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2 The Amended Banfihiiptcy and Insolvency BilL 

present practice of her Majesty’s superior courts plaintiff in an action for the recovery of a 
of la\ic at Westminster when a defendant is in debt, or the creditor of a debtor ; but the 

fT hordr”4rdrf.s&-.'? "irjs »f .«* 

can be obtained u]uiertha.^Qvisiona>o£ t)iar act sati^ the ju ge that he 

1 & 2 Viet. c.. 1 ^fsaObisovd; ite ® causes off actioir to die amount of 201., 


^ It will be observed, that under this pro- 
vision, the arrest contemplated by a war- 
rant of a judge of the County Court will 
not justify the detention of the debtor for 
a longer period than five days : if it is in- 
tended that the detention should continue 
beyond that period, application must be 
made, as at present, for an order to issue a 


or Kamoustuined damage to that amount. 
The section is silent as to the destination 
of the party arrested. He is to be aafoly 
kept for five days, or until he shall have 
given a bail bond, or made deposit, but 
whether the safe keeping is to be in a gaol, 
in his own home, or in the house of the 
officer, is not specified, and, we suppose, is 


capias from one of the judges of the su-!‘° d.scret.on of the party to 
perior courts. As the order may be had, ! directed. Upon what 

in general, in the first instance, from a 

judge of the superior courts as soon as a eniermg mto a b 

warrant could be obtained from a judge of disposed is also left al- 

the County Court, we venture to fhink ^ 

the cases will not be very numerous in' . Again, suppose the debtor is desirous to 
which parties will incur the double ex- 1 " Ahm five 
pense and trouble of an application to sl‘erifF to know in what 

County Court judge, which must he fol. ! hg ought to take a bond from a 

lowedbeforetbeexpirationoffivedaysby *" custodjs and a^inst 

a similar application to a judge of the su-' warrant? The section, m 

perior courts, more especially, as it cannot i >*8 present form, suggests numerous pracU- 
be ascertained whether the latter will be :“^ difficulties, and abundant opportunity 
satisfied with the same materials which in-| oPP>-es«on on the one side, and evasion 

duced the County Court judge to grant his i .. , 

warrant. The clause, it will be perceived, i / provision to which we have 

requires that the creditor shall either com- i ‘eferred more immediately intereste tliose 

mencehis action in one of the superior ' ^ 

courts, or “enter into an undertaking im- 'J®‘’g®® "®'^ County Courts, as it w- 

mediatelylo commence such an action.”! ‘‘‘® "‘i" 

What is to be the consequence if a credi- 1 ®®"*®' concerned, 

tor enters into such an undertaking and i **® considered a very valuable 

neglects to fulfil it, is not specified, and 
tlierefore, we apprehend, the onlj^ effect of 
a breach of the undertaking would be, that 
the imprisoned debtor might apply for his 
discharge upon the ground that the credi- 
tor had not commenced an action. Before ! , - . - . , . , 

die application could be entert.^ined, how- or minute or minutes, to be by them 

u„le» be d«„jni„ed A J 

out any notice to the creditor, the five daj s, think fit) to be paid out of the Consolidated 
which the warrant of the judge of the Fund of the United Kingdom of Great Britain 
County Court has to rim, would expire, and and Ireland the annuities following ; that is to 
the debtor obtain his discharge upon annuity [to the chief and other com- 

grounds irrespective of the violated under- "“issioners of the court for the relief of in- 
taking. The framers of this clause would debtors] and an annuity or clear yearly 

»». .0 b.,e 5 .i.e ™de up .hei, cu„.y co„„ 

minds w hether the j udges of the County pointed under tne aforesaid act passed in the 
Court should have jurisdiction to authorize tenth year of ^e rei^ of her present Majesty, 
an arrest in cases of tort, or in claims for or any of his successors in the office of such 
unliquidated damages ; or whether the j^dge, if and when jiny^ such chief commis* 
authority to issue a warrant is to be limited ®*?i5®*** commissions, or judge shall afflicted 

to cas^s where j;— 


very 

amendment of the act of last session. The 
section, which is numbered 44, proposes 
to enact : — 

That from and after the passing of this act 
it shall be lawful for the Lords Commissioners 
of her Majesty’s treasury, by any order or 



warrant can swear 

aicertained Tur" Uesirous of resigning the same; Buch annuity 

atmlv for A wArrani ^ «« titled to or dear yearly sum to be paid by equal quattaEl|r 

f^iy tor a warrant are described as, tlie payments on the 5th day of Jannary, the 5ta 
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duf of Api^ 1^6 5ih da^roC Jtaljr, and the lOth 
isBf of October in eveiy year, to aucb chief 
commissioner^ commissioner, or judge, from 
the neriod when he shall resign his said office 
far we term of his life, free from all taxes, ex- 
cept the tax on income.’* 

Now, it may be quite reasonable, and 
even desirable, that the sixty-four gentle- 
men who have found favour in the sight of 
the Lord Chancellor, and received appoint- 
ments as judges of the County Courts, 
should in due time be rewarded with retir- ! 
ing pensions. We have always contended! 
for the application of the principle, that the I 
labourer is worthy of his hire, and we do' 
not now recommend a departure from it* ; 
But we venture respectfully to suggest, 
that it is somewhat premature to fix the 
amount of the retiring pensions of gentle- 
men, many of whom have not yet had an 
hour’s judicial anxiety, and who have been I 
appointed with the view of testing an ex- 
periment the result of which no man can 
anticipate with perfect confidence. The 
judges of the new County Courts, under 
the act 9 & 10 Viet. c. 9o, are to be com- 
pensated by fees, and not by fixed stipends. 
No estimate can yet be made of the 
amount of fees to be received by any one 
of them, or of the amount of labour and ap- 
plication that may be required in the dis- 
charge of their judicial functions. We can- 
not conceive, therefore, that any satisfac- 
tory materials can now exist, or be laid 
before parliament, to enable a committee 
of the House of Commons to fill up the 
blank in the section above printed with 
tlie sum to which the retiring pension 
should be limited. Indeed, there seems 
no good reason for calling upon the legisla- 
ture immediately to settle the retiring 
pensions of judges so recently appointed ; 
although it migikt have been otherwise, if! 
any one of the judgeships had been con-| 
ferred on a person likely to “be afflicted! 
with some permanent infirmity disabling 
him from the due execution of his office,** 
and for whom it vvas deemed prudent, not 
to say charitable, to provide. Public feel- 
ing and public interest would both be better 
crasulted by refraining from conferring ad- 
ditional jurisdiction, or pledging the country 
to the payment of peysions to the new 
judges, until the men and thefystem they 
ore to administer have h^en fairly tried. 

Our commentary ujfbn the remaining 
clauses introduced by way of amendment* 

* The bill, as originally presented, was printed 
in vol. 33, p. 411, and the amendments intro- 
duced in ike second bill, in the same volume, 

446. 


mmt be restricted by considerstions of tlio 
llimited' space' at our disposal. TbeTotlow^ 
ling is amongst the alterations which would 
meet with unqualified appro^I : — 

I “ That from and after the passing of this act 
no fee shall be charged by any commissioner 
of the Court of Bankruptcy or District Courts 
of Bankruptcy, or by any registrar thereof^ or 
by the said master, for the swearing of any af- 
fidavit in any matter in bankruptcy, for the 
filing of any document in any of the said courts, 
or for any order made by any commissioner 
thereof’* 

The constant transfer of coin from the 
hands of the suitor to those of the officers 
of a court of justice, during its public sit- 
tings, is, to say the least, unseemly, and 
ought to be universally abolished. 

We also incline to think that the reduc- 
tions contemplated by the following clauses 
recently introduced into the bill, might be 
carried further with advantage to the 
public, and without materially affecting the 
efficiency of the officers principally in- 
terested. But a better opportunity will 
probably arise for discussing this matter 
hereafter. 

“ That from and after the passing of this 
act no sum shall be allowed by any commis- 
sioner of the Court of Bankruptcy or District 
Courts of Bankruptcy to any official assignee 
for the examination of books or accounts, or 
as or for any extra service whatsoever; and 
that henceforth every official assignee shall, for 
his own services, the salaries of bis clerks, and 
for office and warehouse rent, and stationery 
and office expenses, receive a per-centage on 
all assets collected and applicable to the pur- 
poses of every estate, and no more, such j^er- 
centage to be settled by such of the commis- 
sioners of the Court of Bankruptcy acting in 
London, and such of the conunissioners of the 
said court acting in the country, as the Lord 
Chancellor shall appoint for that purpose, and 
to be approved by the Lord Chancellor. 

“ That every official assignee shall, on or be- 
fore the Ist day of March in every year, if 
parliament be then sitting, and if not, then 
within 14 days from the commencement of the 
then next ensuing session of parliament, lay be- 
fore parliament a return, made up to the 31st 
day of December then last, of the total amount 
of such per-centage received by him during the 
year ending on that day ; and that if the sanfb 
shall amount to more than the sum of 
pounds, in the case of an official assignee act- 
ing in London, or more than the sum of 
pounds in the case of an official 
assignee acting in the country, the mirplus 
shall by them be paid over to. the Bank of 
l^gland, to the credit of the account intituled 
‘The Secretary of Bankrupts Account;** eyeiy^ 
such return so lend before parliament to be 
certified by a commissioner of the Court of 

B 2 
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Bankruptcy or District Courts of Bankruptcy, 
and tht payment over of every such surplus to 
be certided by the Accountant in Bankruptcy. 

That ak and when the commissioners and 
registrars whose offices are abolished by this 
act shall die, resign, or retire, or be promoted 
or removed, and as and when the annuities 
which in virtue of this act, or any other act re- 
lating to bankrui>tcy, may be ordered to be 
paid, shall fall in and be no longer payable, it 
shall be lawful for the Lord Chancellor still 
further to reduce the fees exacted in matters of 
bankruptcy, and if the per-centage aforesaid 
shall amount to more than is required for the 
payment of the official assignees of the sums 
hereinbefore mentioned, also to reduce the 
amount of such per-centage.’^ 


CONSTRUCTION OF STATUTES. 


the editor, and it was not expressly stated 
that he had paid them for their contribu- 
tions. 

Under those circumstances, the Vice- 
Chancellor was of opinion that the plaintiff 
was not entitled to the copyright under 
the 18th section, as it did not appear that 
he was the proprietor of a periodical work, 
who paid for the composition of the articles 
inserted therein, upon the terms that the 
copyright should belong to him. Upon 
these grounds, his Honour refused to inter- 
fere b}' injunction. 

PRACTICE IN THE NEW COUNTY 
COURTS. 


COPYRIGHT IN UNPAID-FOR CONTRI- 
nUTIONS. 

In a late case of Brown v. Cooke which 
was an application by tiie proprietors of a 
weekly periodical , called the ‘‘ London 
Medical Gazette,” for an injunction against 
the defendant as publisher of the “ Medical 
Times,” upon the ground of an alleged in- 
fringement of the copyright in .certain 
articles originally ))ublisshed in the ^^London 
Medical Gazette,'* the V^ice-Chancellor of 
England put a construction on tlie Copy- 
right Act, 5 & 0 V^ict. c. 4o, which it is 
desirable should be generally known. By 
the 18th section it is enacted, that when 
any publisher or other person shall be the 
proprietor of any periodical w ork, and shall 
employ any person to compose the same, 
or any articles or portions thereof, and 
such work, articles, or portions, shall be 
composed under such employment, on the 
terms that the Qopjn-ight therein shall be- 
long to such proprietor, and for by 
him, the copyright in every such work, 
article, and portion so composed and paid 
for, shall be the property of sucli proprietor, 
who shall enjoy the same rights as if he 
were the actual author thereof, &c- 

In the case wdiicli formed the subject of 
application, it appeared that the pirated 
articles were composed by various persons, 
wjiose names w^ere set forth, expressly for 
the “ London Medical Gazette,” and that 
the plaintiff* and his partners paid an editor, 
who communicated with the various con- 
tributors. It was quite clear that the plain- 
tiff and his partners did not deal directly 
with tpe original composers of the pirated 
articles, but that they were dealt with by 


i The decision of Mr. Koe, at the County 
‘Court at Hertford, mentioned under this 
j title in our last number,*' was the subject 
iof a question put by Mr. Bouverie -to the 
Attorney- General, in the House of Com- 
;mons, on Monday evening last. The 
' Attorney-General expressed a decided 
opinion that, under the 83rd section, the 
parties respectively may he examined in 
support of their own cases, as well as at 
the instance of the adverse parry. This 
construction of the act. is in accordance 
with wluit we understand to be the pre- 
vailing opinion of the profession, and, no 
doubt, will be generally acted upon by the 
judges of the County Courts. 

Another case has been mentioned, be- 
fore Mr. Gale, the judge of the Hampshire 
district, where it happened, as there is too 
much reason to fear it frequently will in 
those courts, tliat the plaintiff swore posi- 
tively to the existence of a debt vrhich the 
defendant as positively denied. The learned 
! judge thought, that under those circum- 
: stances, he was bound to decide against 
the plaintiff, on tlie principle, that the bur- 
I then lay in every case upon the plaintiff to 
I substantiate his claim, and that in this in- 
i' stance he had failed to do so, inasmuch as 
: his testimony was contradicted. We have 
no reason whatever to doubt tliat justice 
was done in the particular case referred to, 
but we question the soundness of the doc- 
trine, if meant to be laid down as a general 
rule, that where th^ plaintiff relies on his 
own testimony, and is contradicted by the 
defendant, the latter must prevail. It is 
holding out a premium to an unscrupulous 
defendant, and it will soon be seen how 
many will avail themselves of it ! Where 


16 Law J. 140. Chancery C. 


« VoL 33, p. srg. 
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the plaintiff and defendant are the only 
witnesses, and their evidence conflicts, the 
same principle applies as when any other 
witnesses contradict each other in a matter 
of fact. The judge is bound to do, as juries 
are constantly directed, — to weigh all the 
circumstances, — to examine into surround- 
ing events, — to see if one statement may 
not be corroborated by collateral facts, 
whilst the other remains unsupported, — to 
consider even the probabilities of the ad- 
verse declarations, and not wholly to ex- 
clude the influence founded on an estimate 
of the character, temper, and demeanour 
of the witnesses, as disclosed by their ex- 
amination. In short, the judge of a County 
Court, in our humble opinion, is bound, in 
every case in which he is not assisted by a 
jury, to determine, according to the best of 
ills judgment, which of the parties is most 
entitled to credit. No doubt, tlio singular 
and isolattnl case may occur of a coiitra- 
diction in fact, wdicre the weight of testi- 
mony is so nicely balanced, that there is no 
consideration which ought to incline the 
scale to the oi'.o side or the other, and in 
such a case, and such a case only, as it 
seems to us, the principle said to be adojited 
by Mr. Gale should prevail. 

As might have been expected, a majority 
of the new judges have taken an early op- 
portunity of announcing their determina- 
tion not to allow umjualified persons to re- 
present parties in the new courts. Ac- 
cording to the newspaper reports, liowever, 
Mr. Heath, tlie judge of the llloomsbury 
Court, intimated a disposition to allow the 
clerks of attorneys to practise before him, 
provided they brought with them letters 
from their principals, giving authority to 
act. We are (juite sensible that it would 
be a great convenience to many attorneys, 
if their clerks might appear for them in the 
Small Debts Courts. VV^e are ap})rchen- 
sive, however, that if the permission were 
granted upon the production of a written 
authority, it would open a wide door to 
irregularity and abuse. Persons might 
assume the character of clerks for the oc- 
casion who did not really stand in that re- 
lation, and authority might be obtained 
from an attorney, having no knowledge of, 
and a very subordinate interest in, the suit. 
If there should be any extension of the 
rule, it might, for the present, be limited 
to gentlemen under arficles. There is a 
simple and ready means of ascertaining 
whether any person assuming the position 
of an articled clerk is entitled to the dia- 
meter; and, moreover, the articled clerk 


is practically subject to judicial authority 
in nearly as great a degree as the attorney. 
If a distinction of this kind were estab-^ 
lished, it is hoped it would net bS deemed ^ 
invidious by the more numerous body of 
clerks who have not entered into articles^ 
and whose general ability and trustworthi- 
ness are not always, perliaps, sufficiently 
appreciated. 


LAW OF WILLS. 


DKVISE TO THE SUIISEQUENT 
WITNESS. 


WIFE OF A 


After the 1st of January, 183S, A. B, 
makes bis will, and thereliy devises certain real 
estate to an unmarried daughter in fee, such 
will being attested by two persons who were 
then perfectly disinterested. Soon afterwards 
he ihhde a codicil, but which did not affect the 
above-mentioned devise, and conllrmed the will, 
except as thereby filtered. Tlie codicil was at- 
j tested by one of the witnesses to the will, the 
I other witness being a fresh one, but also a dis- 
. interested ])arty; and the testator shortly after- 
' wards died. 

Sabsequmthf to the date of the codicil but 
, before the death of the testator, ike davghter 
\ marries one of the witnesses to the ivillj and it 
: is contended, that the devise to her, she being 
I now the wife of an attesting witness, is void 
: under the 1 otli sect, of 7 W. 4, and 1 Viet, 
i c. 26, Bift it must he home in mind that she 
irns no/y at the date of the tvill, 7wr until after 
that of the codicil, married to the witness. But, 
admitting that a question may arise, taking the 
will by itself, is not the defect (if one) cured by 
the codicil, to which the now husband was not 
a witness, as it is enacted by sect. 34, that 
every will re-executed, or republished, or rc- 
idved by any codicil, shall, for tlie purposes of 
this act, he deemed to have been made at the time 
nt which the same shall he so re-executed, re- 
j published, or revivedd^ But the 24tli section of 
! the same act enacts, That every will shall he 
I construed with reference to the real and per- 
I sonal estate comprised in it, to speak and take 
effect as if it had been executed immediately be^ 
fore the death of the testator, at which lime the 
daughter was married. 

Will not the will and codicil, under the 34tli 
section, be construed to be but one instrument, 
and the devise be good, in consequence of the 
codicil not being attested by the devisee’s sub- 
sequent husband ? or, is the devise bad under 
the 24th section, in consequence of the daughter 
being married previous to the death of the 
testator? 

W. H. B. 

[Some of our readers can probably Y^fer to 
a case on this subject. — E d.] 
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PBACTICE AT THE JUBGES' 
CHAMBERS. 


Woods V ^Spelter* 21st April, 1847. 

This was a summons to stay proceedings on 
payment of debt and costs. The action was 
brought on a bill of exchange^ and concurrently 
with the action the defendant was served with a 
notice in bankruptcy under the 5 & 6 Viet, 
c. 122^ s. 14^ and the question upon the sum- 
mons was, whether the defendant was liable to 
the costs of the proceeding in bankruptcy. 

The plaintiff relied upon his right to proceed 
in banki-uptcy as well as at law, and hence his 
equitable title to the costs of the latter as 
an auxiliary j)roceeding which a judge would 
recognize in refusing to stay the proceedings 
on such an a})plication, unless on payment of 


those costs. 

The defendant contended, that as the act had | defendant “under” thrprovisionrof thc'acTfor 


Should the period within which an action on 
a simple contract debt can be brought have .esicp 
pired, and the defendant should plead the Sta- 
tute of Limitations, will a verbal promise, 
given within the limited time, be sufficieixt to 
enable the plaintiff to recover, or must he be 
prepared with any and what further evidence ? 

If several defendants are partners in trade, is 
it necessary to serve each with a copy of the 
writ of summons ? 

If the defendant keep out of the way to avoid 
personal service of a writ of summons, are there 
any and what means by which to compel an 
appearance ? 

Within what time after sen^ice of a writ of 
summons is it necessary to indorse on sucli 
writ the day of the week and month of such 
service ? If such indorsement he omitted, what 
is the consequence to the plaintiff? 

When it is now sought to arrest or detain a 


the abolition of ari’est on mesne process, what 
is essentially necessary to be stated in the 


not provided for the costs of the proceeding in 
bankruptcy, which was distinct from the action • 
at law, and unconnected with it, there was no j affidaidt > 

power in the jud«e to order the paj-ment. , In ^ases must the declaration be filed, 
Mr. Baron Alderson reserved judgment, : jn cases must it be delivered? 

Md ^ter consultation with Mr. Justice ; Writ sen ed in any term or vacation, wlhin 
Colendge, ruled that, inasmuch as the law had , time should the plaintifl’ declare to prevent 
provided two distinct remedies, the plamUff | jud^reent of «o« yiros. .? 

had a clear right to proceed on both, and if hcj '\\’hci'e a defendant is advised to plead more 
md so with reasonable and probable grounds ! steps must he take ? 

he should in fairness he dlowed his costs of j jf „ possession of a document which 

both proceedings; and his lordskp therefore h.tend to produce at the trial, should you 
refused to make the order, uMess the defendant ; jjg justified in incurring the e-xpense of taking 
confuted to pay the costs of the proceeding in i ^ witness to prove it ? or is there any 


bankruptcy. 

Order dravm up accordingly. 
Rhodes and Lane attorneys for the plaintiff. 
Bartley and Southwood for the defendant. 

QUESTIONS AT TflE EXAMINATION. 


any other way 

j of avoiding tlie expense ? 

In what case is a registration of judgment 
necessary ? and Avhat advantages attend the 
doing so? and for different purposes, how 
I should the same be registered ? 
j After what time must a judgment be revivefl, 
I and by what process ? 


Easter Term, 1847. 

I. PttEHMl>"AKY, 

Where, and with whom did you serve your 
clerkship ? 

State the particular branch or branches of 
the law to which you have principally applied 
yourself during your clerkship. 

Mention some of the principal law books! 
which you have read and studied. 

Have you attended any and what law lec- 
tures? 

II. Common and Statute Law, and 
Practice of the Courts. 

^State some of the principal kinds or forms of 
action at common law. 

What is the meaning of a local and a tran- 
sitory action ^ What actions are local and what 
transitory ? 

What promise to pay the debt of another will 
be Buflj^ient to found an action upon ? 

If the acc^tor of a bill of easpbange refuse 
payment of it when due, k any and what step 
necessary before you can sue the drawer or 
indorser ? 


HI. Conveyancing. 

State the different denominations of estates 
in land in })oint of tenure and of duration ? 

I What words will create or pass a fee simple 
j estate iii a will or a deed respectively ? And 
j as to a will, what difference in this respect is 
I made by the recent statute for the Amendment 
of the Law as to Wills ? And wdiat are the 
requisites to the executing a will since that 
statute ? 

Describe generally the nature of copyholds, 
and how conveyed inter vivos. The like as to< 
customary freeholds. 

What are the rules of descent as to fee simple 
estates, both freehold and copyhold ? 

What is the date of the Statute of Uses, and 
what its principal enactments ? 

What is the nature of the conveyance by 
lease and rel^e, feoffment, and bargain and 
sale enrolled, respectively ? 

^ Who is the proteetor of a settlement made 
since the Statute for the Abolition of fines and 
Recoveries took effect, and w^ho of a settlement 
made before that period ? 

What description of instriimeHDt k nenv ne- 
cessary for tile disefttaithig of tends, and wifiiki 
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what period muet it be enrolled, and where ? 
And is any reference to the statute, or to the 
purpose for which the deed is made, necessary 
in a disentailing assurance ? 

How does a married woman convey her 
estate in freeholds since that statute, and what 
are the requisites ? Does the statute apply to 
t^ equitable as well as l^al estate of a married 
woman, or to leaseholds for years ? 

What are the requisites of a deed, and what 
further should be attended to on the execution I 
of a power by deed or other writing? 

What deeds or instruments respecting land 
in Middlesex require registration under the 
statute, and what arc excepted ? 

What was the form of conveyance of free- 
holds of inlieritance to pre\"ent the attachment 
of the purchaser’s wife’s dower before the sta- j 
tute of William the Fourth ? Is it now ever | 
necessary, and in what cases ? | 

What created the necessity of the estate, for- j 
merly limited to trustees, to preserve contingent i 
remainders ? Are such estates now unnecessary, | 
and why ? 

Can a husband convey his wife’s reversion- 
aiy leaseholds for years with or without bis 
wife, or her revertionary })ortion payable out of 
land, freehold, or leasehold for years, and how ? 

What is the effect of the Statute of Mort- 
main? 

IV. Equity and PitAcricE of the Courts. 

A person conveys his estates to trustees upon 
trust to sell and ap[)Iy the proceeds of the sale 
in discharge of all his bond debts, and the in- 
terest then due, and to grow due thereon, up 
to the day of payment. Upon taking the ac- 
coimt, it is found that tiie principal and inter- 
est upon some of them exceed the penalty of 
the bonds. In this case are the obligees en- 
titled to the excess ? If not, state the reason 
why* 

Where a legacy is charged on real and per- 
sonal. estates, and the legatee dies before the 
day of payment, how is this legacy treated ? 

From wliat time does the interest of a legacy, 
given by a parent to a child, commence ? 

If an annuitant under a will dies before the 
day of payment, is any portion of the annuity 
payable in that case ? and under what au- 
thority ? 

What responsibility does a mortgagee incur 
by entering into the possession of lands mort- 


gaged to him ? 

In what order are the assets of a testator ap- 
plied in payment of his debts ? 

What is the effect of the Statute of Limita- 
tions on a legacy or annuity ? 

If a feme covert have rigiits opposed to those 
claimed by her husband, and which she wishes 
to enforce, how must she pt'oceed Jo do so ? 

Where husband and wife are defendants to a 
suit, how does the death o^the hosbaud affect 
the suit ? , 

In what case is the answer of a defendant 
evidmxco for himself ? 

Wbat is the olgect of a plea? 

it m appediended a defendant is likely 


to abscond without answering, ivSiat mode of 
proceeding is to be adopted in such a case ? 

“State the object of a bill to perpetuate the 
testimony of witnesses ? • * 

What is the intention of a show-cause war- 
rant usually taken out before the master pre- 
ipares his report ? and when must it be taken 
out ? 

What is the effect of enrolling a decree? 

1 V. Bankruptcy and Practice op the 
1 Courts. 

What are the preliminary inquiries which the 
solicitor ought to make before he can be sure 
that, if a fiat be issued against a person whom 
it is wished to make a bankrupt, it can be sup- 
ported ? 

What are the different steps to be taken un- 
der the fiat up to the time of the adjudication. 

Enumerate the different acts of bankruptcy. 

What course can an intended bankrupt take 
if he wishes to dispute the bankruptcy ? 

Can a trader get himself made a bankrupt, 
and what course must he pursue with that ob- 
ject ? 

What is the usual course of proceeding at the 
I second meeting under the fiat ? 

Can you give any examples of debts not due 
at the time which may be good petitiomng cre- 
ditors’ debts ? Can you give any examples of 
equitable debts which may be good petitioning 
debts ? 

If a creditor who holds security wishes to 
prove his debt, what course must he take to 
entitle himself to prove ? Must he take the 
same course if lie holds bills of exchange as 
security ? 

What is meant by fraudulent preference ? 

Does the certificate of conformity discharge 
the bankrupt from rt// liability ? If not, what 
is the nature of the claims for which he may 
I continue liable, notwithstanding his certificate ? 

I Under what circumstances may the property 
I of a third party become distributable under a 
hat against a trader ? 

Hav^e assignees the unlimited power to bring 
actions and suits, and to refer to arbitration or 
compromise ? If not, what is required to au- 
thorize an action being brought, what to au- 
thorize a suit, arbitration, or compromise ? 

If an action be brought by assignees against 
any third party, can such third j)arty dispute 
the bankruptcy, and in what manner ? and if 
disputed, what must the assignees prove as to 
the bankruptcy ? 

If a bankrupt be a lessee under' a lease for 
years, what course must the assignees pursue 
as to either adopting or disclaiming the lease ? 
And if the assignees do not adopt the leaser 
what right has the bankrupt as to the lease ? 

What is the mode of appealing from the 
cision of a commissioner, and to whom does the 
appeal lie ? and to what higher tribunal is there 
any further appeal ? And under what circuni'- 
stances ? 

VL Obimina#ILaw and PRocEvnaiNOS be- 
fore Magistrates. 

Give the legal definitions of the crimes of 
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murder, manslaughter, burglary, housebreak-’ 
ing, riot, and conspiracy, 
binder what age is an infant considered in 
law absolttiely Incapable of committing felony, 
and up to what age is he presumed to be so in- 
capable ? 

What is the meaning of a principal in the 
first and in the second degree ? and of acces- 
saries before and after the fact ? Can there be 
accessaries in any other offence than felony ? 

If goods are stolen in one county and carried 
by the thief into another, in which county may 
he be indicted ? 

Where goods of a person who has died in- 
testate are stolen, in whom should the property 
be laid, and is there any and what distinction 
in that respect whether the jiroperty be stolen 
before or after the granting of letters of admi- 
nistration ? 

Upon what principle arc the dying declara- 
tions of a murdered person received in evidence, 
and subject to what limitation ? 

What is the nature of an inducement which 
will render the confession of a prisoner inad- 
missible in eviflence against him ? 

In wliat cases is it necessary that an offence 
should be })roved by more than one witness ? I 

On an indictment for felony, what is the ! 
effect of a previous conviction for felony ? In j 
what manner and at what period of the trial 
must such previous conviction he proved ? 

In what cases is a defendant in an indictment 
found at the assizes or sessions entitled to tra- 
verse such indictment, and to what period iji 
either case ? 

Where several persons are indicted for a 
joint misdemeanour, and one or more desire to 
take their trials immediately and others to 
traverse, what is the ])ractice with respect to 
the time of trial ? 

Under what circumstance can an order of 
justices be j)rocured for the removal of a pauper | 
from one parish to another ? | 

Can a wife residing with her husband in a 
parish be separately removed from thence in 
any case ? 

At what sessions must an appeal against a 
poor-law order of removal bs preferred and 
tried ? . 

What constitutes such a residence in a parish 
as will confer a settlement there ? 


ANALTflCAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

Xah) of 

ADMISSION IN INFERIOR COURT. 

Boll of the court , — The Lord Mayor^s Court 
in London is an inferior court within the mean- 
ing of the 6 & 7 Viet. c. 73, ss. 2 & 27, and 
therefore an attorney of any of the superior 
courts may claim to be admitted as an attorney 
of that court, on signing the roll thereof. The 
fact that the Lord Mayor's Court has no roll 
does not exempt it from the operations of the 
statute. 

The obligation to have a roll is, under the 
6 & 7 Viet. c. 73, 8. 2, imperative on all the in- 
ferior courts of the kingdom. The Queen v 
The ISIayor and Corporation of the City of 
London, 33 L. O. .502. 

And see Articled Clerk, 

ARTICLED CLERK. 

1. A barrister cannot fjnalify as such , — A 
person who has served an attorney under 
articles of clerkship, being at the same time a 
barrister, cannot claim to be admitted an at- 
torney in virtue of such service, altbougb he 
has been disbarred before making the applica- 
tion. Bateman, exparte, G Q. B. 8.53. 

Case cit<»(l in the juilgment : ICxparte Cole, 1 
Doug. 114 

2. Aof/cc,— When a i)arty had given regular 
notices of his intention to apjily to be admitted 
as an attorney im the first day of Hilary Term, 
and it apj)eared that on the second day of 
Michaelmas 'ferm an offer of j)artneTship from 
the London agents of the firm to winch he ivas 
articled had been made, jirovided he could get 
admitted by the last day of that term, the court, 
on motion, on the fourth day of Michaelmas 
I’eriii, oi dered, that on his giving fresh notices 
referring to the former notices and the jiresent 
rule, he should be examined, and if of ability, 
admitted the last day of that term. CmcHffe, 
exjiarte, 3 D. & L. 348. 

ATTACHMENT. 

See Taxation, 2. 


ADMISSION OF SOLICITORS. 

The Master of the Rolls has appointed 
Wednesday, May 5th, at the Rolls Court, Chan- 
tery Lane, at a quarter past three in the after- 
noon, for swearing solicitors. 

Every person desirous of being sworn on the 
above day must leave his Common Law Ad- 
mission or his Certificate of Practice for the 
current year at the Secretary^ Office, Rolls 
Yard^ Chancery Lane, on or fllfore Tuesday, 
May 4. 


BILL OF CO.STS. 

It is not necessary that an attorney's bill 
should be entitled in a cause or court, if from 
the bill taken altogether, it can be reasonably 
ascertained in what court and cause the busi- 
ness has been transacted. Martindale v. 
Falkner, 3 D. & L. 600. 

Cases cited in the judgment : Lewis v. Prim- 
rose, (5 C^^B. 26^; Jones v, Randall, 1 Cowp. 
37 ; Frowd v.Stillard, 4 C. & P. 51. 

See Signed Bill, v 

GUARDIAN. 

B2nd Order, 1845. — ^The court will not ap- 
point the solicitor of the wife guardian for her 
husband under this order ; nor give any direc- 
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tions for his being employed as the solicitor for' 
the husband. Bidaulph v. Tjord Conroys, 

32 L. O. 372. 

INFERIOR COURT. 

See Admission. 

LIEN. 

Production of documents . — One of two de- 
fendants, who, by their answer, admitted that 
documents were in their possession, having, 
with his partner, as solicitors, a lien on those 
documents for costs, the court declined to order 
the defendants to pay those costs in .order to 
facilitate the production of the documents. 
Wronghton v. Barclay, 33 L. O. 477. 

JURISDICTION. 

See Taxation, 0. 

NEGLIGENCE OF SOLICITOR, 

A hill will not be allowed to be amended 
after great delaj-, on the ground that the delay 
was owing to the negligence of the solicitor, 
and the ])laintiff had in consequence changed 
his solicitor. Clarke v. Mayor, Sfc., of Derby, 

33 L. O. 105. 

NOTICE OP ADMISSION. 

See Articled Clerk, 2. 

PAYMENT TO SOLICITOR. 

'rhe sum of 69^. stock and 8/. cash stood to 
the account of a certain party who was resident 
abroad ; and on an apjdication on his behalf, 
the money was jiaid to his solicitor, the solicitor 
and another undertaking that the same should 
be properly applied. Armstrong v. Stockcn, 
33 L. O. 405. 

PRIVILEGED COMMUNICATION. 

Sec Protinclion of Documents, 

PRODUCTION OF DOCUMENTS. 

Professional confidence, — A solicitor cannot 
refuse to ]}rodiicc papers to a party originally 
interested in them, on the ground of the i)rofcs- 
sional confidence subsisting between himself 
and a third party also interested in those 
papers. 

A letter written to a solicitor inclosing 
another letter which the writer requests the so- 
licitor to send in his own name to a third party 
is not protected by tlie ])rofes 5 ional confidence 
subsisting between the solicitor and tlie writer. 
Reynell y. Spry, 33 L. O. 210. 

And see Lien. 

RETAINER, 

See Taxation, 10. 

ROLL OF ATTORNEYS. 

See Admission, 

sheriff’s courts 

A ttorney, — Witness , — Where an attorney con- 
ducts a civil cause at a trial before the under- 
sherifF, as advocate, and makes a speech to the 
jury on behalf of his client, he cannot give evi- 
dence in the cause, and if he does, the court 
will grant a new trial. Stones v. Biron, 33 
L. 0.141. i 


SIGNED BILL OF COSTS. 

Under the Solicitors* Act, (6 & 7 Viet. c. 730 
the client may obtain an order for the taxation 
of a solicitor's bill which has-been delivered 
without signature, &c. 

In general, it is an objection to an order of 
course for taxation, that it contains a direction, 
on payment of the bill which the order itself 
directs to be taxed, to give up more papers than 
the solicitor is bound to give up. But, under 
the peculiar circumstances of this case, such an 
order was held not irregular. Pender, in re, 
8 Beav. 299. 

striking off the roll. 

The court will entertain an application to 
strike an attorney off the roll for alleged pro- 
fessional misconduct, although the facts ad- 
I duced in support of the charge disclose evi- 
dence sufficient to sustain an indictment. In 
re , 33 L. O. 141. 

taxation. 

1. Agreement to pay costs. — A person liable 
• to pay a solicitor’s bill under a general agree- 
ment to pay all the costs of a certain transac- 
tion, may have the bill taxed under a common 
I order. Principle on which taxation must he 
j conducted w'here the solicitor was not employed 
i by the person applying to tax the bill. In re 
! Wallace, 33 L. 0. 112. 

i 2. Attachment. — ^AVhere an attorney obtains 
, an order for the taxation of his bill of costs, 
! under the G & 7 Viet. c. 73, s. 43, he cannot 
; proceed by attachment without first obtaining 
i an order for payment of the amount ci'rtificd to 
; be due. IVoodhouse, in re, 2 C. B, 290. 

3. Disability of outlaw to tax. — An outlaw 
' cannot, for his own benefit, move to have his 
I attorney’s bill taxed. 

i So held, where the outlaw was administrator, 

: w'ith the will annexed, bywdiich all tlie ])ersonal 
I estate was bequeathed to him, subject to pay- 
I rnent of the ilebts, &c., and one of the bills 
I which he sought to tax related to business done 
! for himself and the testatrix jointly, and the 
i other to business done for the testatrix alone. 
Mander, in re, C Q. B. 867. 

4. Irregularity, — A solicitor was employed 
by two persons. A, and B. An order of course 
fur taxation was obtained by A, alone, on the 

I allegation that the solicitor was employed by .4. 
It was discharged for irregularity. Perkins, in 
re, 8 Beav. 241. 

5. Joint liability. — Where three parties are 
jointly liable to a bill, of costs, and a judgment 
is obtained for the amount in an action against 
one, the other two are not precluded hy such 
judgment from obtaining an order to tax. 

re Hare, 33 L. O. 550. 

6. Jurisdiction,— Costs, — To obtain the tax- 
ation of a bill of costs after payment, the peti- 
tioner must allege and prove specific items of 
overcharge, even if the payment hap been 
made under protest and upon pressure. Upon 
a petition for taxation, the court has no* juris- 
diction to determine the construction of at disr 
puted special contract as to the costs. 

The court, though it refuses the prayer of a 
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petition for taxaiioiXf jdoefi not alw^^ ifor oo8t8finit0f»|!W Sttbaequentljr, anotfaer 

costs. Thompson, in re, 8 Bear. i!a7. sunmicms to wview the taxation was taken ou^ 

7, hOwer Scale. — Directions tooths qficers.-^ and heard before the same judf?e, who dismiseea 
In an actiqp for damages necessarily imliqiii- it: HeW, that the attorney had a right^ to ap- 
dated, the cost^ cannot oe taxed on the lower peal from this decision to the court. Stretton, 
scale given by the directions to the taxing in re, 14 M. & W. 806 ; S. C. 31 Ii. O. 150; 
officers. Trinity Term, 7 Viet,, though the plain- 32 L. O. 226 3 D. 8c L. 278. 

tiff» at the sittings or assises, recover less than undertaking, 

*‘*8. ^fr4.-Uiider 1- Where an attorney airanged tems for the 

ordinary circumstances, an or&i for taxation ^ttlement of an acOon, 

may bedbtainedas of course l>y third parties f 

"l4le to pay » Bracey, in re, 8 Bear. 338. t^e costs, 

9. Payment under profest.-Payment of abiU also gave his mvn undertokin^o guarantee 

of costs under protest or the ci/cumstance of ^ ^hU olf? 

there being overcharges, is not alone sufficient that this was an undertaking given in his cha- 
to induce the court to order a taxation after racter of attorney, although le i ■ 
payment; nor is it a sufficient ground that the i attorney in the action, and it^was swoin by h m 
M contains charges which would not be ah ; t>t lie was not acting as attorney for the de- 
lowed between a mortgagor and mortgagee, if fendant, and that he had not made any cha^e, 
they are proper charges as against the inort- or been paid imrthing for us seni'ts. 
gagee. tn re HarrisZn, 33 iTo. 404. ^^ome, tn re, 3 D. & L. 548. ^ ^ 

10. Retainer.— Order of course.- Costs.— In Case cited in the judgment : In re Gee, 2 D. & 

equity the client, in prosecuting the common 

order for taxation, may object, on the ground 2 . It is no objection to a rule calling on an 
of want of retainer, to any items of the bill, ex- attorney to pay a sum of money pursuant to his 
cept those as to which he has admitted the re- undertaking, that nearly three }T{irs have 
tamer by his petition. The practice is ditFerent elapsed since it was given ; repeated applica- 
atlaw. tions for payment having been made from time 

A party applying for a special order for tax- to time up to a recent period. Tltterlon v. 

ation, in a casein which he might have obtained Sheppard, 3 D. & L. 775. 

the common order, must pay the costs, though [ see Taxation, 12. 

he succeeds, Bracey, in re, 8 Beav, 266. 

Case cited in the judgment : Kigby V. Edward.9, 

in Beames on Oosts, p. 382, (1st ed.), and 255, RKCBNT DECISIONS IN IHli SUPh*- 

(2nd edit.) RlOK COURTS. 

11. Retrospective ejg^ect of Solicitors^ AcU— reported uy bahristers ok the several 

The jurisdiction as to taxation given by the So- courts. 

Heitors’ Act, extends only to the ascertainment 

by the ordinary rules of practice, of the quan^ ilurb Cb<twcrtl0r. 

tuM payable by one party to the otl^e^ d^s ^ 

not authorize the court to deteiimne whether a 

special agreement exists as to the mode of tax- vacating inbolment of decree. 
ation, or the manner in which the costs, precent the iiirolment of 

charges, and expenses are to he settled and averse is to enter a caveat ; iu the absence 

. . , , o V •. » *_. of which the inrolment will not he vacated 

Rettospe. tive operation of the Solicitors Art j grounds of concealment, surprise, 

to make taxable bills not previously liable toj and undue haste. 

taxation, incurred before, but remaining un - 1 r r • ^ 

settled at, the time of the passing of the act. Mr. J. Parker, with whom was Mr. Bird, 
Rhodes, in re, 8 Beav. 224. applied on behalf of the defendant to vacate the 

12. Undertaking. — An attorney, on being inrolment of a decree made by the Vice-Chan- 
retained to conduct a cause, gave his client, the cellor of Bngland, on the 27th of heb. last, and 
following undertaking :—*^^ Should the damages remarked that this was an original application, 
or costs not be recoverable in an action, I shall as his lordship alone possessed the necessary 
rhari yp you costs out of pui’se only.” The jurisdiction. As soon as the decree was made 
plaintiff obtained a verdict, with damages and out, to facilitate which the plaintiff had bor* 
costs, but the defendant obtained his discharge rowed the defendant’s briefs, the former pro- 
ilhder the Insolvent Debtors' Act, and the cured it to be inrolled, although aware that the 
plaintiff only received a dividend of about 7s. latter intended to appeal to his lordship. The 
in the pound on the amount of his judgment: defendant, after his brief had been returned. 
Held, that the attorney was not, under these lost no time in presenting a petition for a re- 
circumstances, limited by his undertaking to bearing, «id then for the first time ascer^^ 
costs Qfii of pocket only.. the decree had been enrolled. Under 

Th^aster having tued *the ^^attorney’s bUl, these ctecumstances, it was submitted that the 
sBowiii^g hitp costs out of pocket only^ a sum- inrolment would be vacated. Sievens v.^ GMppy., 
mons was taken mit and heard before ajud^ Turn, k Bnss. 178; Wmght v. Wright, o- 
at chambers, who <-iip ffnMUijof* to be ported as Anon* 1 Ves. (sen.) 325. 


HECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED 13Y BARRISTERS OK THE SEVERAL 
COURTS. 

ilurb Cbawcrtlor. 

Lewis V. Hinton. March 26th, 1847. 

VACATING INROLMENT OF DECREE. 

The proper course to prevent the inrohnent of 
a decree is to enter a caveat j ht the absence 
of which the inrolment will not he vacated 
upon the grounds of concealment, surprise, 
and undue haste. 
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Mr. Bolt and Mn isoirtended« that the 

gzonnda suggested ncit suffident to sop- 
post the i^^catioB* The plaintiff had acted 
according to practice, and bd not misled the 
dfifisndant by any commsmication. They cited 
Bedguy v- Charley ^ 1 Mil. fc K. 640 ; Wardle t. 
Carter^ 1 Myl. & K. 2fi3 ; Barnes y. Wilson^ 
1 B.UBB.& Myl. 486 ; Dearman v. Wych^ 4 Myl. 
& Cr. 650. 

The hord Chancellor, after hearing Mr. 
Parker^ s reply, said. The principle is, that each 
party is justified in using dispatch to procure 
inrohnent of a decree. It is open to the other 
party to enter a caveat. Each has a regular 
course of proceeding. In many cases the 
camat is not entered ; but if anytliing passes 
which induces the party not to enter it, the 
court will not permit the inrohnent to stand. 
Nothing took place here but a knowledge of an 
intention to appeal, and the fact of borrowing 
briefs to forward an object common to both 
parties. The plaintiff’s solicitor said nothing 
of his intention to inrol the decree ; indeed, if 
he had he would have defeated his client’s in- 
terest. The adverse party cannot, therefore, 
say that he was misled ; consequent!}’’, there 
are no grounds for vacating the inrolmeiit, and 
the application must be refused. | 


the order to amend adiich the present motion 
sought to discharge was in fact the first order 
which had been obtained as of course, and 
consequently was regular. 

Mr. Bigg for the motion. 

Mr. Turner and Mr. Heathjield contrk. 

Lord Langdale said, that he thought the 
order was irregular ; for although the motion 
upon which the order was made was a special 
one, the Vice-Chancellor had refused it, so far 
as any thing special was asked, and made only 
the order which the parties had a right to obi 
tain as of course, and which, therefore, must be 
treated as an order of course. Then the ob- 
taining a second order as of course was irregu- 
lar. The parties should have asked specially 
for an enlargement of the time limited for 
amending, by the first order. The order must 
be discharged with costs, except in so far as the 
motion sought to have the amendment taken off 
the file, as to which he had no jurisdiction, the 
case being before the Vice-Chancellor Whjram, 

(Stern’s* 

(Before the Four Judges.) 

Hunter Y, Caldwell. Hilary Term, 1847- 

ATTORNEY. FILING RETUKN OV WRIT. — 

NEGLIGENCE. 


Avails CTouit. I 

Edgev. Duke. Jan. 28th, 1847. 

AMENDMENT OF BILL. — ORDER OF COURSE. 

An order to amend which the plaintiff is en- 
titled to obtain as of course, is considered 
as an order of course, though made on a , 
special motion j and a second order to \ 


Under the 2 TV. 4, c. 39, s. 10, which says, 
that the writs therein mentioned shall he 
returned non est inventus, and entered of 
record,** an attorney is hound to make the 
return of non est inventus, and to bring 
the writ, with such return, to the proper 
qffiem' of the court to he by him filed of re-- 
cord. The word returned ** in the statute 


amend Obtained as of course ajter the mak» 
ing of such an order is irreguiar. 

The Master of the Rolls will not order amende 
ments made under an irregular order to 
amend, to he taken off the file, if the cause 
is not at the Rolls. 

This was a motion to discharge, for irregu- , 
larity, an order to amend, obtained as of course, ; 
with costs, and to take the amendments ojffj 
the file. The alleged irregularity was, that the . 
plaintiff* had ]>reviously obtained an order to [ 
amend, and therefore could not obtain a second | 
order to amend as of course. The facts of the j 
case were as follow : — An injunction had been 
obtained in the cause, which the defendants 
made a motion before the Vice-Chancellor 
Wigram, in July last, to dissolve. A cross 
motion was made by^ the plaintifif for leave to 
^end, without ])rejudice to the injunction. 
His Honour diss. Ived the injunction, but gave 
the plaintiff leave to amend generally. The de- 
f^dants appealed to the L^rd Chancellor for 
his Honour’s judgment, but unsficcessfully, 
wd pending the ajraeal, the order to amend 
droi^d. They werward^ obtained as of 
course, aud %cted upon the order complained 
of, and now contended that the order made by 
the Vice-Chancellor Wigram was^ not «n order 
of ocnirse/ inasmuch as it yms made upon a 
special motion after notice, and therefore, that 


includes filing so far as an attorney can file 
a writ. 

In an action against an attorney for negli- 
gence, the declaration alleged, that the 
defendant did Tiot nor would file the said 
writs** Held, that if there was any sense 
of the word file in which an attorney could 
be liable to perform that duty, the declara- 
tion would after verdict he good ; that in 
this case there was suck a sense of ih(U 
word, as he was bound to briny the writ to 
the proper officer in order to be filed of 
record. The judge having received evidence 
of what was the practice m this respect, di- 
rected the jurors, that the omitting to act 
in accordance with an establislied practice 
was negligence, and he left it to them to say 
whether that practice had been so well ath- 
derstood that the plaintff had beeri guilty 
of gross negligence. Held, no rnisdirectionm ^ 

This was an action on the case for negli- 
gence, brought against an attorney for emutting 
to file certain writs in compliance with the 2 • 

4, c. 39, 8. 10, to prevent the operation of the 
Statute of Limitations, by reason of which 
omission the plaintiff was deprived of the^ro- 
ceeds of a judgment obtained against * Dne 
Hicks* The case has been twice tried, nnd a 
verdict given for the plaintiff ouveach trial. A 
new trial on the former occasion wns granted nn 
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the ground of misdirection with respect to the 
question of negligence.* The last trial was be- 
fore Coleridge^ J., in Middlesex. The declara- 
tion alleged the retainer of the defendant by the 
plaintiff ; that it became the duty of the de- 
fendant to exercise proper care and diligence^ 
&c. ; but that the defendant did not nor would 
file the said writs with the said officer accord- 
ing to the practice of the court, by reason of 
which conduct the proceedings became void 
and of no effect. Evidence as to the practice 
of the court was given that it was the duty of 
an attorney to bring the writs to the proper 
officer, and then it was the duty of the officer 
to enter them of record. The defendant had 
neglected to bring the last two writs to the 
office within the time prescribed by Hie act of 
parliament, so that they might be entered of 
record. The learned judge told the jurors, 
that in order to find a verdict ftp* the plaintiff 
they must be satisfied that the defendant had 
been guilty of gross negligence; and that in 
his opinion the act of filing, alrhongli not men- 
tioned in the statute, was included in the words 
“returned }irjn est inventus and it was for 
the jury to say whether the practice was so 
well understood that the defendant had been 
guilty of gross negligence in omitting to bring 
in the writs so that the proper officer might 
make the return and enter them of record. A 
rule nisi had been obtained either to correct the 
judgment on the ground of the insufficiency of 
the declaration, or for a new trial on tlie ground 
of misdirection, 

Mr. Croivder, Mr. Watson^ and Mr. BalL 
appeared in support of the verdict. Tlie ruling 
of the learned judge is correct. I'he word 
filing only means bringing the writs to the 
proper office in order that full effect may be 
given to them. The filing a declaration or the 
filing an affidavit are terms in constant use, 
and merely mean bringing them to the pn)pcr 
office. 

Mr. Knowles and Mr. liowlinson contra. 
Filing these writs is not necessary for barring 
the Statute of Limitations. Full effect would 
be given to this statute by returning non est 
invenlvs and entering the Avrits and return of 
record. Hunt v. Harris v. Woolf ord,^ 

Taylor Y. Hipkins.'^ But assuming that filing 
is necessary, then, upon the authority of nu- 
merous cases, the learned judge should have 
told the jury that this was a matter of such 
doi:bt and ambiguity as to negative anything 
like gross negligence. Baikie v. Chandless,*" 
Bulmcr v. Gilman,^ Blkington v. Holland,^ 
And without gross negligence such an action 
as the present is not maintainable. Purves v. 
^andelL^ 

Lord Denman^ C. J*, now delivered judg- 

‘ See a report of this case, 29 Legal Observer, 
p. 89^ 

^ / Burr. 1360. 6 T. R. 6l7. 

•6 Barn. & Aid. 489. * 3 Camp. 17. 

^ 4 Man. & Gran. 108. » 9 M. & W. 659. 

12 Clark & Finnelly, 91, and the cases 
there cited and affirmed. 


Quern^s Bench. 

ment. After stating the facts of the case and 
the pleadings, his lordship said : — ^The learned 
judge is alleged to have been wrong in holding 
that filing the return was necessary by the 
statute, or that it was included in the word 
return used in the section, and in leaving the 
question of negligence to the jury when the 
jury ought to have been directed by him on the 
question of negligence as on a matter of law. 
There are two things required by the statute to 
be performed within a limited time,— the return 
of non est inventus y and the filing that return of 
record. This latter act is to be done by the 
officer of the court, hut as his duty is limited 
to entering such returns as are brought to him, 
the duty to bring them is that of the attorney. 
Since the passing of the statute the whole ob- 
ject of suing out the writ ami indorsing the 
• date upon it Avill be defeated, unless the writ is 
’in due time returned into the office. "J'he at- 
jtorney has the custody of the writ, and knows 
'the time when this is to be done. A negligence 
Ito do what was necessary to keep alive the suit 
I was in this case especially wrong, since the 
i particular object of bis being retaintMl was that 
! he might do what was necessary to keep aliv'e 
■ the right of action. Then it is objected that 
jtlie learned judge treated filing as included 
! under the word return. But the declaration 
says, “ filing according to the necessary and 
proper practice of the court.*’ 'J’lie jndge told 
the jury that filing would be the act of bringing 
the return to the officer, and in that sense it 
was part of the attorney’s duty to file the writ. 
We do not see any objection to that direction, 
and are of opinion that the duty of bringing it 
to the office for tlie purpose of filing may be in- 
cluded under the word “ return.” Merely writing 
thcAvords non est inventus not suKicient, I'he 
Avrit ought to be deliA^ered to the ])roi>er officer. 
The attorney must do that which would be 
sufficient to Avarrant the issue of another AV'rit. 
It was not contended that filing Avas the duty 
of the attorney in any other sense than this. 
The other kind of filing is part of the. duty of 
I the officer. Then as to the alleged niisdirec- 
j tion — the question of negligence or no negli- 
j gence Avas a question of fact for the jury, 

I though, like many others Avhich turn on matters 
of laAV, it was necessary to direct the jury pro- 
perly upon it. The judge was to say Avhat was 
the sort of negligence for which an attorney 
was responsible. Having done that, lie Avas 
right in leaAfiiig it to the jurors to say Avhetlier 
the attorney had performed his duty, and 
Avhether, in the case of non-performance of it, 
that non-performance was culpable or venial in 
the sense in which it would or Avould not sus- 
tain this action. The learned judge has done 
this, and as to the manner in which he may 
have done we thmk that nineteen days delay, 
when the attorney was specially retained to 
keep the action ali^e would Avarrant the judge 
in making strong remarks. 

It is said that the judgment ought to be ar- 
rested, because it is not the duty of an attorney 
to file a writ. But we think that if tlfisre is any 
sense of the word filing in which he can be said 
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to be liable to file it, that is sufficient after ver- 
dict. We think that there is such a sense of 
that word, and therefore that the judgment 
must be for the plaintiflT. Rule discharged. 

tilueen’jS lElracticc Court* 

(Before Mr. Justice Coleridge.) 

Ewparte John Unwin. Saturday, April, 24, 1847. 

ARTICLED CLERK. — SERVICE AND INROL- 
MENT. 

Where in September ^ 1843, a party was ar^ 
tided to an attorney^ who neglected to have 
such articles duly inrolled, but at the time 
of the execution handed them over to the 
clerk to keep them safely ^ and never after^ 
wards took any measures to get them in-- 
rolled ; and it was sworn by the clerk that 
he was ignorant of the necessity of such in- 
rolmenty and thought everything necessary 
had been done until November last, and had 
since made ineffectual attempts to induce his 
master to get the articles inrolled, and teas 
treated with personal violence by him ; the \ 
court granted the clerk permission to inrol ; 
the articles himself and directed that the j 
service of such clerk (three years and a-half) 
should he computed from the date of his 
articles, and also granted a rule calling 
upon the attorney to show cause why the ■ 
clerk should not he discharged from his ar- 
ticles, and why it should not be referred to ^ 
the. Master to report what part of the pre- 
mium should be returned. 

This was an application on behalf of an ar- 
ticled clerk, that the jieriod of his service may 
l)e reckoned from the time when he entered 
into his articles, and that he may be [)erinitted 
now to inrol such articles, also that the attorney 
to whom lie was articled may show cause why 
the applicant should not lie discharged from 
his articles, or assigned to some other attorney, 
and why it slionld not he referred to the Master 
to report what i>ai t of the preinium should he 
returned. It appeared from the affidavit of the 
articled clerk, that on the 30th of September, 
1843, he articled himself to an attorney of this 
court, and paid him a ])remium of 200/., it 
being also stipulated that he was to have an 
annual salary ; that at the time of executing the 
articles the attorney handed them over to the 
clerk, with directions to keep them safely, and 
never afterwards took any steps to get them 
inrolled, pursuant to the G & 7 Viet. c. 73, s. 8. 
It was sworn l)y the clerk that he remained in 
entire ignorance of the necesssity for inrol- 
ment, and considered that everything necessary 
had been done, until November last, when, for 
tlie first time, he became acquainted with the 
legal necessity of inrolling the artiej^s. It fur- 
ther appeared, that on his applying to his mas- 
ter on the subject, he desired him to apply to 
his friends for money for thtf purpose, but took 
himself no steps. In March last, however, the 
clerk wrote a letter to his master requesting 
payment of his salary, which was then in arrear, 
and. also requiring his articles to be inrolled, 
upon which his Master requested him to attend 


him in his drawing-room, upon his ^ doing 
which, he (as was sworn) committed great per- 
sonal violence upon the clerk, turned* him out 
of che house, and gave him into the custody of 
I a policeman upon a charge of assault, which, 
upon investigation by the insjiector at the 
{ police station, was dismissed. 

T. W. Saunders now moved, referring to the 
i & 9 sections of the 6 & 7 Viet. c. 73, which 
impose the duty of getting the articles inrolled 
upon the attorney, and depriving the clerk of 
the benefit of his service under them, unless 
inrolled within six months, and urged that it 
would he exceedingly hard upon a clerk who 
when he enters into his articles necessarily 
knows nothing of these matters, if he were to 
lose the advantage of three years and a-lialf’s 
' service by the neglect of his master, and that, 
under all the circumstances, it would be im- 
possible that hi could remain with his present 
master any longer. 

Coleridge, J. I think you may take your rule. 

Saunders. Tlie first branch of the rule will 
he absolute for the clerk to enrol them, and to 
have the advantage of his full period of service. 

Coleridge. Yes, Ijut the remainder which 
calls upon the attorney nisi only. 

Rule accordingly. 

Commmi 

Giles and another v. Cornfoot. Easter Term, 
1S47. 

VROVISIONAI. COMMITTEE-MAN. — ATTEND- 
ANCE AT MEETING. EVIDE.NCE OP 

IDENTITY. 

hi order to establish the identity of the de- 
fendant as having been present at a meet- 
ing of a railway jiromsional committee of 
which he was a member for the purpose of 
making a resohition passed at such meeting 
admissible in evidence against him, it is not 
enough to jjroduce the minute book of the 
proceedings copied from a previous rough 
draft, and containing, amongst those pre- 
sent, a. similar name to the defendant's, and 
to shorv that the defendant %vas the only per- 
son bearing that name on the jyrovisional 
comynitiee, and that he had been summoned 
to attend it. 

This was an action for the skill and services 
; of the plaintifis as engineers to a railway com- 
pany, of which the defendant was one of the 
registered provisional committee-men. At the 
: trial, before Lord Chief Justice W Wc, on the 
: loth of February last, at ^Yestminster, it was 
I proved, in addition to the usual ])reliminary 
; matters, that the first meeting of the 2 >rovisional 
I committee took jdacc on the 1 Gth ot October, 
il84G. 'I'hat the defendant, as one of the pro- 
visional committee, being the only person of 
the name on it, had been summoned by circu- 
lar to attend that meeting, and that at i|^ the 
plaintiffs were appointed engineers, and tly> de- 
fendant one of the actinf committee. A book 
was then produced containing an entry of the 
proceedings at the meeting of the 16th, and to 
one of the resolutions the name H. Cornfoot 



Superior €alwriB^s^ CSwwwair 
(j^name the defendant bore) wae aMadied u 

laving been the mover. ThiB entiyy.it appeased^ m " The Midiand Great Western Railway o£ 
bad been ^opi^ from a rough draftr made Ihn* Irdand;** The declaratiim. was in the general 
fore the meet&gy but one witness stated that form given by the 36th section of the 8 & 9^' 
the resolutions as copied in the book were read Viet. c. 16. The defendant pleaded— first 
over at the meeting. There was no proof whati- never indebted secondlyy thar he was not 
ever of any personal knowledge of the defend- nor is the holder of shares in the said railway, 
ant, so as directly to identify him as the H. At the trial before Rolfe, at the last 
Comfoot who appeared from the entry in the Liverpool assizes, it appeared that in the year 
book to have been present at the meeting of &e 1844, a prospectus issued of a proposed com* 
I6th. On this evidence the Lord Chief Justice pany for making a railway from Dublin to 
ruled that the entry of a resolution passed on Mullingar and Athlone — capital one million, in 
the l6th could not be read against the defend* twenty thousand shares of 50/. each. On the 
ant, and the plaintiffs were therefore nonsuited. 2l8t October, 1844, the defendant applied for 
C^rtwwe//, Sergeant, now moved for a rule shares and signed the subscription contract, 
to set aside the nonsuit, and for a new trial, but he never subscribed the parliamentary un** 
He submitted tliat here there was evidence of dertaking. Shortly aftenvards the defendant 
a person named H. Cornfoot having been bond fide sold his scrip in the market, and on 
present on the I6th; and bearing in mind that the 2l8t July, 1845, the directors obtained an 
it was a meeting of the provisional committee, act of parliament, enabling the company to 
to which the defendant as one of the members make a railway from Dublin to Mullingar and 
had been summoned, there being no other per- Longford. This act contained a clause requir- 
son on the committee bearing the name of H. ing the company to purchase, a certain canal. 
Cornfoot, enough appeared to show primd facie A verdict having been found for the plaintiff, 
that the defendant was present on the l6th, j Martin moved to set aside the verdict and 
and therefore, that the plaintiffs were entitled enter a nonsuit, pursuant to leave reserved.— 
to read the entry in the minute book as evi^ First, the defendant was not a shareholder at 
dence. the time the calls were made. The 22nd sec- 

By the Court. We should have thought it tion of the 8 & 9 Viet. c. 16, enables the corn- 
insufficient evidence to leave to the jury, even pany to make calls on shareholders ” but that 
if it had been shown that a person representing means the actual bolder of shares, not the per- 
himself to be H. Cornfoot had moved a resolu- son who merely signed the subscription con- 
tion at the meeting on the iGth, without any tract, and then sold his scrip. T?te London and 
further proof. But here all that appears is, { Grand Junefion Railway Company, v. Freeman, 2 
that a minute was made beforehand of such j Man. & G. 6o6. Secondly, the defendant never 
persons as were to move resolutions at the ; subscribed to the undertaking sanctioned by 
meeting, and there is no proof that such per- j parliament. He purchased scrip in a proposed 
eons actually did so move. Then two or three | railway from Dublin to Mullingar and Athlone, 
days after it is taken for granted, from what but the act of parliament did not enable the 
appears in the minute book, without more, that • company to carry the railway to Athlone, but 
a person saying he was H, Cornfoot was present j only to Mullingar and Longford ; it is not 
and did move a resolution. This amounts to j therefore the same undertaking as that to which 
nothing like evidence of the defendant having the defendant subscribed. I'iiis is an attempt 
been present. | to fix the defendant with a liability, wholly 

Rule refused. different from that which he entered into by his 

contract. Besides, the act of parliament re- 

IBxcicgttcr. quired the company to purchase a canal, which 

The Midland Great Western Railway Company was an obligation which the defendant never 
V. Gordon. Easter Term, April 16, 1847. subscribed to. 

SHAREHOLDER. — CALLS. — ALTERATION OP Pollock, C. B. As tO the first point, I WOO, 
LINK. clearly of opinion that defendant was the share- 

A. applied for shares in a proposed railway holder and not the vendee of the scrip. With 
from " Dublin to Mullingar and Athlone;^ respect to the other point, the language of the 
and signed the subscription contract, and subscription contract gives tlie greatest discre- 
shortly afterwards sold the scrip. The du to the directors ; the subscribers agree to 
rectors subsequently obtained an act of bound by anything that parliament may 
parUament enabling the company to make a do. 

railway from Dublin to Mullingar and Parke, B. A transfer of scrip is only a trans- 
Longford/* and there was a clause require equitable right to have the shares as** 

ing the company to purchase a canal. In signed. "(Jlie defen^nt therefore was the 
an eiction against A. for calls, held, first, shareholder and liable to the calls. The only 
that he was (he shareholder and not the question is, whether he subscribed to the un- 
^endee of the scrip ; secondly, that he was dertaking sanctioned by parliament, I think he 
Itot discharged from Uabitttv bv reason ^ ^ imposnble to say tbat the pur. 

'the alteration in the line sancHoned by par- of » o"*®! “®y be valuable for the 

Uammt, or the obligation to purchase the R“fpo^ 

canal. Boffe, aud Platte concurred. 

This was an action of debt to recover IBSL, refused. 
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Strutt 

Parrstt 

Middlesm^. 

Si J. LoHlBero>ford& another Ca. }SSn*i,n" ^ 

J, Francia 

Momn and another 
Grsmn 

[S. J. Earl Abergavenny 

Ca. Richardson and F. 

B. Field 

S. J. Beveriey and another 

Prom. H. 11. Hill 

£. Smitli 

Day 

S«J. Daintree 

Prom. Amory and Co# 

W. E* Goatley 

J. r* Shaw 

Johnson 

From. Klmslie and Co. 

Venning and Co. 

Doe d. Raper 

Temperley 

Eject. Henderson 

Walker, Grant, ic Co. 

Giles and another 

S.J. Cornfoot 

Dt. Elmsiie and Co. 

Same 

Same 

S. J. J. Wakefield 

Dt. Pile 

Same 

Same 

S.J. £• Smith 

Dt. Ge H. Mirfin 

Same 

Same 

S.J. Re Kiely 

Dt. Colombine 

Same 

Same 

S. J. J. M. Durrant 

Dt. Palmer, F. and Co. 

Same 

Same 

S. Je T. M. Durrant 

Dt. Same 

Same 

Same 

S. J. J* Hilder 

Dt. Same 

Same 

Same 

S.J. G. Ballard 

Dt. Same 

Same 

Same 

S.J. F. Reeves 

Dt. Same 

Same 

Same 

S* Je J. Bishop 

Dt. Same 

Same 

Same 

S.J. Larnh 

Dt. Same 

Same 

Same 

S.J# Philps 

Dt. Same 

11. Fisher 

Dawson and others 

Marriott 

Dt. Stiangways 

Same 

Same 

Tucker 

Dt. E. G. Flight 

Same 

Same 

Ewena 

Dt. Clowes and W. 

H. Ward 

Collins 

S#.J. Bennett 

Dt. Smitli 

Milburn 

Connop 

Padgett 

Prom. Sheriff 

Kingdon and S. 

Stannard, assignee, 

ficc. Marchant 

Prom. Horsley 

W. F. Walker 

Attfiold 

Chitty 

Tres. H. and T. Cross 

Stafford 

Salmon 

Baker 

Prom. W. Whalley 

Carlon and H. 

Hunt 

Smart 

Trov. J. Notley 

Strutt 

Parratt 

Graham 

Prom. Lead hitter 

Fitapntrick 

Close 

Smitli 

Ca. Few and Co. 

Wakeiing 

Murphy 

Cadell 

Dt. T. S. Wright 

Anthony 

Edwards 

Cloke 

Ca • Fennel) and Co. 

G. Lewis 

Jackson 

Frost 

Prom, Townshend 

Finney 

Davison 

Chadwick 

i*rom. Bebb and Rose 

Capes and S. 

Joll and another 

S. J. Downes 

Dl. Bennett and B. 

R. Hare 

Benton 

S.J. Crafts 

Tres. Fourdrinier 

E. M. Elder ton 

JVewtou, Esq# 

S. J. Hill, Knt. 

From. Giles and Co. 

Cliamberlnyne and M« 

Edwards 

S.J# Mytton 

Dt. Rickards and W. 

Crouch 

Granger 

May hew 

Ca. Boydell and Co# 

Staniland and L. 

Good 

Uewes 

Dt. Beevor and B. 

J. Duncan 

Stead 

S.J. Williams 

Ca. Hodgson and B. 

Clayton and S. 

Hargrave 

Hargrave 

Prom. W . and R. B# Baker 

B. W. Nind 

Toby 

Lovibond 

Covt. A. W-olston 

Haynes 

Haynes 

Austin 

Prom. Ablett 

E. Clarke 

Lamb 

Jackson 

Tres. Dickson and O. 

J. and G. 'furner 

Pierce and another 

Foldmann 

Dt. Coode, B. and Co. 

Burrell and Son 

Hills 

Croll 

Covt. Wire and Child 

Sudtow 

Rodgers and others 

Powell and another 

Ca. Johnson and Co. 

W. H. Turner 

Mears and another 

Westcott 

Prom. Rickards and W. 

Burgoyne and Co. 

Hop wood 

Whaley 

Dt. Robson 

Thompson and F. 

Thompson 

Lack 

Govt. Asprey 

Wollen 

Barnes, admr. 

Ward 

Case, Parsons 

Harbin and Co. 

Janes 

Fowler 

Prom. J. Rosson 

Davies, Son and B* 

Benson 

Haig 

Prom. Pocock and M. 

Same 

Stammers 

Taylor 

Dt. Carlon and H. 

Same 

Still, exor., &c. 

Evans, admor., &Ce 

Dt. G. Vincent 

Bichard and Collett 

Ward 

S.J. Key 

Case, Woolley 

Walker, Grant and Co 

• Giles and anoth^^r 

Moneypenny 

Dt. Smith and Son 

Same 

Same 

Bryant 

Dt. Palmer and Co. 

Same 

Same • 

Tooth 

Dt. Same 

Wilde and Co/ 

Bell. P. O. 

S. J# A. G# Marriott 

From. G. Hall 

G« Hensman 

Graham & ors., assignees Ashwell 

Case, Hall and Co. 

J. Parker 

Nutley* 

Batten 

Dt. J. Gregory 

Gresham 

Toy and another 
Milea 

Taplin 

From. Townshend 

C. Kaye 

Pilbeam 

Case^ Cross 

G. Lewitj 

Tniner 

Robinson 

Case, Maltby and Co# 

D. WaUon 

Benham 

Gray 

Tres# W. Cox. 

Same 

Doe d. Bevham 

Gray 

Eject. Same 

Philp 

RnsselL adtniz., &e. Pitman, eztnz., etc# 

Dt. T. H. Johnston 

G. Lewes 

Pore 

Mivart 

Prom# Woollen 
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Crc|ieq[ua:« 


Kennedy 
Sudlovr and Co. ' 
Kivington 
Gregory and Son 
Gregory F, and Co. 
Wright and Co, 

A. Haynes 
Curling 
L. H, Braham 
Everest and Co, 
Wormald 
Chilton and Co. 


Kennedy and another 

Hobson 

Autrobas 

Taylor 

Stevens 

Russell 

Humphreys 

Stokes 

Mac Nam lira 

White 

Doe d. Loscomb 
Downman 


Sprott 

S. J. O’Connor 
S. J. Harwell 
S. J. Maitland 
S. J, Keating 

Marquis Conyngham 
Cates 

S. J. Collett 
S. J. Fotheringham 
Wright 
Clidbrd 

S. J. Morewood 


Dt. Farkes 
Pro. y&tes and T. 
Ca. Clarke F. and Co, 
Dt. Hill and K. 

Ca, Taylor and C. 

Dt. Benbow 
Ca. Parker 
Tress. Coppock 
Pro. Hammond 
Pro. Mawe 
£jt. Gilbert and Co. 
Dt. C. J. Jones 


PROCEEDINGS IN PARLIAMENT RE- 
LATINO TO THE LAW. 


THE LORD CHANCELLOR’S BANK- 
RUn:’CY BILL. 


J^oufic of Eorho. 

NEW BILLS IN PROORESS. 

Consolidation and Amendment of the Law 
of Bankruptcy For 2nd reading. The Lord 
Chancellor. 

Repeal of Insolvency Jurisdiction of Courts | 
of Bankruptcy, Abolishing Court of Review, j 
and [Inducing Number of Commissioners, j 
(No. 2.) In Select Committee. Lord I 
Brougham. : 

Insolvent Debtors. Passed. Lord Brougham. 

Vexatious Actions. Passed. Lord Brougham, 


of Commons. 


NEW BILLS IN PROGRESS. I 

City Small Debts Court. In Committee. ; 
Mr. Afasterman. 

Law of Railways. For 2nd reading, Mr. ! 
Strutt. 

Agricultural Tenant-right. In Committee. ; 
Mr. Strutt. I 

Pious and Charitable Pro2)erty.] For 2nd^ 
reading. Lord J. Manners. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. Sir John 
PSikington. 

Lunatic Asylums Regulation. Attorney- 
General. 

Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. For 2nd reading, I^ord 
Mojpeth. 

Towns Improvement Clauses. For 2nd 
reading. 

Taxation of Costs on Private Bills. For 2nd I 
reading. Mr. Hume. | 

Registration of Voters. For 2nd reading. 
Mr.^M^'alpole. 

Highways. In Select Committee. Sir Geo. 
Grey. 

Administration of the Poor Laws. Sir Geo. 
Grey. 


We hay's just obtained a sight of the Lord 
Chancellor’s nexv bill for consolidating and 
amending the Law of Bankruptcy. It consists 
of 319 sections, besides the schedules, and oc- 
cupies 132 pages folio. 

It ])roposes to repeal all the former statutes 
respecting bankruptcy ; to establisli a Court of 
Bankruptcy as a Court of Record ; to abolish 
the Court of Review, and give jurisdiction to 
the Vice-CJiancellors, with an appeal to the 
Lord Chancellor and the House of Lords ; to 
reduce tlie number of commissioners ; to form 
sub-division courts ; to reduce the number of 
registrars ; to enable all attorneys and solicitors 
to appear and plead, — others practising to be 
deemed guilty of couteinj)t of court. After va- 
rious financial provisions, the bill proceeds to 
describe the persons liable to bankru])tcy, and 
the various acts of bankruptcy; the proceed- 
ings under the fiat ; provisions as to jiroperty ; 
proof of debts ; the bankrupt’s certificate, &c. ; 
including most of the provisions in the former 
statutes, with some alterations and new enact- 
ments, particularly as to deceased traders having 
no representatives. 

Lord Brougham’s bill has been referred to a 
select committee. 


THE EDITOR’S LETFEIl BOX. 

The communications of a Subscriber” on 
the appointment of new trustees and on the 
Small Debts Act, shall receive early attention. 

The letter on the Registration of Deeds Ve 
hope to notice next week. 

The point put by Veritas ” shall be con- 
sidered. 

The suggestion relating to the Attorney’s 
Certificate Duty invaluable. 

The communication from a Correspondent 
at Reading on the disallowance of costs in- 
curred in the New County Courts, shall be in- 
serted in our next number. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, MAY 8, 1847. 

— “ Quod magis ad nos 

Fertinet, et nesci re malum est, agitamus." 

H oil AT. 


REMEDY, UNDER THE NEW COUNTY 

COURTS ACT, AGAINST TENANTS 

HOLDING OVER. j 

The facilities afforded to landlords, j 
under the provisions of the statute 9 & 10 * 
Viet. c. 95, summarily to recover the I 
possession of tenements from tenants hold- j 
ing over after the determination of their ; 
tenancies, entitles this portion of the act 
to a more attentive consideration than has ; 
yet been bestowed upon it in any publica- 
tion which has fallcivunder our observation. 

As already intimated,*' the sections upon 
which this branch of the authority of the 
County Courts rests, are copied from the 
act 1 & 2 Viet. c. 74, with such modifica- 
tions as were deemed necessary for their 
adaptation to the machineiw of the newly 
established tribunals, and with some im- 
portant alterations, tlie effect of which it is 
desirable should be clearly understood. 

The jurisdiction, under the 1 & 2 Viet, 
c. 74, was vested in “ the justices acting 
for the district, division, or place within 
which the premises sought to be recovered 
were situate, in petty sessions assembled, 
or any two of them and it becomes a 
grave question, and one on which consider- 
able doubt is entertained, whether the 
justices still possess a concurrent jurisdic- 
tion with the judges of the County Courts, 
or whether the act 1 & 2 Viet. c. 74, is 
not r*»^icaled by the stat. 9 &M() Viet, c. 
95, ancl the authority of the justices, under 
the first of those acts, toftlly determined ? 

The authority conferred on the judges 
of the County Courts in this particular h 

» Ante^ vol. 32, p. 618. 

VoL. xxxiv. No. 1,000. 


founded on the 122nd section of the act, 
which provides that — 

When and so soon as the term and interest 
of the tenant of any house, land, or other cor- 
poreal hereditament, where the value of the. 
premises, or the rent payable in respect of such 
tenancy, did not exceed the sum of fifty pounds 
hy the year, and upon which no fine snail have 
been paid, shall have ended, or shall have been 
duly determined by a legal notice to quit, and 
such tenant, or, if such tenant do not actually 
occupy the preinises, or occux)y only a part 
thereof, any person by whom the same or any 
part thereof shall he then actually occupied, 
shall neglect or refuse to quit and deliver up 
jiossession of the premises, or of such part 

■ thereof respectively, it sliall be lawful for the 

■ landlord or his agent to enter a plaint in the 
' county court to be holden under this .act, and 
• thereupon a summons shall issue to the person 

so neglecting or refusing ; and if the tenant or 
occupier shall not thereupon appear at the time 
and place appointed, and show cause to the 
contrary, and shall still neglect or refuse to de- 
liver up possession of the premises, or of such 
part thereof of which he is then in possession, 
to the said landlord or his agent, it shall be 
lawful for such landlord or agent to give to the 
court ])roof of the holding, and of the end or 
other determination of the tenancy, with the 
time or manner thereof, and where the title of 
the landlord has accrued since the letting of 
‘ the premises, the right hy which lie claims the 
possession ; and upon proof of service of the 
summons, and of the neglect or refusal of tlw 
tenant or occupier, as the case may be, it shall 
be lawful for the judge to issue a wa^ant 
under the seal of the court to any hailing of ^ the 
court, requiring and authorising him, within a 
period to be therein named, not less thai^ seven 
or more than ten clear days from the qate of 
such warrant, to give possession of the pre- 
mises to such landlord or agent ; and such war- 
rant shall be a sufficient warrant to the said 
bailiff to enter upon the premises, with such 
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assistant;* as he shall deem necessary, and to issued under the 122nd section, above 
give possession accordingly : provided always, cited, also varies materially from that which 
that entry upo^ any such warrant sh^l not tj.e i & 2 Viet, authorised. The justices* 
be made on a Sunday, Good FYida^ or C«mt- was to be executed within not less 

afternoon : provided also, that nothing herein tlate* of seven wd ten days, as now- 

contained shall be deemed to protect any per- prescribed, and the officer to whom the 
son by whom any such wairant shall be sued warrant was directed was commanded “ to 
out of the County Court from any action which enter force, if needful, into the premises, 
may^e brought against him by any such and give' possession of the same to such 
tenant or occupier for or in respect of such landlord or agent." The late act declares, 
entry and taking possession where such person warrant issued by the judge shall 

aforesaid, lawful right to the possession of the a sufficient warrant to the bailiff to enter 
same premises.*' upon the premises with assistants, and give 

possession, but it does not expressly autho- 
This section differs from the correspond- rise him to effect an entrance by force ; and 
ing provision of the statute 1 S: 2 Viet, the question will therefore arise, whether 
mainly in these particulars. Whilst the! if a contumacious tenant barricades the 
jurisdiction, under the 1 & 2 Viet., was ! premises and refuses admittance to the 
confined to cases in which the tenant j bailiff, his warrant will justify the latter in 
“held at uill, or for any term not exceed- j breaking open the outer door and forcibly 
ing seven years,” those words are omitted^ ejecting the inmates. . We are not in 
in the 9 & 10 Viet., and the authority of j possession of the precise form of warrant 
the judges of the County Courts extends | which it is proposed to adopt in such cases, 
to cases where the relation of landlord and. Number 30 of the forms of proceeding in 


tenant is not founded upon a tenancy at 
will, or a term limited to seven years. The 
operation of the 1 & 2 Viet, also was con- 
fined to cases in which the tenant held, 
“either without being liable to the pay- 
ment of any rent, or at a rent not exceed- 
ing the rate of 20/. a year, and upon which 


the Small Debts Courts settled by the 
judges, (antCy p. 443,) is the form of a 
judgment for the recovery of a tenement, 
and a directory note is added to it in these 
' words : — “ The warrant for the execution 
of this order may be drawn from this form.'^ 
The responsibility of drawing the warrant, 


no fine shall have been reserved or made I therefore, wc presume, is intended to be 
payable.” The recent act, it will be ob-| thrown upon the plaintiff, or his attorney, 
served, applies to cases where the value of ” 
the premises, or the rent, does not exceed 
the sum#of 50/. by the year, and upon 
ivhich no Jine shall have been paid. The 
substitution of 50/. for 20/., as the maximum 
of the annual value or rent, considerably 
enlarges the scope and bearing of the 
enactment, and renders it applicable to a 
different class of holdings ; but we strongly 
suspect that the conjunctive branch of the 
sentence, printed in italics, will restrict the 
operation in a manner not contemplated by 
those who undertook the task of adapting 
the clause. The w^ords “ upon which no 

fine shall have been reserved or made pay- eject thereout any person, 
able,” as found in the \ & 2 Viet., are dif- Section 12(3 of the act of last session, 
l^rent in their meaning and effect from the directing how the execution of w*arrants of 
words “ upon which no fine shall have been possession may be stayed, is, with a few 
paid.” According to our understanding of immaterial Hi^rbal alterations, copied from 
the last-mentioned words, the effect will be the corresponding section of the statute 1 & 
to exclude from the operation of the act 2 Viet.,*" and, aftei^ enacting that such war- 
every vcase in which the tenant has paid rant, without the right of possessipn, shall 
any sum of money by way of fine, either 

nSoJtlf 'T or 8«bse. See Form No. 3. in the schedule to stat. 

quently, without any reference to the i & 2 Viet. c. 74 . 

amount of the rent. The warrant to be ® 1 & 2 Viet. c. 74, s. 3. 


and upon looking to the form of the judg- 
ment upon which the warrant is founded, 
we find it adjudicates that a warrant shall 
issue “ to require and authorise the bailiff 
of the said court to give possession of the 
said house (&c.) to the said plaintiff,” but 
the judgment does not in terms disclose 
that the bailiff is to be authorised to enter 
by force if necessary, although the manda- 
tory part of the warrant given by the 
statute 1 & 2 Viet. c. 74, expressly di- 
rected the officer “ to enter by force, if 
needful,’* and with or without assistance, 
into and upon the said tenement, and to 

99 \) 
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bn deemed a trespam^ although no entry 
be made under the warranty proceeds os 
&Uows; — 

And in case any such tenant or occupier 
will become bound, with two sufficient sureties, 
tia be approved by the clerk of the court, in 
such sum as to the judge shall seem reasonable, 
nq^rd being had to tl^ value of the premises, 
and to the probable cost of such action, to sue 
the person by whom such warrant was sued 
out with effect and without delay, and to pay 
all the costs of the proceeding in such action in , 
case a verdict shall pass for the defendant, or | 
the plaintiff shall discontinue or not prosecute 
his action or become nonsuit therein, execution 
upon the warrant shall be stayed until judg- 
ment shall have been given in such action of 
trespass ; and if upon the trial of such action 
of trespass a verdict shall pass for the plaintiff, 
such verdict and judgment thereuiion shall su- 
persede the said warrant/’ 

It will be observed that there is no di- 
rection as to the court in which the action 
of trespass is to be prosecuted, and we ap- 
prehend, therefore, that it is left to the 
discretion of the tenant or occupier, who 
considers himself aggrieved, to sue iu one 
of the superior courts, if he estimates his ! 
damage at any sum exceeding 20/., or to 
proceed in tlic County Court, if he is satis- 
fied with damages under 20Z. 

The next section of the 9 & 10 Viet., 
(s- 127,) with respect to the form and effect 
of the bond given by the tenant or occu- 
pier for staying the execution of the war- | 
rant of possession, contains some additions [ 
to the parallel clause in tlie act 1 iS: 2 Viet., f 
which are in a great degree unintelligible, j 
The section is as follows : — 

Every bond given on the removal of any | 
action out of the county court, or upon staying i 
the execution of any such warrant of possession ; 
aforesaid, or on moving for a new trial, or to ; 
set aside a verdict, judgment, or nonsuit, shall ! 
be made to the other party to the action at the 
costs of such other party, and shall be approved 
by the judge, and attested under the seal of the 
court ; and if the bond so taken be forfeited, 
or if, upon the proceeding for securing which 
such bond was given, the judge before whom 
such ])rocceding shall he had shall not certify 
upon the record in court that the condition of 
the bond hath been fulfilled, the party to whom 
the bond shall have been so made may bring 
an action of debt, and recover th^eon : pro- 
vided always, that the court in which such ac- 
tion as last aforesaid shall be brought may by 
a rule of court give such relief to the parties 
liable upon •such bond as may be agreeable to 
justice and reason, and such rule shall have 
the nature and effect of a defeasance to such 
bond.” 

As the preceding clauses make no men- 


tion of a bond to be given " on moving for 
a new trial, or to set aside a verdict, judg- 
ment, or nonsuit,” we are ai a Ibss to con- 
ceive why these words have been intro- 
duced. It is clear, however, that this pro- 
vision renders the previous enactment mucif 
less stringent and effective. The tenant 
who desires to retain possession has aright 
to demand that the proceedings under the 
warrant shall be stayed, upon complying 
with the requirements of this section. The 
bond by the tenant and his sureties is to 
be made at the cost of the landlorcU the 
tenant may bring his action for the trespass 
in any court he thinks fit, and until the ac- 
tion be finally disposed of, the landlord, 
however indisputable his title, has no 
means of obtaining possession of the pre- 
mises. When the action of trespass has 
been determined, the landlords remedy, 
where the bond is'forfeited, is by an action 
of debt on the bond, a circuitous and ex- 
pensive proceeding, which a landlord may 
well feel some reluctance in resorting to. 

As already intimated, considerable doubt 
is entertained whether the authority of the 
justices in petty sessions, under the statute 
1 A' 2 Viet. c. 71, in regard to tenements 
rented at a sum not exceeding 20/. per an- 
num, is superseded by the provisions of the 
County Courts Act, or continues in force. 
The act 1 8c 2 Viet. c. 74, is not expressly 
repealed by the act of last session, but the 
6th section, to the sweeping character of 
which we have already had occasion to 
refer, enacts, that after the Conn tv Courts 
have been established, ‘‘ every a* of par- 
liament heretofore passed, so far as the 
same respectively relate to or affect the ju- 
risdiction and practice of the courts so 
established, or give jurisdiction to any 
court, or to any commissioner of bank- 
ruptcy, with respect to judgments or orders 
obtained in the courts so established, shall 
be repealed.” The question, therefore, is, 
whether the stat. I 8:2 Viet, empowering 
justices to issue warrants of possession in 
specified cases, is an act which relates to 
or affects the jurisdiction and practice of 
the County Court? In one sense, it un-^ 
doubtedly is I It gives to justices the 
same jurisdiction, in regard to tenements 
of 20/. value, as is now conferred on the 
judges of the County Courts. Still it does 
not relate to or affect the new jurisdiption 
in such a manner as to prevent or prelude 
its effective exercise, and in the absence of 
any judicial decision, we are disposed to 
think the courts will hold that the 1 
Viet, is not repealed? by necessary impli- 
cation. c 2 
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UNAUTHORISED EXAMIN TION I 
OF TARTY BY ARBITRATOR. 

^ ' 

The conflicting principles of the systems 
established in the superior courts, and about 
to be put in operation in the County Courts 
throughout England are curiously exem- 
plified in a case very recently reported.*^ 

As our readers are aware, the form of 
an order of reference commonly used, con- 
tains a stipulation that the arbitrator shall 
be at liberty, if he shall think fit, to ex- 
amine the parties to the suit upon oath. 
In the case referred to, wliere the defend- 
ant was an executor, and not likely to be 
personally cognizant of the transaction 
which formed the subject-matter of the 
action, it was agreed, upon a reference of 
the cause to a lay arbitrator, that the 
stipulation authorising the examination of 
the parties should be struck out. In the 
course of the proceedings under the refer- 
ence, however, the plaintiff was called by 
his attorney to support his own case, and 
his evidence was admitted by the arbitrator, 
although objected to, the arbitrator appear- 
ing to think that he had a discretionary 
power to admit the plaintiff to be examined. 
The defendant’s counsel thereupon cross- 
examined the plaintiff*, and endeavoured to 
establish a claim of set-off by his evidence. 
The award was in favour of the plaintiff, 
and the matter came before Wightman^ J., 
sitting in the Bail Court, upon an applica- 
tion to set aside the award, on the ground,- 
that by permitting the plaintiff’ to be cx-| 
amined,4ki admitted evidence not legally i 
admissible without express authority toj 
that effect. | 

In the course of the argument, the! 
lehrned judge observed, that in practice,! 
even when power is given to examine the! 
parties, it is not usual to examine thei 
plaintiff’ for himself, or the defendant forj 
himself; and in the course ofhis judgment, ! 
(which was pronounced after much consi- 
deration,) the learned Judge said, that al- 
though he had been unable to find an ex- 
press decision as to the power of an arbi- 
trator to allow a party to give evidence as 
fl witness, without an express authority for 
that purpose, upon principle such a 
course seemed objectionable and an excess 
of the authority of the arbitrator. Under 
the snecial circumstances of the present 
<?ase,»novvever, it was clear the plaintiff' 
ought not to have tendered his own evi- 
dence, nor ought the arbitrator to have re- 


[ceived it. The usual clause giving the 
arbitrator authority was, by consent, struck 
out ; and examining the plaintiff afterwards 
as a witness for himself was so much in 
fraud of the defendant ; that the award 
made in the plaintiff’s favour, upon his 
own evidence, ought not to be allow'ed to 
stand, unless the defendant by his own 
I conduct had w'aived the objection. The 
learned judge was of opinion, that by con- 
tinuing to attend the reference, and cross» 
examining the plaintiff’, the defendant had 
not disqualified himself from taking the 
objection, and therefore, that it was suf- 
ficient, and the award must be set aside. 

The examination of a plaintiff for him- 
self, which is considered eminently con- 
ducive to the ends of justice as ad- 
ministered in the new County Courts, is 
held to be so repugnant to principle in the 
superior courts, that an award made under 
such circumstances is thereby vitiated. 
This is an anomalous state of things, which 
it is not desirable should be suffered to 
continue much longer. 

THE LORD CHxVNCELLOR’S NEW 
BANKRUPTCY BILL. 

Tiii>s is a lull ‘Ho consolidate the Statutes 
and amend the Tjaw of Bankruj>tcy.’’ It re- 
cites, that it is expedient to amend the Laws 
relating to Bankrupts, and to consolidate the 
same so amended in one act and to make other 
provisions respecting bankrupts. It is there- 
fore proposed as follows : — 

1. rorincr enactments respecting bankrupts 
repealed. 1 & 2 (ieo, 4, c. 15 ; G Geo. 4, c. 16; 
1 Wm. 4, c. 7 ; 1 & 2 Wm. 4, c. 56 ; 2 & 3 
Win. 4, c, 114 ; 3 & 4 Wm. 4, c. 47 ; 5 & 6 
Wm. 4, c. 29 ; C & 7 Wm. 4, c. 27 ; 1 & 2 Viet, 
c. 110; 2 Viet. c. 11 ; 2 & 3 Vict. c. 29 ; 5 & 6 
Viet, c, 122 ; 7 & 8 Vict. c. 96 ; 7 & 8 Vict. c. 
Ill ; 8 & 9 Vict. c. 58; 9 & 10 Vict. c. 28. 
Not to revive repealed acts, 

2. Confirmation of all things done under re- 
jlfealed acts. 

3. Construction of act. “Her Majesty.” 
“ Lord Chancellor.'* “ The court.*’ “ Fiat.” 
** Annulling,” “ Month.” Assignees.” 

Oath.” " Bank.” Estate.” ‘‘ Base fee.” 
" Estate tail.” Actual tenant in tail.” “ Ten- 
ant in tail.” ^‘Tenant in tail entitled to a base 
fee.” Settlement. Singular and plural. Gender. 

4. Aliens and denizens. Scotland and Ire- 
land. Construction beneficial to creditors. 

5. Court of Bankruptcy a court of record. 

6. Court of Review abolished. * 

7. Jurisdiction of Vice-Chancellor to hear 
appeals. To be attended by Chancery regis- 
trars, &c. Documents to be filed in Chancery. 
Fees payable for filing, &c. 


* Smth V. Sparrm, X6 L. J. 139, B. C. 
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8. Petitions, &c., to be transferred to Secre- 
tary of Bankrupt’s Office. Fees. 

9. Vice-Chancellor a court of record. 

10. References to commiss'.oners. 

11. Lord Chancellor to direct sittings of 
Vice-Chancellor. 

12 . Mode of application to Vice-Chancellor. 
Mode of appeal to the Lord Chancellor. 

13. Vice-Chancellor may direct issues. 

14. New trial of issues. 

15. Costs in the court of Vice-Chancellor. 

16 . Appeal to the House of Lords. 

17. On appeals as to proofs, dividend to be 
set apart. 

18. Determination of Vice-Chancellor in 
favour of api)eals touching such decisions to be | 
final, unless appealed against within one month. | 

11 ). Commissioners. 1 

20 . The powers of commissioners. 

21 . Each commissioner to be a court. 

22 . Each court a court of record. 

23. Commissioners to exercise original juris- 
diction of court of review. I 

24. Appeal from any order of any court of! 

bankruptcy. | 

25. Powers given to her Majesty with re- 
spect to sittings of the court. 

26 . Bankruptcies depending in the country 
to be removed into such of the courts as the 
Lord Chancellor may think fit. 

27. Courts to be auxiliary to each other for 
proof of debts and examination of witnesses. 

28. I^ondon commissioners. 

29. Country commissioners. District courts. 

30. Lord Chancellor may attach the country 
commissioners to districts. 

31. Lord Chancellor may authorize any 
commissioner or registrar in London, or other 
qualified person, to act for or in aid of any 
country commissioner or registrar, and vice 
versa ; or any (country coimnissioner or regis- 
trar of one district to act for or in aid of any 
country commissioner or registrar of any other 
district, as may be required. 

32. Lord Clianccllor authorized to give ne- 
nessary directions where courts sliall sit. 

33. Court of Review' and subdivision courts 
declared to have been courts of record. 

34. Oath of Vice-Chancellor and commis- 
sioners. 

35. Subdivision courts. Mode of forming 
subdivision courts in case of non-attendance of 
any commissioners of the subdivision to whibh 
cause is referred. Proviso for reduction in 
number of commissioners. 

36. Adjournment of examinations to sub- 
division courts. Trial of disputed debts. 

37. Accountant in bankruptcy. 

38. Lord Chancellor to appoint clerks to 

accountant. * • 

39. Taxing officer. Tenure of office, duties, 

and removal. • 

40. Tajeation of costs. Charges of auctioneers, 
appraisers, valuers, and accountants, to be 
taxed. 

41. Sum to be paid on the taxation of bills. 

42. Sums received by the master to be paid 
into the Bank of England, after deducting such 
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sum as the Lord Chancellor thinks -fit for ex- 
penses of office. 

43. Power to appoint clerks to ihaster. 

44. In case of sickness or other reasonable 
cause, the duty of the master may be performed 
by his chief clerk. 

45. Reduction of number of registrars, and 
payments to them. Offices of five registrars 
abolished, but to receive their ])resent salaries 
for life. Proviso if they hold any other public 
offices. 

46. Registrars, their number and ap])oint- 
ment. 

47. Registrar to act for commissioner. 

48. Court may send a registrar to take proof 
of debts, &c. where expedient. Plxaminations 
to be taken down. 

49. Documents to be filed in master’s office. 

.50. Master to keep abstract of all proceed- 
ings. 

51. Duties of chief registrar transferred to 
master. 

52. Official assignees, Apj)oiritment. Their 
duty. Official assignee to act as sole assignee 
till creditors’ assignees chosen. 

53. Proviso restricting the authority of offi- 
cial assignees. 

54. Power to court to appoint another ofiicial 
assignee on death or removal. 

55. Power to appoint official assignees to act 
with the existing assignees under fiats or com- 
missions, and to whom the latter shall deliver 
over effects. 

56. Remuneration to official assignee. 

57. To exempt official assignee from personal 
liability. 

58. Lord Chancellor to appoint messengers. 
Ushers to be appointed by commissioners. 

59. 'J’hc Lord Chancellor to make general 
orders as to duties of officers of Court of Bank- 
ruptcy, who are to hold office duriqg good be- 
haviour, but are removeable by Chancellor. 

GO. All attorneys and solicitors may practise 
in the Court of Bankruptcy. 

61. Clerk of enrolments abolished. 

62. Providing for the custody of records 
under former commissions. 

63. Liberty to search. 

64. Deposition of deceased witness of pe- 
titioning creditor’s debt, trading, or act of 
bankruptcy to be evidence of the matters there- 
in contained. 

65. No fiat to be received in evidence unless 
first sealed. 

66. Office copies made evidence in certain 
cases. Costs of producing original instrument 
when not allowed. 

67. Proceedings in bankruptcy, purporting 
to be sealed with the seal of the court, to be re- 
ceived as evidence. 

68. Sum to be paid to the secretary of 

bankmpts on the gra|iting of every fiat. Ap- 
plication thereof. \ 

69 . Assignee of bankrupt’s estate id pay 20U 
to the like account. 

70 . Sums to be paid on commissions or fiats 
moved into the Court of Bankruptcy, or into 
any of the country courts, under which the 
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choice of assignees shall have taken place, ruptcy in London vested in the commissioBers 
Sums to be paid on all commissions moved of the Court of Bankruptcy for the time bciiig. 

. 1 -^ /I — i Ts — 1 — building to be called the Court; of 

Bankruptcy. 

97. Sittings and meetings under fiats to be 
held in the new building. 

98. Confirming the contract with the corpo- 
ration of London. 

99. The buildings to be under the direction 
of the commissioners and trustees. 

100. The buildings not to be occupied as a 
residence, except by registrar of meetings and 
housekeeper. 

101. Registrar of meetings. Duty of regis- 
trar of meetings. 

102. Registrar of meetings to give security. 
His oath. 

103. Housekeeper to be appointed. 

104. Power to remove registrar of meetings 
and housekeeper. 

105. Salaries to registrar of meetings and 
housekeeper. 

106. Forming a fund for reimbursement of 
expenses under the act. 

107. Sittings and meetings to be held in the 
Court of Bankruptcy only. 

108. Api)licati()n of the money to be received. 

109. Fees for reimbursing e.xpenses may be 
increased. 

110. When e.vpeuses under the act shall 
have been repaid, the fees to be reduced. 

311. Riotous persons to be taken into cus- 


into the Court of Bankruptcy. Restriction of 
fees on auditing assignees’ accounts. 

71. Power for the secretary of bankrupts to 
receive the fees in schedule (A.) 

72. Fees to be paid into the bank by official 
assignee. Fees may be reduced. 

73. Fees to be taken and accounted for by 
the master. 

I ! 74. Fees to be taken and accounted for in 
the country district courts. 

75. In case of a surplus in the secretary of 
bankrupts’ account, the Lord Chancellor may 
order an abatement of fees. 

76. Part of the money in the hank belonging 
to bankrupts’ estates may be carried to “ The 
Bankruptcy Fund Account.” 

77. Securities purchased may be changed. 

78. In certain cases the Lord Chancellor 
may order the securities purchased under this 
act to be sold. 

79. If money not sufficient for the purposes 
of this act, the same to bo made good by par- 
liament. 

80. Cash in the bank belonging to bank- 
rupts’ estates to be one common and general 
cash. 

81. Lord Chancellor empowered to direct ! 
monies standing to the credit of the several ac- 
counts to be transposed in aid. 

82. Salaries to commissioners and certain, 
other officers of the Court of Bankruptcy, to ' tody. 


be paid out of the fund in titled The Secre* 
tary of Bankrupts' Account.*’ 

83. Power to Lord Chancellor to order re- 
tiring annuity to commissioners of the Court of 
Bankruptcy and their successors. 

84. Power to Lord Chancellor to order re- 
tiring pension to Master Accountant in Bank- 
ruptcy, or registrars. 

85. Salaries to be paid on such days as tlie 
Lord Chancellor shall direct. 

86. Travelling expenses, &c., of oommission- 
ers to he paid out of “ The Secretary of Bank- 
rupts’ Account,” and the amount thereof to 
be in the discretion of the Lord Chancellor. 

87. Provision for salary of accountant in 
bankruptcy; for clerks to accountant or ma?- 
ter ; and also for expenses, country courts 
offices, law books, rent, &c. 

88. Salary of accountant to he in lieu of fees 
fillers’ charges. 

89. Provision for compensation to tlie pa- 
leatee of bankrupts, and others. 


112. The district courts provided for the 
})urposes of this act to vest in the respective 
commissioners. 

113. Charge for the use of district court. 
Subject to reduction. 

114. Present rules, orders, and practice 
made ap])licable to this act and to fiats. 

115. Restriction as to commissioners and 
officeriS practising as barristers, or being at- 
torneys. 

11(5. Commissioners and officers under this 
act ineligible to sit in parliament. 

13 7. Master accountant in bankruptcy, re- 
gistrars, official assignees, &c, to be exempt 
from serving on juries, or in any paroch^ 
office. 

118. Penalty on any officer taking fees. 

119. Offences against this act. 

120. Seal of the court. 

^21. Lord Chancellor to make rules for re- 
gulating the proceedings of the court. 

122. Rules to be made for regulating 


90. Compensation to commissioners as the forms of proceedings and practice to be ob- 
Lords of the Treasury deem entitled tliereto. served in the courts authorized to act uxider 
Compensation to commissioners, clerk of en- fiats in bankruptcy. 


rolments, clerks, ushers, and other officers^ 
whose offices are abolished. 

91. Retiring allowance to Charles EUey. 

92. Returns to parliattient by Acootmtant in 
Bankr^)tcy. 

.. R3. Ihstums by master. 

94. Returns by official assigiMee* 

95. ^ital of 1 & 2 Geo. 4, c. liS, Con- 
'ttoaet with the eorporarioa of London* Btiild . 

far the iransactaon of huaiaess iu InuBk-j 


123. Costs may be awarded. 

124. Fiats.sdeeds, and other instruments 
lating to bankruptcy not liable to stamp duty. 

125. Between whom affidavits are to be 

sworn. , 

126. Affidavits may be sworn m prison, be- 
fore visiting justice or keeper of prison. 

127* Couiis may take fwidmee nwd vaoe or 
upon affidavit. 

128 . fiiankiei|^ may be 
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jmknig and signing declaratkxn. Nat to afiact 
fight of court to commit for unsatisfactory 
answers^ &c. 

129. Warrants to be under hand and seal, 
and every summons to be in writing under the 
hand of a cominissioner of the court. 

130. Service of summons where person 
keeps out of way. 

131. Punishment of false evidence, or swear- 
ing, afErming, or declaring anything false. 

132. Apjdication of forfeitures. 

133. Orders in bankruptcy to have effect of 
judgments. 

134. Writs have been framed. New writs 
may be framed. 

135. Persons disobeying any order of the 
court to be coimnitted to prison, until thej^ 
conform, or the court or Vice-Chancellor shall 
otherwise order. 

136. What persons, traders, liable to l)ank- 
ruptcy. What ])errions not liable. 

13/. Traders having privilege of parliament 
may be proceeded against as othei' traders. 

13S. Departing the realm: absenting; be- 
ginning to kee]) house ; 30 elding to prison ; 
fraudulent outlawry ; arrest ; attachment, ex- 
ecution, conveyance, surrender, or gift : acts of 
bankruj)lc3". I 

139. Conveyance of alia trader’s propert}’^ , 
not an act of bankru])tc3'^ unless a fiat issue | 
within six months. Proviso as to the execu- | 
tion, and notice in the Gazelle and newspapers, j 

140. Li'lng in ])rison ; escaping out of - 

prison ; acts of bankru]itc}'. I 

141. Trader filing a declaration of insolvency j 
in the office of the secretary of hankrirpts, an 
act of baTikruptc\\ 

142. 'iVader compounding with petitioning | 
creditor an act of bankruptcy. Fiat ma}" either i 
he annulled or continued. Penalt}' on creditor | 
so compounding. 

143. Trade]* having privilege of parliament, j 
not pa3dng or com])ounding to the satisfaction 
of the creditor, and also entering an appearance 
to the action williin one month, an act of bank- 
ru]>tc3\ 

144. Trader having privilege of jmrliament, 
disobeying order of any coun of eejuit}^ or in 
bankruptcy or lanac}', for i5a}nnerit of mone}' 
after service and i)eremptory day fixed, an act 
of bankruj^tcy. 

145. Filing petition in Insolvent Debtors’ 
Court an act of bankruptcy, if acted upon with- 
in a certain time ; in which case vesting order 
in insolvent court avoided. 

146. Form of account, and notice requiring 
payment ^substituted for the form in 5 & 6 Viet, 
c. 122, schedule (A. No. 2.) 

147. Creditor of a trader making affidavit of 
liis debt and of his ha^^g required pa^nnent, 

may summon the trader. Form of affi- 
ilavit substituted for >tha form in schedule in 
5 & € Viet. c. 122, * 

148. iSanner of proceeding on summons of 
Irad^ A ereditar. 

149. T%n oemrt asay Teqpnve to be satisfied 
by other means than the trader’s deposition, of 
iitt Imiiig a 9ood deCanoe to the demand. 


150. On non-appearance of trader^^r his not 
satisfying the court that he has a good defence, 
the court may require him to give mn account 
of his stock in trade, and a bond for duly caj^- 
rying on his trade, and accounting for it at the 
end of 14 da3'8. 

151. On non-appearance of the trader, or 
his not accounting or giving such bond, a war- 
rant may be issued. 

152. The j)erson to whom such warrant is 
addressed, empowered to enter the trader’e 
place of business, &c., and take charge of his 
goods. 

153. Period during which such warrant may 
be acted on. 

154. Power to the court to extend or limit 
such period. 

155. Trader not attending summons, or re- 
fusing to admit the demand and not making 
deposition of belief of a good defence thereto, 
and not pa3nng or coin})ounding within a cer- 
tain time, or giving bond for payment, to be 
deemed an act of bankruptC3\ 

156. Trader signing an admission of demand 
in form prescril)ed, and not paying, securing, or 
compounding within a certain time, an act -of 
bankruptc}^. 

157. ^iVader admitting ]vdrt onl)’* of a demand, 
and not making dcj)ositiori of a good defence 
to the residue, and not j)aying, securing, or 
compounding for sum admitted ; and, as to re- 
sidue, not ]>riyiiig or compounding or entering 
into bond to j^ay, any sum recovered, with costs, 
an act of bankruptcy. 

15S. \\’Iuit shall be deemed a refusal of ad- 
mission of debt. Court may enlarge the time 
for admission of demand. 

159. Admission of debt signed elsewhere 
than in court, if attested by attorney of trader, 
ma}’^ be filed, and ha\'e the same force as an ad- 
mission signed ly a trader on his appearance 
in court under the summons. 

160. I'rader summoned on affidavit of debt 
to have such costs as the court shall think fit. 

161. Wherever a creditor (plaiutiffi) shall 
not recover the amount sworn to in bis affidavit 
filed against a trader, if such affidavit be made 
without probable cause, the trader (defendant) 
shalJ be entitled to costs. 

162. 'IVader not pa3dng, securing, or com- 
pounding for a judgment debt, upon which the 
plaiiitiffi might sue out execution within 14 days 
after notice requiring payment, an act of bank- 
ruptc}^ 

163. Trader disobeying order of any coiul; of 
equit)^ or order in bankruptcy or lunacy, for 
payment of money, aftei* sendee of order for 
pa)mient on a pei'emptory day fixed, an act of 
bankruptcy. 

164. No person liable upon an act camimtfeed 
more ^an 12 months. 

165. Petitioning creditor shall make oath pf 

his debt. 1,. \ 

166. Amount of petitioning creditors oebt. 
May he upon debt payable at a future time, «d- 
though security given. 

Ii67. Pioceeding in caee pobitioning credi- 
tor’s debt be ixisufficieiit to cupport iunt 



24 


The Lord Chancellor's New Bankruptcy Bill. 

168. Petitioning creditor to prosecute fiat at elusive evidence of the bankruptcy as against 
his own costs, until choice of assignees. the bankrupt, and against persons whom the 

169- Costs irbthe country to be taxed by the bankrupt might have sued had he not been ad- 
registrar. judged bankrupt, saving present rights for 

170. Power to the Lord Chancellor to issue which any proceedings are pending, 

a fiat, 191. Provision for debtor to the bankrupts 

171. Fiat to issue against a trader having estate paying the debt into court, when sued 

filed a declaration of insolvency, upon the pe- by the assignees within the time for bankrupt 
tition of the trader himself. to dispute. 

172. In cases of a second or other fiat being j 192. Court empowered to summon persons 

issued, Lord Chancellor may direct that such j suspected of having bankrupt's property in 
fiats be proceeded in separately or in con- j their hands, &c. ; and compel them to produce 
junction. | books, &c. 

173. Auxiliary fiats for proof of debts or ex- : 193. Power to examine persons summoned 

amination of witnesses. FiXaminations to be j or present at any meeting or sitting. Persons 
annexed to the original fiat. i refusing to be sworn, or to answer, or not fully 

174. Fiats to be filed. I answering, or refusing to sign examination, or 

175. Fiats not directed to London to be di- 1 to produce books, &c., may be committed, 
rected to one of the courts in the country. i J94- Persons known or suspected to have 

17fi. Secretary of bankrupts to ballot for bankrupt’s property to have costs. Witnesses 
commissioner. to have expenses tendered. 

177. Fiats to be transmitted direct to thcj 195- Court may summon liankrupt. Power 
court to act in the })rosecution thereof, and I to examine the bankrupt. Bankrupt refusing 
forthwith opened, unless postponed by the i to make declaration, or answer, or not fully 
court. In case fiat is not opened by petitioning ; answering, or to sign his examination, may he 
creditor in the time allowed. No fiat to be j committed. 

issued to petitioning creditor. 19fi. Court may summon and examine the 

178. Fiats in the country and proceedings j bankrupt's wife. 

thereon to be transmitted to court of bank- j 197. Penalty on gaoler for escape, 
ruptcy, to be there filed. I 198. Questions to be particularly specified 

179. Commissions depending in London to I on warrant. If habeas corpus be brought, the 

be removed into the court of bankruptcy. i judge may recommit tlie prisoner. Court or 

180. Power to annul fiat. IJudge may look at the whole of the examina- 

181. Power to the Lord Chancellor to order { tion. 

satisfaction. 199. In actions of false imprisonment the 

182. (Concerted l)arikru])tcies. court may look at the whole of the examination 

183. Fiat not invalid by reason of prior act | of the party committed. 

of bankruptcy. | 200. Messenger may break open the bank- 

184. Fiats not to abate by demise of the I rupt's doors, &c. and seize ui)on his body or 
Crown. Renewed fiat. Heath of bankru])t. ! property. 

185. Joint fiats may be issued against partners j 201. Execution of warrant in Ireland, 

in a firm ; may be annulled as to one or more, i 202. ICxecution of warrant in Scotland, 
without affecting the rest. I 203. Search warrants may l)e granted. 

186. Persons against whom a fiat has issued, ! 204. Actions against persons acting in obe- 

on proof of probable cause for believing that ; dience to warrant. 

he is about to quit England, or to remove or j 205. Proof in such actions that defendant is 
conceal his goods, with intent to defraud ere- i petitioning creditor renders him liable, 
ditors, may be arrested, and his goods seized. I 206. Debts, how to be proved. By corpo- 
187 • Any person so arrested may apply for | rations, &c. Creditor may be examined upon 
his discharge forthwith. Court may discharge | oath. 

the person or not. Order of court may be ap- 207. Bond fide creditors to prove notwith- 
pealed from. standing any secret act of bankruptcy. 

}88. Court before adjudication may sum* 208. Court may order three months* wages 
mon persons to give evidence of trading and or salary to clerks or servants, 
act of bankruptcy. Adjudication. 209 • Court may order wages not exceeding 

189. Person adjudged bankrupt to have no- 40^. to labourer or workman, 

tice thereof before adjudication advertised, and 210. Apprentices discharged from their in- 
fo be allowed five days to show cause against dentures. Court may order any sum to be paid 
adjudication; if petitioning creditor’s debt, in respect of apprentice fees* 
trading, or act of bankruptcy appear insufficient, 211. Mutual debt6 and credits may be set 
adjudication to be annulled; but if no cause off, notwithstanding a secret act of bankruptcy, 
shown for annulling adjudication, notice to be 212. Debts not payable at the time of the 
advertilsed, and sittings appointed for sur- bankruptcy may be ‘proved, deducting rebate 
renden With consent of bankrupt, adjudica- of interest. 

tion may be advertised sooner. Bankrupt to 213. Sureties and persons liable for the debts 
be free from arrest. of bankrupts may prove, after having paid such 

190. If a bankrupt shall not proceed to die- debts. 

pute the fiat, with effect, the Gazette to be con- 214. Obligee in bottomry or respondentia 
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bonds, and assured in policy of insurance, ad- 
mitted to claim, and after loss to prove. Per- 
sons effecting insurance admitted to prove loss. 

215. Annuity creditor admitted to jjrove. 

216. Sureties for payment of annuities 
granted by bankrupt^ in what manner to come 
in under the fiat. 

217. Debts contingent at the time of the 
bankruptcy to be proveable after the happening 
of contingency. 

218. Interest on promissory notes and bills 
of exchange proveable. 

219. Plaintiff obtaining judgment, &c., en- 
titled to prove for costs, &c. 

220. Proving a debt under a fiat to be an 
election not to proceed against the bankrupt by 
action. Creditor having elected to come in 
under the fiat, if it be afterwards annulled, re- 
stored to his former rights. 

221. Court may expunge proof of debts. 
Persons requiring investigation to sign under- 
taking for costs. Application by petition 
reserved. 

222. Choice of assignees at first meeting. 
How chosen. Court may reject any person 
chosen as unfit. 

223. Joint creditor entitled to prove under 
separate fiat for the purpose of voting in the 
choice of assignees ; not to receive dividend un- 
less petitioning creditor against one of the firm. 

224. Evidence of appointment of assignees. 

226. Personal estate to vest in assignees. 

226. Real estate to vest in assignees. 

227 . Where a conveyance of the profierty of 
a bankrupt would require to be registered, the 
certificate of appointment of the assignees shall 
be registered. 

228. Removal of assignees. 

229 . Suits not to abated by death or removal 
of assignees. 

230. Assignees may appoint the bankrupt to 
superintend the management of the estate. 

231. Assignees directed to keep a book of 
account of bankrupt’s estate. Court may 
summon assignees, &c. 

232. Court may direct money to be vested in 
exchequer bills. 

233. Assignee disobeying direction to pay 
or invest money, and retaining it, or permitting 
CO- assignee to retain or em])loy it, to be 
charged with 20 per cent. 

234. If assignee become bankrupt, having 
bankrupt’s estate wilfully retained, his certifi- 
cate shall not discharge his future effects iii 
respect of it. 

235. Assignees, with consent of creditors, 
may compound or submit disputes to arbitra- 
tion, or commence suits in equity. Or, court 
to have power to make order. 

236. Reference to arbitrq^ion made a rule of 

court. • 

237* In cases of a member of a firm being 
bankrupt, the court, upo0 application, may 
authorize actions or suits in name of the as- 
signee of the bankrupt and the remaining 
partner. Partner to have notice of such appli- 
cation, and may show cause against it. Court 
may direct partner to have part of proceeds. | 


238. In actions by or against any person 
acting under the fiat, no proof required«at the 
trial of petitioning creditor's debt, trading, or 
act of bankruptcy, unless notice Jie given that 
those matters are to be disputed. 

I 239. The same in suits m equity. 

240. If the fiat afterwards annulled, persons 
from whom the assignees have recovered, or 
bond fide paying the assignees, &c., discharged, 
from claims by the bankrupt. 

241. Creditors having securities for their 
I debts, not to receive more than other creditors. 
J udgment or execution on a cognovit signed 
after declaration filed, not within this act. 

242. Audits whenever the court think fit 
after the bankrupt’s last examination. 

243. Method of making dividends. No 
dividend without previous audit. 

244. Final dividend within eighteen months ; 
except where suit depending, or estate standing 
out, &c. 

245. Debtor and creditor account to be fur- 
nished by official assignee to creditors’ assignee 
before final dividend. 

246. No action to be brought for dividends,, 
but the remedy to be by application to a court 
of bankruptcy. 

247. Unclaimed dividends to be paid into 
the bank to the credit of the accountant in 
bankruptcy. 

248. How unclaimed dividends, &c., in the 
hands of assignee to be disposed of. 

249 . Certificates to be given to assignees, on 
production of which Bank of England shall re- 
ceive the sums therein mentioned, and give 
receipts for the same. 

250. Bankrupt to deliver up his books of ac- 
count to the official assignee upon oath; to 
attend assignees ; to be at liberty to inspect 
accounts ; after allowance of certificate, to 
attend assignees in settling accounts. Allow- 
ance for attendance. Commitment for non- 
attendance. 

251. To be free from arrest during examina- 
tion, if not in custody. If arrested, to be dis- 
charged on producing summons. Penalty on 
officer detaining bankrupt. 

252. Court may adjourn last examination of 
bankrupt sine die, 

253. Bankrupt in custody to be brought be- 
fore the court at the creditors’ expense. As- 
signees may appoint person to attend bankrupt 
in prison. 

254. Bankrupt not surrendering, and sub- 
mitting to be examined ; or not making dis- 
covery of his estate and effects ; or not deliver- 
ing up his estate, books, &c. ; or concealing, 
&c., to the value of 1 0/., guilty of felony, and^ 
liable to transportation or imprisonment, with 
or without hard labour. 

255. Court may enlarge the time for bank- 
rupt surrendering himself. 

256. As to bankrupts apprehended by 

warrant. ,, . ^ \ 

257 . Court required to withdraw such^pro- 
tection in certain cases. 

258. Bankrupt destroying or fal 8 if 3 dng any 
of his books, &c., or making ftdse entries, 

c 6 
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guilty of a misdemeanor, and liable to imprison- 277 • Nine-tenths in number and value of 
ment, \f'ith or without hard labour. ^ creditors may accept a composition which shall 

259. Bankrupt, within three months of his bind the rest. 

bankruptcy, h&ving obtained goods on credit 278. Mode of voting in deciding upon such 
under false pretence, or removing, concealing, composition. 

&c., good 43 80 obtained, guilty of a misde- 270. Repeal of 6 Geo. 4, c. 16, s. 65, so far 
meanor. as relates to estates tail, not to extend to lands 

260. Fraudulent grants, &c., by bankrupt, of a bankrupt under a commission or fiat issued 

after action commenced, a misdemeanor. on or before the 31st of Dec. 1833. 

261. Prosecution against bankrupt for any 280. The court in the case of an actual te- 

offence under this act maybe ordered by the nant in tail becoming bankmpt after the 31st 
court acting in prosecution of the fiat. Dec. 1833, by deed, to dispose of the lands of 

262. Costs of prosecutions of bankrupts may a bankrupt to a purchaser. 

he paid out of “Interest arising from bank- 281. Court, in case of a tenant in tail entitled 
ruptcy fund account.” to a base fee becoming bankrupt, and of there 

263. Penalty on persons concealing bank- being no protector, by deed to dispose of the 
mpPs effects, 100/., &c. Allowance to per- j lands of tlie bankrupt to a purchaser. 

sons making discovery thereof. 282. As to the consent of the })rotector in 

264. Bankrupt may be discharged by certifi- ; case^ of bankruptcy. 

cate of conformity in manner hereinafter pre- ! 283. As to the enrolment in Chancery of the 

scribed. Discharge of bankrupt not to release or ' deed of disposition of freehold lands, and the 
discharge a partner or ])erson jointly bound. entry on the court rolls of the deed of disposi- 

265. Bankrupt not entitled to certificate if . tion of coi)yhold lands ; and of the deed of 
he has lost by gaming 20/. in one day, or 200/. ' consent. 

within twelve months, or 200/. by stock- 1 2S4. Subsequent enlargement of base fees 

jobbing; or concealed or destroyed books, &c. ; created by tlie disposition of the court, 
or made fraudulent entries ; or concealed any: 285. Enlargement of base fees subsequent to 
property, or permitted fictitious debts to be the sale or conveyance of the same under the 
proved. . Bankrupt Acts. 

266. Mode of obtaining certificate of con- 286. A voidable estate created in favour of a 

formity. N, B — Covjtnuation hy the Court of purchaser by an actual tenant in tail becoming 
Review ifs vo longer requh'cd. (.\^rtificate not liankrupt, or by a tenant in tail entitleil to a 
to be a discharge unless the court certify a full base fee becoming bankrupt, confirmed by tlic 
conformity. disposition of the court, if no protector, or 

267. Contracts or securities to induce credi- ; being such witli his consent, or on their ceasing 

tors to forbear opposition to be void. to he a protector ; but not against a purchaser, 

2(58. Penalty for obtaining money, goods, without notice. 

6cc., as an inducement to forbear opposition, or: 287- Acts of a bankrupt tenant in tail void 
consenting to allowance of certificate. against any disposition under this act by the 

269. f Certificate may be recalled. • c(»urt. 

270. Bankrupt having obtained his certifi-; 2 88. Subject to the powers given to the court, 
cate, free from arrest, ( 'ertificate to be evidence ; and to the estate in the assignees, a bankrupt 
of the bankruptcy and proceedings. Bankrupt ; tenant in tail shall retain his power of disj)Osi- 
in execution may be ordered to be discharged, tion. 

271. Where bankrupt has been bankrupt be- j 289. The disposition hy the court of the 
fore, or compounded or taken the benefit of ' lands of a bankrupt in tail shall, if the bankrupt 
the Insolvent Act, unless 15s, in the pound is ; be dead, have in the cases herein mentioned the 
paid, his future effects shall vest in the assig- '■ same operation as if he were alive. 

nees, notwithstanding certificate. | 290. Every disposition by the court of copy- 

272. Bankrupt not liable upon any promise hold lands where the estate shall not be emiit- 

to pay debt discharged hy certificate, unless able to have the same operation as a surrender ; 
such promise be in writing. and the person to whom such land shall have 

273. Allowance to bankrupt for maintenance, been disposed of may claim to be admitted on 

274. Allowance to bankrupt, 5 per cent., and paying the fines, &c. 

not exceeding 4G0/., as soon as lO.v. paid in the 291. Assignees to recover rents of the lands 
pound ; 7i per cent., and not exceeding 500/., of a bankrupt, of which the court has power to 
if I2s, 6d. ; 10 per cent., and not exceeding make disposition, and to enforce covenants, as 
if I5s. Allowance not payable till twelve if entitled to the rei^ersion. This clause to 
months after date of fiat, and then onW if re- apply to all copyhold lands; but as to other 
quisite amount of dindends paid. It at ex- lands, only Jo such as the court may dispose 
piration of twelve ironths the (Ilvidends paid be of after the bankrupt's death. 11 Geo. 2, e. 
under 105., bankrupt may be allowed not ex- 19* 

ceeding 3 per cent., and 300/. 292. All the prowsions of the act in regard 

275s. One partner may receive allowance, to bankrupts shall apply to their lands in Ire- 
tifough oth^s not entitleo. land. 

276. Assignees, in case of surplcxs', sKall- ac- 293. Deeds relating to the lands of haak- 
cotmt, and pay it to the bankrupt. lu case of rupts in Ireland to be enrolled in the Court of 
a surjdus, all debts to carry tnterest. i Chancery there. 
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294. Court may make sale of copyhold 
lands for the benefit of creditors. 

295. Vendees of copyhold lands shall 
pound with the lord for their fines. 

29d. Conditional estates granted by the 
bankrupt may be redeemed. 

297. Court may proceed when the bankrupt 
by fraud makes himself accountant to the 
crown. 

298. Goods in the possession, order, or dis- 
position of the bankrupt may be sold. Proviso 
for assignments of vessels under 3 & 4 W. 4. 
c. 55. 

299. Bankrupt conveying his lands or goods 
toothers, or delivering securities or transferring 
debts into other names, void. 

300. Distress not to be available for more 
than one half year’s rent due ; the landlord to 
prove for the residue. 

301. Bankrupts entitled to leases, or agree- 
ments for leases, when not liable for rent of 
covenants. If assignees decline to determine 
'vhether they will accept the lease, the lessor 

petition. 

02. Vendor of any estate in lands may com- 1 

assignees to elect whether they will abide 

or decline the agreement. * ' 

303. Assignees may execute powers pre- 
viously vested in bankrupts. 

304. Court may order bankrupt to join in 
conveyances. 

305. Where trustee becomes bankrupt, the 
court may order conveyance or assignment to 
other trustees. 

306. Where bankrupt beneficially entitled to 
stock. 

307. Titles to property sold under fiat not to 
impeached unless proceedings taken to annul 
within the periods hereinbefore limited. 

308. All contracts, &c. bond fide made by 
and with any bankrupt previous to the date and 
issuing of the fiat to be valid, &c. if no notice 
of prior bankruptcy. 

309. Bodies politic, &c, deemed to have no- 
tice, if persons acting on their behalf had no- 
tice. 

310. Purchases from bankrupts not to be 
impeached unless fiat is sued out within 12 
XQontlis. 

311. In case of traders deceased without 
legal personal representative, fiat may issue. 

312. Petitioning creditor. Fiat. 

313. Warrant to issue. 

314. The messenger empowered to take 
charge of the goods of such trader. 

315. If a legal personal representative of 
stteh deceased trader nut constituted within 
tw® months, &c., aa official assignee may be 
iqipointed, who m^take out administration, 
and proceed as und^ a fiat issued in traders 
hfs . 

316. Costs of fiat against deceased trader* 

317. LimitaCioa of actions. General issue. 
Skaible cotrta. 

318. Gonmrencement of this act. 

• 319* Act maybe altered this session. 


COMMITTEE OF INQUIRY INTO 
THE TAXES ON ADMINISTER. 
ING JUSTICE. 


We have for many years advocated the 
right of the suitors of our courts of jus- 
tice to be relieved from the excessive 
burdens by which they have been op- 
pressed, from the levying of fee-s at every 
stage of a cause, for the purpose of pay- 
ing not only the judges and masters and 
other useful officers, but a host of clerks 
whose sole vocation is the collecting these 
imposts. 

At length, it seems, there is a reason- 
able prospect of an abatement of the evil, 
and we hope of its ultimate removal. On 
Tuesday last, the 4th instant, the motion 
for a select committee to inquire into the 
subject was brought on. 

Mr. Watson moved for a “ Select Com- 
mittee to inquire into and report to the house 
on the taxation of suitors in the courts of law 
and equity by the collection of fees and the 
amount thereof, and the mode of collection ; 
and the appropriation of fees in the courts of 
law and eejuity, and in all inferior courts, and 
in the courts of special and general sessions 
in England and Wales ; and as to the salaries 
and compensations and fees received by officers 
and retired officers of those courts ; and whe- 
ther any and what means could be adoj)ted 
with a view of superintending and regulating 
the collection and appropriation thereof.” He 
said that as there was no objection to the mo- 
tion, he sliould not go into the subject of it 
at any great length. The question was one of 
deep importance and of the greatest magni- 
tude. Under the existing system, an advan- 
tage was absolutely given to the dishonest. 
The expense of litigation in courts of justice 
. shut the door to a gveat number of litigants. 

I Many of the fees were of no legal origin, but 
had sprung up by accident, and by the course 
of time, llie courts of law, indeed, might, in 
regard of fees, be said to be like a bush, 
which, when the sheep sought it as a refuge 
from the weather, deprived them of all tlieir 
fleece. But what was very remarkable was, 
that of four hundred or five hundred persons 
collecting fees in these courts, scarcely aiw 
one knew why or for whom they cc)llected, 
and upon scarcely one of them was there any 
check as respected the collection. In soine^ 
cases the parties collected for 
others for the Consolidated luiiid. Wbetiier 
the fees paid to each were honestly received 
and honestly accounted for nobody could de- 

the Court of Chancery, immedisftely a 
party commenced a suit be was called japon 
to pay a lieavy fee, and this continued at every 
stage of proceedings until the kst step, when, 
str^ge to say, there was a tas upon the suitor, 
not ^pendent upon the amount litigated, but 
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equity, m 1845, fees to the extent of 96,297/. 
were paid^o the Suitors’ Fund, and 155,510/. 
to the Suitors^ Fee Fund, making a total of 
250,807/. Here was an enormous amount to 
be collected, without there being the least 
possible check upon fraud. 

As to the courts of law, the system was 
even still more objectionable. To such an 
extent had taxation gone, that in the year 
1843, in the three Courts of Queen’s Bench, 
Common Pleas, and Exchequer, there had 
been collected and transferred to the public 
service, after payment of all salaries, charges, 
and expenses, no less a balance than 100,981/. 
When an attempt was made to put a stamp 
duty upon law proceedings, Mr. Canning said 
in that house, that nothing in all the system 
of taxation could be more objectionable than 
an attempt to tax the suitors of justice. In 
his (Mr. Watson’s) view, the objectionable 
character of the proceeding was increased by 
the consideration that the suitors get nothing 
for their money. 

There were at the present time as great 
delays in the courts of justice as there ever 
were. We have no more judges now than in 
the reigns of Elizabeth, or even Edward III. ; 
and when the public were receiving from the 
suitors this enormous annual amount of fees, 
the suitors surely had a right to claim that 
steps should be taken to secure e>^ery facility 
for the termination of their causes. The at- 
tempts which had been made in this direction 
of recent years, were, according to his view, 
all in the wrong direction. Instead of increas- 
ing the labours of the judges we possessed, we 
should lighten their burden, by appointing 
others to assist them. But he should remark, 
before he concluded, that the courts of law 
and eouity were not the only courts in which 
large lees were collected. 

From the Fee Fund of the Court of Bank- 
ruptcy salaries were paid to the amount of 
49,000/., and compensations to the amount of 
46,000/., per annum. Ih lunacy and other 
proceedings the fees were also enormous ; and 
they were taken without any check or control. 
Ana here he could not but observe that a 
serious question presented itself, — how far it 
was right or proper, in courts of justice, to 
levy fees at all ? He would, however, pass by 
that point, in order to direct their attention 
to the other matters which he wished the com- 
mittee to consider. One was, as to the amount 
of the officers’ salaries ; and and another was, 
as to the compensations, now paid out of the 
fee fund. There could be no doubt that we 
ought to have a sufficient supply of fairly-paid 
officers in our courts ; it was also right that 
on the loss of office proper compensation 
should be given ; but it was a great question 
if om^law officers at present were not greatly 
overpaid, and whether the compensations they 
received were not enormous and most dispro- 
poitionate to the fees of the offices they had 
held. ^ Why, there were absolutely some per- 
sons, inferior officers, who were now receiving. 


a sum than 7>500/. per annum ! But he 
would not trespass upon the house further 
than to say, in conclusion, that he really 
thought much public benefit might be made 
to result from such an inquiry as the present. 
Another part of the investigation which he 
asked for related to the subject of compensa* 
tions ; but as he understood there was an 
objection to that portion, he should not press 
it now, reserving to himself the right at any 
future period of making a proposal on the 
subject. 

Mr. Romilly seconded the motion, believ- 
ing that the most effectual way of reforming 
j the administration of the law was to render it 
as cheap and easy as possible to the suitor. 
They did an injury ana a wrong where they 
made the suitor pay heavily for the administra- 
Jtion of justice, and for putting in force the 
; machinery of the law. Some people thought 
I that suitors should he made to pay because 
I they were the parties concerned in the causes 
! litigated ; but this was a fallacy ; for to pre- 
serve the rights of property, and the due ad- 
ministration of the law, was a matter in which 
the public at large were interested; and to 
throw on suitors the administration of the laws 
from which they sought assistance, would be 
akin to throwing the cost of a police upon those 
[Whose houses and property were plundered. 

, The public obtained the benefit by the admi- 
; nistration of law.s, and the public, consequently, 

: ought to bear the cost. A question arose 
which of two innocent persons ought to bear a 
loss— what construction ought to be put upon 
the wording of an act of parliament — how far 
, a dictum of some celebrated lawyer a])plied 
' under some slightly altered slate of facts — how 
. far words which the suitor had never seen or 
, heard of applied to the special circumstances 
of his particular position ? AVhy, it was for 
; the public advantage that these matters should 
= be properly decided — it was for their advan- 
. tage that a due interpretation of the laws should 
j be given — and if so, surely we had no right to 
! throw the costs of obtaining such interpreta- 
j tion and such decision, not upon the public to 
be benefited, but upon two unfortunate parties, 
both of whom might, and frequently were, 
j innocent of any wrong. 

I Well, then, another point which he hoped 
I to see arise out of such a committee as that 
now moved for, was the desirability of appoint- 
ing a minister of justice. At present we threw 
the administration of our laws upon the Lord 
Chancellor and the Secretary of State. Why, 
imposing the consideration of such subjects 
upon such officers was only saying to them, 
forego the ^scharg» of other and equally im- 
portant duties. So stronglv did he feel upon 
this point, that had it not Wn for his dislike 
to bring abstract questions before parliament, 
he should have long since submittM the sub- 
ject of a minister of justice to the consideration 
of the house. It was necessary for the admi- 
nistration of justice that we should have re., 
gular returns, and those returns could only be 



29 


Ttup€9 on jiatmntsetrmff Justice* — Attomej^s to be Admitted* 


secured by the appointment of a minister. A 
minister was also required to watch the prac- 
tice of the laws^ and to determine what reforms 
were required to secure their practical and 
efficient working. 

Let them take the case of the new courts 
which they had lately constituted. Here there 
were some fifty or sixty judges, all appointed 
to administer a new law. How great would be 
the advantage of a public minister who could 
secure impartiality in that administration, and 
direct it i^ractically forthe benefit of the people. 
Another great advantage of such a minister 
would be, that they should get rid of " commis- 
sions” to examine into the state of the law, of 
which they had had so many of recent years, 
entailing great expense upon the country, and 
putting on paper crude theories which were 
seldom or never carried out in practice. These 
would be some of the advantages of a minister 
of justice. 

Another of the great services which this 
committee could render would be, as his 
honourable and learned friend had said, to put 
a check upon the present fee system. There 
could be no doubt that it was open to the 
greatest and most flagrant abuses. The fee 
receiver at present was only required, at the 
expiration of the year, to make oath that the 
sum he paid into the Exchequer was the sum 
pro])erly payable. That was really the only 
check upon him. Why, he (Mr. Romilly) did 
say that they had no right to subject a public 
officer to such a temptation. Not long ago a 
case occurred which showed the working of 
this system in a peculiar point of view. An 
officer who received fees in one of the courts 


died. His successor, at the expiration of the 
first year of his appointment, though th^e was 
no sensible or visible increase in the business 
of his office, pmd to the Exchequer gust one- 
half more on account of the year’s £^s than 
had been paid at any previous period. What 
he urged was, that they should appoint a 
searching committee, which should elicit facts 
of this description — which should apply its in- 
vestigations to all courts, high and low, and 
report upon the taxation to which the people, 
rich and poor, who sought our courts of law 
were subjected by fees. 

The Attorney-General said that he had no 
objection to grant the committee in the terms 
which his bon. and learned friend’s motion 
had now assumed, omitting all reference to the 
subject of compensations; and pledging the 
government, at the same time, to second the 
views of the hon. and learned gentleman re- 
specting costs, except such as the required in- 
vestigation might show it desirable to adopt. 

A select committee was then appointed. 

To inquire into and report to the house on 
the taxation of suitors in the courts of law and 
equity by the collection of fees, and the amount 
thereof, and the mode of collection; and the 
appropriation of fees in the courts of law and 
equity, and in all inferior courts, and in the 
courts of special and general sessions in Eng- 
land and Wales ; and as to the salaries and 
fees received by officers of those courts; and 
whether any and what means could be adopted, 
with a view of superintending and regulating 
the collection and appropriation thereof.” 


AITORNEYS TO, BE ADMITTED, 
Trinity Term, 1847. 


Clerks^ Names and Residences, 

Archer, Joseph, 43 a. Lamb’s Conduit Street ; 

and Andover , . . • , 

Allix, Wager Townley, 11, Princes’ Street, 
Cavendish Square; and Lincoln’s Inn 

Fields 

Alexander, Gordon, 6, Cork Street 
Attenborough, Winfield, 68, Oxford Street 
Ashl^, Wifiiam Edward, 31, College Street, 
Chelsea ; 2, Broinpton Terrace, Queen’s 
Buildings, Brompton ; and 8, Elizabeth 
Street, Brompton • . . . . 

Allaway, James, Reading . . . . 

Allan, Edward, 60, Upper Norton St., Fitzroy 
Square ; and Dfwers’ Hall 
Andrew, Robert, 37, Rathbone Pl^ce, Oxford 
Street ; and Doncaster • . • . 

Boyle, Charles, 43, Gillingham Street, Km- 
lico ; Edgbaston ; and iU)v 


(Quern’s ISenrl^. 

To whom Articled, Assigned, ^c. 


Harry Footner, Andover 


George Rooper, Lincoln’s Inn Fields 
Messrs. Frere and Co., Lincoln’s Inn 
George Burnham, Wellingborough 


John Would Lee, Newark-upon-Trent 
John Jackson Blandy, Reading 

John Lawford, Drapers’ Hall 

Edward Sheardown, Doncaster 


jwerBelgrave Place John Clarke Chaplin, Birmingham 
Baynes, Walter Francis, 25, Portland Place . W. Prideaux, Foster Lane 
Barras, Henry, Grenville Street ; and Fara- . , ..i m 

Acres, near Gatealiead .... Ralph Walters, NewcasUe-upon-Tyne 

Burridge, William ^ward, 2, Regent’s Place , 

mst, Regent Square; and Shaftesbury . Wdham Bumdge, Shaftesbury 
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Bourne^ Septimus^ 63^ Guildford St., Russell 

Square ; Castle Donnington ; and Little Messrs. Bourne, Alford 
S&int James Street .... Marcus Huish, Castle Donnington 
Bellingham, C^harles Eudo, 3, Cranmer Place, Henry Wbitmarsh, Battle 

Lgmheth*; and South Square, Gray’s Inn F. L. Barnwell, Lincoln’s Inn Fields 
Braikenridge, Frs. Jerdone, Bush Hill, Ed- 
monton ; and 16, Bartlett’s Buildings . William Braikenridge, Bartlett's Buildings 
Baker, Samuel Edward, 27, Southampton 
Row, Russell Square ; and Aldwick 

Court, Blagdon ..... John Baker, xMdwick Court 
Berr}% John Johnson, Stoke-upon Trent . John William Ward, Newcastle-under-Lyne 
Burgon, William, Marlborough; and 14, 

Goulden Terrace, Islington . . . William Pashley Milner, Sheflield 

Brookfield, F. Morris Preston ; 7, Camming 

Street, Pentonville; and Goulden Terrace, Charles Brookfield, Sheffield 

Islington C. A. Brookfield, Bedford Row 

Bagshaw, lliomas Pi ttard, Manchester . . John Bagshaw, Manchester 

Blackmore, Hugh Haywood, 12, River Street, 

Myddleton Squat^ and 18,Gerrard St. . Nicholas Lanwarne, Hereford 
Brown, Robert Plarris^B, AVakefield . . John Lofthouse, Leeds 

Henry Brown, Wakefield 

Cotterill, James Hardman, 32, Throgmorton 

Street ....... William Henry Cotterill, Throgmorton Street 

Clough, Benjamin Morley, 71, Harrison St., 

Regent Square; and Bawtry . . . F. Hawksley Cartwright, Bawtry 

Cleave, William Cornish, 13, Steinhope Street, 

Regent’s Park ; Crediton . . . Messrs. Smith, Crediton 

Cutler, John Walford, 14, New Ormond St,, 

Calthorpe Street ; and Birmingham • Thomas Slaney, Birmingham 
Cox, Frederick John, 14, Sise Lane . . George Cox, Sise Lane 

Clarke, Edward, 40, Craven Street, Strand . Henry Daubney Harvey, Chard 
Coates, Wallington, 19. Featherstone Build- 
ings ; and Stanton Court . . . P. Eaton Coates, Stanton Court 

Chapman, William Emerson, 8 Arthur Street, 

Gray’s Inn Road ; and Holheach . . Thomas Sturlon, Holbeaeli 

Chilcott, Edward, 43, Gower Place, Euston 

Square ; and Truro .... John Gilbert Chilcott, Truro 

Campbell, .Tames, 79, Blackfriars’ Road, Jolm Edward Elwortliy, Devonport 
Southwark ; and Plymouth . . . Nicholas Were, Plymouth 

Clabon, Edward, 76, Mark Lane . . . J. M. Clabon, 35 a, Gt. Geo. St., Westminster 

Collins, Charles Atkins, 23, Southampton 
Row, Russell Square ; Bath ; Lloyd Sq. ; 

and Great Ormond Street . . . Robert Cook, Bath 

Colt, George Nathaniel, Cambridge ; Chelten- 
ham ; Liverpool ; Chester Place ; and Rayner Winterbotham, Cheltenham 
Southampton Row .... T, E. Parson, Lincoln’s Inn Fields 

Dickson, William, jun., 12, Soley Terrace, 

Pentonville ; and Alnwick . . . William Dickson, sen., Alnwick 

Duffett, Henry, 12, New Street, Kennington . James Lane, Chancery Lane 
Dalby, Jesse, Wakefield .... Joseph Wain wright, Wakefield 
Dalle wy, John, Bouverie St.; and Bridgenorth M. Haywood Williams, Bridgenortli 
Dodd, Edward, 63,. Charrington St., Somers' 

Town ; and Warwick .... Thomas Morris, Warwick 
Duncan, William H. Egelstone, Foxley House, 

Kennington Frederic Ouvry, Tokenhouse Yard 

Pickson, Winfield Pennington, Netting Hill ; 

and Chancery Lane . • ' . . J. J. J, Sudlow, jun.. Chancery Lane 

Eagleton, John William, Newark -upon-Trent; 

Arthur Street ; and Belton . .• . T. F. A. Burnaby, Newark-upoo-Trent 

Eagleton, Octavius Chapman Tryon, Mont* Matthew John Rippinghspif^d William Rose, 
pelier Row, Blackheath .... Great Bvescot Skreeti" ! 

Eastham, Richard^ 12^ Egremont Place, New 
Road ; 4, Englefield Road, Kingsland ; 

and Blackburn ...... James Neville, BkuSbum 

Edmonds, Edmund, Gtooke’s Home, Panntley Thensm Cadle, Newent^ Gloucester* 
•Edmonds, George, 15, Whittall Street, Bir- 
mingham . .. . * • Edward Wright, Bivnangkani 

[This List will be continued m ont next.] 

* This applicant has given notice both in the Queen’s Bench and Common Pleas. 
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ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTSL 


DEMURRER. 

See Pauper y 2. 


£ato of 

[Under this head, we have arranged the de- 
cisions on Costs between party and party. In 
our last number, p, 8, ante^ will be found many 
decisions relating to Costs between solicitor 
and client, and the taxation of such costs.] 

ADMINISTRATION SUIT. 

1 . Real and personal estate. — ^'I'he plaintiffs, 
stating themselves and some of the defendants, 
to be next of kin, filed a bill for the adminis- 
tration of a testator’s estate, 'flieir claim was 
displaced upon inquiries directed by the court, 
and other persons, not parties to the cause, 
established their right and became entitled to a j 
large residue. The case being one of great dif- \ 
ficulty and doubt, and an investigation being ! 
absolutely necessary for the administration of l 
the estate, the plaintiflFs and defendants were ; 
allowed their costs out of the fund. Costs of 
suit apportioned between real and personal 
estate. Johnston v. Todd, 8 Beav. 489. 

2, Under intricate circumstances arising 

from events not contemplated by the testator, 
the costvS of jin administration suit were ordered 
to be paid rateably out of the realty and per- 
sonalty according to their value. Christian v. 
Foster and Bunnett v. Foster, 33 L. O. 209. | 

AFFIDAVIT. I 

Motion. — It is not necessary that all the af- 
fidavits filed on a motion should be read, in 
order to entitle the successful ])arty to the costs 
of them. Frier v. Rimner, 14 Sim. 391. 


DISCOVERY. 

Order 125 of ^Orders of 1845. — It is not a 
sufficient reason for refusing to a successful 
defendant the costs of a bill of discovery, that 
he has asked for a discovery of many matters 
of which he has not been able to make use in 
his defence. Robinson v. Wall, 33 L. O. 303. 

DISMISSAL OF BILL. 

Replication. — Notice of motion. — ^Where de- 
fendants gave notice of motion to dismiss tbe 
bill, but such notice was given for a day not. 
being a seal-day, and previously to the seal- 
day, replication was filed ; Held, that the de- 
fendant was not entit^^ to the costs of the 
motion, the notice bdi% irregular. Steedman 
v.^ Poole, 33 L. O. 113. 

EVIDENCE. 

Witness. — Solicitor and client , — Voluntary 
settlement. — Voluntary settlement by a younger 
sister, of the whole of her present and future 
property principally in favour of her eldest 
sister, set aside, the eldest sister having ob- 
i tainecl great ascendancy and influence over the 
oungcr, the circumstances of the transaction 
eing open to suspicion, the settlement being 
very improvident, and the settlor not having 
had the benefit of independent profession^ 
advice. 

A solicitor acted for both parties in the 
matter of a voluntary settlement, which was 
set aside for undue influence. He was made a 
defendant to the suit for that purpose. The 
court, though exonerating him from culpability 
in the matter, made him bear his own costs, 
because he had not acted with proper prudence 
in the matter. 


APPEAL. 


Solicitors are justified in obtaining from a 


A defendant having been ordered to pay 
costs, he appealed. A motion, that upon pay- 
ment of the amount into court, proceedings to 
compel payment might be stayed, pending the 
appeal, on the ground that the plaintiff would 
be unable to repay tliein, was refused. Archer 
V. Hudson, 8 Beav. 321. 

BANKRUPTCY FEES. 

Where a bankrupt had obtained his certifi- 
cate, and the fees of the official assignee and of 
the messenger had been paid, hut no creditors’ 
assignee had been chosen, the solicitor to the 
fiat had a bill of costs, and applied that the 
same might be paid out of a sum of money 
standing to the credit of the bankrupt’s estate. 
Held, that the fees of lOZ. and 20Z. directed by 
the stat. 1 & 2 W. 4, c. 56, were payable before 
the solicitor’s pa^fl, and the petition 

was dismissed. JBstpttne Henbury, >% Cavendish, 
33 L. O. 40r. 

creditor’s 

Staying proceedings. — Bill in a creditor’s suit 
dismissed, on motiqia by defendant before de- 
cree, on payment of the debt, with interest at 
four per cent., and costs. Manton v. Roe, 14 

I 


I witness, prior to his examination, a statement 
of the facts, but it is improper to obtain a state- 
ment upon oath, unless required for the pur- 
poses of the cause. 

Plaintiffs entitled to the general costs of the 
suit, deprived of the costs subsequent to the 
I replication, on the ground that they had entered 
I into a mass of unnecessary evidence. Harvey 
I V. Mount, 8 Beav. 439- 

EXECUTOR. 

Legacy. — A party was unable to obtain pay- 
ment of his legacy and his portion of the 
j residue without suit. The case being clear, 
and the remaining portion of the residue having 
been paid by the executor, he was charged with 
costs. Curtis y. Robinson, 8 Beav. 242. ^ 

INJUNCTION. 

1. A. party will not be restrained from re« 
coverixig such portion of his law costs as may 
have been incurred in proceeding under • 
breach of a subsequently dissolved injunction 
of this court. Newman v. Bxng and Ji^ers, 
33 L. O. 90 . 

2; Where an injuaetioR hae been jmipeily 
bat Ae pnrpese for wbieh it was olv 
tained has been aanKced, the coart will ast 
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^ «,ive the plaintiff the coste of the applica- 
tion for .the injunction* but the costs of tne suit 
also. Larpent v. Richmond Railway Company, 
33 L. O. 9i. 

LEGATEE. 

Solicitor. — legatee has a clear right to 
have a satisfactory explanation of the state of 
the testator’s assets^ and an inspection of the 
accounts* but he is not entitled to a copy 
thereof at the expense of the estate. 

An estate was represented to a legatee by the 
personal representatives as barely sufficient to 
the debts* but the accounts were not shown, 
ill was filed* and afterwards an offer was 
made to produce the accounts* which was de- 
clined. Ultimately* a small surplus was as- 
certained to exist* and to be due from the re- 
presentatives* but which was totally insufficient 
to pay the legacies* which were of a very con- 
siderable amount. The ^court disapproved 6f 
the litigation* and gave the plaintiff no costs ; 
but directed the representatives to retain their 
balance in discharge of their costs. Duty of 
solicitors to check useless litigation. Ottley v. I 
Gilby^ 8 Beav. 602. | 

And see Executor. < 


But a judgment so signed was set aside 
without costs* upon an affidavit of merits. 
Ilderton v. Sill, 2 C. B. 249* 

FAUFER. 

1. The court will not compel a pauper to pay 
costs by reason of his giving a notice of trial 
which he afterwards duly countermanded. A 
notice of trial duly countermanded is the same 
as if none had been given. Doe dem. Pugh v. 
Price, 33 L. O. 355. 

2. The court will not allow* as a matter of 
right* that a plaintiff who sues in forma pauperis 
shall amend the declaration, after special de- 
murrer thereto, without payment of costs. 
Foster v. Bank of England, 6 Q. B. 878. 

PAYMENT INTO COURT. 

Where a defendant pays money into court in 
respect of part of the plaintiff’s claim* and the 
plaintiff accepts such payment in satisfaction* 
and there are other pleas to the residue of the 
claim upon which issues are joined and found 
for the defendant, the plaintiff is, nevertheless* 
entitled to all the costs relating to the payment 
court. Harrison v. Watt, 33 L. O. 45G. 



LESSEE . 

The lessee having recovered damages upon 
the covenant in the action directed by the 
court, to which the devisees were parties* was 
held entitled* as against the devisees, to the 
amount of such damages* — ^to his costs of the 
ejectment* — of the action brought against the 
executors, — of the action on the covenant to 
which the devisees were parties* and of the 
suit ; and also* to interest on the damages and 
costs, to be computed from the time the amount 
was ascertained and judmnent entered up in 
the action to which the devisees were parties. 
Morse v. Tucker, 5 Hare, 79- 

Case cited in the judgment: Hyde y. Price* 8 
Sim. 578. 

MORTGAGE. 

Power of sale. — Oppressively exercised . — 
Sale under a power of sale contained in a 
mortgage deed, the power being proved to 
have been oppressively exercised by the mort- 
gagee, set aside with costs as against the mort- 
gagee. Matthie v. Edwards, 2 Coll. 465. 

NOTICE OF MOTION, 

See Dismissal of Bill. 

NOTICE OF TAXATION. 

1. When waived. — No notice of taxation is 
necessary where the plaintiff appears for the 
defendant sec. stat., although the defendant’s 
attorney afterwards takes out and serves a 
summons for time to plead. Such summons is 
not tantamount to an appearance, within the 
rule of Hilary Term* 4 W. 4, s. if* Welch v. 
Vickery, 15 M. & W. 69- 

Casei*cited in tlie judgment : Pope v. Mann, 2 
M.*& W. 881. 

2. Setting aside judgnwnt.—Qawre, whether 
a judgment in debt by default* signed without 
notice of taxation, is irregular. . 


I REPLICATION. 

See Dismissal of Bill. 

I 

SECURITY FOR COSTS. 

1. If a plaintiff goes to reside out of the juris- 
diction, the court will order that he give se- 

j curity for costs, or that the bill be dismissed 
within a limited time, but will not make any 
order as to the costs of the suit. Giddings v. 
Giddings, 33 L. O. 501. 

2. Where a plaintiff is bankrupt or insolvent, 
and has assigned the debt for which the action 
is brought* and is suing for the benefit of the 

' assignee* the court will require security for 
costs. Perkins v. Adcock, 14 M. & W. 808. 

3. The fact of the plaintiffs having com- 
' ounded with their creditors* and one of them 

eing resident abroad* is no ground for calling 
upon them to give security for costs. Thomel 
V. Roelants, 2 C. B. 290. 

SET-OFF. 

An order that* in setting off costs due from a 
plaintiff to a defendant against costs due from 
that defendant to the plaintiff* costs due to the 
plaintiff from that defendant and another should 
be included is not a common order, but must 
be specially asked for. Duncombe v. Levy, 
33 L. O. 284, 

SETTING ABIDE EXECUTION. 

In trespass for taking plaintiff’s goods in 
execution under a warrant of attorney and judg- 
ment which were aftCrwards set aside as illegal, 
the plaintiff cannot claim as part of the damage 
his costs incurred in vacating the warrant of 
attorney and judgnfent. Holloway v. Tamer, 
6 Q. B. 928. 

See Notice of Taxation, 2. 

SHOWING CAUSE. 

A party who successfully shows cause iu the 
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first instance is entitled to costs in cases where RECENT DECISIONS IN THE SUPE- 
a rule nisi would, if granted, have operated to RIOR COURTS. • 

his prejudice, llennie v, Beresford, 3 D. & L. reported by barristers op ihb several 
464 ; Higgins v. Ede, 3 D. & L. 470. courts. 


SOLICITOR AND CLIENT. 

See Evidence j Legatee. 

SUIT FOR costs. 

Wliere the demand of the plaintiff is submit- 
ted to, and the only question between the par- 
ties is the costs of the suit, the cause ought not 
to be proceeded in, but an application ought to 
be made to the court to prevent the expense of 
further proceeding. Sivell v. Abraham^ 8 Beav. 
598. 

taxation of costs. 

See Notice of Taxation. 

tender. 


UotV 

Landor v. Parr. March 26th, 1847. 

REMOVAL OF NEXT FRIEND. — SECURITY FOR 
COSTS. 

In a suit in which one of the plaintiffs^ all of 
whom were out of the jurisdiction ^ appeared 
by her next friend^ an order to substitute a 
new next friend for the then existing one, 
alleged to be a person of insufficient suh^ 
stance, and a menial servant of the solicitor 
who conducted the suit, and was also a de~ 
fendant, or to give jpscurify for costs, was 
varied by allowing -inch next friend to con^ 
tinue security for costs being given by con-- 
sent. 


Where, nfter writ issued, the defendant ap- 
plies to a judge to stay proceedings on payment 
of a certain sum and costs, and the plaintiff re- 
fuses to accept the sum offered, alleging that 
more is due, but at the trial recovers no more, 
he is entitled to full costs, unless the amount 
offered has been paid into court. Clark v. 
Dann, 3 D. & L. 513. 

VENDOR AND PURCHASER. 

A defence to a bill for the specific perform- 
ance of a contract for the sale of a leasehold 
estate, (upon an allegation that the vendor had 
t'mployetl puffers at the sale,) having failed, 
and a reference being made to the Master to in- 
(juire as to the title, the defendant (the pur- 
chaser) objected to the title upon the ground 
that fulfilment of a covenant to insure had not 
been proved, nor any waiver shown, supposing 
a breach had been committed. A waiver being 
produced, and the Master having reported in 
favour of the title shown in February, 1846, the 
cause having been heard in November, 1845, 
Held, that all costs subsequent to the decree for 
reference ought to be paid by the defendant. 
Woodward v. Miller, 33 Jj. O. 452. 

WITNESS. 

If a plaintiff examines a defendant as a 
witness, he must pay the defendant’s costs of 
the suit, Duke of Jjeeds v. Lord Amhurst, 14 
Sim. 357. 

See Evidence. 

[The decisions, as well on the Law of Costs, 


! Quaere, whether a defendant can demand $e- 
! curity for costs in a case where all the 

I plaintiffs are beyond the jurisdiction of the 

court, but one of whom, not being an infant, 
1 appears by a next friend within the juris- 

j diction. 

j Mr. Stuart and Mr. Welford stated, that in 
this suit the bill had been filed by a married 
j woman by her next friend on behalf of herself 
; and her children against the trustees of her 
i marriage settlement, and the bill alleged certain 
I breaches of trust. The plaintiff had been in 
I reduced circumstances, and her next friend 
I was a cook in the service of Mr. Gedye, the so- 
licitor for the plaintiff, and also a defendant in 
the cause. Mr. Gedye’s interest in the suit 
arose from his having advanced a sum of money 
on the reversionary interest of the plaintiff* and 
her children in the fund in question. All the 
plaintiffs were out of the jurisdiction, and the 
Master of the Rolls, on the motion of one of 
the defendants, had ordered all proceedings to 
be stayed until a new next friend should be ap- 
I jjointed, or security given for the costs. The 
learned counsel urged, that such removal would 
be tantamount to putting an end to the suit ; 
that the next friend was a person of Fome 
means, being in the receipt of wages and 
possessing money in the savings' bank ; that 
the bill had been filed bond fide ; and that no- 
thing could be alleged against the conduct of 
Mr. Gedye. They cited Anon. 1 Ves. jun., 409 ; 
Ogilvie v. Heame, 11 Ves. 598; Dowden v. 
Hook, 8 Beav. 399, and the cases there referred 
to. 


as of Attorneys and Solicitors, are selected both 
from the law and equity rej^rts, because it is 
more useful and convenient to bring all the 
points under one view. On other subjects the 
cases are arranged according to the courts 
wherein they have been decided.] 


Mr. Freeling said, that the order of the 
Master of the Rolls had been made upon the 
ground that the solicitor had caused a bill to 
be filed for his own benefit, and submitted, that 
under the circumstances, his lordship's order 
ought to be sustained. 

ITie Lord Chancellor, having remarked that 
the defendants were protected by the court in 
requiring security for costs to be (pven whilst 
the plaintiffs were out of its jurisdiction, and 
that, of course, it could not intend such security 



m 




to be ixierety nominal^ bAbA S &ere wm any 
case iVhich decided that the naoessity of giving 
muritv^for ^sts by pfauntifia abroad was ob- 
viated Djr the fact that one of them appeared by 
a next friend : it being stated at the bar that 
no such authority occurred to the counsel his 
lordship observed^ that he could see nothing 
against the present next friendj who seemed to 
have been actuated by real friendshij); nor 
could he see anything against the conduct of 
the solicitor, whose interest in the result arose 
from his interest in the cause, and who might 
notwithstanding be well disposed to do justice 
to his clients; but his lordship thought the 
best course would be to discharge so much of 
the order appealed against as directed the sub- 
stitution of a new next friend, and that security 
for costs should be given &y consent. 

As the order of the Master of the Rolls was 
varied, Mr. Freeling’s application for costs was 
not granted. 

Court. 

Pattison v. Hawkswortk, 

XEGACT. — PRESUMPTION OF SATISFACTION. 

After the lapse of several years without claim 
or payment on account, the court will jtre - ! 
sume a legacy to he satisfied, althovgh the \ 
henefi of the Statute of Limitations may 
not have been taken hy the answer. 

The testator, Martin Hawksworth, by liisj 
wiU, dated in January, 1815, gave to his wife,; 
Grace Hawke worth, for her life, an annuity of; 
2hL, and also 702L to be paid within one month j 
after his decease. He also gave to his daughters, 
the plaintifi^ and Ellen Pattison, legacies of 
1^5501, each. 

The testator died in May, 1815, and liis will j 
was proved in June, 1815, shortly aitei’ which 
tUxe defendant, as his executor, realized his 
assets, and, as was alleged by the answer, imid 
legacies and debts (including the two legacies 
of 1,550Z.) to the amount of 3,821/., although 
the testator’s personal estate produced only 
3,342/. 

The testator’s widow died on the IStli of I 
June, 1843, having hy her will appointed the \ 
plaintiff her sole executrix and residuary { 
legatee, who instituted this suit to recover the j 
legacy and arrears of the annuity bequcatlied to | 
her mother by the testator’s will, which she al- j 
leged had never been paid. 

Mr. Barrett for the plaintiff. . 

Mr. Kmiersley and Mr. Acworih, for the I 
defendant, urged, that although the benefit of 
the Statute of limitations was not claimed, the 
court would allow the objection, and that was 
an answor to the plaintiff’a daim, independently 
id whidh the court would not take notice of so 
stale a demand. 

Mr. Barrett, in reply, that in JSarrison 
V, Bomell, lo ^m. 362, the Vice-Cbaacellor of 
EiTgland held, that a defendant ^cannot take ad- 
iranta^ of the Statute of linutations without 
ctoimuDg the benefit of k by his wnmm. He 


Cn 63, to fibow that the admission of assets to 
one legatee an executor was an admission to 
all. 

The Magter of the Rolls said, it was dear 
that no claim ^vas made until many years after 
the death of the testator. His lordship then 
referred to the dates of the testator’s death and 
of the proof of his will, and added, that after 
so great a lapse of time the legacy and annuity 
must be presumed to be satisfied ; that ^one 
was sufficient ground for dismissing the bill. 

Bill dismissed with costs. 


l"rucs(!ri)anccnciv of ffinglanb. 

Gatland v. Tanner. 

DEMURRER. CONSTRUCTION OF 3STII 

ORDER OF AUGUST, 1841. 

Where a hill is generally demurrable, a de- 
fendant may, under the 3Sth Order of 
August, 1841, decline to answer any parts 
of the bill that he may not choose to answer, 
although he may have answered several 
other parts. 

The suit in this case was instituted to re- 
cover possession of an estate which was claimed 
by the |)laintiff as the right heir of the testator 
named in the ].>lea(lings, who had created an 
estate tail in the estate, with an ultimate limita- 
tion in favour of his right heirs. The defend- 
ant answered a considerable portion of the hill, 
and then stated that the plaintiff’s claim was 
barred by a recovery suffered by the tenant in 
tail through whom he, the defendant, claimed, 
but declined stating the particulars of the re- 
covery, or giving any further answer, and 
claimed the benefit of the 38th Order. To this 
answer the plaintiff filed exceptions, all of 
which, after considerable discussion, w^ere al- 
lowed by the Master, and the matter was now 
argued upon exceptions to his report. 

Mr, Bethell and Mr. Lewin, for the defend- 
ant, urged, that inasmuch as the bill was gene- 
rally demurrable, the defendant w^as not bound 
to answer any part of it, and cited Tipping v. 
Clarke, 2 Hare, 392 ; Mason v, fVakeman, 10 
Jur. G28. 

Mr. Cooper and Mr. Miller, contra, urged, — 
1st, that the bill was not demurrable, and that 
even if it were, the 38tli Order of August 1841, 
did not admit of the consti'uction sought to be 
put upon it by the defendant, llie Vice- 
Chancellor Bruce and nearly all the Masters 
were oj)]>osed to such a construction. 

The Vice-Chancellor said, that he had con- 
sulted both Vice-Chancellor Bruce and Vice- 
Chancellor B^gram, before giving his jute- 
ment in Ifason y.^Wak€mm, and although tne 
opihionB of those learned judges differed, be 
considered tlmt as Vice-Chanoellor Wigram 
was more cognizant of the intention of those 
who framed the orders, his opihiion upon a 
question of construction, his Honour Ihou^t, 
should be preferred. He should therefore 
allow the exceptions to the report. 
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Ffee«4EtfntrdIor Hiisncm. 
Hughes V. WilRams, Feb. 24th, 1847. 

J^ABTER's order. — IRREGULARITY. — 
COSTS. — IIGth order of may, 1845. 


liable to pay the costa. Carr v. Jpg^ard, fi 
Myl. & Cr. 476 Bridges v. Braa^li, 9> Sun. 
643 ; Chuck v. Cremer, 2 Phillips, 113. *» 

Mr. Chandless, for Uie defend^t Lhwrenoe, 
asked for his costs. 


The court refused to strike out a cause from 
the registrar's book^ on the ground that it 
had been improperly set doum before puhlu 
cation, inasmuch os an order of the Master 
whitdi was irregular and had been treated 
us a nullity, ought not to have been so 
treated so long as it remained undischarged. 

The defendant loho had obtained the irregular 
order was ttllowed his costs^ having been 
improperly made a party to the motion. 

Mr. Wood, (with whom was Mr. Shapter,) 
moved that this cause, which had been set dowm 
at the instance of one of the defendants (De 
Winton) might be ordered to be struck out of 
the registrar’s hook, having been improperly 
set down before juiblication had passed ; that 
the subpoena to hear judgment issued in the 
cause and hearing date the 9th day of February 
instant, together with the service thereof re- 
spectivelj^ might be set aside ; and that either 
the defendants at whose instance the cause 
had been set down, or the defendant Lawrence, 
might pay the costs of this application, and all 
costs, consequent thereupon. The facts ap- 
peared to be these: — the 7th of January 
last, publication in the cause had passed. On 
the same day, one of the defendants (Lawrence) 
obtained a warrant, returnable on the 1 1 th, to 
attend application to enlarge. This warrant 
was served upon the plaiiitifF, but was not 
served upon the other defendants. On the 1 1th 
the Master enlarged publication untU the 20th 
of February ; the plaintiff and Lawrence at- 
tended the Master on this occasion, but not the 
defendant De Winton, who threatened to dis- 


Mr. Freeling, on behalf of the De Wintona. 
The Master clearly had no jurisdiction ; and the 
defendants, the De Wintons, were entitled to 
treat his order as a nullity. It was true, tlmt, 
on the 18 th of January, the 0e Wintons had 
been informed by letter of the order in question, 
but they had not been served with it, and they 
could not be deemed to have legal knowledge 
of it. The cause had been set down only as 
between the plaintiff and the defendants, the 
I De Wintons, but not as to the defendant, 
I Lawrence, as to whom, as he had been brought 
before the court unnecessarily, upon this mo- 
tion, the plaintiff must pay his costs. 

Sir James fllgramj V. C. I cannot enter 
into the question, whether the irregularity of 
the Master’s Order of the 11th of January was 
more or less obvious. The regularity or irregu- 
larity of the order is immaterial. Here is the 
order, of which, on the 18th of January, the de- 
fendants, the De Wintons, had notice, and 
until the order was set aside, they were bound 
to respect it. Lawrence must be paid his costs 
of this motion. It is true he obtained the 
order, but that order is good until set aside, 
and the plaintiff is proceeding upon it as a valid 
I order. As he is unnecessarily brought before 
the court, the plaintiff must pay him his costs.® 

(Sixteen' 

(Before the Four Judges.) 

Bulmer y. Bousfeld. Hilary Term, 1847* 

PLEADING. — SEPARATE COUNTS UNDER NEW 
RULES. 


miss for w'ant of prosecution. The plaintiff’ 
wrote, on the ISth of January, informing the 
defendants of the order of the 11th, enlarging 
publication. Notwithstanding this notice, the 
defendants, the De Wintons, (pursuant to the 
116th of the General Orders of May, 1S45,) 
set down the cause for hearing on the 9th of 
February, and issued subpoenatohear judgment. 
In support of the motion, it was admitted that 
it might be urged that the Master had no juris- 
diction to give leave to examine witnesses after 
publication had passed, and that even suppos- 
ing the Master had jurisdiction, one defendant 
could not regularly obtain the order without 
notice to his co-defendants, by service of the 
warrants upon them. But, it was submitted 
that the plaintiff* was not blameable, it being 
luB duty to treat the Master’s order as regular 
until it was set aside, and tlgit all the defend- 
ants were also l>ound to do so. As t8 the costs 
of the motion, it was not material whether they 
were paid hy the defendants^ Ahe De Wintons, 
who had msrwarded the Master's order, or 
the defendant, Lawrence, who had erroneously 
obtained it. The motion was in the alternative, 
but;, it was submitted that the De Wintons, 

£ y whose conduct, in particular, the motion 
id been rendered nece ss a ry,) were primarily ^ 


A surveyor contracts for the performance cf 
certain surveys for a railway, 2^(tyment to 
be made hy instalments, the two first atcer^ 
tain fixed periods, the third when the plans 
and sections are deposited, and the last 
when it is certified that the standing orders 
of the House of Commons have been complied 
with. In an action on the contract by the 
surveyor, a count on the special contract, 
and the common count for work and labour, 
are allowable under the Reg. Gen. H. T. 
4 W. 4, rule 5. 

This was an action of assumpsit by a rail- 
way surveyor. The declaration consisted of 
two counts, one upon a special contract, and 
the other for work and labour, and materials 
provided. The plaintiff was employed to sur- 
vey a district preparatory to an application to 
parliament, and an agreement was entered into 
that the plaintiff* was to be paid by instalments, 
the two ffrst at certain periods specified in the 

• 14 Li.O. 364. S3 Ii. O. 1>I. 

« On the Sfith of March, 1647, Hie De 
Wintons appealed fiom so avatdi of the order 
as related to them. The Lord CSmncellor dis- 
mim^ Bxe astion wifli MSte. 


JEW relatione. 
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agreement^ the third when the plans and sec- 
tions^were deposited, and the last when it was 
certified that the standing orders of the House 
of Comtnontf had been complied with. On this 
state of fact, on application to Mr. Justice Erie 
at chambers, he made an order that one of the 
counts in this declaration should be struck out 
as being in apparent violation of the new rules 
of ])leading, one of which being, that several 
counts sh^l not be allowed, unless a distinct 
subject-matter of complaint is intended to be 
established in respect of each. A rule nisi was 
obtained to set aside the judge ^s order. 

Mr. Brown showed cause, and contended, 
that all the instalments mentioned in the decla- 
ration might be recovered under the count for 
work and labour, or on the quantum meruit y if 
the work had been performed. This case is 
similar in principle to the one mentioned in the 
new rules, that counts upon a demise and for 
use and occupation of the same land for the 
same time are not to be allowed. 

Mr. Peacock contra. The nature of the 
plaintiff ^s claim requires that both these counts 
should be retained. If the plaintiff relies on 
the special count alone, he is liable to be de- 
feated altogether if he fails to prove the contract 
as alleged. On the other hand, the common 
count alone is insufficient, because the two 
first instalments are payable at certain i^ed 
periods which may happen before any of the 
work is commenced, therefore the implied as- 
sumpsit would only apply to the two last in- 
stalments, There is no implied contract to pay 
the two first instalments. He cited Cafioon v. 
Bnrford,^ and Gilbert v. Hales,^ 

Lord Denman, C. J. I think the plaintiff is 
entitled to retain both these counts in the de- 
claration. 

Mr. Justice Patteson, I am of the same 
opinion. This case appears to me most like 
the instance given in the new rules, that a 
count for freight upon a charter party, and for 
freight pro ratditineris upon a contract implied 
by law, may be allowed, 

Mr. Justice Coleridge. I think there might 
be some difficulty in recovering the two first 
instalments under the last count, unless all the 
work was completed. 

Mr. Justice Wightman concurred. 

Rule absolute. 


Common 

Newton and wife v. Boodle and others. Hilary 
Term, 1847. 

term’s notice. — BILL OF EXCEPTIONS. — 

DEATH OP JUDGE. — MOTION FOR NEW 

TRIAL, 

The rule requiring a term's notice after the 
lapse of a year without any proceedings 
having been taken, has no reference to steps 
^taken after verdict. 

Where a bill of eaoceptions remained in the 
possession of the pudge for his signature 
for some time, and he died without signing 

• 13 Mee. & Weis. 136. ^ 2 V.Seh. 227. 


it, the court entertained an application for 
a new trial on the ground of misdirection, 
after the lapse of several terms. 

Trespass for false imprisonment. The de- 
fendants pleaded first, not guilty, and secondly, 
a justification under a CO. and at the trial 
before Tindal, C. J., at the London sittings 
after Hilary Term, 1845, a verdict was found, 
under his lordship’s direction, for all the de- 
fendants upon the second plea, and against 
them, with the exception of one, on the first 
plea. A bill of exceptions was tendered on 
behalf of the jfiaintilf, and was sent to the 
Chief J usticc to be signed, but in consequence 
of the note of the exceptions taken at the trial 
by the Chief Justice having been mislaid, which 
his lordship desired to see, the bill remained in 
his possession unsigned at the time of his 
death, in July, 1846. In the following No- 
vember the defendants signed judgment, to set 
aside which on the ground of irregularity, and 
for a new trial on the ground of misdirection, 
a rule 7iisi had been obtained during last 
term. 

Talfourd, Sergeant, {Channell, Sergeant, and 
Cowling with him,) now showed cause. It is 
said that a term’s notice ought to have been 
given before the signing of judgment by the 
defendants. But it is submitted that the rule 
requiring such notice relates only to proceed- 
ings before verdict ; 2 Tidd’s Pr. 003. As to 
the bill of exceptions, the proper course was to 
have argued all the facts before a judge at 
chambers on summons, but tliat course was 
not taken, and judgment therefore was signed. 
Hinton v. Acraman, IG Law J., N. S., C. P. 3 ; 
May V, Wooding, 3 M. & S. 500; hard v. 
Wardle, 15 Law J., N. S., C. P., 259. They 
were stopped by the court on the point of mis- 
direction. 

Newton in person contra. The delay in the 
bill of exceptions was merely such, and not a 
refusal. Cottam v. Partridge, 3 Scott, N. S. 
174 . There has been no ])roceeding here for a 
year, and therefore a term’s notice was clearly 
necessary. The mere leaving the bill of excep- 
tions with the Cliief Justice could not be con- 
sidered any proceeding in the cause in the 
proper sense of a proceeding. 

Wilde, C. J. The parties who tendered the 
bill of exceptions should have used more dili- 
gence in prosecuting it. It was tendered in 
1845, and the Chief Justice was living in 1846. 
’File court is unable to reinstate the parties in 
the same position as if the bill of exceptions 
had been duly sealed, and in order to remedy 
as far as possible the inconvenient consequences 
of the want of the bill of exceptions, the court 
has treated the motion as one for a new trial. 
On, however, exSlmining carefully the learned 
Chief Justice’s notes of the evidence, we think 
his direction to the jury was right, and there- 
fore that there i^ no ground for a new tried. 
The other point seems to be decided by the 
case of May v. Wooding, cited in the argument. 

The rest of the court concurred. 

Rule discharged with costs. 



Superior Courts : Court of Review, 
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Exparte Cocks, re Barwise, Monday^ Feb« 22, 
1847, 

PRACTICE. — PROOF POR COSTS. 

A judgment creditor has a right to prove for 
the costs of an action in which he obtained 
judgment before the bankruptcy, where the 
debt itself has been paid after the bank- 
ruptcy by another party liable to it. 

An action of assumpsit had been brought 
against the bankrupt as the drawer of a bill of 
exchange, and judgment on a«i7 dicit, and the 
ordinary rule to compute had been detained 
therein before the bankruptcy occurred. After 
the bankruptcy final judgment was obtained, 
and the acceptor paid the amount of the bill. 
The petitioner claimed to prove against the 
bankrupt^s estate for 10/., the amount of costs 
in the action, but Mr. Fane, the commissioner, 
rejected the proof. 


. — Nisi Prius Cause Lists — London. 37 

Amphlett, for the petitioner, contended, that 
independently of the stat. 6 Geo. 4, c. 10, the 
debt was proveable, and cited Eauparte Poucher, 
1 Glyn. Ik Jam. 385 ; Exparte Hdlm, Mont. & 
M^A., 70; and Scott \. Ambrose, 3 M, & SeL 
326. 

Swanston, for the assignees, oj)posed the ap- 
plication on the ground that the petition was 
an attempt to prove for costs independently of 
the debt, and said that the determination come 
to by the commissioner was quite right. 

The Chief Judge. This case appears to me 
to be governed by Exparle Poucher, except 
j that the defendant having been paid from an- 
j other quarter, there has been no proof under 
I the bankruptcy. 1 am of opinion that makes 
I no substantial difference. This decision, it 
j must be borne in mind, proceeds on materials 
j not before Mr. Fane, whose attention was drawn 
j to the statute only, on which ground I should 
haA^e agreed with him. 
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London. 


J). Riclinrdson Mackay 

Capes and S. 131ackmore 

Keene 

Vincent aiul S. 

Lewis and S. 

W. II, Green 
Phillips 
Pearce and Co. 

C. B. Wilson 
Leigh 

Oliverson Lnvio and Co 
Wight 
Lacy and B. 

Hughes K, and M. 


Onj.) 

(InjO 


Dean (stayed) S. J. 

Franklin &, anothm* (stay- 
ed) S. J. 

Brand (stayed ) 

Bond (l*\jO 

Hartley &:anot1ier (stayed) 
Pobertson (stayed) S. J, 
Gibbs (stayed) 

I'M wards and another, as- 
signees S. J. 

Soares S..T. 

Tho Queen S. J, 

Bailey and another S. J. 
Fisher (stayed) S. J, 


Amory and Co, 

W. II. Green 
Jordeson 

Hughes K. and M. 
Cox and S. 

George Bower 

Same 

Same 

C. Young 

Same 

Sole and T. 

James Coppock 
Hook 

Chubb 
Lacy and B« 

Same 

Rhodes and L. 

C. and H. Hyde 
William Batty 
N* Bennett 
W. W. Oldershaw 
A. Digby 
Stevens and Co. 


Travers and another 
Bond (l*^j') S. J. 

C undell (stayed) 

Berkley 

I'ebbutt and another S.J. 
Archibald and others S. J. 
Same S.J. 

Same S.J. 

Newton and another S.J. 
Same S.J. 

Belcher and others, assig- 
nees, &c. S. J. 

Collett S.J. 

Coriyngham, Esq., and 
others S. J. 

Bevan« S. J. 

Bailey and anotlior S. J. 
Same S. ,T. 

Boutcher and others S. J • 
Doe dem Shaw 
English S. J . 

Russell 

VMsht 

Cole S* J • 

Borrer S. J . 


Brooke 

Burton and others, exocu- 
td!ps, &.C. 

Grace 

Davis and others 

Jlarjier 

Stanley 

Manton 

Dargan 

Aberdeen 

The East India Company 
Glyn, Bart., and others 
Clarkson 
Curling 

'Ihc Corporation of the 
Royal Exchange Assu- 
rance Company 
Siraker and others 
Barrou Suffield 
Harrison and others 
De Year, sued, &c. 
Straker 
Tatham 
Boddington 
I'atham 
Hyde, jun. 

Liddiard 

Ronshaw 

Curling 

Maegregor 

Hagger 

Critchley 

Sharp 

Castelli (stayed) 

Shaw 

Hales 

Smith 

Marks 

Forbes and others 
Brighton, Lewes. & Hast- 
ings Railway Company 


Tres, Baxendale and Co. 


Dt. 

Di. 


Alban and B. 
Smith 


Covt. Wm. Bevan 
Dt. Wilde and Co. 

Prom. Few and Co. 

Van Sandau & Co. 
Covt, Norris and Son 
Covt. Gilbert, Hook, & Co. 

Dt. Lawfords 

l*ro. E. and J. Lawford 

Indt. Savage 

Prom. Same. 


Covt.T. C. & H.Freshfield 
Pro. Dean and Co. 

Prom. E. White 
Pro. Chester and Co. 

Pro. Condell 
Proms. Dean and Co. 
Proms, Tntliam and Son, 
Prom. Same 
From 3. Same 
Proms. Soles and T. 
Proms. I. Abbott 

Dt. Tilleard and Co. 

Pro. In j>erson 

Prom. Fenron and C. 

Dt. Poiitifex and M. 
Proms. Milne uud Co. 
Proms. Same 

Pro. Oliverson, Lav ie,&Co. 
Eject. Wm. Smith • 

Trov. Wright and Kt 
Dt. J.W. Brooks * 
Proms. H. Crocker 
Proms. IVtham and Co. 

Sutton and Co. 



3ft 


Walcotand C. 
K. Hodgson 
Sparbam 
T. Taylor^ , 
S.TaGookney 

F. S. Manning 
Lawi’ord 


I31t)vrer and Co, 

Wycbe 

Jones, Blaxland,& Co. 
W.T. Whyte 
Bassett 
Sandy 8 and P. 

Mawe 

S.^ Heath, jun, 

Lawford 


Amory and Co. 

Same 

Same 

W, O, Holcombe 
Amory and Co. 

If. T. Archer 
C. Hodgson 
Sutcltife 
Bobert Still 
Ma>ve 

William Black 
W, \V. Oldershaw 
Cox and S. 

Foord 
W, Himes 
Clapham 
Wallingtoa 
Tate 

W. Smith 
Goodman and W, 
Beddome and W. 
Amory and Co. 

H. Chester and Son. 
W- . Smith 
Campbell and W. 


Lowless and Son 
Baxendale and Co. 

H. Ashley 

B. Field 

Lofty, Potter, and Son ^ 

C. Pearson 
Same 

Oliverson, Lavie &c Co. 

Finch 

C. Fiddey 

Finney 

T. Tyrrel 

Marten 

•Minet and Smith 
Pontifex and M. 
Oliverson, Lavie fic Co. 
Amory and Co. 

Same 

Reed and Langford 
A. Haines 
J. Hodgson 
M. Lewis 
Lawronce and F. 
Kingdon and S. 
J.^Hudaon 


Nm Prim Came LieU.’^Loudon. 


Herapath 

Crampton 

Foggo 

Newcombe 

Doe dem. Comthwaite and 
others 

Cumming S. J. 

The Queen S* J. 


Powell and others S. J* 

Lowe S. J. 

Capper and another 

Faulconer 

Coulson 

Grove 

Gihhs S.J. 

Field 

The Queen S. J 


Walev S. J. 

I.ake ^ S- J. 

She well and another S.J. 

Garrod, extrix. 

Taylor, P. O. S.J. 

Millwood 

Baker 

1’rimen S.J. 

Hooppell 

Dean 

King 

Bennett 

Alcock S.^« 

Garrard 
Dimes 
Payne 
Wellington 
Brow*n 

Day (by next friend) 
Parker 
Steele 

Taylor, P. O. 

Silly 

Harborne 

Doe dem, Hammond 


Bonstead 
Green 
Claricoon 
Allen 

Smith and aEOther 
Cox 

Charretie and another, in- 
dieted with others 

Allen 
Penn 
Phillips 
Cole 
Lew*is 
Buie 
AVildman 
Sharpe, sued, &c. 
Charretie an<l another, in- 
dicted with othem 

Idle 

Bell 

Brown 

Garrod 

Black 

Lines 

Bessett 

De Burgh 

Slee and another 

Simms 

Hodge 

Thompson 

Corporation of the Royal 
Exchange Assurance 
Cottrell 

Schultes, extrix. 

Dillon 

Lambert, Bart, sued, 6c c. 

Morrison 

Edwards 

Hills 

Hoe 

Low’e 

Which elo 

Ludlow 

Bussell 


Proms. Msggison and Co* 
Proms. Wm. Savage 
Sadgrove 
Morris and Co. 

Tres. and Ejt. E. Lewis. 

Fladgate and Co. 

Indt. Keddell and Co. for 
Charretie, Fry & Co. 
(br Young, Bart. 

Proms. Cotterill 
Ca, Oattatns and F. 
Proms. Bankart 
Asst. Goddard and £• 

Dt. Adams 
Proms. Bush and M. 
Proms. Charles Parker 
Ca. S. J. Sydney. 

Indt. Fry aii^ Co. for Char- 
retie, Kendell and Co. 
for deft.. Sir W. Young 
Pro. Biebardson and Co. 
Pro. Abbot 
Pro. Venning and Co. 

Dt. Kirk 

Prom. Ashurbt and Son 
F. and Issue, Pope 
Dt. Thomas Martin 
Pro. Brundrett and Co. 

Slee and R. 

Pro. Thompson 
Ca. D^ne 
Prom. Hook 

Dt. 1. C. and H. Fresh- 
iield 

Proms. Crafter 
Dt, S. Fislier 
Covt. Birch 
Dt. Nicholson 
Prom. Hindman and 11. 
Ca. \V. C. Humphries 
Proms. Reed 
Proms. I. I'aylor 
Prom. Oldershaw 
Dt. King 

Ca. Bicknoll and B. 

¥.jt. S. Pile 


C0mm0tf 


Mantzgue 

Came 

Hopwood 

Griffin 

Coxhead 


S. J, 
S.J. 
, S. J. 

S. J. 
S. J. 


The May. of London S. J. 
Same 

Jerry and others S. J. 

Clarke S. J. 

Beard S. J. 

Brettell 

Young S, J, 

Lomer S. J. 

Maugcr and another S. J. 
Gaskell S« J. 

Bayley S. J. 

Bono S. J. 

Young S. J. 

Block and another S. J. 

Mahony (otherwise Kelly) 
Stocker S.J. 

J. W. Cole S. J. 

Oxley S. J» 

James S. J. 

Powell S. J. 


St. Katherine Dock Co. 

Bryant 

Thorn 

Black 

Cass 

Kenchen 

Gt. Western Railway Co. 
Hay and others 
Barker and others 
Egerton and others 
Wynne 
Gouge 

Kingsford,sen.,and others 
Brigbtinan and others 
Gamhier 
Hill 

Morrison 

Same 

Robertson 

Justice 

Gull 

Weiss 

llilder 

Clive 

Bradbury and another 


Trov. Oliverson, Lavie Sc 
Ca. Ensor [Co. 

Ca. Thompson 
Prom. 01tier.shiiw 
Ca. Ellis 

Trov. Newbon and E. 

Dt. Maples and Co. 
Prom, llano and P. 

Prom. Stevens and Co. 
Ca. Smith and T. 

Prom. Gough 
Ca. Hindman and H. 
Trov. Wright and Co. 
Prom. Lane and P. [Co, 
Prom. Oliverson, Lavie Sc 
Prom, R. Ellis 
Prom. Bevan 
Prom. Same 

Venning and Co. 

Iss* Justice * 

Dt. Marten and Co. 

]^om. Elmslie and Co. 
Prom. Dawes and Sena 
Prom. G. N. Giles 
Wright and Co. 



J. J. Blake 

K. Forn 

J. H. Linklater 
G. Ilensotan 
Ferrell 
J. J. Blake 
Vallance and Bb 
O. Gray 
Borradaile 
Hook 

Townshend 
J. Paterson 
Lawrance and P. 

Bigg and Co« 

W. B. Jones 
Same 

Wire and Child 
Bevan and G. 

Hill and Mattlfews 
A> J. Lane 
Townshend 

G. Annesley 

Lofty, Potter, and Son 
Miller 

Basnett 

C. Uobson 
J. J. Sfiiller 
Richardson 
Alexander 

Lofty, Potter, and Son 
Bush and Mullins 
J, T. and H. Baddeleyi 
S. Yates. 

Wilde and Co. 

Sun* and Gribble 
Same 

Cattarns and F. 

H, J, Barber 
Thomas Clark 
Reed and L. 

Empson 

Vamlercom and Co, 

W. Smith 
Hoppe and Boyle 
W. 11. Green 
J. T. and II, Baddeley 
G* Bower 


Rickards and W. 
Dampier 

Baxendalo and Co. 
Oliverson , La vie & Co. 
Desborough and Y. 
Fisher and De J. 
Tilson and Co. 

Maples and Co. 
Crosby and Co. 

C. F. Chubb 
Lawrance and P* 

R. Ellis 
R. Hodgson 
Burgoyne and Co. 

Van Saiidau and Co. 
Maples and Co. 
Tatnam and Co» 
Walker 

Rowland and Co» 

In person 
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Soady B. J. 

Stanway S. J. 

Smith and others assignees 
Douglas 

Clark S. J. 

Stiles 

Vallance and another 
Deacon S. J. 

Mortimer S« J* 

Tillam 
Deprose 

Thompson & another S. J. 
Backhouse 

Collard and another, ex- 
ecutors 

Veroy and another 

Bentley and another 

Tibaldi S. J. 

Backhouse and others 

Cowell 

Robins 

Milos 

Gannon 

Smart S. J*. 

Frances and others S. J. 

Aaron Smith 


Mangles 

Wells 

Leach ond others 
Clifton 
Hastrick 
Wylie 

Duke of Brunswick 

Hopkins 

Gel! 

Copp 

Cowell 

Fisher 

Woody 

Croft 

W right 

White 

Wanless 

Maitland 

Diproso 

Berry 

Haywood 

Mollady 

Allison 


Lawes S. J. 

Dickinson 
Bushell 
Nimes 
Bathyany 
Cartwright 
i Gobey 
Cusel 

Bell, P. O. S J. 

Surr 

Sumo 

Brown S. J. 

Flight 

Buckland 

Black and others, assignees 

Upston 

Cleave 

Relph S.J. 

Richards 

Potter 

Oliver 

Granger 


W right 

H. B. Roberts and others 

Webb 

Hodgson 

Weiss 

Duim 

WoHit 

Littlejohns, sued, 

Curling 

Pym 

T. W. Marriott 

Savery and another 

Same 

Chapman 

Powell 

Fiirber 

Blyth 

BaJeombo 

O’Connor 

llamber 

Davies and another 

^ orris 

Renton 

Cooper 


Prom. Young, V. and Ok 
Prom. In Person , 

Trov. Corner 
Dt. Nicholson and P* 
Prom. Sutton and Co. 
Prom. Roberts 
Dt. Warneford 
Dt. Van Sandau and Co«] 
In person 
Dt. Dyne and Co. 

Tres. Hill and Co. 

Gedye 

Prom. Coppock 

Prom. Richards 
In person 
Wilkins and M, 

Ca. James Taylor 
Prom, Loaden 
IVes. Towmsbend 
Dt. 11. W. Cross 
Cross 

Pettendroigh and Co. 
Prom. Tilson and Co. 

Dt. Hall 

f 11. B. Roberts 
I Solomons 
Prom. Hall 
Prom. Hensman 
Dt. Elmslie and Co. 
Prom. Ilcnsman 
Ca. Coverdale and L. 

Lindsay and M. 

Dt. In person 
Prom, Ellis 

Prom. Abrahams and M. 
Prom. W. Harris 
Prom. Same 

Prom. W. W. R. Wren 
Ca. F. J. Manning 
Prom. C. V. Lewis 
Jay and Pilgrim 
Prom. Goddard and £. 
Prom. Yates and Turner# 
7 res. G. Rutherford 
Prom. C. A. Chaplin 
Prom. J. I4. Beetholme 
Prom. Whittaker 
From. Yau Sandau & Co. 


©Frijcqucr. 


Elliott S. J. 

Hughes S.J. 

Dawson S. J. 

Oil verson and another S.J. 
Foakes S. J. 

M'Gregor S. J. 

Burnside 

Bell S. J. 

Cohen S. J. 

Bailey S. J. 

Wyld S.J. 

Bailey and others S. J. 

Benson ^nd another S.J. 

Collett • S. J. 

Brooke 

Dickson and others S. J. 

Muter • 

Clements S« J. 

Chilton, jun. 

Gresham 


Moore 
Ward, Esq. 

Prichard 

Sunly 

Pilkington 

Knight 

Dayrell 

Jenkyns 

Williams, Bart. 

Shuttleworth 

Black 

Mangles and others 
Anderson and others 
Richardson 
Fidgeon 

Mangles and others 

Murray 

FHght 

London and Croydon Rail- 
way Co. and another 
Folhill and others 


Pro. Langley and G. 
pro. Elmslie and P. 

Pro. Ashurst 
Pro. Walton 
Pro. H. W. Bull 
Tres. Kensit 
Pro. H. Jackson 
Pro. Bartholomew 
Pro. N. Giles 
Dt. Bell and Co. 

Pro. Hindman and N. 

Pro. Young and Co. [Cot 
Pro. Olivereon, Lavie and 
Issue, Cotterill 
Sci. fa. Stone and T. 

Pro. Young. V. and Co. 
pro. Thomas • 

Dt. Sc Dtnue. Cox 

. 

Tres. Burcheif and Co. 
Dt. Hodgson «nd Bishop 
in person 
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Gadsden and F. 

Hampshire 

S. J. TheEastern Counties Rail 
way Company 

Co. Duncan 

Brady and Son 

Wilson 

S. J. Ranaich 

Dt. L. Breton 

Walton ^ 

Fraser 

Lamont 

Pro. Venning and N. 

Lindo 

Gillan 

Murray 

pro. Woodruff 

Wansey 

Holmes 

Carden 

Pro. Clarke and Co. 

Tatliam and Co. 

Fenn 

S. J. Gould and another 

Pro. Bisciioff and C. 

Wilkinson and R. 

Scott 

Hart 

Pro. Galsworthy and Co. 

Crowder and M. 

Gibb 

S, J. Marshall 

Pro. Wilde and Co. 

Devonshire and W. 

Whitehead, jun. 

S. J. Stephenson 

Pro. Pnrkes 

Milne and Co. 

Nix 

Roche 

Pro. Lyle 

F. J, Hand 

Benson 

Fawcett 

Dt. Rivolta 

Beevor and B. 

Raby and another 

S. J. Allan 

Pro. Cotterill 

Gedye 

Pain 

Beiins 

Dt. Buchanan 

E. Moss 

Coleman 

Green 

Dt. Innes 

Wilkinson and R. 

Cooper (P. O.) 

Wicks 

Pro. Morris and Co. 

Bloxham and £. 

Williams 

Gadber 

Pro, Chester and Co. 

Same 

Falk and another 

Same 

Dt. Sumo 

Tilson and Co. > 

Allison 

S. J. Berkbeck and another 

Pro. Meggison and Co. 

Coe 

Broom 

Skaif 

Pro. Crossfieltl 

W. Myatt' 

Percy 

Hopkins 

l*ro. Van Sandau and Co. 

Finch and Co. 

Brighton 

Moore and another 

Dt. Hughes 

Chisholme 

Ruddock 

I rig] is 

Dt. Willoughby and J. 

Goddard and K. 

M‘Kenzio 

Griffiths 

Pro. Wood 

Bridger and B. 

Moakes 

Fox and others 

Pro. Murray 

E. A. Chaplin 

Smith 

Oakley 

Dt. Gregory and Co, 

J, G. Fisher 

Neate 

Procter 

Pro. T.D. Taylor 

H. Lloyd 

Laws & another, assignees Bolt 

Pro. Iripp 

Walton 

Fraser 

Kochner 

Pro. Venning and N. 

Burnell 

Tilly 

Bliss 

Dt. AV. H. Turner 

J. B. Wathen 

Brook 

Amiss 

Ca. Patten 

A’Beckett and Co. 

Alsager and others 

Harrison 

Dt. Austen and H. . 

Horn 

Miller ' 

Elcock 

Dt. Capes and S. 

Chilton and Co. 

Norris 

Anderson 

Dt- Webb and Co. 

Same 

Pike 

Greaves 

Dt. Chester and Co. 

Same 

Huggins 

Critchlow 

Dt. Same 

Jones and Co. 

Brown and others 

Iloiroes 

Dt. H. R. Hill [Co. 

J. Bell 

Anton 

S, J. Geralopulo 

Pro. C^livt rson, Livie and 

C. Parsons 

Black 

Baxendale and others 

Ca. Tatham and Co. 

Gedye 

Lott 

Elgio 

Ca. Thomas and Son 

H. J. Turner 

Warren 

Leg re w 

Pro. Dyne and Son 

Kennedy 

Abbey 

Cobbold 

Dt, Wilkinson ami C. 

Cook and S. 

Billes 

Beetliaiu 

Dt. Beethani and F. 


COMMON LAW SITl’INGS. 

<l?|r(|irq[uer ai 91 ^' 

After Easter Term^ 1 847, 

IN MIDDLESEX* 

Monday • May 10 Common Juries. 

Tuesday . . • H ) 

Wednesday . . 12 > Customs & Com. Juries. 

Thursday . • • 13 ) 

Friday . . • 14 Excise & Com. Jurio^. 

IN LONDON. 

Tuesday . Maji 11 To Adjourn only. 
Wednesday • , 15 Adjt. Day, Com. Juries. 
The Court will Sit at 10 o’clock. 

PROCEEDINGS IN PARLIAMENT RE- 
DATING TO THE LAW. 

of 

NEW BILLS IN PROGRESS. 

Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd readin/a^. The Lord 
Chancellor. 

Re*peal of Insolvency Jurisdiction of Courts 
of Bankruptcy^ Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) In SdLect Committee* Lord 
BroughaoL] i 


[ Threatening Letters. For 2n(l reading. 
I Lord Denman. 

flyon^c of Commono. 

NEW BILLS IN PUOGUESS. 

' City Small Debts Court. In Committee. 
^Ir. Masterman. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

Agi’icultural Tenant-right. In Committee. 
Mr. Strutt. 

Pious and Charitable Property. For 2nd 
reading. Lord J. Manners. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. Sir John 
Pakington. 

Lunatic Asylums Regulation. Att.-General. 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. For 2nd reading. Lord 
Morpeth.^ 

Towns Improvement Clauses. For 2nd 
reading. 

Taxation of Co$ts on Private Bills. For 2nd 
reading. Mr. Hume. • 

Registration of Voters. For 2nd reading. 
Mr. Walpole. 

Highways. In Select Com. Sir Geo. Grey. 
Administration of the Poor Laws. For 2nd 
reading. Sir Geo. Grey. 
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DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, MAY 15, 1847. 


■■ M — ■■■■■■ < * Quod magis ad nos 

Pertinet, et nescire malum est, agitumus/* 

Horat. 


THE METKOPOLITAN AND PRO- 
VINCIAL LAW ASSOCIATION, 


ADDRESS TO THE PROFESSION. 

We announced the formation of this 
new society a few weeks ago," and are now 
enabled to submit to our readers tlie 
Addressofthe Committee of Management to 
the Atlorneys and Solicitors of England and 
Wales. It was erroneously supposed that 
the metropolitan solicitors, in their exer- 
tions for the improvement of the profession, 
looked only to themselves, and disregarded 
their provincial brethren. It was imagined 
that not only was there an actual estrange- 
ment of professional feeling, between the 
town and country practitioners, but that any 
approach to united exertions for the com- 
mon good, was wholly incompatible with 
the nature of their respective positions and 
interests. 

True indeed, it is, that occasional dif- 
ferences of opinion on the wide range of 
professional measures will arise out of the 
different views taken by some, at least, of 
the respective classes of practitioners ; but 
we doubt not they are fully convinced that, 
unless they act cordially together, the ob- 
jects of the association cannot be com- 
pletely effected. Tlie great test on all dif- 
ferences will be the public goo^h not tem- 
porary nor [tartial, but permanent and 
general. This end and ahn musi compre- 
hend a due regard to the station, character, 
and interests of attorneys and solicitors, 
without whom, we verily believe, the affairs 
of the community cannot be prosperously 
conducted. Tlieir practical experience, 

» See 33 L. O. 508. 

VoL. XXXIV. No. 1,001. 


habits of business, legal knowledge, discre- 
tion, activity, intelligence, and integrity: 
are indispensable in transacting the coiv* 
cerns of our vast and complicated system. 

The address, in its opening, candidly 
admits the usefulness of some of the modern 
changes in the law, but animadverts on the 
mischievousness of most of the practical 
alterations which have taken place. It re- 
monstrates against rejecting the aid, which 
might have been derived from the experi- 
ence of attorneys and solicitors, in consider- 
ing the proposed changes, and calls for due 
attention to the just interests of profes- 
sional men, and the improvement of their 
position in the scale of society. 

It adverts briefly to the history of at- 
torneys, and sets forth concisely the nature 
of their office and duties ; — the reasons 
which have induced the establishment of 
i the association; — the causes that embarrass 
the administration of justice ; — and the 
measures proposed for remedying the cxj- 
isting evils. Many of those evils arc fa- 
miliarly known to our readers, though they, 
require to be again set forth, in order to 
remind or inform the profession which in 
general, is too apt, in the discharge of proi- 
fessional duty, to neglect personal interests. 

Amongst other topics, are noticed the 
taxeson administering justice ; — ill-digested 
andill-constructcd statutes; — the unjust and 
unequal imposts on the attorneys ; — the de- 
fleient construction and inconvenient situa- 
tion of the courts at Westminster, and the 
want of accommodation both there and in. 
the Courts at Nisi Prius^ and the sessions 
and assizes;— the exclusion of attorneys 
from offices of honourable distinction, and 
the encroachment on their ancient rights 
and privileges the improvements in legal 

D 
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educ^atlon ; — the promotion of fair and 
honourable practice ; &c, 

Tbese^ and other topics have been 
again and again discussed in these pages. 
Here, however,, diej can onlj be painted 
out, and heki up to notice. It belongs 
to the members of the profession to 
take effective steps for redressing their 
wrongs, and therefore we rejoice that a 
large and effective body has been formed 
to whom the matter may be safely confided. 
But let it be recollected that success can 
only be secured by the support of the general 
body. However intelligent and however 
active may be the committee, unless they 
are supported by their brethren at large, 
they cannot fully achieve their objects. 

We would therefore follow up the re- 
commendations of this address by urging 
every attorney and solicitor to enrol him- 
self in the association without delay, and 
to promote the formation of local societies 
in all the large districts in which none at 
present exist. 

It is intended, it appears, to prepare the 
way for submitting the state of the profes- 
sion to parliament, and in the mean time 
to circulate information on the extent to 
which the public interest is affected by the 
grievances complained of. Our pages ivill 
furnish a faithful record of those grievances 
during the last sixteen years, and we shall i 
take an early opportunity of arranging I 
under appropriate heads the large mass of | 
information which it has been our duty 
from year to year to collect. In this re- i 
spect we have advantages in aid of the j 
objects of the association which are singu- 
larly fortunate, for this work was esta- 
blished precisely at the time when the wild 
tind reckless, the crude and ill-considered, 


just consideration of the interests of suitors 
and the community in general. It is mani- 
fest, indeed, that the true and enduring ad- 
vantage of the profession is identical with 
that of the ptfofic. 

During the short time which has been 
occupied in constituting the society we 
think tlie committee of management, or 
governing body, has been well chosen. At 
present it consists of. 24 town and 26 
country solicitors. The London members 
are as follow :~ 

Richard Baynes Armstrong ; Edward S. 
Bailey (of the firm of Bailey, Shaw, Smith and 
Bailey) ; Keith Barnes (of the firm of Lyon, 
Barnes and Ellis); James Beaumont (of the firm 
of Beaumont and Thompson) ; George Bower; 
Edward Chester (of the firm of Chester, Toul- 
min and Chester) ; Henry C. Chilton (of the 
firm of Chilton, Burton and Johnson) ; Henry 
M. Clark (of the firm of Clark an*d Davidson) ; 
John Coverdale (of the firm of Coverdale, Lee 
and Purvis) ; Charles Druce (of the firm of 
Charles, John and Claridge Druce); George 
Faulkner (of the firm of Gregory, Faulkner, 
Gregory and Skirrow) ; Edwin W. Field (of the 
firm of Sharpe, Field and Jackson); Harvey 
Gem (of the firm of Gem, Poole)^ and Beisley) ; 
Alexander W. Grant (of the firm of Walker, 
Grant and Walker); John 8. Gregory (of the 
firm of Gregory, Faulkner, Gregory and Skir- 
row) ; Campbell W. Hobson (of the firm of 
Austen ana Hobson); Charles Jeniiigs (of 
the firm of Charles and Edmund J. Jenings); 
Henry Karslake (of the firm of Karslake, Cre- 
lock and Karslake) ; Thomas Loftus (of the 
firm of Holme, Loftus and Young); Thomas 
F. Maples (of the firm of Maples, Pcarse, Ste- 
vens and Maples) ; William H. Palmer (of the 
firm of Palmer, France and Palmer) ; Barry P. 
Squance (of the firmofTilson, Squance, Clarke 
and Morrice) ; John J. J. Siidlow (of the firm 
of Sudlow, Sons and Torr); John Young (of 
the firm of Desborough and Young). 


projects of law reform took their rise. Step 
by step we combated them, sometimes 
checking or turning tl>eir course, introduc- 
ing palliatives to the coming evils, retard- 
ing their progress, and sometimes defeat- 
ing them. 

We are glad to observe that the com- 
mittee of the new association have bad in- 
terviews with the council of the Incorpo- 
rated Law Society, and with the Com- 
mittees of many Provincial law societies. 
The objects to be attained being just in 
themselves, tending to the public good in 
the due administration of justice, and cal- 
culated to promote the usefulness and re- 
spectability of the profession, the New So- 
ciety will have the cordial co-operation of 
all the existing societies. We observe that 
throughout the address there prevails a 


I The Provincial members of the com- 
mittee are, — 

At Leeds: John Hope SheW; and Robert 
Barr (of tlie firm of Barr, Lofthouse and Nel- 
son). At Liverpool : M. D. l^>wnd€s (of the 
' firm of Lowndes, Robinson and Bateson) ; Peter 
Wright; James O. Watson (of the firm of 
j Watson and Webster) ; IT. II. Statham (of the 
' firm of Curry and Statham) ; and J. B. Lloyd 
(of the firm of Lloyd and Wain). At Birming-- 
ham ; T. Ejtc Lee (of the firm of Lee, Pinson 
and Best); and R. W. Gem. At Folkstone: 
R. T. Broskman ^f the firm of Brockman and 
Watts). At Gloucester: John Burrup. At 
Lancaster: John Sbfirp. At Hull: Thomas 
Thompson (of th^firm of Thompson and Mar- 
shall). At York : Thomas Hodgson ; and G. H. 
Seymour. At Lincoln: E. A. Bromehead. 
At Oxford: J. M. Davenport, At Beverley : 
T. F. Champney (of the firm of Bainton and 
Champney). At Manchester : James Crossley 
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(of the firm of Croesley and Sudlow); R* W. port the result to a future meetinp^’# a commit- 
IVbitloar (of the firm of Whitlow and Radford); tee was appointed^ who havings in the discharge 
James Street; and Thomas Taylor (of the firm of their duty, instituted various mquiijieSji and 
of Rowlev and Taylor). At iVrewham: John: collected a large mass of inforu^tion, on the 
Lewis. At Ruthin : Joseph Peers. At Den- past and present state of the profession, and 
high : Thomas Evans. At Newcastk-^pon* the encroachments which have been made, 
Tyne: William Crighton (of the firm of Grif- especially in modern times, upon its rights and 
fith and Crighton). interests, and ultimately upon the rights and 

The Committee, thus constituted, has 

. . . , j , « I . , ^ general meeting, which had been previously 

just issued an address, from which the appointed to be hdd on the 25 th March, 
following IS extracted After a full consideration of the report, it was 

“The attention of the public and of the legal ^solved -TAa# on Association be forr^d^-^ fir 
profession has been of late years powerfully at- ^kepu^ose of promoting the httfrests of Suitors, 
traded to the state ef the l/w and its adminis- admmistra. 

tratioa, and many important changes have been ' ®/ obtaining the removal of the 

made in both. Of the alterations in the law f ting and serious grievances to Solictors and. 
itself, some are highly beneficial, others of t/^roi^k them, to the Suitors, and of ^intain- 
qnestionable merit; but the changes which . and mereastng the usefulness of 

Have been introduced into the administration offf^f, ^'^ofesston. 1 hat this Association be called 
it, have too often been hazarded, without euffi- ! 1 ^ ^ Metropolitan and Provincial 
cient inquiry into the causes which may have Association, and consist of all mem- 

led to inconvenience or injustice, and without , profession who contribute to its 

adequately weighing the effect of the proposed a donation of not less than 5/., or an 

remedy “ | annual subscription of not less than 1/. That 

“A course of crude and experimental legis- ! association be conducted 
lation, which unsettles the administration of I 1843, 
the law. without improving it, is injurious to above-named committee, with power to 

the interests of all classes of societj', and is pe- '•Heir number, and to appoint local sub- 

culiarly embarrassing to attorneys and solici- and that future committees of 

tors, who have to contend with the difficulties I be elected annually by the mem- 

of a fluctu-dting and defective practice. In ! H-’rs, voting either in person or by proxy.” 


com non, therefore, with the rest of the com- j 
munity, and indeed in a much higher degere, : 
they are interested in promoting sound and : 
well-digested reforms ; and, as the sole repre- 
sentatives appointed by the suitors, — charged 
with the jirotection of their interests, — and es- 
sential agents in carrying out whatever in those * 
reforms, or in the general administration of the ‘ 
law, is of public utility, — they might fairly expect j 
that their experience should be consulted,! 
that their own position should be maintained { 
and improved, and their rights as a profession,! 
protected. ; 

The conviction that their just claims, as' 
such agents, have been neglected, or rather 
improperly sacrificed, and that vigilance and! 
united exertion are necessary for their defence, 
has long prevailed throughout their branch of 
the profession. 

“To this conviction, the Metropolitan and 
Provincial Law Association owes its origin.** 

The Address then states the course pur- 
sued in establishing the Association. 

the 11th of February last, a meeting 
was held in London to take this subject into 
consideration. It was composed of a numerous 
deputation from various jifovincial^ Law So- 
cieties, and a considerable number of solicitors 
resident in the metropolis ; and they came to a 
resolution, ^That, in the pi%s:mt state of the 
legal profession, measures should be adopted 
for raising the character and position, and for 
promoting and su])porting the interests of so- 
licitors.* 

“ To del'.berate upon these measures, and re- 


Sucb being the origin and constitution of 
the Society, the Committee of Manage- 
ment proceed to state, for the information 
of the profession, — 

1st. Some of the reasons which have in- 
duced tlie establishment of this Association, 
and of the objects which are sought to be 
attained. 

“ If the former state of the profession of at- 
torney and solicitor, even within the memory 
of many living ]wactitioners, he compared with 
its present condition and prospects, it will be 
found that changes have been made, by various 
legislative and other measures, tending to 
lower that profession in public opinion, and 
degrade it from an intellectual to a mechanical 
employment- The solicitor has been e.xcluded 
from many of the avenues to distinction which 
were formerly open to his industry and talents ; 
and most of those official appointments which 
call for the exercise of the higher powers of the 
mind, have been transferred, and often to the 
younger, the inexperienced, and the least dis- 
tinguished members of the bar. Ilius, attor- 
neys have been gradually shut out from com- 
missionerships in bankruptcy and lunacy, from 
presiding in various local courts, cand from ad- 
vocating the rights of their clients before many 
tribunals in which they were formerly ac- 
customed to practise ; and these changes ^ave 
been, it is to be feared, too frequently maife to 
promote objects very foreign to legal qualifica- 
tions and improvement.** 

•» The present system of taxing costa is 

D 2 
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In the early periods of our civil history, the 
attorneys and solicitors were required,by several 


whole real and personal property of the Unit^ 
Kingdom, A large poruon of it, which is ad-; 


Rules of the l^uperior Courts, to become mem- minfsteFed by courts of equity and in 
bers of the Inns of Court or Chancery. The ruptcy, meets the view of tlie community, 
judges of those days considered them as no un- chiefly by means of the public journals ; but 
fit associates, and thought they saw that the the far greater residue is administered by soli- 
public advantage was connectea with their cle- citors, away from the eye of the public. Nor 
ration in the ranks of society. Has that policy are his services confined merely to the pecuniary 
been continued ? On the contrary, the benchers, interests of the client. An attorney has of^tcii 
in recent times, have considered it expedient to to exercise his skill and judgment to adjust 
exclude them. Upon what principle, unless disputes and to reconcile the diflerences that 
that which prefers the aggrandisement of a par- disturb the peace and peril the happiness of 
ticnlar body to the true interests of the public, families, and to deal with questions that touch 
it is difficult to conceive. , the character and reputation of a client, affect 

" A little reflection will prove, that the cha- his personal liberty, and endanger, it may be, 
racter of the profession is not a question which even life itself. In a word, the services they 
affects merely its members. There can be no render are co-extensive with the transactions, 
doubt, indeed, that the duties performed by the the rights, the duties, and the wrongs, of all 
attorney and solicitor are of indispensable utility classes of civilized society ; and even where the 
to the public — to their convenience — to their mid of counsel is called in, it is still to the so- 
necessities — to the wants and exigences of an ; licitor, and to him only, that the client confides 
extended commerce, and an advanced state of | his interests. 

civilization. The vast and complicated affairs | “ If this be a correct outline of the part which 

of the various classes of society, in a large and : the solicitor is called upon to perform, arc not 
wealthy country gov'erned by a multiplicity of | the public, it may fairly be asked, deeply in- 
laws, cannot be well understood, nor safely terested in the character and abilities of so im- 
ihanaged, without the constant aid of an intel- portanl an agent — interested, therefore, that 
ligent body of men, well versed in the prin- his just claims should be allowed, bis rights 
ciples and practical application of those laws, maintained, and that the education and dis- 
Every new complication of social growth, every ciplinc which are to qualify him for the skilful 
advancement of civilization, by the mere opera- and faithful discharge of his duties, should be 
tion of the principle of the division of labour, promoted and improved ? Nor are these sub- 
makes such a body more needful. The attorney jects unworthy of the serious attention and 
is called upon to advise as well on the expe- protecting care of the legislature.” 


diency as on the right of commencing or de- 
fending actions ; to consider both the legal 
principles involved in the case, and various 


2ntl, The committee then proceed to 
mention some of the evils which embarrass 


technical matters in the outset and conduct of administration of justice, and are alike 


the proceedings, and to anticipate and weigh j 
the evidence by which the client^s rights must 
be finally supported. So, in the institution or ^ 
defence of suits in equity, the solicitor must be | 
familiarly acquainted, not only with the intricate 
machinery of practice, but with the nice and 
subtle principles which have regulated the de- 
cisions of courts of eouitable jurisdiction. 
Again, his legal knowledge, experience, and 
judgment are required in framing complicated 
wills, conveyances, and marriage settlements, 
and iii the investigation of the titles to landed 
estates, which often involve abstruse points, and 
property of great magnitude. The solicitor is 
not able, like the barrister, to limit his practice 
to a single department, whether of common 
law, conveyancing, or equity ; he must posse.«s 
a general, if not a profound, knowledge of every 
branch of our complicated and extensive system 
of jurisprudence. 

** It is not’ generally considered, although the 
fact is unquestionable, that to the agency of so- 
licitors is confided the administration of the 

equally injurious to the practitioners and the 
suiters; it gives no adequate remuneration to 
ext^brdinary skill or lil)our, arid really offers 
an inducement to the needless era ploy merit of 
counsel, instead of encouraging the attorney to 
exercise bis own talents and learning. ^ 


injurious to the attorney and suitor. 

^ 1 . Taxes on justice in the shape of fees . — 
These are paid at every stage of a cause, and 
fall in the first instance on the solicitor, but 
! ultimately on the suitor. The officers of the 
court who receive these fees, are not respon- 
sible for the accuracy of the process which they 
[stamp, or of the pleading which they enter. 
■Their duty begins and ends in an operation 
1 purely mechanical. The suitor derives no 
I benefit whatever from the payment, and they 
* are to him a mere dry and useless tax. The 
j impolicy of tlie stamp duties on law proceed- 
j ings has been acknowledged, and they have 
j been swejit away ; the impolicy of these taxes 
on justice is equally obvious. Why, therefore, 
should they be continued ? In the administra- 
tion of the criminal law, not only are the judges 
and officers paid from the .public revenue, but 
often the costs also of the prosecutor, his wit- 
nesses, counsel, and attorney. In actions and 
suits respecting cifil rights, to the occasional 
enforcement of which all property, owes i^s 
value, it is surely enough thaiaj)arty should be 
driven, in the esUfhlisliment . of his rights, to 
the necessity of a lawsuit, with its attendant 
expense of adducing prtiofs and employing, qit- 
tojrney and counsel, without being ,conipe]de4:^> 
contribute,, in addition, to tl\e general .qdw 
nistration of justice. 
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** 2^ Crude legislation hi^s fastened upon our has been established against the gentlemen vrho 
already overburtliened legal code, many ill- have held these appointments. Whjp they 
digested and ill-constructed statutes, the fertile should have been placed under the ban of mo- 
source of perplexity to judges and practitioners^ dern legislation, is a question mote ealy to ask 
and of litigation and expense to the suitor, than to answer. 

We have seen a great deal of our ancient polity “ 4. Solicitorships to government hoards* — 
either altered or destroyed, and yet little sub- Amongst the offices which peculiarly belong to 
stantial good effected, and all recourse to the attornej^s, and of which they have been wholly 
court is nearly as expensive, dilatory, and op- or partially deprived, may be mentioned so- 
pressive as ever. Among other changes, for licitorships to government boards. These were 
instance, the relations of debtor and creditor formerly held by attorneys and solicitors, a 
have been varied, and for this purpose new usage which it required an act of parliament 
courts have been erected, additional judges ap- } to alter (9th Geo. 4, c. 25) ; and it may be ob- 
pointed, and a novel practice established. The j served, that, whilst the statute affects to throw 
course of a few years has shown these altera- 1 the office open, it has most commonly been 
tions to be unnecessary or inconvenient. Then • filled by barristers — how unfitted for many of 
follow, in a regular train, the repeal of the law, the duties thus thrown upon them, the records 
the altered practice, the retiring pension, and of public boards, if divulged, would proclaim, 
compensation for offices abolished. Whether According to the ancient regulations of the 
the mischief is to be traced to the incompetency j Inns of Court, barristers, by undertaking such 
of law- makers, or the overwhelming mass of ^ offices, would have been disbarred, 
business which falls upon both houses of par- 5 Exclusive Regulations of the Inns of 
liament, and excludes too often the cautious Court. — By the rules of the superior courts, 
deliberation that a change in the law, and espe- attorneys and solicitors were formerly required 
cially in the powers and constitution of courts to be members of one of the Inns of Court or 
of justice, demands; or, whatever else maybe Chancery. The benchers of modern times, 
the cause, it is surely time that some remedy however, have excluded attorneys and solicitors 
for the evil were sought out and applied, and | and their articled clerks from admission into 
that acts of parliament which are to operate • these societies. The reason for this prohibition 
such important changes, were framed with i seems nowhere satisfactorily stated. It surely 
care, foresight, and precision. j cannot promote the ])ublic advantage, that at- 

“3. Exclusion of attorneys from offices of torn eys should be debarred from advancement 
honourable distinction. — By several modern in their profession ; for whatever raises them 
legislative enactments, attorneys have been ex- in the scale of intellect and honour, must, as 
eluded from public offices which they formerly already shown, contribute to the public good, 
held. x\mong these may be particularly men- Moreover, it is one of the first principles of a 
tioned bankrupt commissionerships, lunacy free state, tliat in whatever department of life a 
jcommissionerships, and local judgeships, man may choose to exercise his talents, his 
Again, by the Small Debts* Act (9th and lOth course should be free and unobstructed. The 
Viet. c. 95,) the judges are to be selected from question, how far any private irresponsible 
a body whose only required qualification is, bodies should have the sole custody of the 
that they shall have been called to the bar seven key to important branches of public occupa- 
years, such call involving no condition of pre- j tion, must ere long have serious public con- 
vious legal examination or knowledge. By | sideration. No other occupation but the upper 
this means, contrary to the whole policy of i branch of the law is placed out of all legisla- 
niod^rn legislation, the choice of judges is con- | live control. 

fined to one particular class, and the public is j ‘‘6. The Right of attorneys to act as advo^ 
deprived of the services of other comjietent j though restricted much within its an- 

persons who have hitherto presided, and very cient limits, has, until recently, been recog- 
ably and satisfactorily, over similar courts, nised in several courts of quarter sessions, be- 
To innovate upon the rights of the attorney and fore bankruptcy commissioners, and in courts 
solicitor, and to degrade liim from his former for the recovery of small debts. Owing to 
position, has not always been the prevailing this privilege the suitor had the power of sav- 
policy. Many statutes may be found which ing considerable expense ; and the means of 
acknowledge the eligibility of attorneys for lionourable distinction, conferred by intellectual 
those judicial situations. Iriparticular, the 7 , and legal attainments, were placed within the 

Viet. c. 96, and the 8 & 9 Viet. c. 127, autho- j reach of the attorney. This right has been 
rized not only barristers but attorneys to act as gradually invaded and circumscribed within 
judges in the execution of those statutes ; and narrower limits, — a restriction which has al- 
numerous bills have from time to time, from ready led to a great increase of tax upon suitors, 
1827 down to the last session, bt^ii brought and, if fully carried out, will lead to its entire 
into parliament by members of the government, extinction. In several courts of quarter ses- 
wherein attorneys and solicitors were proposed sions, where attorneys have till recently prac- 
as judges of the intended Ibcal courts. Until tised as advocates, they have been superae^d 
lately no objection was ever made to the fitness by barristers ; and the legislative secunfjr for 
and capacity of that branch of the profession to the right of ad vocacy before comm^sioners of 
discharge the duties of the office, and no charge bankrdpts, which is conferred on London so- 
whaterer, either for want of character or ability, Ucitors by 1 & 2 W. 4, c, 56, e. 10, has been 
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ti^ithhcld fioTn solidtx>r 6 in the country. To leidcd upon die clerical or the medical profes*- 
n^hich' may be added» that under the Stmll sion in any of their seveml branches, nor upon 
Debts (^UTt ^ct, 9 & 10 Viet. c. 95, s. 91 , ad^ tiie higher pade of the legal profession, nor 
vocacy is not a matter of right, but a privilege i« it proportioned to the extent of practice, andt 
depending for its exercise upon the mere cunseejuent profits, of the class on which it ie 
pleasure of the judge. exclusively imposed. It is a tax, in that 

“ 7 . Cert^eatea conveyancers , — The Inns of violates, not only the principle of equal justice, 
court, accordingto Iongu8age,haveaIlowed their but the established rules of taxation. The pro» 
members to practise under the bar as certifi- fession is entitled to have this method of raisiog 
cated conveyancers ; but such persons fcrmerly a revenue extended to every other branch of 
confined their practice to the drawing of deeds occupation, or to have it totally repealed, 
and other instruments, and advising on qiies. ** 10. Solicitors* fees and emoluments,— Msny 
tions of title. ^ Of late years, however, a ne-w attempts have been made within the last few 
class of practitioners has arisen, assuming not years to abridge the length both of legal pro- 
only the office of the barrister, in advising upon ceedings, of deeds, and other instruments. It 
titles and settling drafts, but also claiming to is admitted, and indeed has been constantly 
transact business for clients and communicate put forward by the proposers of these altera- 
with solicitors upon conveyancing matters, in , tions, that attorneys and solicitors were insuf- 
ficiently remunerated, even while legal instru- 


the same way as solicitors. Now the legisla 
ture, for the protection of the public, having 
thought it necessary to require that no jiersoii 
should act as an attorne}' or solicitor without 
serving a clerkship of five years, and undergo- 
ing an examination, it is manifestly unjust to 
the profession and dangerous to the public, 
that persons not so qualified, and who have 


ments remained unaltered. That their 
neration should depend upon the number of 
words contained in pleadings or conveyances 
very few would contend. 'I'he substitution of 
a charge duly proportioneil to the labour and 
skill emjiloyed, and the responsibility incurred, 
would be a valuable boon to the public and 


not given, and are not required to give, any acceptable to tbe profession, 
evidence of their fitness or capacity, should be ‘*11. The deficient construciloti and mean- 
allowed to practise, and more especially in a venient situation of the courts at IVestminster,— 
branch of the law which requires the greatest These have lieen long complained of as of ia- 
fikill and experience. ^ convenient structure and deficient in number 

** 8. Parliammtary agents, — The vast in- and accommodation, not only for attorneys, but 
crease in the private business of the houses of for jurors, parties, and witnesses. The distance, 
l^rliamcnt has brought fonvard a great mim- also, of the courts from the law ofifices and 
^r of persons acting as parliamentary agents, places of business, serves to retard the progress 
Formerly some of the clerks or officers of the of legal proceedings, and interrupts the duties 
Houses, and but few solicitors, acted in both of counsel and attorneys. If the courts 
tniU capacity. At present, however, not only of law and equity, the chambers of the judges, 
solicitors, who from a knowledge of the rules masters, registrars, and other officers were 
of evidence, the laws of property, and the prac- united under one roof, the change would 
tice of parliament, may be fairly supposed abridge expense, prevent the waste of time, and 
qualified, — - but persons who are qualified by essentially promote the efficient administration 
merely signing their names in the private bill- of justice. Besides these complaints regarding 
office are ^allowed to act as parliamentary the courts at Westminster, there is a serious 
agents. Ihis subject has attracted muen want of accommodation both for the public and 
notice, appears to be pregnant with public in- the profession in the courts of Nisi Prius in 
convenience, and should be brought before the London, and at the assizes and sessions in the 
houses of parliament with a view to some reform country.” 

of the present practice. « 1 rn , 

9. Unjust andnnequal ta.vaflon,~rhe taxes, subjects and others winch 

in the way of stamp duties, which are levied on enumerated, — such as compu/sory 

attmeys and solicitors have long been a topic ^^/^^ncesnt sittings and assizes. — the muU 

of just complaint. The stamps on the articles tiplicity and expense of /aro reports, &v. 

and admission amount to 1451., the attention of every practitioner is 

earnestly invited; and the committee, 
aamisston, ana for commissions to swear affi- /• 1 - it* 

darite and act a^ Masters Extmordinarv in ‘>'e eo«raeo/proeccr/m^ 

Chancery, extend the amount to 165/. With- *” recommend to be adopted. 

out enterinsr into the justice or expediency of "1. Extension of taw societies.— Tiiey exhort 
the ^mp duties on artides of clerkship and every solicitor in |he kinp^dom to become a 
admissions, the committee, for the present, member of* one of the loiral law societies, now 
* a oiily to toe annual tax of 12/. on town, existioK or hereafter to be established, in order 
and on country solicitors, for the privilege that the whole profession may be comprehendeil 
OT ^emsing their caHing,--an nupomtion in one general society. Many advantages will 
TO!® has taken from them ever since the year result from this. Union will be one, and dot 
levied, « laiige annual the least. It may appear to some to partakeoF 
90,000/. Its ii^stice and paradox, but it is nevertheless true, that no 
inequality are obvious. No ta-x of this kind is class of the community has been so supine md 
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inactive in tba aMartioit of t1iesr.own rights, or 
permitted more pasBively aggietaon and eii« 
croimhinent. Scattered and divided, the pro- 
fesaion has been weak ; combined, Sheir power 
will be, for the accomplishment of every reason- 
able object, amply sufficient. Another advan- 
tage that may be looked for is, the salutary 
control over all its members which may be at- 
tmned by means of such an extendwl associa- 
tkni : thus, disputes may be adjusted, ndes of 
practice established, misfeazance prevented, 
and, what has hitherto been wanting, support 
and encouragement aSbnled to the attorney, 
under circumstances of trial and difficulty, 
which may sometimes meet him in the fair and 
honourable discharge of professional dutjr. 

"The committee recommend, that m all 
those counti:^s which do not yet possess those 
important advantages, law societies and law 
libraries, should, without delay, be founded ; 
and such societies, when formed, should join 
either the present Provincial I^w Societies’ 
Association, or form a new association 
branch of the general body. 

' Promotion affair and honour able practice, 
— *i^is important measure, if carried out, will 
promote fair and honourable practice, an ob- 
ject equally beneficial to the public and to all 
branches of the profession. To these societies, 
or to the genenal association, appeals may be 
made on disputed points of professional usage; 
abuses may be examined and rectified, and ap- 
plications to the superior courts, or to parlia- 
ment, may be concerted. 

“ The committee have had interviews vnth 
the council of the Incorporated Law Society, 
and with the committees of many of the pro- 
vincial law societies; and as the objects of the as- 
sociation arc just in themselves, tend to the public 
good in the due administration of justice, and 
are, moreover, calculated to promote the useful- 
ness and respectability of the profession, they 
have received assurances that the present Asso- 
ciation will have the cordial co-operation of all 
the existing societies. 

** 2. Improvement in legal education, — As a 
means of raising the intellectual character of 
the profession, the committee recommend that 
a higher degree of classical literature, of science, 
and general knowledge, than is ordinarily pos- 
sessed, should hereafter be required, before the 
clerk is allowed to be articled. 'Fhe examina- 
tion also, as to the principles and practice of 
the law, should gradually be improved, become 
more extensive and stringent ; and, with a view 
to excite emulation, a further examination might 
be instituted for the purpose of conferring some 
mark of honour on candidates who should dis- 
tinga^ themselves by a profound and accurate 
acquaintance with the varioui% topics of general 
and legal knowledge. Such a measure would 
probamy go far to secure the after success in 
life of those most likely to be |m honour to the 
general body. 

** 3. Slate of the profession to be submitted to 
parliament , — To promote the redress of all, or 
at least some, of the public imd professional 
griei’ances which have been touchea upon, and 


of others that may hereafter be brought to their 
notice, the committee propose, at as sally a 
period as maybe convenient,to briii^ thegeneral 
state of the profession, or, if that oe too large 
a matter, at least some particulars of it, un^r 
the consideration of paruament. In the mean 
time, they are taking means to collect the ma- 
terials and evidence to be adduced ; and th^ 
strongly urge upon every member of the pro- 
fession, the necessity of contributing his aid, 
by expressing to the committee his sentiments 
on the various topics which have been noticed 
in this address, or suggesting others ; adducing 
at the same time instances in support of hia 
opinions. The committee fully expect from 
these aids, and from various sources of infor- 
mation opened to them, to be prepared with a 
great body of facts ready to be established be- 
fore a parliamentary committee. 

4. Information to he publicly circuluted,^ 
The committee propose also from time to time- 
to circulate information on the past and present 
state of the profession, and on the manner and 
extent in which the public interest is thereby 
affected. Such information the committee con- 
ceive to be necessary, not only for the public, 
which has at present a very superficial know- 
ledge of tliese matters, but even for the profes- 
sion itself, which, although the sense of injury 
is general amongst its members, has yet to form 
and mature its own opinion on many of the ex- 
isting evils and their remedies. 

** An investigation before parliament of the 
subjects referred to being an essential object 
of this association, it will be one of the duties 
of the committee to prepare the way for it, so 
far as circumstances will permit, by proper re- 
presentations to members of the legislature, 
and by obtaining the assistance of some of those 
individuals who maybe qualified to conduct the 
proposed parliamentary inquiry in a committee 
of the House of Commons. 

" To further this object and to secure, in a 
future parliament, a candid hearing of their 
appeal, the approaching general election affords 
to every member of the profession an oppor- 
tunity of contributing, by directing the at- 
tention of the candidates and representatives 
to the important subjects alluded to in this 
address. 

‘‘ If all, or even the principal part, of these 
measures shall be adopted and followed out 
with vigour, tempered at the same time with the 
discretion which the subject so obviously re- 
quires, the committee entertain a confident hope, 
that the day will arive, and is perhaps not far 
distant, when many of the hindrances to the 
attainment of justice shall be removed, whan 
the tone of public feeling towards the profession 
will be changed, and the character and station 
of the solicitor placed upon that honourable 
eminence, to which, viewing the important aitft 
responsible nature of his duties, and the imH'— 
ner in which, for the most part, those diltieB 
have been performed, not only is he jusdV* en- 
titled, but the public interests imperatively re- 
qui: 

Every member of tlie profosstoa is 
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•cfarnestly requested to sttite bis views on 
the several topics comprised in this ad- 
^Iress, tmd to signify, by the Jst of June, 
wliether he is willing to join the associa- 
tion. Communications are to be addressed 
to any member of the Committee ; or to 
Mr. Maugham, the Honorary Secretary, 
dhancery Lane, London. 

Whilst these measures are in progress 
for asserting the rights and advancing the 
interests of the profession, wc are glad to 
learn that another plan, to which we have 
occasionally adverted, has not been lost 
oiglit of, — the establishment of an jft- 
torfiei/s' College Ibr aged. iiiKrm, and indi- 
gent members. The prospectus is now 
tinder consideration, and we have reason 
to believe will soon be issued. 

CONSTRUCTION OF THE STAMP 
ACT- 

SEPARATE AGREEMENTS ON THE SAME 
PAPER. 

V The number of the Queen’s Bench re- 
ports published during the last week,^ con- 
tains two cases which bear directly upon 
the question, when an instrument contain- 
ing various stipulations requires to be 
*atomped, or if stamped with one denomina- 
of stamp, when a different stamp is 
^required ? In one of the cases alluded to, 
tha court held that the instrument, which 
was the subject-matter of discussion, re- 
quired no stamp whilst in the second 
'CWe it was held, that an instrument 
etomped with a 30^. stamp as a lease, also 
required an agreement stamp to render it 
admissible in evidence.*^ 

: In tlie case last referred to, articles of 
agreement were produced, by which one 
James Walton agreed to take a public 
house of Samuel Wharton, at a certain 
Tent, to buy of Samuel Wliarton all the 
beer ivliich should be sold and consumed on 
the premises, under a penalty of 80/- each 
barrel, and to quit upon six months’ notice, 
mder a penalty of 30/. per month for hold- 
ing over. By the same instrument it was 
further agreed, by John Walton, (the 
brother of the said James,) that he should 
bold himself responsible for any amount of 
money which may become due from James 
Woiton to Samuel Wharton, to the amount 

7 Queen’s Bench R. part 2- 
^ , Mayfield v. Robinson, 7 Q. B. 486. 
Wharton v. Walton, f Q. B. 474. 


of 86/. This instrument was executed by 
the three parties named in it, James 
Walton, Samuel Wharton, and John 
Walton. Ttiis document was stamned as 
a lease. It was objected, that it also rer 
quired an agreement stamp, containing, as 
it was argued, two distinct agreements, — 
one from James Walton to take his beer 
from Samuel Wharton, and an agreement 
of guarantee by John Walton. It was con- 
tended on the otlier side, that the agree- 
ment by James Walton to take beer was 
incident to the lease of a public house, like 
a covenant to build or insure in an ordinary 
lease ; and as to the guarantee, it was said 
to be connected with the agreements of the 
lessee, and to have formed, in fact, part of 
the consideration for granting the lease. 

The court thought, this was not a case of 
tw'o parties joining in the principal cove- 
nant, as in Price w Thomas,* it was a dis- 
tinct agreement by one party to guarantee 
the payment of money by another, and 
therefore required an agreement stamp. 

The facts in the case of Mayfield v. 
Robinson were more simple. By articles 
of agreement, not under seal, one T. North 
agreed to rent of George Mayfield a ferry 
called Dogdyke Ferry, for the sum of 6/. 6«. 
per annum, to be paid half-yearly, and the 
same instrument recited, that North at the 
same time bought of Mayfield the great 
ferry boat ” for 20L, of which 5/. was to be 
paid on tlie 6th April next, and instalments 
of oL at intervals of one year, until the 
whole sum of 20/. was paid. The agree- 
ment w'Rs unstamped, and it was objected, 
that it ought to be stamped, either as a 
lease at a rent of more than 5/., or as an 
agreement the matter of w’hich was above 
the value of 20/, To this it was answered, 
that the instrument w'i:s not a lease, be- 
cause it professed to pass an incorporeal 
hereditament, wliich could only be done by 
deed- As an agreement it w*as not subject 
to stamp duty, because the matter w^as not 
j necessarily w'orth 20/., being only a yearly 
tenancy at six guineas a year. Then, as 
to the memorandum relating to the boat» 
it constituted a distinct agreement, exempt 
from stamp duty, as a memorandum or 
agreement for or relating to the sale of 
goods.” . r 

The Court was clearly of opinion, that 
the instruipcnt was not a lease, inasmuch 
as it purported to be a granf of an incor- 
poreal hereditament without seal ;S and if 

^ 2 Barn. & Ad. 218. 

t Bird V, Higginson, 6 Ad. 8c El. 824 ;: Wood 
V. Leadbitter, 13 Mees. & W* 838. 
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it opohited as an agreeniMt for a Ieas^» it 
tO<}uired no stamp, because the value of 
the subject-matter did not brii^ it within 
the charging part of the act. The value of 
the boat could not be added to raise the 
amount above 20/., inasmuch as that was a 
a distinct and separate memorandum of a 
bygone purchase of goods, and in itself] 
subject to no stamp wh^atever. Upon these 
considerations, the court held, that the in- 
strument was properly received in evidence 
without a stamp. 

The two cases suggest, that the con- 
struction the courts put upon the stamp 
act is so intimately connected with the 
nature and legal effect of the instrument 
tendered in evidence, that the document 
requires to be carefully weighed and ex- 
amined before the application of the statute 
can be determined upon. 

STAMP ON FURTHER MORTGAGE 
SECURITY. 


Much attention has been excited by the de- 
cision of the Court of Exchequer in the case of 
Humberston v. Jones ^ in wliich Mr. Baron 
Parke, in delivering the judgment of the bourt, 
said, that where, besides the transfer of a 
former mortgage, a fresh security was added 
for the sum originally lent, as in the case of 
Brown v. Per/g, 6 Q. B. 1 ,in which the first mort- 
gage was of a term, and the second conveyed 
the fee to secure the old and new advances on 
one aggregate sum, a further stamp was ne- 
cessary. In the present case there was not a 
transfer from the first mortgagee to the plain- 
tiif, giving him only the same security which 
he had, and the same right to the land con- 
veyed, but there was a fresh covenant froni the 
defendant to the plaintiff to pay at difi*erent 
times, as well the original demand as the sub- 
sequent advance, and there was a power to 
raise the former as well as the latter sum by 
sale of the estate. The deed therefore con- 
tained more than a transfer of the old mortgage 
and the advance of a further sum, and conse- 
quently required a further stamp than the ad 
valorem on the new advance.*' 

There is reason to apprehend that the form 
of transfer of mortgage adopted in this case has 
been generally, if uot^ universally, used with 
stamps of the same demominatioD ; and it may 
be well to consider whether the ambiguity in 
the Stamp Act should not be removed by a 
. declaratoiV act. It appears that the canstruction 
to. which the court has come is not in accord- 
ance with the opinions of the stamp office, 
whisre usually the strictest interpretation in 
favdfir of the levenue naturally prevails. 

^ Sets Doe d. Barnes y* Roe^ A Bing. N* C. 
737. 


COSTS IN THB NEW COUNTY OOUHTSL 

7b the Editor of the Legal Observer^ 

Sir,— T his act is entitled ** An Act for the 
more easy recovery of Small Debts and Demand 
in England and WalesP I purpose in a few 
words to illustrate how far it deserves its title.. 
This, 1 think, will appear by reference to the 
first case in which I have been personally en- 
gaged in the court : — A long pending dispute 
on the balance of an account arising out of the 
Reading and Caversham Regatta, existed and 
was pending in a local court of record in thie 
borough, at the time the act came into opera- 
tion, and willing to exemplify the value of itB 
provisions for seearing inexpensive justice, my 
client (the plaintiff) abandoned the proceedings 
instituted and entered a plaint in the new 
court for recovery of 4/., being the balsmce 
claimed from the defendant- Much hostility 
of feeling had existed as to the claim, whicni 
was regarded in the town and by the partie»- 
rather as a trial of the personal character of a 
respectable tradesman than a dispute commen- 
surate in importance with the amount sought 
to be recovered ; and when the trial came offl, 
it was apparent that nothing less than persomd 
integrity was the question in issue. The de-- 
fendant was represented W one of the ablest 
and oldest practitioners in Reading, who stated 
that he had as many as half-a-dozen witnesses 
to examine, some of whom came from a con* 
siderable distance in rebuttal of the plaintiff’s 
statement and show that he had totally misre- 
presented the transaction. It is needless to go 
into the merits of the case, which, after occupy- 
ing the greater part of the morning, terminated 
in the plaintiff’s favour, the judge having first 
expressed a strong opinion as to the defence 
which had entirely failed, and the plaintiff left 
the court without any imputation upon his 
character, entitled by the express direction of 
the judge to the costs of the cause. Now, sir,, 
comes the utility of the act. The costs were 
taxed by the officer of the court without any 
notice of taxation having been given to either 
party to attend, and consequently without any 
opportunity having been afforded for discussing 
either principal or j>ractice. I subjoin the par- 
ticulars of the costs allowed. 

Claim ..£400 
Adjudged .400 

Plaintiff, ^ 

1847, ‘ ^ * 

Mar. 31. Summons: judge J*., clerk 

1*., baiUtfed P 2 S 

Apr. 15. General fund : (5 per cent. 

on amount recovered) • 0 * O 

16. Swearing two witnesses at 

Sd. each . . • • . . 0 W & 

Hearing, including calling- ?*'. 
on cause : judge 2s. 6d., 
clerk Is., bailiff 4d. . . . O 3 lO 

'^tnesses : pluntiff Ss., an- , 
othet 6s. . . . . k O 10 9 

"5 
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Order copy imd aesvlce : £ d. 
judge clerk 

bailiff 6d 0 2 G 

Paying in and out of court .010 


£14 4 

First, it will be observed, that the plaintiff 
and another are the only witnesses allowed to 
the plaintiff. He had four in court ready to be 
examined in confirmation of his statement, but , 
an intimation from the learned judge that bis ! 
testimony had not been shaken upon a severe j 
cross examination to which he was subjected, i 
was the only reason that not more than one was | 
examined, notwithstanding that witnesses in ; 
contradiction were in court, and afterwards ! 
were examined by the defendant's solicitor. I 
Lastly, it v/ill be seen that no costs of })repara- 1 
tion or investigation are permitted. 1 am aware j 
that under the act the defendant is expressly j 
exempted from ])aying the costs of employing ! 
an attorney, less than 5/. having been recovered; I 
but surely this must be intended to mean the 
employment, payment for which is awarded in 
other cases hy the same section, which is that 
of appearing or avting 07i behalf of any per- 
son in the said court, and it cannot mean that 
acts done out of court, especially after the plaint i 
has been entered, are not costs in the cause ? j 
Indeed, the disallowing the fee for advocacy is i 
a grie^'ous injustice, but to disallow all the costs 
of the professional assistance rendered, is to 

i ilace parties upon unequal terms, as a rich de- 
endant may thus obtain a most undue advan- 
tage over a poor plaintiff, and nice versd. In 
the present case the plaintiff has incurred a 
considerable professional chai-ge for investigat- 
ing the circumstances of the dispute, collecting 
the evidence necessary to substantiate the claim. 


and to rebut tlie unjust defence set up ; and 
finally, in paying his solicitor for carrying tlie 
cause into court to a successful issue ; and yet 
not one farthing of this expense can he^ re- 
covered from the defendant, who has detained 
from the plaintiff his just demand. 'JThe costs 
of recovery will far exceed the debt, and must 
form to all practical minds the best illustration 
of the value which is to be assigned to this act, 
passed osleneihly for the more easy recovery 
of small debts and demands/' 

It is worthy of remark, that had the plaintiff 
and defendant resided twenty miles apart, the 
action might hav^e been tritnl in the supenor 
courts, and the defendant must have lx;en 
visited with costs to the amount of tliree times 
as many pounds as he has to pay shillings, 
which is in effect to make a plaintiff’s right to 
recover costs depend upon the strange circiun» 
stance of the relative situation of the jilace of 
his abode. I am, sir, 

Your most obedient servant, 

Samuel B. Lamb. 

Reading, 27 fh April, 184jr. 


AITORNEYS’ GOWNS. 

We hear that many of the attorneys who at- 
tend the New County Courts have appeared in 
Gowu« ; and through many of the Agency 
Offices orders are given for a large supjdy of 
these robes. Of course there can he no doubt 
of the right of the attorneys to appear in the 
costume anciently belonging to them, and we 
think it is desirable they should do so, whenever 
they act in the character of advocates. 


FEES OF THE HOUSE OF COMMONS. 


FEES TO BE PAID BY THE PROMOTERS OF A PRIVATE BILL. 

Ob the deposit of the Petition, Bill, Plan, or any other Document, in the Private i £ 5 . rf. 
Bill Office - - - - - - - - - 500 

For every day on which the Examiners shall inquire into the compliance with the 

Standing Orders - - - - - - - 500 

For Proceedings in the House* 

On the presentation of the Petition for the Bill - * - - * 500 

On the First Heading of the BUI .. - - - . -15 00 

On the Second Reading of the Bill - - - - - -15 00 

On the Report from the Committee on the Bill - « - - -15 00 

On thelliird Reading of the Bill - - -t-*. • 15 00 

Bills from the Lords, commonly called Estate Bills, Divorce Bills, Naturalization Bills and 
Name Bills, to be charged only one-half of the preceding Fees. ° 

The preceding Fees on the Petition, First, Second, and Third Readings, and Report to be 
increased according to the ntoney to be raised or expelled under the authority of tne .^U for 
the execution of any work,^in conformity with the following scale : — 



m 


Fees qftJio Hon&e of Commov,s on Privaie SiHs^ 

If the sura be 50,000Z., ami under lOOjOOOZ* twice the amount of such Pecs. 


59 

100,01)01. 

55 

200,000/. three tliues 

55 

55 

200,(100i. 

55 

300,000/. four „ 

55 

59 

300,000?. 

55 

400,000/. five „ 


59 

400,000?. 

99 

500,000/. six „ 

• 

55 

99 

.WO, 000/. 

95 

750,000/. seven „ 

59 

59 

750,000/. 

99 

1,000,000/. eight „ 

99 

55 

J ,000,000/. 

99 

1,500,0';0/, nine ,, 

99 

95 

1,500,000/. 

99 

2,000,000/. ten „ 

59 


And at LIjcj same rate of iarrease for every additional 50f),()00Z. up to five miliions, and further 
at the like rale of incrca.«e for every adJitioiial niillion beyond five millions. 

For Proccedliifjs hr fore arjj CoiuiniliCe, 

For every dny on \vhicd» the < kjiniMittee sh;dl sil, — | £ s, d~ 

If the JVomotors of the Itill appeiir by (kiuo.^cl - - - - j 10 0 O 

If they app-‘ar withoul; Counsel - - - - - (50 0 


rEi:S TO BK r.Y VilE OPPONENTS OF A riMVATE lill.I.. 

On the deposit of e^•ery Memorial compiain.is'jf that the Standing Orders have 
not been coinjjlied willi 


For Froviedhf.js l.t the Horse. 

On the presentation of every Petition against a Private Hill 


For Proceedliir/s htforc the Evam'intrSy or before miy Coynmiltce, 

Tor every day on whieli llio lv\aminers shall inquire into any Memorial com- 
l)laiuing (if a non-comj)lianec wil'u the Staiuiing Orders _ - 

For evtu'y day on whicii the Petitioners aj>pear by Counsel before any Com- 
mittee 

If llicy ajjpear without Coum el - - - - - - 


£ s. d, 

1 O o 

2 0 0 


3 0 0 

5 0 0 

3 O O 


CKNEKAL. FEES. 

On every Motion, Order or Proceeding in the House upon a Private Bill, Peti- 
tion, or matter not otherwise charged *" " " 7 “ 

For Copies of all l^ipers and Doeinnents, at the rate of 72 words in c^'cry 
folio, — 

if five folios or under ------- 

if above five folujs, per folio ------ 

But if for Members ------- 

For the (k)])y of a Plan made by the parties - - - - - 

For the inspection of a Plan, or of any document - - - - 

For every Plan or Document certified by the Speaker pnrsuafnt to any Act of 
Parliament - - -- -- -- 

For every day on udiich any parties shall be heard by Counsel at the Bar, from 
each side - - -- -- -- 

For every day on which a Committee of the whole TIou^^c shall sit on a Private 
Bill or imiLter - - - - - 

For serving any Summons or Order on a Private Bill or matter 
For Riding Cliarges, if on any Private Bill or matter, p?r mile - - - 

For every Order for the commitment or discharge of any person 
For taking any person into custody for a Breach of Privilege or Contempt 
For taking any person into custody for any other cause - - - 

For every day on which any person shall be in custody - - - 

For Riding Ctiarges per mile - - - • . " " 


£ s. tL 
1 0 O 


0 5 0 

0 10 
0 0 5 
10 0 

0 5 0 

10 0 0 

10 0 O 

6 0 0 
10 0 
0 10 

1 O O 

5 0 0 

2 0 0 

1 0 O 

0 0 5 


Fees to be taken b// the Short^hand Writer, 

For every day he sli^dl attend - *- - - 

For the transcript of his nt>tes, pe^ folio of 72 words - 

The preceding Fees shall be charged, paid and received at such times, in such manner^ 
and under such regulations, as the Speaker shall from time to time direct. 


:| 


£ 

2 i 

O 1 


A 

0 

O 


That every Bill for the particular interest or benefit of any pei^on or persotBS, wheUi^llie 
same be brought in uima Petition, or Motion, or Report from a Committee, w BTOUgln from 
the Lords, hath been and ought to be deemed a Prii'ate Bill within the meaattai|t of the iahle 
of Fees. 
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E»amination cf Attorneg$^Attom^» to be Adm^ei, 


EXAMINATION OF A'lTORNEYS. examined conditionally, but tlie articles mufet 

be left within the first seven days of tenn» and 

RESULT OF BA.STER TB&M EXAMINATION. ^^wers Up tff that time. 

V . . . ^ A paper of questions will be delivered to 

At the examination on the 27th April, 98 each candidate, containing questions to be an- 
candidates were entitled to be examined but swered in writing, classed under the several 
four of them did not attend, and eight were heads of — 1. Preliminary. 2. Common and 
postponed. Statute Law, and Practice of the Courts. 3. 


TRINITY term EXAMINATION. 

The Examiners appointed for the examina- 
tion of persons aralying to be admitted attor- 
neys, have fixed Tuesday, the Ist day of June 
next, at half-past nine in the forenoon, at the 
Hall of the Incorporated Law Society, in Chan- 
cenr Lane, tg take the examination. 

The articles of clerkship and assignment, if 
any, with answers to the questions as to due 
service, according to the regulations approved 
by the judges, must be left with the secretary, 
on or before Friday the 28th of May. 

Where the articles have not expired, but will 
expire during the term, the candidate may be 


Conveyancing 4. Equity, and Practice of the 
Courts. 5. Bankruptcy, and Practice of the 
Courts. 6. Criminal Law, and Proceedings 
before Justices of the Peace. 

Each candidate is required to answer all 
the Preliminary Questions (No. 1 .) ; and it is 
expected that he should answer in three or 
more of the other heads of inquiry,— Commott 
Law and Equitt/ being two thereof. 

According to the printed List, there are 165 
candidates to be examined in Trinity Term, but 
52 of these have already passed. On the other 
hand, there are 10 applicants for examination — 
whose names are not in the List for admission. 


A'lTORNEYS TO BE ADMIITED, 
Trinity Term, 1847. 
(Concluded from page 30, ante.) 


ISrnrft. 


To whom Articled, Assigned, fye^ 
Fletcher, William, 37, Queen Square; Man- 
chester ; and Lloyd Square 
Fenwick, John Clercvaulx, 15, Millman St., 
Queen Street Place ; and Stanhope Street, 

Regent’s Park 

Glubb, Peter Burke, 20, Featherstone Build- 
ings and Great Torrington . 

Game, William, Pointington ; Temple ; and 
Liverpool . . . . ’ . . 

Gale, Charles Francis, 12, Queen Square 
Gant, James Greaves Tetley, 1, Spring Garden 
Terrace, Trinity Square ; and Bradford . 
Gibbon, Henry, 32, Great James Street, Bed- 
ford Row 

Gooding, Jonathan Robert, 33, Gower Place, 
Euston Square ; and Norwich . , 

Holt, Jonathan, 250, High liolborn; Malmes- 
bury ; Coventry ; and Newgate Street . 

Hamer, Thomas Greensit, Wakefield 

Hill, Richard Price, 3 Sergeant’s Inn, Fleet 
Street ; and Worcester ... 

Hallward, Charles Berners, Swepstone Rec- 
tonr ; and Albany St., Regent’s Park 
Hick, Robert, 20, Chance^Lane ; and Selby 
Hore, Edward Madge, Dulwich Common, 
Surrey . ; . . * . 

Hartley, John, Buiy .... 
Hurford, Alexander Samuel, 2, CRstle Street, 
„ Holbom . . . 

Halqne, Robert, 29» Old Bond Street ; and 
Old Burlington Street . . . * 

Hemman^ John, Christy’s Cottage, Old Kent 
Road; and Whittlesey . 


CUrhs^ Names and Eesidences., 

William Burdett, Manchester 

John Fenwick, Newcastle-upon-Tyne 
Hugh Shield. Queen Street, Cheapside 

William Gill Glubb, Great Torrington 

Messrs. Statham and Horner, Liverpool 
James Bowen May, Queen Square 

Johnson Atkinson Bu.siield, Bradford 

William Henley Gibbon, Great James Street 

James Winter, Norwich 

Andrew Tucker, diaries Street, Blackfriars’ 
Road 

C. Ireland Shirreff, Lincoln’s Inn Fields 
T, Haxby, Wakefield 
John Scholey, Wakefield 
Charles Cresswell, Worcester 
G. Price Hill, Soho Square 
Charles Cresswell, Worcester 
John Thomas Ambrose, Manningtree 
Edward T. Cardale, late of Bedford Row 
Matthew Pearson, Selby 

James Hoi^, Lincoln’s Inn Fields 
William Plant Woodcock, Bury 

John Taylor, Castle Street; and Oxford 

T. G. Norcutt, Queen Square 

John Peed, Whittlesey 
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AitomtyB to be Admitted. 


Jarratt^ William Otley^ 9, Albert St., Morning- 
ton Crescent ; and Great Driffield • 
Jennings, Williams, 14, Manchester Street, 
Gray’s Inn Road ; and Fellside 
Joachim, Bristovir, 34, Gower Place, Easton 
Square; Lowestoft; and Park Street, 

Islington 

Johnson, Richard, Southport, Lancaster 
Jeffreys, Charles, 7, Bedford Street, Bedford 
Row; Southampton St.; Gian dyh Castle ; 
and Denbigh .... 
Janeway, William, Portland Place, North 
Clapham Road .... 
Knipe, Francis, 23, Charlotte Street, Bedford 
Square ; Worcester ; and Cheltenham 
Kays, John Henry, 1 1, Graham Street, Eaton 
Scpiare ; and Sloane Terrace . 

Kipping, Thomas, 27, Alfred Street, Bedford 
Square; and Tonbridge 
Layton, John, I, Great Bride Street, Liverpool 
Road ...... 

Louch, John, juii., 12, Featherstone Build- 
ings ; Langport, Eastover 
Lumb, James, 12, Featherstone Buildings; 

Whitehaven ; and Tavistock Place . 
Lambert, Alfred, 13, Upper Stamford Street, 
Black friars ..... 

Lea, John Wildman ''.rhoinas, 1, Arthur Street, 
Gray’s Inn Road ; and Areley Kings, 

Wribbenhali 

Lowrey, Frederic, 23, Weston Place, Paucras 
Road ...... 

Lucas, William, High Street, in Wem . 

Lamb, William Frederick, 1, Garden Place, 
Lincoln's Inn Fields ; and Bristol • 
Lake, George, Mortimer Road, De Beauvoir 
Town ...... 

I^evy, Henry, 7, Arundel Street, Strand . 
Lewis, Janies Price, 21, Liverpool St., King's 
Cross ; Hertford ; and Coventry Street 
Milward, George, 13, Half Moon Street, 

Piccadilly 

Meggison, Robert Graham, Newcastle-on- 
Tyne ; and York .... 
Mylne, Everard, New River Head . 

Moore, William George, 42, Lothbury . 
Morris, Edward, 6, Southampton Street, 
Mornington Crescent; Hereford; Wel- 
lington Street ; and Hampstead 
MolineuY, Joseph, Cordwainers’ Hall 
Medland, William, jun., 31, Surrey Street, 
Strand ; and Salters’ Hall 
Norman, George Lewis, Yeovil ; and 5, Wig- 

more Street 

Nickoll, John James, 16, Ely Place, Holbom 
Ord, John Charles, 2, Cumberland Terrace, 
Regent's Park • • • • 

Owen, Thomas, 21, New Ormond Street; 

and 10, Angd Street, Islington • 

Perkin, Henry Thornton, 19, Addle Street, 
Wood Street, Cheapside ; Streatham Hill; 
and Devo&shjre Square * • 

Parr, William, 17, Portugal Street, Lincoln’s 
Inn; and Po^e . • • • 

Pike, F. Christopher Vernon, 9, Canonbury 
Terrace, Islington • • • • 


Edmund Dade Conyers, Great Driffield 
Silas Saul, Carlisle 


Edmund Norton, Lowestoft 
Already admitted in C. P., Lancaster 

Isaac Gilbertson, Bala 

Samuel Edwards, Denbigh 

John J. J. Sudlow, Chancery Lane 

John Williams Knipe, Worcester 
Francis Hcrhert, Staple liui 

John Watson, jun., Lincoln’s Inn Fields 
John Watson, sen.. Wood Street 

Messrs. Carnell and Gorham, Tonbridge 

Henry Edwards, Ely Place 
John Samuel Warren, Langport, Eastover 
John S. Gregory, Bedford Row 

William Lumb, jun., Whitehaven 

John lliile, Betlford Row 


Edward Richmond Nicholas, Wribhenhall 
John Lowrey, North Shields (deceased) 

H. Aug. de Medina, Thavie’s Inn 
JonpJ.han Nickson, Wem 
Samuel Wahnslcy, Wem 

-Robert Osborne, Bristol 

John Lake, Lincoln’s Inn 
John Lewis, Arundel Street 

, Philip) Longinore, Hertford 

Geo. Fred. Prince Sutton, Basinghall Street 

James Russell, York 
James Terrell, E.Keter 

Henry B. Wedlake, King’s Bench Walk 
Joseph Moore, Lincoln 

John Cleave, Hereford 
George Philcox Hill, Brighton 

Thomas Sworder, Hertford 

Messrs. Newman and Lyon, Yeovil 
. Robert Southee, Ely Place 

John Ord, York 

.Edward Griffith Powell, Carnarvon 

Thomas Leigh, George Street, Mansion Ifquse 
. Bicbrd Weston Parr, Pool® 

Francis William Pike, Bedfoed Row 
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Pinqhin, John, jiin , Winsley, Wilts 
Poole, William Thatchell Henry, 63, Lincoln’s 
" Inn Fields; -Stoke-under-Hamdon ; 10, 
Gray’s Inn Place; and Featherstone 

Buildings 

Poole, William Thearshy, 7, Featherstone 
Buildings ; Carnarvon ; Angel Terrace ; 
and New Ormond Street ■ • 

Pratt, John Forster, 7, Arthur Street, Gray’s 
Inn Road ; and Berwick-upon-Tweed 
Pollard, George Octavius, 35, Dorset Street, 
Portinan Square ..... 

Payne, John, 60, Judd Street; Tavistock 
Place ; and Nottingham .... 

lloscoe, William, 4, Hoi ford Street, Clerkcn- 
wcll ; Nether Knutsford ; Lower Cal- 
thorpe Street ; Beaumaris; andMyddletoii 
Square ....... 

Rowlands, John, 27, Alfred Puicc, Bedford 
Square ; and Chester . . . . 

Roche, Charles Bennett, Daventry 
Redniayne, Thomas, jun., Giggglcswick 

Robinson, William, 1, Frederick Street, G^ay^s 
Inn Road; Richmond; Chapter House 
Square 

Radcliffe, William, Tramncre^^aiid Burton 
Crescent ...... 

Rowclifle, Edward Lee, 7> New Ormond Si. ; 

and Milman Street , . . . 

Roose, Francis, 33, Upper Montague Street, 
Montague Square . . . . . 

Reynolds, Henry, Wellington Road, Ilands- 
worth; and Stafford . . . . 

Stanton, Thomas Knight, Dorchester; 3, (Cam- 
bridge Street, Ilyde Park Square ; 76, 
York Road, Lambeth . . . . 

Smallwood, John, 37, Lower Park Street, Is- 
lington; and Birmingham • • 

Sparrow, John Wm., 70, Up]>er Seymour St. . 
Stevens, John Robert, 65, Moorgate Street; 
and Warwick Villas, Maida Hill • • 

Spurr, James Frederick, 28, Everett Street, 
IlusscU Square ; and Gainsburgh 
Sansom, Samuel, 66, Judd Street ; and Powis 
l^lace ..•■••• 
Salmon, John, 28, Tavistock Place, Tavistock 
Square; Newcastle-upon-Tyne 
Selby, Francis Thomas, Spalding . 

Smith, Charles Joseph; 5, Willow Terrace, 
Islington ; and Guildford 
Sampson, Henry Atkins, 28, King Street, City 


Skipper, George, Hamlet of Thorpe, Norwich ; 

and Grafton Street • . • . 

Stansfield, John Fish, 3, Mornington Place, 
Hampstead Road; Todmorden ; and Ac* 

crington 

Score, Charles, 43, Carey Street • • 

Selby, John Caleb, 32, Tavistock Place, 
•Tavistock Square ; and Sheemess , 
Slater, William, 10, Lower Calthorpe ; 

and Manchester * » • . 

Smith, Robert, 18, Baker Street, Clerk^lrH ; 
Warwick ; and Norfolk Street • 


be Admitted. 

William Stone, Bradford 


John Slade, Yeovil 

John Sherwood, King’s Bench Walk 

Richard Anthony Poole, Carnarvon 
William Lowe, Tanlield (^ourt. Temple 

Ilohert Weddell, Berwick-upon Tweed 
Messrs- Powell, Broderip, and Wilde, New 
Square, Lincohi’s lun 
Edwin Eddisoii, Leeds 

George Rawson, Nottingham 


Thomas Roscoe, Nclhcr Knutsfoid 

John F. Maddock, (.'hesler' 
Thomas (Corhet Roche, Daventry 
Joseph Newlon, Furuival's Inn 
J. Cham])lc*y Rutter, I'-ly Place 


Henry Allison, Richmond , , ' ’ 

■ I ! J ' ' 

Thomas 'J'oulmin, Liverpool \ 

Charles RowclilTe, Stogumber 

John Ildcrton Burn, South Square, Gray’s Inn 

Edward Bower, Birmingham 

^^'il]iam CTharles Lacey, Ciucen Si., Chcapside 
Jos. F-dm. Pool, Walbrook Buildings. 

William Spurrier, Birmingham 
Henry Tiften, Sudbury 
Christopher Stevens, Havant 

Henry Walker, Southampton Street 
T. N. Farquhar, Sydenham 
Henry Spurr, Gainsburgh 
Samuel Bellamy, Gainsburgh 

James Burton, Powis Place 
Thomas (’arr, Newcastle-in'on-Tyne 
Mark L. Jobling, Newcastle-upon-Tyne 
Ashley Maples, Spalding 
William Edwards, Spalding 

Joseph Hockley, Guildford 
Robert Taylor, Gray’s Inn Square 
Sam. Edw. Donne, New Broad Street 
T. 11. Devonshire, Austin Friars 

John Skipper, Norwich 


James Stansfield^Ewood, near Todmordhm 
Charles Score, Austin Friars 
Thomas Turner, Bath 
Knowles King, Maidstone 
Robert Edme^es, Sbeemesa 

James Saunders, Manchester 

•Samuel William Haynes, Warwick 
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Stoker^ John Georpfe, Ne\vcastle*upotj-Tyne . 
Townsend, James Cupleston, Plymoutli . 
Taylor, John, jnn„ Leverington Parson Drove, 
lily ; and 2, Green Terrace, Clerkenwell . 
Turner, Llywelyn, 21 and 11, Is^cw Orinoud 
Street ; and Carnarvon . 

Tarleton, hVancis Willington, 9, Phoenix St., 
Cjarcnd&ii Square • • . . . 

Thomas, WilliainJoseidi, 4, Canonbury Park, 
Islington ; ilrccon ; and Hereford . 
Thomas, David, C/armurthen 
Tennant, Edmund, S, yVrtlmr Street, Gray's 
Inn Road; and Peterborough 
Tudor, Janies, Kidderminster 
Witchcll, Edwin, Stroud . . . . 

AVh ite, John, juii., 0, Grosvenor Place, ('arn- 
bcrwell Road . , . . . 

Wittey, Henry, 24, Trinity Square ; and Col- 

eij ester • 

West, Frederick, 2f), John Street, Pentonrille ; 

J’eekhatn ; and llighgate 
Wilkinson, AVilliain, *2, Upper Charles Street, 
Northampton Square ; and Morpeth 
Wills, Thomas Edward, 2, Regent Place, 
West, Regent Square ; and Shaftesbury . 
AVhito, George Graham, :il, Charrington St., 
Clarendon Sq, ; St. Austell; and Arthur 
Street ....... 

Whitcdiead, Thomas William, 11, Elizabeth 
Terrace, l/iverj)ool Road 
Woodhouse, Josh. Carpenter, 53, Frederick 
Street, Gray’s Inn Road ; and Leominster 
Winfred, Willhiin, (5, Elysium Row, Fulham ; 

and 31, Hart Street, Bloomsbury 
Withall, William Henry, 7, Parliament Street, 
Westminster 

Walpole, William Sturman, Norwich Beyton 
Lodge, near Bury St. Edmund’s; and 

Clarendon Square 

Wright, William, Settle 

Wallis, George Oakes, 13, King Street, Port- 
man Square ; and Derby 
Welstead, Frederick, 1.5, Cadog.in Terrace, 

Chelsea 

Worthington, Thomas, 6, Myddleton Square; 

and 60, Carey Street, Lincoln’s Inn 
Wetlierfield, George Manley, 5, Union Place, 
City Road . • . • • 

To be added to the List for Trinity 

Bussell, Edward Reuben, 24, Gerrard Street, 
Islington ; Winckworth Buildings ; East 
Road, City Road ; and Gloucester . 
Cambridge, John, jun.. Bury St. Edmunds 
Campbell, William Knight, 8, Craig’s Court, 

Charing Cross 

Feamhead, Charles Peter, 8, Clifford’s Inn 
Hawthorn, Edwin Herbert,«Utto.xeter; and 
Cyheadle •••••• 

Hayward, Charles Edwards, 7> Featherstone 
Buil^ngs, Maddox Stregt 
Lloyd, Alexander Evan, 12, John Street, 
Adelplii ; Chester ; and Bruton Street 

Spicer, Bidph Norths 25 and 17* Great 
Ormond Street • . • • • 


John Clayton, Newcastle-upon-Tyne 
William Richard Bishop, Exeter 

Thomas Ayliff, Ilolbeacli 

llicbard Anthony Poole, Camarron 
John Willingtoii Tarleton, Wednesbury 
R. IT. Tarleton, Birmingliam 
F. W. Wilson, Sheffield 

Alfred llendall. Hay 
Lewis Morris, Caruuirthcu 

John Gates, Peterhorough 
William Boycott, Kiddermiufiter 
M'illiaiu Tliomas Paris, Stroud 

John White, Barge Yard, Bucklersbury 

Samuel Wittey, Colchester 

Thomas Lott, Bow Lane 

George Bnimell, Mor 2 )ctli 

Thomas Wills, Shaftesbury 


William Sliilson, St. Austell 

Henry Whitehead, Rochdale 

James Thomas Woodhouse, Leominster 

Charles Addis, Great Queen St. Westminster 

John Gregson, Bedford Row 
Articled, by the name of William Walpole, jun., 
to Jonas Wal})ole, Northwold, near Stoke 
Ferry, Norfolk 

John Fearenside, Burton-in-Keiidal 
John Cowburn, Settle 

William Eaton Mousley, Derby 

Julius Gaborian Shepherd, Feversliam 

Edward Trollope, Carey Street 

JolinTlirupp, Winchester Buildings 

Term, 1^47 y pursuant to Judges^ Orders. 


Francis Buchanan Hoare, 66, St. James’s St. 
John Cambridge, Bury St. Edmunds 

John Wadsworth, Nottingham 
Peter Feamhead, Clifford’s Inn 

Richard Lowe, Cheadle 
Thomas Waters, Winchester 
B. M*Leod, Temple 

David Williams, Pwllheli 

IHlhony W. Irwin, Gray’s Inn 
C^les W. Potts, Chester 
Spicer, Great Marlow 
G. Waller, jun., Finsbury Circus 
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ANALYTICAL DIGEST OF CASES, 

RB^PORTED IN ALL THE COURTS. 

CToiirW of lEipiits* 

LAW OF WILLS. 

[The plan is here jursued of giving a separate 
section of the Digest^ comprehending all the 
decisions on one important subject, instead of 
interspersing them generally amongst other 
subjects. The cases on the Law of Wills are 
sufficiently numerous to constitute a section of 
themselves, in like manner as we have arranged 
the Law of Costs, Attorneys, Evidence, Arbi- 
tration, 8zc. The Law of Railways and other 
Joint Stock Companies; — the Poor Law and 
Magistrates* Cases ; — and other important heads 
of Law and Practice, may also be separated 
from the other decisions of the Superior Courts. 
The points thus collected will serve as supple- 
ments to the Treatises on the subjects to which 
they relate, and furnish a very convenient 
compendium both for the student and the 
practitioner.] 

ABSOLUTE INTEREST. 

Absolute interest cut down to a life interest 
for a limited purpose, held to remain absolute 
upon failure of that purpose. 

A testator bequeathed his residuary estate in 
terms which, in the first instance, gave abso- 
lute interest to his children, but he directed 
half only of his daughters* shares should be 
transferred to his daughters at 21, or marriage, 
and the other settled on them for life, with re- 
mainder to their children. There were gifts 
over in events which did not happen. A 
daughter attained 21, and died without having 
been married. Held, that as to her moiety di- 
rected to be settled, she had an absolute in- 
terest, subject to the rights of her children, and 
there being none, her representatives were en- 
titled to that moiety. Winck worth v. Wmik^ 
worth, S Beav. 576. 

ACCUMULATION. 

A tet^ator bequeathed the residue to trustees, 
for the maintenance of his five children during 
their respective minorities, and he directed 
tneiki to acctimnlate the surplus income, **for 
the benefit of the residuary legatees, and form 
part Of the residue of his estate,’* and subject 
as aforesaid, on trust to pay, &c., the residue 
to his five children, at 25, in 'certain shares, 
but their shares to be vested at 21, &c. ; and 
at that age they were entitled to receive all the 
interest upon what should then appear to be 
their ‘^respective shares.’^ He autfaoriited nd- 
yaiw!ement8 to be made tits sons, tO be dc- 
duefed out of their ihkres before any ^^Ana] 
division.'* One child ■ havhig 
proper age, received her shlU'e -of 
* aggregate fond. Held, that ebe tetahied tio 


interest in the subsequent accumulations 
cruing during the minorities of the other chB- 
dren. Routh v. Hutchinson, 8 Beav. 581. 

See Remoteness. 

ANNUITY. 

See Foreiyn Funds. 

BEQUEST TO WIDOW. 

Support of herself and child. — A testator be- 
queathed a house, &c., to his wife, for the use 
of herself and his daughter, subject to the fol- 
lowing trust: — “That his wife and daughter 
should live together, and that his wife should 
take charge and see to the maintenance and 
support of his daughter during her minority, 
with the instructions of H. C.'* He also gave 
100/. to his wife, in addition to the house, &c., 
for the further support of herself and his 
daughter. Held, that the widow took abso- 
lutely, subject to a trust for the maintenance 
and support of the daughter during her mi- 
nority, and ‘which did not cease upon her mar- 
riage under age. Conolly v. Fatrcll, 8 Beav. 
347. 

Case cited in the judgment: Pride v. Fooks, 2 
lleuv. 430. 

See Lapsed Bequest j Residuary Bequest. 

CHILDREN. 

Second husband. — Under limitations in a will 
to a married woman, her husband and children, 
held, on the context, that the children of her 
second marriage took nothing. 

Bequest to a married daughter for life, and 
if she 8iir\nved her husband and children, to 
transfer it to her, but if she left children, then 
to her husband. Captain W., for life, with re- 
mainder to her children, with a gift over, in the 
event of her dying in the lifetime of her husband 
without leaving children. She died, leaving 
children by Captain H"., and by a second mar- 
riage. Held, that the latter were not entitled 
to participate in the fund. Stopford v. 
Chaworth, 8 Beav. 331. 

CUMULATIVE LEGACIES. 

Substitutional legacies. — Testator, by his will, 
gave to his son 20/., to be paid within one month 
after his death, and 500/. to his executors, in 
trust to pay 50/. to his son every six months, 
the first payment to be made 6 months after his 
death ; and to such female servants who might 
be in his service at his decease 5/. a piece for 
mourning. By a codicil he gave 2,000/. to 
Bridget Bibby, in consideration of her faittful 
sercices, and directed that sum to be paid . to 
her wtMfif six months after his decease, 
sutisequent testamentary instrument, which 
purported to be his last will, but which he left 
unfinishe^,he gave.lQ/. 10a. to his son, to be paid 
within ten days after his death : and to Bridget 
Bibby, if she shotdd be in his service at his de- 
cegscn 500/., to ^be paid at the end tf nine 
months after' his decease. B. Bibby was the 
louly female servant whp was in the testator’s 
service at his decease* 

Held, th&t the legacies of l OL 19a. and 50Q/. 
were eiibstilutions for the legacies oL 20i., 5/.. 
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and 2,000/., previoualy given to the son and 
B. Bibby respectively. Kidd v« North, 14 Sun 
463. 

Cuses cited in the judgment : Hemming v. Our- 
rey, 2 Sim. & Stu. 3l 1 ; 1 BJigh. N. S. 497 ; 
.Attorney-General v, Harley, 4 AJadd. 263; 
Jackson v. Jackson, 2 Cox, 33. 

DISTRIBUTIONS, STATUTE OF. 

At what time persovs entitled, — Testator di- 
rected his trustees to pay the dividends of cer- 
tain stock to his wife for life, and, after her de- 
cease, to transfer the capital to such person or 
persons, in such shares and proportions, at 
such times, and in such manner, as might be 
expressed in any codicil or codicils to his will ; 
and, in default of such direction or appointment, 
to transfer and make over the same unto such 
person or persons as would, under and by 
virtue of the Statutes of Distribution of In- 
testates* Estates, have been entitled to his per- 
sonal estate in case he had died intestate. The 


Ves. 168; Dummer v. Pitcher, 2 Myl. & K. 

262; Drodie v. Barry, 2 Vei & Bea. tf7,’ 132. 

j ESTATE TAIL. 

Testator devised lands to his son A, T. for 
life, and after the decease of A. T,, to his first 
son lawfully issuing, and for default of such 
first issue, to the use of the second, third, and 
every other son, and the heirs of his or their 
bodies, the elder to be always preferred before 
the younger of such sons and heirs of his body ; 
and/or default of such issue, then to the use of 
all and every the daughters of A, T., and the 
heirs of the body of such daughter and 
daughters, with remainders over. 

Held, that the first son of A, T. took, neither 
by construction nor by ixn])lication, an estate 
tail, but a life estaU; only. Barnacle v. Nighf-^ 
ingale, 14 Sim. 456. 

KVIDKNCK, 

See Executor, 


testator died without making any ap{)ointment 
by codicil, leaving his wife surviving him. ITie ' 
wife afterwards died : Held, that the fund be- 
longed to those who, at tlie testator’s death, , 
and not to those who, at the widow’s death I 
would have been entitled to his personal estate 
in case he had died intestate ; consequently, 
that the widow was entitled to a distributive 
share of the fund. But, semble, that there was 
no joint tenancy between the widow and the 
next of kin of the testator living at his death ; 
and, therefore, that the widow, having survived 
those next of kin, was not entitled to take the 
whole fund by survivorship. Jenkins v. Goicer, 
2 Coll. 537. 

Cases cited in the judgment: Clapton v, Bnl- 
nier, 10 Sira. 440; Garrick v« Lord Camden, I 
14 Ves. 372. * 

I 

KLF.CTION. 


EXKOUTOU. 

Evidence, — A testator a])pointed A, and B, 
us executors, and he gave them all his personal 
estate, “ that is to say, for you to pay all as 
follows.” He then gave several legacies, and 
afterwards said, — ” 1 wish all this to be paid 
in six months after iiiy death.” Held, under the 
1 W. 4, c. 40, that the executors did not take 
the unexhausted residue beneficially, but in 
trust for the next of kin. 

The 1 W. 4, c. 40, requires, that the intention 
that the executor should take beneficially should 
appear by the will. 

Farol evidence is now inadmissible to show 
that the testator intended his executors to take 
the residue beneficially, hove v. Gaze, 8 Beav. 
472. 

FOREIGN FUNDS. 


Heir at law and residuary legatee, — Heritable 
bond, — The testator, who was a Scotchman 
domiciled in England, devised all the rest and 
residue of his real, personal, and mixed estate.^ 
and effects, whatsoever and wheresoever, which 
he might be seised or possessed of or entitled 
to at the time of his dccea.se, upon trust for his 
children, in certain shares. One of the children 
being the heir at law of the testator, became 
entitled, according to the law of Scotland, to a 
heritable bond made by a debtor of the testator 
after the date of the will, and given as a security 
for a debt which was owing to him at the time 
the will was made : Held, I st, that the heir was 
not a trustee of the heritable bond for the ex- 
ecutors of the testator; and secondly, that he 
was hot bound to elect between the heritable 
bond and the "benefits to which he was entitled 
lindef the will. Allen v. Anderson, S^Hare, 163. 

Cases cited in the judgment : 1st point, Drum* 
VioQil ▼. Driirainond. cited in Brodie v. Burry, 
2 Vos. & Bea. 127, 132; slohnstone v. Baker, 
4 Miitid- 474, n. ; DuctiesS bf Buccleiigh v. 
MbiiTe', 4 Mtidfi; 467 ; Jcrtiinghnjn v. Ilerheri^ 
4 Russ. 368. 2»d point, dhurcbmun v. ire- 
• tsudy HuSs. -Ac bljL 230; v« Lord 

Sotn4n,S V^ aM, Judd. s*. Frau, J 3 


Annuity, — Discretion of — The tes- 

tator gave to the executors and trustees ap- 
pointed by his will so much of his personal 
estate as would produce a certain annuity, upon 
trust to select, appropriate, and set apart the 
same, in their uncontrolled discretion, and paj' 
the interest, dividends, and annual produce 
thereof for her life or widowhood ; and if the 
annual produce of the jiersonal estate and 
effects BO set apart and appropriated should 
from any cause be increased or reducctl, his 
widow was to receive such increased or reduced 
interest, dividends, and annual produce; and 
from and after her decease or.second inaririage, 
the testator directed that the jiersonal estate 
and effects so appropriated or set a|>art sba^l 
fall into his residuary estate. And the testator 
empowered his trustees, at their own discretion, 
to permit the w’hole or any part of his persoi^l 
estate to remain on the securities on wldph t^e 
same rnight. happen to be at his decease, or 
otherwise to convert and alter the same at their 
own absolute discretion. The testatorV jpjer- , 
sonal was invested in foreign Cupels. 

T^trustees did not exercise th^ir discretion 
«s to the appropriation of the investments ^ 
answer the annuity, but Bubmilted tb a6t as 
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the court should direct ; HMy that the court 
would not direct any appropriation of the 
/foreign funds to answer the annuity to the 
widow, T/ut woiild direct the annuity to be 
raised by the purchase of consols, referring it 
to the Master to inquire what part of the exist- 
ing investments it would be proper for that 
purpose to call in, having regard to the invest- 
ments of other parties under the will. iVen- 
deryast v. Luskin ff ton, 5 Hare, 171. 

HEIR AT LAW. 

See Election s Revocation, CondiiionaL 
HERITABLE BOND. 

See Election. 

INCOMPLETE TESTAMENTARY PAPER. 

Substitution of legacies, — A legacy given by 
an incomplete testamentary paper held to be in 
substitution for two legacies of greater amount 
given to the same party by a previous will and 
codicil. 

If an incomplete testamentary paper, made j 
before the Ist January, 1838, contains internal 
evidence of an intention to make an entirely 
new disposition, and for that purpose to undo 
all that had been done by a previous complete 
will, the court will give effect to the new dis- 
position as far as it goes, in substitution for the 
former, but will treat the former one as opera- 
tive so far as no substituted disposition is pro- 
vided in its place. Kidd v. North, 2 PhilL 91. 

Cases cited in tlie judgment : Jackson v. Jack- 
son, 2 Cox, 35 ; Attorney* General v. Harley, 
4 Madd. ^63; fieming v. Clutterbuck, 1 ill. 
N. S. 479; Fraser v, Bvng. 1 Kuss. & My. 
90. 

^ issue/’ 

1. Testatrix bequeathed Iier personal estate 
to her sisters, or, in case of the death of either ’ 
or any of them having issue, then the share of 
her so dying to go to such child or children 
equally. 

All the testatrix’s sisters died in her lifetime, 
without leaving any child or children living at 
the testatrix’s death, but one of them left two 
grandchildren living. 

Held, that the word “ issue ” meant " child 
or children,” and consequently that, in the 
events that happened, the testatrix’s estate was 
undisposed of. Goldie v, Greaves, 14 Sim. 348. 

2. Bequest to testator’s brother and sisters, 
A; B., and C., for their several lives, share 
and share alike, and after the decease of either 
of them, then, as to the share or shares of one 
or either of them so dying, the testator be- 
queathed the same to the issue of the body or 
bodies of him, her, or them so dying, begotten 
by their present husbands,” share and share 
alike, for ever. Assuming that A., B., and C. 
took life estates only in the fund, the court was 
of opinion that the words ** issue of the bod v,” 

comprehended not only children put 
grandchildren and more remote descendants of 
A., B., and C. Evans v. Jones, 2 ColL 5i6. 

the juilgmer.! : TayJor v, iMgford, 
3 % ea. 118 ; Walker v. Shore, 15 Ves^lgf, 


JOINT TENANCY. 

Testator bequeathed bis residuary personid 
estate to trustees, in trust to pay the interest to* 
and amongst all the children of his brother, for 
their respective li^'es, and after their deaths, as 
they should respectively die, he gave the prin- 
cipal of their respective shares to their respective 
children ; and if any of his brother’s children 
should die without leaving any child, he gave 
their shares to their surviving brothers and 
sisters for life, and afterwards to their respec- 
tive children, in the same manner as their origi- 
nal shares were given. One child of the testa- 
tor’s brother had three children, one of whom 
was born after the testator’s death, and that 
child and another died in their parent’s lifetime. 

Held, that on the death of the parent, the 
surviving child became entitled to the whole 
share of which the parent had been tenant for 
life. Amies v. Skiltern, 14 Sinai. 428. 

See Per Stirpes j Power of Appointment, 

LAPSED BEQUEST. 

Devisee or legatee's death, — Republication , — 
The testator, by a will made before the Wills* 
Act (7 W. 4, and 1 Viet. c. 26) came into 
operation, bequeathed a share of his residuary 
estate to one of his sons, who was also thereby 
made one of the devisees in trust and executora 
of his estate. The son died after the Wills*' 
Act came into operation, leaving issue; and 
after his death, the testator made a codicil to 
his will, altering a bequest to another child, but 
in other respects confirming his will : Held^ 
that the gift to the son did not lapse, but that 
the sanre, so far as it was real estate, descended 
to the heirs-at-law of the son, and so far as it 
was personal, to his executrix, under a will 
made before the Wills’ Act came into operation. 

That, under the 34th section of the Wills* 
Act, the effect of the re-publication of the will 
by the codicil, was the same as if the testator 
at the date of the codicil made a will in the 
words of the will so republished. H 'inter v. 
Winter, 5 Hare, 306. 

LEGACY. 

1. Residue, — Expense. — The testator gave 
his real and personal estate to his executors, 
upon trust, after conversion and payment there- 
out of his debts, funeral and testamentary ex- 
penses, and legacies, to stand possessed of the 
residue, and divide the same into ten equal 
parts or shares, which he bequeathed to ten 
persons named in his will, and he declared that 
if the net residue of his property, after payment 
of the debts, &c., should exceed 10,000/., then 
10,000/., only sliould be applicable to the sidd 
trusts, (1,000/. to each share}; and in that 
case the testator gave the residue of his said 
property beyond sum of 10,000/, to his 
nephews aim nieces in equal shares. ’Fhe net 
residue after the payment of debts, &e., ex- 
ceeded 10,000/. G^ne of the 10th shares of the 
10,000/. lapsed by- the death, in the testator’s 
life-time, of one of the legatees : HM, Aat the 
lapsed share of 1,000/. did not pass as residue 
to the xiq^iheirs and nieces, but was nndispesed 
of. Hretn v. Pertwee, Hare» 249^ 
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2. Set-off. — DeJ/.~ Where a debt to the 
estate of a testator may be set-off by the exe. 
cutors^ aminst a lei^acy lnequeathed by the tes- 
tator to the debtor^ such debt may also be set- 
off against a legacy bequeathed by the testator 
to the wife of the debtor, subject to her equity 
(if atty) in the legacy* M*Mahon v. Burckell^ 
5 Hare, 325. 

See Cumulative Legacies j Election j Income 
plete Testamentary Paper: Lapsed Legacy: 
Misdescription: Specific Legacy. 

MARSHALLING OF ASSETS. 

Additional legacy to A., charged upon real 
and personal estate ; other legacies not charged 
upon the real estate ;i( A. exhaust the personal 
estate, other legatees shall have satisfaction out 
of the real estate devised. — Ambl. 127. Han- 
by V. Fisher, 2 Coll. 512, n. 

MISDESCRIPTION OP LEGATEE. 

1. Testatrix bequeathed 200/. reduced an- 
nuities* standing in her name, to her nephew. 
That bequest was copied from a prior will, at 
the date of which she had 200/. reduced an- 
nuities standing in her name. Afterwards she 
sold that sum, together with certain additions 
which she had made to it, and invest«*d part of 
the proceeds in 25/. long annuities : Held, that 
the long annuities, which were the only stock 
that she was entitled to at the date of her last 
will, and at her death passed to her nephew. 
King v. Wright, 14 Sim. 400. 

2. Bequest to John Newbolt, second son of 
William Strangways Newbolt, vicar of Somer- 
ton. ITie vicar of Somerton was William Ro- 
bert Newbolt. 11 is 2nd son was Henrv Robert, 
and his 3rd son, John Pryce: Held, that John 
Pryce was entitled to the legacy. Newbolt v. 
Pryce, 14 Sim. 354. 


sons in like manner, with remainder to his own 
right heirs for ever; and he declared that his 
trustees and executors should stand pjpsessed 
of his. personal estate after Johti’s death, in 
trust for such person and persons, in the same 
order and succession, ana for such and the 
same estates and interests as were thereby de- 
clared concerning his real estates, so far as the 
nature of the property, the rules of law smd 
equity, the deaths of parties, and other con- 
tingencies would admit of. The testator died 
in 1780; his son John was his heir-at-law and 
customary heir. John and A., B., C, and D. 
died without issue. 

Held, that the trusts subsequent to the trust 
for the first son of John were not void for re* 
inoteness, and that the ultimate trust of the 
personal estate, as well as of the freehold and 
copyhold estates, vested, on the testator’s death, 
in his son John, as his heir-at-law at his death. 
Boydell v. Golighty, 14 Sim. 327. 

See Remoteness. 

PER STIRPES. 

Joint tenants . — Substitution. — Gift to A. for 
life, with remainder to the daughters of B., 
“ and their descendants, per stirpes, to hold to 
them, their heirs, and assigns for ever.” ’Phe 
daughters had children at the death of the tes- 
tator and of the tenant for life : Held, that the 
daughters took absolute interests and in joint 
tenancy, and that the issue could only talce by 
substitution. 

The words per stirpes held to impart not only 
distribution, but succession or some species of 
representation. Dick v. Lacy, 8 Beav. 214. 

Case cited in llie judgment: Pearson v. Ste- 
phen, 5 Bli. 203 ; 2 Dow. 8c Cl. 328. 

POWER OF APPOINTMENT. 


PARENT AND CHILD. 

See Settlement. 

PERPETUITY. 

Remoteness. — Testator gave his freehold and 
copyhold estates and his personal estate to 
certain persons (whom he appointed bis exe- 
cutors), in trust, out of his personal estate 
and by sale or mortgage of his freehold and 
copyhold estates, to raise money sufficient to 
pay bis debts, funeral expenses, and legacies, 
and out of the rents and interest of so much of 
his real and personal estate as should not be 
sold or disposed of for those purposes, to pay 
certain annuities and such sums as his trustees 
should think sufficient for the maintenance of 
his i^n John and his children, (if he should 
have any,) and to accumulate the residue of the 
rents and interest during the life of John, and 
after John’s decease, to stand seised of his real 
estates^ in trust for John's %rst soil and the 
heirs of the body of such first son, ** succes- 
sively m they should be in priority of birth, 
and for the several and respeftive heirs of the 
body and bodies of every sudi son, and, for 
default jof such issue/^ for A. for life, with re- 
mainder to hU sons in tail, with remainder to 
B. and his sow, and. ^ to C* and D., and their., 


Joint tenancy. — A bequest of property to be 
at the disposal of the testator’s wife, for herself 
and cliildren, does not give the widow the 
power of appointment, or make the widow and 
chilflren tenants in common, but creates a joint 
j tenancy. Crockett v. Crockett, 5 Hare, 326. 

I Cose cited in the judgment : Raikes v. Ward, 
t Hare, 445. 

PRECATORY WORDS. 

See Trust. 

1 QUALIFYING GIFT. 

Illustration of the distinction between a direc- 
tion in a will which goes to cut down or qualify a 
prior absolute gift, and one which only goes to 
regulate the mode in which such gift shall be 
dealt with and enjoyed. Gomperts v. Gompertz, 

2 Phill, 107. ; 

REMOTENESS. 

Perpetuity. Accumulation. — Testator de- 
vised nis estates in trust for the plaintiff for life, 
with remainder to his first and other sons in 
tail male, with remainders over; and direeted 
that, if any j)erson for the time being cntMed 
to the possession of the estates should be under 
21, the trustees should, so long as the peraop 
so entitled should be under 21, receive the 
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rents and apply a compi-tent part thereof for 
his maintenance and invest the surplus in their 
lumes cn government or real security, and from 
time to time receire the income thereof and 
invest the same in like securities, so that the 
same mi^ht accuiiiulate, and should stand 
possessed of such enrplus rents, tojs^ether with 
the accumulations thereof, ii{>on trust to invest 
the same from time to time in the purchase of 
real estates, to be forthwith settled to the uses 
and upon the trusts thereby declared of the de- 
vised estates. Held, that the trust was void 
for remoteness. Browne v. Stovghton, 14 Sim. 
309. 

See Perpetuity ; Accumnlafion. 

IIKI-UBLICATION OF WILL. 

See Lapsed Bequest. 

RKSIDIJARY nEQUEST. 

1 . Testator bequeathed all his ])ersonal estate, ; 
except the money laid out in stock, inort^^ages, ; 
and bonds, to A. ; and as to his money in : 
stock and on mortgages and bonds, he gave * 
the same to B. 'I'lie gift to B, failed by an 
event analogous to a lajise : Hehi, that the pro- 
perty which was intended to he given to Jl. 
passed under the residuary bequest to A. 
Evans v. Jones, 2 Cull. 51:3. 

Ciiseii cit*'<i in : Cambridge v, 

Itous, 8 1*,», ‘Jo; Leuke v, Uobinsoii, 

IVJer. 

2. A testator gives to A. B. the residue of 
his personal estate, cxcej>t certain South Sea 
Btock, which he gives to C. ii. The stock is 
afterward.s converted into money. It falls into 
the residue given to A. B. Winy field v. A^ew- 
ton, 2 Coll. 520 n. 

See Elect io7i j Legacy, ! 

IlKViSKSIONARr INTEREST, 


He/£?, that the clause of revpcation and gift 
over were valid. Cooke v. Turner, 14 Sim. 493. 

Case cited in the judgment: Stapiltou Y.StnpiU 
ton, 1 .Atk.2. 

SETTING-OFF DEBT. 

See Legacy. 

SETTLEMENT. 

1. Parent and child — So long as property to 
which a married woman becomes entitled under 
an intestacy remains in the hands of the ad« 
ininistrator, and she and her husband have 
done nothing to point out 'the inode in which 
they wish the fund to be dealt with, their child 
cannot enforce its equity ro a settlement. 
Winch V. Brutton, 14 Sim, 279. 

2. If a testator directs his real estate to be 
settled on his son, his heir ajiparent, for life 
with remainder to the first and other sons of 
his sons, in tail, with remainder to A. for life, 
with remainder to his first and other sons in 
tail, will) remainders to other persons and their 
son.s in like manner, and ultimately, on his own 
right heirs; and his personal estate to be 
settled on the same persons, in the same order 
and succession, and for the same e.states and 
interests, so far as the nature of the property 
and the rules of laur and equity will admit of, 
the court, if a suit is instituted immediately 
after the testator’s death, for the purpose of 
having a settlement made, will order the ulti- 
mate limitation of the personal and real estate 
to be made to the person who is the testator's 
heir. Boy dell v. iiolightly, 14 Sim. 328. 

SVBCIFIC LEGACY. 

Upon the construction of a will ; Held, that 
certain legacies of stock, and of money on 
mortgages, ]>onds, «:c., were specific. Evans 
V. Jones, 2 Coll. 516. 


Limitation " to and/or the benefit of the ex- 
ecutors and administrators of a tenant for life.**' 
~A sum of money was bequeathed in trust for ‘ 
several tenants for life in succession, with: 
remainder to such person or jicrsons as one of I 
them, who was a married ivoman, should by! 
will ap])oint, and in default of such appoint- i 
ment, to and for the benefit of her e.Yecutors ' 
or administrators.” 'i'he lady died without! 
making any appointment. Held, that her per- ! 
gonal representative took the reversionary in- » 
terest in the fund, not beneficially nor in trust ! 
for her ne.xt of kin, but ns j>art of her estate. 
Attorney-General X. Malkin, 2 PhilL r?4. 

Casps cited in ib« : Saberion v. Skeels.j 

] Tluas. & IM. 587 ; Walton V. Makiii, 6 Sim 
148; Daniel v. Dudirv, 1 Phil. 1 , Sniiih v. 
Dudley, 9 Sim. 125; *Hu!m» r v. Jny, 4 Sim. 
48; 3 51. A Jv. 197 ; Griifftey v, lluiiinuv^. 1 
Bear. 46. ' ^ 

BEVOCATION, CONDITIONAL. 

r»aeiture. — Heir.— Testator, after ijiving 
certein benefits to his iieiress at lair, out of his 
real estates, revoked them, and ffave them over, 
m case she should dispute h» mil or his com- 
to make it, or should not confirm it 
when required by the trustees. 


SUBSTITUTIONAL LBCACIBS. 

See Cumulative Legacies ; Incomplete Testa- 
mentary Papers ; Per stirpes. 

TAIL, ESTATE. 

Sec Estate Tail. 

TUITST. 

1. Precalory words. — A direction in a will 
that certain persons should be employed as 
against a manager of testator’s estates when- 
ever his trustees should have occasion for the 
services of a person in that capacity : Held, not 
to create a tru.vt which such jjerson could en- 
force. finden v. Stepheuis, 2 Phill. 142. 

Cnse ett<*d in the judgment : Shaw v. Lawless, 5 
C.&F. 129. ' 

2. Precatory. — Testator, after reciting that 
he was de8irou8«of making a suitable provision 
for his wife, welt as for his daughter and 
grandchild, in order to mark his unbounded 
confidence in h^ wife, and his belief that she 
would be actuated by the most maternal re- 

S rd towards his child, ga\^ her all his property, 
r her own use, benefit, and disposal aosoluiely, 
implieiily relying on her attachment to his 
daughter and granddaughter. He then directed 
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his executors to sell his property, and to invest 
the proceeds on governnient or real securities, 
in his wife’s name alone^ of jointly with his ex- 
ecutors (with power to change the securities) : 

To hold the same, unto my wife for her own 
absolute nse^ benefit, or disposal : And whereas 
I have hereby manifested abundant proof of 
entire confidence in my said dear wife, by thus 
giving her the sovereign control over the whole 
of my property, for lier sole use and benefit, 
which she will duly appreciate accordingly; 
but, in BO doing, I nevertheless earnestly co»- 
jure hevy under the advice of my executors, to 
proceed, forthwith, to make ample provisions, by 
deed or will, for tmr only child and grandchild** 
The will concluded with a power to the wife, 
who was executrix, and to the executors, to re- 
tain their expenses out of the testator’s estate : 
Held, that no trust was ordered by the will, in 
favour of either the daughter or the grand- 
daughter. Winch V. Brutton, 14 Sira. 379- 
See Foreign Funds, 

WIDOW. 

See Bequest, 


REGENT DECISIONS IN THE SUPE. 

RIOR COURTS. 

RiSrORTED HY BARRISTERS OF THE SEVERAL 
COURTS. 

HarV fthAticrllur* 

Arnold V. Arnold, April 30, and May 8, 1847. 

NEW ORDERS (NoS. iG, (ArT. 33,) 66 AND 
68). — CONSTRUCTION.— THE LAST OP SE- 
VERAL ANSWERS. — DISCHARGING ORDER 
OF COURSE. 

The terms “ ike last answer,** and “ the last 
of several answers,** used respect ively in the 
several orders of May, numbered 16, 

{Art, 33,) 66 and 68, refer to the answers 
put in by the last substantial defendant who 
has been set^ved with suhpasna to appear and 
answer. Therefore a plaintiff may obtain 
one order of course for leave to amend at 
any time within four weeks after the last of 
several of such defendants has put in a 
sufficient answer j but this indulgence 
does not extend to cases where a defendant 
is merely nominal, or has wd been served 
with suhpmna to appear and answer. 

To discharge on merits, or otherwise than for 
irregularity, an order of course to amend 
obtained at the Rolls in a cause attached to 
anothf.r court, application must he made to 
the Lord Chancellor, 

Mr. stated that thw was appeal 

motion from a decision of the Master of the 
Rolls: The cause was attached to the court of 
the Vice-Chancellor Wigram, y^nd the plaintiff 
had obtained at the Rolls ah order of course to 


enter into tlie merits of a cause not attached to 
his court. Arnold v. Arnold, 33 L. O. 566* 
The point in the present case involved Hhe coo* 
struction of the words last answer ’’ and the 
last of several answers,*’ as used in the above 
order and in Nos. 66 and 68 of the sanre 
orders, and the question was, whether they im- 
plied the last answer filed or the last answer to 
De filed. Here there were several defendant*'^ 
some of whom had not answered, but more 
than four weeks had elapsed since the last an- 
swer of those who had answered was to be 
deemed sufficient. The case of The King of 
Spain V. Hullett, 3 Sim. 338, decided, that 
under the corresponding order of the old prac- 
tice (13th Order of April, 1828,) it was irregu- 
lar to obtain this order of course after the time 
had elapsed as to all those defendants who 
were within the jurisdiclion, although no an- 
swer had been filed by another alleged to le 
out of the jurisdiction. The learned counsel 
then referred to Cooke v. Betham, 1 Coop. 403 ; 
Foreman v. Gray, 33 L, O. 452 & 568, (called 
Freeman v. Gray at the first reference) ; Arnold 
V. Arnold, 33 L. O. 566 ; and Dalton v. Hayter, 
7 Beav. 5S6, (31 L. O. 112) ; he was proceed- 
ing with his argument when 

The Lord Chancellor having remarked that 
the words in the 66th Order clearly meant the 
last answer to which a replication might be 
filed, inquired if all the defendants had been 
served with subposna to appear and answer, 
and the case was directed to stand over until 
the following seal day. 

May Sth, Mr. Elderton stated that some of 
the defendants had not been served, but all 
who had been had appeared and answered. 

Mr. Cooper said, his argument was then at an 
end, as the case of Cooke v. Beetham, (suprhj 
decided that parties not served were not within 
the old order upon which the present is 
founded. 

Mr. Hare followed on the same side, con- 
tending that the last answer must mean the last 
answer on the file, and that as each answer 
came in a new right accrued to the plaintiff to 
amend his bill by obtaining the order of course, 
and he mentioned a case of Myers v. Weatkerall, 
argued before his lordship during the sittings 
after last Hilary Term, in which the question 
of applying to this court was raised.’^ 

Mr. Elderton, contra, referred to the cases 
cited above from the Legal Observer, Another 
ground of objection was, that the other side 
were wrong in coming here to make the appli- , 
cation. If there liad been delays, the defend- 
ants should have moved tliat the plaintiff 
should get in the outstaiiding answers, so that 
the bill might be taken pro confesso as against 
such as did not answer. This had been de- 
fined to be the j)racticc by his lordship in 
Master man v. Jjewin, 33 L. (h 353. 

Mr. Cooper, in reply, submitted that Aey 
were right in applying to this court. - * 


atueiid; under the New General Orders of May, — — 7 'V. 

1845, Nd. 16, Art: 33, which order to amend * Tliis case was not decided by his liordshlp 
hts lordship'had im motion refused to dischaifgfe, liipoii this point, but was dismissed as. an 
ais^t WaS’ tiot '8^^ and -afe he c5uW not I peal for costs cmly. Reporter, ‘ ^ ‘ 
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Tlie Lord Chanceihr thou^^ht that it waa 
qute ri^ht to make the application to this court, 
with respect to the words of the Orders, he 
thought that they were hardly debatable. It 
was quite clear tnat the last answer ** could 
not mean the last answer on the file. The 
Order never could intend such an absurdity. 
It must mean the last answer to which replica- 
tion might be filed, and must therefore contem- 
plate a substantial and not a nominal defend- 
ant. The case of the 7%e King of Spain v. 
HulletU (sifprd,) decided, that the former order 
did not apply to defendants out of the jurisdic- 
tion. There was no doubt that on the merits 
this order for leave to amend ought to be dis- 
charged, but the notice of motion should be 
amended by leaWng out the words ** for ir^^ 
regularity,^* 

The order was afterwards discharged byj 
consent, without any fresh notice of motion j 
being required by Mr. Elderton. 

3XaVt^ Court. 

Sanderson v. Williams. March 1 1th and April 
22, 1847. 

WITHDRAWAL OF REPLICATION — ENLARG- 
ING PUBLICATION. 

The court will, under peculiar circumstances, 
relax its rule of not allowing evidence to be 
taken after j^ublication, and for that pur* 
pose allowed replication, which had been 
filed before all the answers were got in to be 
withdrawn. 

This was a motion that publication might 
be enlarged without prejudice to the depositions 
of witnesses already taken. 'Hie suit was a 
redemption suit, and the bin was filed in 1844 
against three defendants, one of whom only 
was at the time of filing the bill considered to 
be materially interested in the questions in the ; 
cause, llie defendant put in his answer in 
1845, and the plaintiff, without getting in the | 
answer of the other defendants, filed his repli- j 
cation. The cause had stood over till the pre- 
sent time, while negotiations were penaingi 
which had come to nothing, and the plaintiff ' 
was now desirous of prosecuting the cause 
agsunst all the defendants, and for that purpose | 
of examining witnesses. j 

Mr. Kindersley and Mr. Hare, for the motion, 
said, that it was put in its present form to 
avoid the difficulty attendant upon an applica- 
tion, namely, the endangering any evidence 
already taken. 

Mr. Bloxome, contra, contended, that the 
plaintiffs had made out no case to entitle them 
to the indulgence now asked. 

Lord Langdale observed, that no answer 
could be received after replication ; it would 
therefore be necessary that the replication 
should be withdrawn, and that there was no- 
thing of which the court was more jealous than 
allying fresh evidence to be taken after publi- 
cation; and directed the cause to stand over, that 
he might obtain more explicit information as 
to the points upon which it was desired to ex- 
amine witnesses. 


The motion was afterwards renewed,^ when 
it appeared that the witnesses were required to 
prove certain deeds;, which were admitted ly 
the party who had answered ; but were assa 
not to be forthcoming, and therefore could not 
be proved as exhibits at the hearing. 

Lord Langdale, after stating the facts, said, 
that the plaintiff had been guilty of great ne- 
gligence, but it was not to be considered 
whether the refusal of the motion would not 
occasion greater inconvenience to all parties 
than the granting it. If the cause came on 
under the circumstances now stated, there must 
be an inquiry whether such deeds as were al- 
leged to have been executed were so executed ; 
and that would occasion fresh delay ; but be 
should for the shortest possible time for publi- 
cation to pass, which it was reasonable to allow 
under the circumstances. Ordered :hat the 
replication should be withdrawn — that the 
plaintiff should be at liberty to file a new re- 
dication, and that publication should be en- 
arged to the last day of Trinity Term. The 
costs to be paid by the plaintiff. 

(^trcoCbancclTur at ^iiglantr. 

Walsh V. Trevanion. April 28th, 1847. 

PRIV1L.EGED COMMUNICATIONS. — DEMUR- 
RER BY WITNK.SS. 

To support a demurrer to interrogatories ask* 
ing a witness to produce certain letters and 
documents, it is not sufficient to allege gene* 
rally that they were received in a confiden* 
Hal capacity ; enough must be stated in the 
demurrer to show that (hey were conji* 
dential. 

This suit was instituted for the purposes of 
rectifying a marriage settlement, and have it de- 
clarea that it was intended to comprise a ]>art 
only of the property described in the general 
words of the deed. This intention was sup- 
posed to be manifested from certain letters and 
communications which took place with a Mr. 
Burley, the solicitor to the defendant at the 
time of the marriage ; which letters and com- 
munications it was contended formed a valid 
agreement, and that the alteration afterwards 
made in the description of the property in the 
deed was contrary to the intention of the 
parties. Mr. Burley was e.xamined as a witness 
bjr the plaintiff, and to the interrogatories asking 
him whether there was not in his possession cer- 
tain writings and correspondence relating to the 
said settlement he put in a demurrer to the fol- 
lowing effect: — “To so much of the 15th and 
17th interrogatories as call upon me to produce 
any correspondence in writing with reference 
to the sBttlemenf I demur, so far as regards 
any letters I received with reference to the 
aforesaid matters from Mary Brereton and 
Charlotte Trelafirney, and for cause of de- 
murrer say that such letters do not refer to any 
particular estates to be settled on such mar- 
riage, and I received such letters in my charac- 
ter of confidential solicitor to those ladies, and 
I therefore submit that I ought not to be called 



63 


Styvcrfor Cmart^it Be9idl«-^<S^ £• Practice Court, 


an to produce the iBaina^^’ And to the inter- 
fogatory askieg him whether there were not in 
his possession any books or papers con^otng 
any entry relating to or connected with the 
said marriage setilemeDt, he put in a second 
demurrer as follows To so much of the 
20th interrogatory as requires me to produce 
and identify tiie books or papers containing 
any entries connected with the settlement, 1 
demur, and for cause of demurrer say, tliat the 
said book or ledger contains particulars of 
confidential matters between myself and my 
clients.” 

Mr. Stuart and Mr. Beavany in support of 
the demurrer, uiged that the witness in his 
demurrer had clearly embodied the rule of law 
relative to the privilege of an attorney : he had 
stated that he wajj the attorney ; that the com- 
munications were confidential ; and that they 
related to the subject-matter in dispute, 'I'hat 
was sufficient. IIow was it j)0S8ible to enter 
into the question ol wo at was contained in the 
communications? They cited Parkhurst y. 
Jjowten, 2 Swans. 194*; Carmnael v. Pdwisy 
1 Phill. 6S7 ; and Herring v. Uloberyy 1 Thill. 

Mr. Beth til and Mr. IVillcock contra. 

The Vice-Chancellor said, he could well un- 
derstand that if the witness had been pressed 
on the question, he might have stated things 
which would have been sufficient to show that 
these communications were confidential. The 
question was, whether he hacl done so upon 
these demurrers. He said that he received the 
letters in his character ot confidential solicitor 
to those ladies. IJe might have done so, but 
he had failed in stating sufficiently that the 
letters he refused to produce were of a confi- 
dential cliaiacter; that fact was not stated ex- 
plicitly enough to make it the griiund of a law- I 
ful objection. As to the second demurrer,' 
that was in itself quite genrrah He did not ' 
Bay that the entries contained matters of con- i 
fidential cornmuoication with reference to the! 
subject of the 29th interrogatory, as between; 
him and the ladies; or either of them ; that he ’ 
had not by his poMtion of fac t made a sufficient 
ground for protection at law. His Honour 
therefore overruled the ch^miirrers with costs, 
but without prejudice to his demurring again. 

<!^ucrirfi ©cnrfi. 

(Before the Four Judges.) 

The Queen v. Nalhanud bhipperbottom, Easter 
Term, 1847. 

ORDER IN BASTARDY UNDER 8 & 9 VICT. 

C. 10. 

A person against whom an application is made 
far an order in basiardy^ under 8 ^* 9 
Viet. c. 10, may appear before the magis- 
trates by attorney or counsel. 

An oraer made according to the form given in 
the schedule anuened to the acty which states 
that the proof was given in the presence 
ana hearing of the attorney appearing on 
behalf of the putative father y is suJUcient, 


nUhough it was alleged in a former part of 
the order that the putative father squared 
m person. ^ 

An order in bastardy having been removed 
into this court by certiorari, a rule nisi was 
obtained for the purpose of quashing it* The 
order was made under the 8 & 9 Viet, e, 10^ 
and followed the form number 8 in the schedule 
annexed to the act. The order recited the birth 
of the bastard child ; that a summons issued to 
N. Shipperhottom, the alleged father of the 
ebUd ; that the said N. S. appeared in pursu- 
ance of the summons ; that the woman having 
applied to the justices for an order on the scud 
A. iS. ; and it being now proved to us in the 
presence and hearing of the attorney attending 
on behalf of the said N- S., that the said child 
was, &c. The words of the attorney attend-* 
ing on behalf of the said N. S.,” were inerted 
to fill up the blank left in the form given in the 
schedule, and the objection taken to the order 
was, that it did not appear that the order was 
made in the presence of the putative father. 

Mr. Pashley. In convictions the court has 
held, that it must appear that the witnesses 
were examined in the presence of the prisoner, 
but the court has never held that orders are to 
I be construed with the same degree of strictness. 

I When the jurisdiction of the justices is made 
to appear on the face of an order, the court will 
: make every intendment in favour of its validity. 

I Mr. Keane, contra, contended that it was evi- 
I dent from the form given in the schedule that 
j it was intended the putative father should be 
present when the order was made, and the act 
does not give him any power to appear by at- 
torney. 

Lord Denman, C. J. I had some doubts 
upon the validitv of this order, but upon refer- 
ence to the Forms No. 7 & 8 in the schedule 
annexed to the act, I find from a note that the 
legislature contemplated the fact of the putative 
father appearing by attorney or counsel. This 
removes my difficulty, and 1 think the order al- 
leging ihat proof was given in the presence and 
hearing of the attorney attending on behalf of 
the saiil putative father, is sufficient. 

I PuUeson, J. It is quite clear the legislature 
I intended that the putative father might appeal- 
by attorney or counsel, otherwise I should 
have had some diflScuUy, because it is stated in 
the early part of the order that he attended in 
person, and in a subsequent part of the order 
that he appeared by his attorney. 

Wightmun and Eric, J.s concurred. 

Rule discharged. 

®ticrn’)S 3icncb }3racti'cr dflurt 
(Before Mr. Justice Coleridge.) 

Mullins and another v. Ford, Tuesday, 
4th May, 1847. 

NOTICE OF TRIAL. — STAY OF PROCEEDINGS. 

COUNTERMAND. • 

Where the plaintiff's replication concludes to 
the country, he may at once give notice of 
triitly although issue is not formally joined 
between the parties. 
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Where a rule nm contains a stay of proceed* 
inffSf this only restrains the parties from 
prfkeediag with the action^ out does not 
preclude them from countermanding their 
notice of trial* 

On a former day Bramwell obtained a rale 
C 9 ||^ apon the plaintiffs to show cause why 
tlMliotiee of trial herein should not be set aside 
for irregularity, with costs, and that in the 
meantime all further proceedings be stayed. 
This was an action of detinue, in which the de> 
fendant pleaded non detinet^^^ and two special 
pleas, to which the plaintiffs replied, joining 
issue on the first plea, and traversinpr the other 
pleas, concluding to the country. The defend- 
ant had not been ruled to rejoin, but some 
days after the delivery of the replication the 
plaintiffs served notice of trial for the Middle- 
sex sittings after the present Easter Term. 
The present rule was obtained on the ground 
that the notice of trial was irregular, issue not 
having been joined between the parties. 

T. W, Saunders showed cause, and produced 
an affidavit swearing to the countermanding of 
the notice of trial in due time, and contended — 
Ist, that the present application was premature 
and unnecessary, inasmuch as the plaintiffs, by 
the rules of practice, were at liberty to with- 
draw their notice of trial as they had done, and 
that if they proceeded to trial with the pleadings 
incomplete, the defendant might come and set 1 
it aside; 2 nd]y, that the notice of trial was per- ; 
fectly regular 5 the R. G. H. T. 2 W. 4, r. 59^ ! 
authorising the giving of the notice of trial at the . 
time of delivering the replication, if the latter ' 
concludes to the country, even though issue be I 
not then joined. | 

Bramwell. The plaintiff's have violated the | 
present rule, which stays proceedings by coun- 
termanding the notice — (Co/e^td^rc, J,— That 
merely restrains them from going forwards with 
the action, here they go backwards,) — they 
must bring themselves strictly within the rule 
of court which enables them to give their no- 
tice of trial at the time of delivering their repli- 
cation ; here their notice was not delivered 
until some days afterwards. 

Coleridge, J. The rule must be discharged. 
I think the plaintiff's were perfectly regular in 
their notice of trial ; for although it is said by 
the terms of the rule of court that the notice of 
trial may be given at the time of the delivery of 
the replication, the object is, .that when the 
formal pleadings are at an end, the plaintiff may 
give hie notice of trial without delay, and it 
can make no difference in principle whether he 
gives his notice at the same time as his replica- 
tion or afterwards. 

Rule discharged with costs. 

Court of ISebfcio. 

, Re Pyne* May 6 , 1847. 

REMOVAL OP FIAT. — AFFIDAVIT. 

The effidamt for removal of a fiat from one 
commissioner to another, ought to state that 
such removal will be for the benefit qf the 
creditors generally. 


Mr. Cole ^)plied to remove the fiat from 
Bath to London, upon an affidavit stating that 
six- sevenths of the cif^tors resided at Luton, 
near London, and h4d' expressed their wish to 
hare the removal. 

ITie Chief Judge said, he would make the 
order as prayed, upon the production of an af- 
fidavit stating that the removal of the fiat would 
not only be for the benefit of the majority of 
the creditors, but for the benefit of the creditors 
generally. 


CHANCERY SITTINGS. 


Suturdny . 
iMondny 

Tuesday • 
Wednesday 

Thursday • 

Friday . . 

Saturday . 
Monday '. 
Tuesday 
Wednesday 

Thursday . 
Friday • 
Saturday . 
Monday . 
fuesday 
Wednesday 
Thursday • 


24 


26 


General 


i^aettr of tbe Kollu. 

AT WESTMINSTKR. 

.May 22 Motions. 

Petitions in the 
Paper. 

Pleas, Demurrers, Causes, 
Fur. Directions and Ex- 
ceptions. 

Motions. 


. . 27 

. . 28 \ 

. . 29 

. . 31 

June 1 

. . 2 

• . 3 
. . 4 
. . 5 
. . 7 

. . 8 
. . 9 

. . 10 / 


Pleas, Demurrers, Causes, 
Further Directions, and 
Exceptions, 


Motions* 


Pleas, Demurrers, Causes, 
Further Directions, and 
Exceptions. 


Friday . 
Saturday 


11 . 


Petitions in the General 
Paper. 

12 Motions. 

Short Causes, Consent Causes, and Consent Pe- 
titions every Saturday at the sitting of the court. 

Notice. — Consent Petitions must be presented, 
and copies left with the secretary, on or before the 
Thursday preceding the Saturday on which it is 
intended they should be heard. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

The Royal Assent has been given to the 
Inclosure of Commons Bill. The Bills relat- 
ing to Gifts for Pious Purposes, and as to 
Agricultural Tenants’ Right, have been post- 
poned. The Taxation of Costs on Private Bills 
requires attention. 

THE EDITOR’S LETPER BOX. 

The fftrge space devoted this week to the 
new Association of Metropolitan and Provincial 
Solicitors has r|ndered it necessary to post- 
I pone several letters. 

The suggestion of P. R. A. shall be followed 
up. 

The queries of A Subscriber, at Haverford- 
west, shall be inserted. 



DIGEST, AND JOUBNAL OF JUBISPRUDENGf. 

SATURDAY, MAY 22. 1847. 

■ — ——** Quod magis ad nos 

Pertinetf et nescire malum cst, agitamus/* 

Horat. 


THE LORD CHANCELLOR’S BANK- 
RUPTCY LAW AMENDMENT BILL 

We lost no time in laying before our 
readers a brief sketch of this measure 
shortly after its appearance in print, and a 
recent number contained a summary of the 
contents of each clause, copied from the 
marginal abstract, p. 20.) In one 

respect, the present measure undoubtedly 
begins at the right end. It repeals no less 
than sixteen statutes, so far as they relate 
to matters in bankruptcy, commencing with 
the 6 Geo. 4, c. 16, and concluding with 
the 9 & 10 Viet. c. 28. 

There might be some reason to com- 
plain, that no attempt appears to have been 
made to abridge the clauses copied from 
the repealed acts which it is now proposed 
to re-enact, but, if we understand rightly, 
the bill presented by the I.ord Chancellor 
is not put forward as a digested, complete, 
measure which parliament is invited to 
pass in its present shape, but merely as an 
example of the manner in which the mul- 
titudinous enactments now in force may 
be reduced into something like system and 
order, and some obvious improvements en- 
grafted thereon. Ample time, we presume, 
will be allowed for the consideration of the 
subject, and further amendments intro- 
duced as the bill assumes a more perfect 
form, and the suggestions which the 
manner of its introduefion incites are 
severally entertained, and either adopted 
or rejected, as may be deemed expedient. 

Regarding the Lord Chancellor’s bill in 
Mb light, any critical examination of its 
provisions would be premature and scarcely 
justifiable* We propose, therefore, in the 

VoL. XXXIV. No. 1,002. 


present instance, to do little more than 
direct attention to the more important 
amendments which the bill suggests, 
merely observing, that if no greater or 
more extensive changes in the Law of 
Bankruptcy and its administration are con- 
templated than those suggested by this 
bill, the measure can scarcely be expected 
to silence the complaints, or satisfy the 
just expectations, of the public. The Law 
of Bankruptcy is objectionable in many 
respects, but the total absence of system 
which prevails in its administration has 
tended, more than any defects in the law 
itself, to render it inoperative and odious. 

Amongst the most striking changes which 
the new bill proposes in the existing law, we 
may notice, in the first place, theamendment 
suggested with respect to a trader debtor’s 
summons as the foundation for a dompul- 
sory act of bankruptcy. Our readers will 
remember that the summons issued to a 
trader debtor, under the 6 & 6 Viet. c. 
122, calls upon the debtor cither to admit 
the demand of the creditor, or depose that 
he believes he has a good defence to such 
demand and if the debtor is minded, 
upon any ground real or fanciful, to swear 
he believes he has a good defence, there is 
an end of the matter, the whole proceeding 
is inoperative, and according to the prac- 
tice adopted by the Commissioners of 
Bankruptcy, the summons is discharged 
with costs to be paid by the creditor.** The 
provision, which leaves it altogether to the 
conscience of the debtor to determine his 
own belief as to the existence of a good 
defence, renders the proceeding in irfany 

• See vol. 31, p. 641. 

» Jn re Femre, Leg. Obi. vol. 31, p. 466. 
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cases a mere mockery. To remedy this, maliciously, the Lord Chancellor, upon 
it is noir proposed to enact,^ that the petition of the person against whom the 
trader, ^jpon appearance to the summons, fiat was taken out, may order satisfaction 
and refusal to admit the creditor’s demand, to be made to him for the damages sus- 
way be required to mtioTy the aourt dbat taiwd. We know not if it be intended by 
he has a good defence to such demand, mid this piwrision to supersede the right of 
in case he shall fail to satisfy the court, action for maliciously suing out a fiat in 
the court may proceed as in cases where bankruptcy, but wc cannot help thinking 
the trader debtor neither admits nor denies that, considering the multitude and im- 
the demand. When tlie trader debtor portance of the Lord Chancellor’s duties; 
admits the demand, or fails to satisfy the the assessment of damages in such a case 
court that he has a good defence, the court might be advantageously left to a jury, and 
may require him to render an immediate greatly doubt if such a qustion could be 
account in Meriting of his stock in trade and satisfactorily determined upon affidavits, 
other goods, and to enter into a bond with i The clause, in our humble judgment, might 


sureties for duly carrying on his trade, and 
accounting for all property under his con- 
trol, at the end of fourteen days. If the 
trader debtor does not render the account 
required, or enter into such bond, the 
court may issue a warrant, empowering the 
person to wliom it is addressed to enter 
the debtor’s place of business and take 
charge of his goods, and to continue in 
such charge for such period as the court 
may appoint in that behalf. These pro- 
visions will certainly introduce an impor- 
tant alteration in the law, and may afford 
effective security against the fraudulent 
/ disposition of property by dishonest 
traders ; but the clauses in which these 
provisions are embodied will require mature 
consideration, for as at present framed, al- 
though the intention is manifest, the ma- 
chinery for giving it effect is obviously de- 
fective and inadequate. 

The Lord Chancellor’s bill, after reciting 
the various acts of bankruptcy created by 
former statutes, enacts, that a trader not 
paying, securing, or compounding for a 
judgment debt upon wliicli the plaintiff 
might sue out execution, or disobeying the 
order of any court of equitj^, or any order 
in bankruptcy or lunacy, for payment of 
money on a peremptory day fixed, after 
fourteen days’ notice, shall be deemed to 
have committed an act of bankruptej^ 

A novel, and somewhat questionable, 
authority is proposed to be vested in the 
Lord Chancellor, by the 183rd section of 
the printed bill. If the petitioning credi- 
tor’s debt turns out not to be really due. 
or there is any failure in the proof that the 
person against whom the fiat in bankruptcy 
issued, committed an act of bankruptcy, 
and was a trader at the time of the issuing 
ofthg fiat, and it sliall also appear that 
such fiat was taken out fraudulently or 


be judiciously omitted. 

I A summaiy power is given to nrrest the 
person, and also to seize the books, goods, 
of any person against wlioni a fiat 
issues, when it is proved to the satisihetion 
; of the court that there is reasonable ground 
; for believing that such person is about to 
' quit England, or to remove or conceal any 
of his goods or chattels but the party so 
, arrested ma}^ ^'Pply his discliarge forth- 
Jwith, unless the petitioning creditor can 
ishow good cause for his detention. In- 
stances occasionally occur in which the 
absence of ai»y authority of this description 
affords an opportunity for tlie perpetration 
of the grossest frauds upon creditors. This 
I clause, tliereforc, appears to be well de- 
I serving of attention. 

! The 193rd section contains a provision 
which does not seem to be necessary, and 
;is in some measure unintelligible. It is in 
“ these terms : — 

‘‘ That if the assignees commence any action 
: or suit, for any money due to the bankrupt’s 
; estate, before the time allowecl by this act for 
: the bankrupt to dispute the fiat shall have 
; elapsed, any defendant in any such action or 
: suit sbdl be entitled, after notice given to the 
I said assignees, to pay the same or any part 
thereof into the court in which such action or 
' suit is brought, and all proceedings with 
. respect to the money so paidf into court shall 
I thereupon be stayed, until the time aforesaid 
I shall have elapsed, and if within that time the 
I bankrupt shall not have commenced such 
' action, suit, or other proceeding as aforesaid, 
and prosecuted the same with due diligence, 
the money shall be paid out of court to the 
official assignee, and that out of such money 
such court may order such sum, if any, as such 
court thinks fit to be paid to such defendant 
for his costs and expenses, but otherwise shall 
abide the event of ssuch action, suit, or other 
proceeding as aforesaid, and upon such event 
shall be paid out of coi]^ either to the official 


See set^ns 151 to 156, iadusive. 


^ Section 198, page 71, of printed bSL 



The Lord Ckanodlof^s Bankmjfiiejf BUL^Bamedg for the B^meery of Small Tenements. 67 


msigme, or to tlie per«oxi adjudged bankrupt, 
a« tne court shall mrect, and that after such 
payment so made into court, it shall not be 
lawful for the person so adjudged bankrupt to 
proceed against the defendant for recovery of 
the same money.” 

We incline to think that there is some 
omission, possibly a typographical error, in 
the latter part of the clause. In its present 
shape it is difficult even to guess at what 
is meant to be enacted. 

The intention of the following clause is, 
sufficiently intelligible, but we question’ 
whether it is expressed with sufficient 
clearness and certainty to enable the court j 
to give it practical effect. It enacts — 

*^That if any bankrupt, being at the time in- 
solvent, shall (except upon the marriage of 
his children, or for some valuable considera- 
tion) have conveyed, assigned, or transferred 
to any of his children, or any other person, any 
hereditaments, offices, fees, annuities, leases, or 
goods, or have delivered or made over to any 
such person, any bills, bonds, notes, or other 
securities, or have transferred his del)ts to any 
other person, or into any other personas name, 
the court shall have power to order the same to 
be sold and disposed of as aforesaid, and every 
such sale shall be valid against the bankrupt 
and such children and persons as aforesaid, 
and against all persons claiming under him.** ! 

If it be proposed that the Court of; 
Bankruptcy shall have power summarily to j 
determine whether any assignment, trans- j 
fer, or gift, made by a person who after-’ 
wards becomes bankrupt, is void as against 
creditors, this should be specifically de- 
clared, and suppose the property or secu- 
rities to be in tlic hands of the assignee or| 
donee, some mode should be pointed out by; 
which the assignees of the batikrupt may; 
obtain possession before proceeding to a 
sale. If the bankrupt’s assignee is com- 
pelled, in the first instance, to try the 
holder’s title by an action of trover, this 
section will be in a great measure nu- 
gatory. 

The bill, towards its close, contains a 
series of clauses, indicating the course ofj 
procedure to be adopted when a trader 
dies and no legal personal representative 
is constituted within one month. In such 
case, upon petition, and after notice left at 
the last place of business fir residence of 
the deceased trader, a fiat may issue, under 
which the messenger will be empowered 
by warrant to take charge the goods of 
the ^ceased trader; and if a legal per- 
sonal representative be not constituted 
wkhtn two months, tbe|ifficial assignee may 
tdie owt adbnmistrattett and proceed as 


under a fiat issued in the trader's life. 
These provisions appear to afford a satis* 
fitetory remedy in cases in which the exist* 
ing law is avowedly defective. 

We shall only add, that as the new bill 
proposes greatly to extend the authority 
exercised by the commissioners in bank* 
ruptcy, and to invest them with an en- 
larged discretion, it is of the utmost im- 
portance that the court should be placed 
on a different footing, and powers so for- 
midable subjected to an effective control. 

The bill now under consideration, it will 
be observed, is wholly irrespective of the 
law relating to insolvents ; but we under- 
stand the Lord Chancellor is about to in- 
I troduce a separate measure on that sub- 
ject, and that when this has been done, the 
Bankruptcy Bill, the Insolvency Bill, and 
the hill introduced by Lord Brougham, are 
all three to be referred to a select com- 
mittee of the house of Lords. 

REMEDY FOR THE RECOVERY OF 

SMALL TENEMENTS COUNTY 

COURTS ACT. 

The doubt we ventured to express,® as 
to the courts holding that the Small Debts 
Act, repeals the statute 1 & 2 Viet. c. 74, 
under which justices in pettj’^ sessions are 
empowered to issue warrants of possession 
in regard lo tenements not exceeding 20/. 
in value, has occasioned several commu- 
nications from country correspondents, by 
whom the question, ns might be supposed, 
is deemed of considerable importance. 

Since the subject was last noticed in this 
publication, our attention has been directed 
to a case laid before Sir Frederick Thesiger^ 
with that learned gentleman’s opinion, 
which in the result is confirmatory of the 
view already suggested. The opinion is 
in tliese terms : — 

** There is nothing in the 9 & 10 Viet. c. 95: 
which repeals the 1 & 2 Viet, c. 74; on the 
contrary, it appears to me that there is that in 
it which is almost equivalent to an exception. 

plaint is to be of personal actions, 
which of course does not include the recovery 
of (Tossessioii of premises ; but in the 58m 
section, there is an express exception of actions 
of ejectment. Now, the summaiy remedy 
given by the 1 & 2 Viet. c. 74, is a lieu of the 
proceedings by ejectment ; and therefore it 
pears to me, both negatively and positively, 
that the jurisdiction of the justices under that 

act is not taken aw^. 

Frbdxuick Thesigbr. 

Temple^ I3th April, 1847.*' 

• See rniie, p. 17* 

B 2 
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Agreeing in the main with Sir Frederick 
Thenger's construction of the Smali Debts 
Act, weHnust frankly state, that it does not 
seem to be deserving of all the weight to 
which it would fairly be entitled, if it 
clearly appeared, that the learned gentle- 
man’s attention had been expressly di- 
rected to the 6th and 122nd sections of 
the 9 & 10 Viet. c. 95. The difficulty, as 
we have already had occasion to observe, 
arises chiefly upon the construction to be 
put upon the 6tli section, which enacts : — 

** That any act of parliament heretofore 
passed, so far as the same respectively relate to 
or effect the jurisdiction and practice of the 
courts so established, or give jurisdiction to 
any court or to any commissioner of bank- 
ruptcy, with respect to judgments or orders 
obtained in the courts so established, shall be 
repealed.” 


occurred since the days of Lord Chirf 
Justice Holt. That eminent judge held, 
that a promissory note had no intrinsic va- 
lidity and that it only operated as evidence 
of a debt between the immediate parties 
to it.8 Before his time, however, promis- 
sory notes were found to be extremely 
convenient instruments for the purposes or 
internal trade, and the mercantile com- 
munity were so much startled by the de- 
cisions of the courts restraining their 
opera^on, that an application was made to 
the legislature, and the statute 3 & 4 Anne, 
c. 9, passed, which, after reciting the great 
advantages that would be derived by put- 
ting promissory notes on a footing with 
bills of exchange, and referring to the de- 
cisions of the courts already alluded to, 
proceeded to enact : — 


“That all notes in writing that shall be made 
Now it is impossible, as we submit, to and signed by any person, bodies, &c., whereby 
contend, that the jurisdiction conferred on I such person or body shall promise to pay to 

the judges of the county courts with regard fnyotl'er person or body, or their order, or 

to small tenements under the 1 22nd sec- 

.. . a. a- a 1 I ai a 1 o a I coiistrued to be by virtue thereof payable to 

tiODj IS not affected by the act 1 & - Vict. person or body to whom the same is made 

Ca 74, but the 6th section, according to our i payable ; and such note payable to any person 
reading, does not go so far as to repeal all j or body shall be assignable over as inland bills 
acts affecting the jurisdiction of the New lof exchange, according to the custom of mer- 
County Courts, but only such acts as re- I chants ; and the person or body to whom such 
late to or affect the jurisdiction of the 1 by such note is payable may maintain an 
County Courts, “with respect to judg- i the person who 

' - - !«•* those courts as m cases of inland biUs; 

111U5.C i person or body to whom such note is 


ments or orders obtained in 
If this construction of the stat. 9 & 10 
Vict. c. 95, be correct, there is no reason 
why the justices in pettj^ sessions, under 
the 1 & 2 Vict. c. 74, and the judges of 
the County Courts under tlie 9 & 10 Vict. 
c. 95, should not exercise a concurrent 


assigned by indorsement thereon may maintain 
his action against the party who signed the 
same, or against any indorser thereof, as in 
cases of inland bills.” 

There can be little doubt that it was the 
intention of the framers of this clause lo put 


jurisdiction as regards tenements of a value j promissory notes on the same fooling in all 
not exceeding 20Z. When the value of the j respects as bills of exchange. The case 
tenement is above 20/. and not exceeding : first referred to, apart from other questions. 


50/., the justices have no jurisdiction, and 
the County Court judges have an exclusive 
jurisdiction. By giving this limited opera- 
tion to the repealing clause, much difficulty 
will be avoided. 


CONSTRUCTION OF STATUTES. 


PROMISSORY NOTE PAYAIILE TO THE 
MAKERS OWN ORDER, HELD TO BE 
INVALID. 

A DECISION of the Court of Exchequer 
has lately been reported,^ which, if it 
should be followed by the other courts, 
wilfdo more to affect the negociability of 
promissory notes than any case which has 

' Fltpht V, Maclem, 16 Law J. 23 Exch. 


raises a doubt whether the act completely 
effectuates the object of its framers. 

Flight v. Maclean was an action by an 
indorsee against tlie maker of a promissory 
note for 500/. ; and tlic declaration, in de- 
scribing the note, alleged that the defend- 
ant thereby promised to pay to the order 
of fJefendanty 500/,, two months after date» 
and that the defendant then indorsed the 
same to the plaintiff*. To this declaration 
there was a demurrer, on the ground that 
a note payable te n man’s own order w*as 
not a legal instrument, and could not be 
negociated. 

In support of^ the demurrer it was con- 
tended, that it was essential to the validity 

V See Clarke v. Manfia, 2 Lord Raym. 757; 
S. C. 1 Salk. 129; JBtd/er v; 6 Mod. 29» 
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of the instrument that it should show in 
whose favour it was made, and as no other 
person was mentioned in the note as payee 
but the maker, there was no contract at 
alh ond the instrument was void.^ 

The Courts (consisting of Barons Alder-- 
son, Rolfe^ and Platte) determined in favour 
of the demurrer, on the ground that the 
instrument was not a promissory note 
within the statute of Anne, which required 
such an instrument to be made payable by 
the party making it to some other person, 
or the order of some other person, or to 
bearer. Judgment was therefore given on 
this count of the declaration for the de- 
fendant. 

Upon the authority of this case, rules 
have subsequently been granted in other 
courts, involving a similar question, and 
when these rules come to be decided, the 
point, no doubt, will be definitively settled. 
Considering the quantity of paper circulat- 
ing throughout the country, under the 
same circumstances as the note in question, 
it is of the utmost importance that the at- 
tention of the public and the profession 
should be directed to the subject. What- 
ever may be the true construction of the 
statute, it is certain that promissory notes 
payable to the maker’s own order have for 
some time been commonly used, and the 
observations of text writers,* in reference 
to notes of this description, have not tended 
to excite any suspicions as to their validity. 

INCORPORATED LAW SOCIETY 

METROPOLITAN AND PROVIN- 

CIAL LAW ASSOCIATION. 

Many of the objects stated in the ad- 
dress of this association being compre- 
hended within the plan of the Incorporated 
Law Society, some of our subscribers have 
inquired whether there has been any dif- 
ference of opinion amongst the members 
of the profession, many of whom belong to 
both associations, and why it is that the 
Incorporated Society should not undertake 
all the measures proposed by the Metro- 
politan and Provincial Society? 

The most satisfactory answer to these 
inquiries will be found ih the s4atement 
made by the Council of the Incorporated 
Law Society, at the annual general meeting 

^ The principal cases cited were, De la Chau- 
mette v. The Bank qf England^ 9 Barn. & Cres. 
308 ; Smith v. KevAall, Q Term R. 123. 

^ See Chitty on Bills, 9th ed. 516; Byles on 
Bills, 3rd ed. p. 44. 


held on the 18th instant. The following is 
the substance of that statement : — ^ 

‘‘ The council, in the latter part of last year, 
soon after the passing of the Small Debts Act, 
were requested to co-operate with the Pro- 
vincial Law Societies in adopting measures for 
the improvement of the profession, and the 
furtherance of its interests, by establishing a 
New Association composed of Provincial as well 
as Metropolitan Solicitors. In reference to this 
proposition, it may be proper to remind the 
members that the Incorporated Law Society 
was instituted under a deed of settlement, in 
1827, and obtained a charter in 1831 ; that it 
commenced by establishing an extensive law 
library, and founding courses of lectures on all 
the great branches of law and practice ; that, 
in 1836, the judges of the superior courts dele- 
gated to the governing body of the society the 
important duty of examining all persons apply- 
ing to be admitted on the roll of attorneys, — a 
test of fitness which prevailed in early times, 
but had long fallen into disuse. This duty, 
thus confided to the society, appears to have 
been well and faithfully discharged, for in 
1843, a few years afterwards, this mode of ex- 
amination was made permanent by act of par- 
liament, and the society was appointed Registrar 
of attorneys and solicitors. Shortly after this 
period, a new charter was obtained, and the 
members at large generously surrendered their 
j individual rights of property for the benefit of 
I the corporate body. 

j “ Considering the position of this society, it is 
i no matter of surprise, therefore, that the re- 
' spectable and influential law societies through- 
: out the country should look to this chartered 
I institution for its assistance in supporting the 
; just claims of the attorneys and solicitors, and 
! its co-operation in any measures for the further 
! improvement of that branch of the profession, 
j “The council were conseouentl^ invited to 
■ lend their aid in forwarding tne objects of the 
: proposed association. But although the objects 
' of that association appeared to accord with 
many of the purposes for which this society 
was founded, yet as they proposed to extend 
their aims to others, which however valuable 
in themselyes, were not contemplated by the 
j charter, the council felt themselves compelled 
to decline the proposal. 

“ The council, moreover, entertained the 
opinion, that by holding a course strictly con- 
fined within the range of their chartered powers, 
they might be able more elTectiially to promote 
the interests of the association, and through 
them of the profession. The council are grati- 
fied in knowing that this view of their duty 
and the decision to which it led, have met mtli 
the approbation of members of the profession 
distinguished for their experience and sound 
judgment. . 

“ In the meantime the Metropolitan and Pro- 
vincial l^w Association has been prosperously 
established, and so far as this society can use- 
fully and properly afford its co-operation, the 
council will be always ready to assist their bre- 
thren incarrying out their important objects.*’ 
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SOI), given forms in accordance with thi* 
latter section. We we not aware of aiiy 
other work in which this point has been 
hit I and in this and many other respecCa 
we are glad to give a hearty commead^ 
tion to tlie very elaborate and systematic 
work before us. 


NEW BILLS IN PARLIAMENl’. 

TAXATION OP PABLIAMKNTARV COSTS. 

We submit to our readers the Bill for 


TlSe Xmp i>f JRaifyeaps and HaUway Com- 
pemim . By Wiluam Hodges, Esq., 
fiarrister*at-Law. Sweet, London, 1847. 

This is the last, and appears to us the best, 
publication on the highly important subject 
of which it treats. Without in the slight- 
CTt degree detracting from the merits of 
its numerous predecessors, wc have no he- 
sitation in expressing our strong approba- 
tion of the pains successfully bestowed 
upon this work. It appears to us equally establishing a Taxation of Costs on Private 
practical, elaborate, convenient, accurate, Bills. 

and complete ; and as such, calculated to It follows many of the provisions in the At- 
be very valuable to practitioners, either- torneys and Solicitors’ Act, 6 & 7 Viet. c. 73, 
before committees of parliament, or courts! but the taxing officer to be appointed under 

of law or equity, and In the courts of asses-; the 3rd section should be an attorney or so- 

sors, and before justices, in compensation : i^cimr of 12 years standing, as are the taxing, 
cases. The numerous “ forms relating toimnst^rs in flhnnpnrv 
^mpensation cases” are very carefully . and proposes 

drawn and will be found extremely useful ;; more effectual provision 

and one of them is worthy of special notice! - . . i i i u 

on account of its importance, and its the costs and expenses charged by 

curing an advantage to complainants ofi solicitors, and 

compensation, of wliicli they are often not! respect of bills subject to the pay- 

aware. Our readers are aware, that under • parliament, commonly called 

the Lands* Clauses Consolidation Act, and incurred in complying with the 

(stat. 8 Viet. c. 18, s. 38,) the promoters standing orders of the House of Commons rela^ 
of a railway are to give notice before sum- , tive to such hills, and in preparing, bringing in, 
moning a jury, of “ the sum of money ; and carrying the same through, or in opposing 
which they are ready to give for the inter- ■ the same in the House of Cominons. 
est of the owners; in lands sought to be pur- 1 , i . v 

chased, and for damage to be sustained by . Tharfrom S'after tb^ parsing of this 
him by the execution of the works ; and parliamentary agent, attorney, or so- 

under s. 49, the jury are to find their : licitor, nor any executor, administrator, or as- 
verdict separately for the sum due in re- ' signec of any parliameutary agent, attorney, or 
spect of the purchase of the land, and for ; solicitor, shall commence or maintain any 
the compensation for the damage sustained ; action or suit for the recovery of any costs, 
by severing such land from other land of , expenses in respect of any proceed- 

the awner, or otherwise injuriously affect- i Commons relating to any 

• I I j , “v." **=''>' petition for a private hill, or private bill, or in 

mg such land ; and it is under this sec- 1 respect of complying with the standing orders 
t»n that notices and warrants are usually {of the said house relative thereto, or in pre- 
drawn, even when the bulk of the claim is ; paring, bringing in, and carrying the same 
in respect of compensation for damage done I through, or opposing the same in, the House 
independently and irrespective of the land ; ; Commons, until the expiration of one month 
viz., for injury to or destruction of a iiMi- i ®^ch parliamentary agent, attorney, or 
note carried on upon the premises, by some i ^ol'citor. or executor, administrator, or assignee 

pmon other tbaS the o/ner Under the ! Z ^ 

above clause, it is very difficult to say how charged therewith, or sent by post to, or left 
the jury could entertain the" claim : but for him at, his counting-house, office of busi- 
under the Railway Clause Consolidation ness, dwellfng-house, or last known place of 
Act, (stat. 8 Viet. c. 20, 60 there is no abode, a bill of such costs, charges, and ex- 

question on the subject. Tliat section is P®“«V biU ^ eUher be sub- 

fictentlv 6x1. * *fi lo .NMyi mentuy agent, attorn^, or solidtor, (er^n the 

ficwntly extensive in its temw to compre< case of a^artnership, by any of the nartnen,. 

bend any kind of damage sustained by any either with^Ss own wmw or with theninmrf 

person by reason of the execution of the such partaerd^) or of the executor, afaUnis- 

acL Mr. Hodges has, therefore, (pp. 298, ,!trator, or assignee of such parlumentBryageat, 





or o^cftor» ot be iacloeed ia or ao 
Cjfpniy^ bjr n letter eubecribed ia like 
nmamr referring toeucb bill : Provided always^ 
Hm it shall not ia any case be necessary, in 
tlie first ioataiice, for such {Murliamentary ai^ut« 
attorney, or solicitor, or the executor, adminis- 
trator or assignee of sueb parliamentary agent, 
attorney, or solicitor, in proving a compliance 
witb this act, to prove the contents of tlie bill 
d^vered, sent, or left by him ; but it shall be 
sufficient to prove that a bill of costs and ex- 
penses subscribed in manner aforesaid, or en- 
closed in or acorn {janied by such letter as afore- 
said, was delivered, sent, or left in manner 
aforesaid ; but nevertheless, it shall be compe- 
tent for the other party to show that the bill so 
delivered, sent, or left was not such a bill as 
constituted a doaa fide compliance with this 
act : Provided also. That it shall be lawful for 
any judge of the superior courts of law or 
equity in England or Ireland, or of the court of 
session in Scotland, to authorize a parlia- 
mentary agent, attorney, or solicitor to com- 
mence an action or suit for the recovery of his 
costs, charges, and expenses against the party 
chargeable therewith, although one month has 
not expired from the delivery of a bill as afore- 
said, on })r<>of, to the satisfaction of the said 
judge, that there is probal)le cause for believing 
that sucli party is about to quit that part of the 
United Kingdom in which such judge hath 
jurisdiction. 

3. That for the due execution of the several 
provisions of this act, the Speaker of the House 
of Commons shall, by warrant under his hand, 
appoint one or more officers, who shall tax all 
bills of costs, charges, and expenses which by 
virtue of this act shall be required to be taxed 
by him or them : and in case more than one 
such officer shall be so appointed, such officers 
may act either jointly or separately in reference 
to any such taxation, as they shall think fit. 

4. That for the purpose of any such taxation, 
the said taxing officer so to be appointed as 
aforesaid may examine upon oath any party to 
such taxation, and any w'ilncss who may be 
examined in relation thereto, and may receive 
affidavits, sworn before him or before any 
Master or Master Extraordinary of the High 
Court of Chancery, relative to such costs, 
charges, or expenses ; and any person who on 
such examination on oath, or in any such affi- 
davit, shall wilfully or corruptly give false evi- 
dence, shall be liable to the penalties of wilful 
and corrupt perjury. 

5. That the said taxing officer shall be em- 
powered to call for the production of any books 
or writings in the hands of any party to such 
taxation, relating to the matters of such taxa- 
tion, and to take an account ^f wliat^s due by 
or from either party in respect of such costs, 
charges, and expenses, and for that purpose to 
take an account of all monias paid to or re- 
caved by or on account of either of such 
partiea, which ia his Judgment ought to be 
added to, or set off against, the amount of such 
costs, charges, and expenses : |E*rpyided always. 
That nothiiig herein contained shall be con- 


strued to authorixe sack taxing ofiker to de- 
termine the amount of fees wmeh ii)|y have 
been p^able to the House of Commons in re- 
spect of tlie proceedings upon any private bffl. 

6. That it shall be lawful for the said taxing 
officer to demand and receive for any suw 
taxation such fees as the House of Commons 
may from time to time by any standing order 
authorize and direct ; and U) charge the said 
fees, and also to award costs of such taxation, 
against either party to such taxation, or in such 
}>roportion against each party as he may think 
fit ; and he shall pny and apply the fees so re- 
ceived by him in such manner as shall be di- 
rected by any such standing order as aforesaid. 

7. That the S^>eaker may from time to time 
prepare a list of such charges as it shall appear 
to him that paiiiamentary agents, attorneys, 
solicitors, and others may justly make with re- 
ference to the several matters comprised in such 
list ; and the several charges therein specified 
shall be the utmost charges thenceforth to be 
allowed upon any such taxation in respect of 
the several matters therein specified, 

8. That if any person upon whom any de- 
mand shall be made by any paiiiarnentaiy 
agent, attorney, or solicitor, or executor, ad- 
ministrator, or assignee of such parliamentary 
agent, attorney, or solicitor, or other person, 
for any costs, charges, or expenses in respect 
of any proceedings in the House of Commons 
relating to any petition for a private bill, or 
private bill, or in respect of complying with the 
standing orders of the said house relative 
thereto, or in j>reparing, bringing in, or carry- 
ing the same through, or in opposing the same 
in, the House of Commons, or if any parlia- 
mentary agent, attorney, or solicitor, or execu- 
tor, administrator, or assignee of such parlia- 
mentary agent, attorney, or solicitor, or otlier 
person who shall be aggrieved by the non-pay- 
ment of any costs, charges, and expenses in- 
curred or charged by him in respect of any 
such proceedings as aforesaid, shall make ap- 
})lication to the said taxing officer at his office, 
for the taxation of such coste, charges, guid ex- 
penses, the said taxing officer, on receiving a 
true copy of the bill of such costs, charges, 
and expenses which shall have been duly de- 
livered as aforesaid to the party charged there- 
with, shall in due course proceed to tax and 
settle the same, and shall certify the amount 
thereof ; and upon every such taxation, if either 
the parliamentary agent, attorney, or solicitor, 
or executor, administrator, or assignee of such 
parliamentary agent, attorney, or solicitor, or 
other person by whom such demand shall 
made as aforesaid, or the party charged with 
such bill of costs, charges, and expenses, hav- 
ing due notice, shall refuse or neglect to attoid. 
such taxation, the said taxing officer nay pro- 
ceed to tax and settle such bill and demand 
exp€vrte ji and if, pending such taxation, any 
action or oflier proceeding shall be oomiaaAced 
for tlie recovery of such bill of coats, charge^ 
ai^ expenses, the court or judge before whom 
the same shall be brot^At shall stay all pro- 
ceedii^^s thereon, until the amount of such bill 



^ Taxation 

sludl have been dalv certified by the Speaker as 
bereinaf^er provided. 

g. That tbe ssdd taxing officer shall, if re- 
ottired by ekber party, report his taxation to 
the Speaker, and In such report shall state the 
amount which he finds to be due to either party 
from the other party in respect of such costs, 
charges, and expenses, and any payments so to 
be accounted for as aforesaid, and including 
the amount of costs and fees payable in respect 
of such taxation as aforesaid; and the said 
Speaker shall, upon application made to him, 
deliver to the paiiy concerned therein, and re- 

S |[uiring the same, a certificate of the amount so 
ound due, which certificate shall be binding 
and conclusive on the parties as to the matters 
comprised in such taxation, and as to the 
amount due thereon, in all proceedings at law 
or in equity or otherwifee ; and in any action „ 
or other proceeding brought for the recovery j shares in the capital thereof, shall make a de 
of the amount so certified to be due, such cer- i mand in writing upon the directors or secretary 


guUitions as the Speaker shall from time to 
time make, and according to Ac list of char^ 
(if any) wWch shall have been prepared by the 
Speaker as aforesaid ; and the said taxing officer 
shall certify the amount of such costs, charns 
and expenses which shall appear to him to be 
fairly cme or payable, and which every auditor 
or other officer or person who shall audit the 
accounts of such corporation, trustees or pub- 
lic bodies as aforesaid, may allow to be paid : 
Provided always. That the Speaker may from 
time to time, on application being made and 
sufficient cause shown to him, enlarge the time 
for depositing such bills of costs as he shall 
think fit. 

12. That if Jive or more shareholders of any 
joint-stock company ^ or any shareholder or 
shareholders of any joint-stock company Ao/d- 
ing not less than one-tenth part in vjilue of the 


tificate shall have the effect of a warrant of at- 
torney to confess judgment ; and the court in 
which such action shall he commenced, or any 
iudge thereof, shall, on production of such cer- 
tificate, order judgment to be entered np for 
the sum specined in ^uch certificate, in like 
manner as if the defendant in any such action 
had signed a warrant to confess judgment in 
such action to that amount : Provided always. 
That if such defendant shall have pleaded that 
he is not chargeable with such costs, charges 
and expenses, such certificate shall be conclu- 
sive only as to the amount thereof which shall 
be payable by such defendant in case the plain- 
tiff shall in such action recover the same. 

^ 10. That, whenever any petition for a private 
bill, or private bill, shall be promoted or op- 
posed as aforesaid in the House of Commons 
by any municipal or ecclesiastical corporation, 
or by the trustees of any property held in trust 
for public or charitable purposes, or by any 
other public body having no private or personal 
X>ecumary profit or advantage in promoting or 
such petition or bill, all the 


thereof, requiring that the costs, charges and 
expenses in any manner incurred by such com- 
pany in promoting or opposing any such pe- 
tition, private bill, or proceeding, shall be taxed, 
such directors or secretary shall make applica- 
tion to the said taxing officer for the taxation 
thereof, and such costs, charges and expenses 
shall not be lawfully payable or recoverable, 
and no auditor, officer or other person who 
shall audit the accounts of such companv shall 
allow the 8ame% unless the same shall have 
been taxed, and the amount thereof duly certi- 
fied by the Speaker or by the said taxing 
officer in such manner as the Speaker shall ap- 
point; and the term Joint-stock Company” 
shall be construed to include all companies 
which shall be subject to the provisions of an 
act of the eighth year of her present Majesty, 
intituled, ‘‘ An Act for the Registration, Incor- 
poration, and Regulation of Joint Stock Com- 

E anies,’^ or which shall have been incorporated 
y statute or charter, or which shall have been 
authorised by statute or letters patent to sue 
and be sued in the name of some officer or 


opposing such petition or bill, all the costs, 
cnarges and expenses incurred in promoting or ! person, 
opposing the same, shall be taxed, before the 13. That any parliamentary agent, attorney, 
same shall be lawfully payable and recoverable; I or solicitor who shall neglect or refuse to de- 
and no auditor or other officer or person who ^ posit his bill of costs, charges, and expenses as 
shall audit the accounts of any such corpora- 1 hereinbefore required, and any auditor, officer. 


or other person who shall allow any such costs, 
charges, and expenses, the same not having 
been taxed, and the amount thereof duly certi- 
fied as reouired by this act, shall be liable to 
forfeit and pay a penalty not exceeding 60/. 

14. Meaning of certain words in this act. 

15. Short form of citing the act. 

16. Amendment of act. 


tion, trustees or other public body shall allow 
any of such costs, charges and expenses unless 
the same shall have been taxed and the amount 
thereof duly certified. 

11. That within six months after each ses- 
sion of parliament, unless application shall have 
previously been made for the taxation of such 
costs, charges and expenses as aforesaid, all 
parliamentary agents, attom^s and solicitors 

GRIEVA^JCE OF ASSESSORS OF SMALL 
opposing any petmon for a pnvate Diu, or pn- nis'n'P r'/in-rn'c 

vsite_ Ml or proceeding, prior to of during such Utto 1 OU U U1 o. 

eession, on behalf of such coiporation or trus- • — • 

or public body as aforesaid, shall deposit We lately inserted a letter (see p. 557, ante) 

the said taxing officer, at his office, a copy from a solicitor who was an Aasessor of one of 

of their mpeclive bills of costs, charges and the Small Debt Courts, complaining of hia re- 

^Qij^es in respect of the same ; «id such bills moval from office to make room for a judge 

aball be taxed according to such rulea and re- , selected from the bar. A eimilar grievance has 
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been eustained by Mr. George Drew» of Ber- 
mondsey, attorney and solicitor. Mr. Drew 
has petitioned the House of Commons^ setting 
forth — 

** That in the year 1825 he was appointed one 
of the chief clerks of the Southwark Court of 
Requests, with a salary of 500/. per annum. 

That he continued to fill such office until 
the year 1845, when the 7 & 8 Viet. c. 96, was 
passed, abolishing imprisonment for debts 
under 20/,, by the operation of which act, the 
business of the court became so diminished 
that the fees were insufficient to pay the full 
amount of the petitioner’s salary, and he be- 
came entitled, under the provisions of that act, 
to a yearly compensation for the deficiency 
thereof, and which he has since received from 1 
the treasury. 

That the last-mentioned act empowered the 
commissioners of courts of requests to appoint 
an assessor. 

That the commissioners of the Southwark 
court of requests having delayed appointing an 
assessor in consequence of their having me- 
morialised the privy council to extend their 
jurisdiction, complaints were made that the 
suitors of the court were siistaiifing injury by 
such delay, and thereu])on a special meeting of 
the commissioners was held, at which it was * 
unanimously resolved that the j)etitioncr should i 
be requested to accept the appointment of ; 
assessor; and tbe petitioner having acceded to ! 
such re(juesl, a memorial, signed by nearly one 1 
hundred of the commissioners (being all but I 
six of the whole number who had qualified) was 
presented to Sir Geo. Grey, Baronet, one of her 
Majesty’s principal Secretaries of State, and its 
prayer was supported by the members for the 
borough of Southwark and for the eastern di- 
vision of the county, and also by the members 
for Greenwich and other places, and her 
Majesty’s said Secretary of State having been 
pleased to confirm such appointment, your pe- 
titioner thereupon resigned not only his said 
office of clerk (which he was entitled to hold 
for life,) but also his practice as an attorney at 
law. 

“That in the month of August, 184G, a bill 
was pending in parliament for the better re- 
covery of small debts, in which provision was 
made that persons holding the appointment of 
assessors should be the first judges of the new 
courts, but such bill was sifterwards altered, 
and the clause confirming the assessors as the 
first judges of the new courts was omitted. 

. “That the petitioner, notwithstanding the 
omission of this clause, was induced to believe 
that the claims of the judges of the existing 
courts to appointments under the bill, when it 
passed into law, would, if they were ^properly 
qualified, be considered as superior to all 
others ; and he was confirmed in that belief by 
finding that although attorney^ in general were 
not qualified to be appointed judges of the 
new courts, yet provision was made for the ap- 
mintment or such attorneys who might have 
been appointed to preside in any court held 
under certain acts, whereof the Southwark 


court of requests was one, and such attomey^^ 
so appointed, were required to give thm 
practice within twdve calendar months.^ 

“That the petitioner, since his appodntment 
as assessor or the court, has sat twice a- week 
from 10 o’clock in th^ morning until 4 o’clock 
in the afternoon, and has determined many 
hundreds of cases brought before him, as part 
of the ordinary business of the court, as weu as 
executed the provisions of the act respecting 
fraudulent debtors, by which a considerable 
sum of money has been obtained for creditors 
which would otherwise have been lost. 

“ That the petitioner is informed that since 
his appointment as such assessor, and until 
Christmas last (when it became known that the 
act of tbe last session would be put into opera- 
tion at an early period), the business of the 
court had considerably increased ; so much so 
as to make it probable that no further claim 
would be made for the deficiencies in the 
salaries of the chief clerk and high bailifT, 
whereby a saving to the government would be 
effected of more than 800/. per annum. 

“ That the ]ietitioner has reason to believe, 
and has been repeatedly assured that the care 
exercised by tbe petitioner in deciding the vari- 
ous cases brought before him as the assessor, 
and in carrying out the provisions of the act 
respecting fraudulent debtors, had given great 
satisfaction to the commissioners and suitors. 

“That the petitioner being informed that ar- 
rangements were in contemplation for forming 
the districts of the new courts, made a repre- 
sentation to the Lord High Chancellor of his 
appointment as assessor, and of his having re- 
linquished his practice of an attorney-at-law, 
and soliciting his lordship to appoint him to be 
the judge of the court over which he was then> 
presiding as assessor, but your petitioner re- 
ceived no reply, but afterwards learned that. 
Mr. Clive, the i)oUce magistrate of the Ham- 
mersmith and Wandsworth court, had been 
appointed the new judge by a letter from that 
gentleman stating such his appointment. 

“That the petitioner immediately thereupon 
addressed a letter to the Lord High Chancellor, 
praying that as his lordship had appointed a 
judge for the Southwark district, he would be 
pleased to appoint the petitioner to some other 
district, but your petitioner has received no 
reply to this application. 

“ That the commissioners, accompanied by a 
deputation from the district, and by the mem- 
bers for the borough of Southwark, presented 
a memorial to the Right Honourable the Lord 
Chancellor in favour of the petitioner, and the 
petitioner believes that such deputation at the 
same time presented a memorial to the Lord 
High Chancellor from nearly aU the attorneys 
practising in the borough of Southwark, stating 
that the appointment of the petitioner as the 
assessor of the court had given great satis&c- 
tion, and that they trusted the petitioner wqold 
have been appointed the judge under the . new 
act. 

"That, relying impUcitly iqion the arrange- 
ment proposed in the Small Debts Bill wlm 

B 5 
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first brouj^ht iqto your honourable lipase, the 
etltiontic resigned his office of clerk, to which 
e had been appointed for life, and to which 
was attached a salary^ of 500/. a-year, and sub- 
sequently gave up his practice as attorney at 
law and solicitor, and that tho petitioner having 
for a period of twenty-two years acted as a 
public officer in the Southwark court of re- 
quests, without any com]>laint against his con- 
duct, he feels that his non- appointment to the 
office of judge will operate very injuriously to 
his character and future i^rospccts in his pro- 
fession. 

FEES IN COURTS OF LAW AND 
EQUITY. 

The committee nominated on this inquiry I 
are, Mr. Watson, Sir .Fames Graham, Mr. , 
Attorney-General, Mr. Solicitor-General, Sir 
Frederick Thesiger, Mr. Stuart Wortley, Mr, 
Romiily, Mr. AValpolc, Mr. liickhain Escott, 
Mr. Roebuck, Air. Parker, Mr. Hume, Sir 
John Hanmer, and Mr. Ewart- The committee 
are empowered to send for persons, papers, 
and records ; and five member.s are to Vje a 
quorum. 

UNQUALIFIED PRACTITIONERS 
IN THE NEW COUNTY COURTS. 


be heard, and we are quite sure that if un- 
qualified persons are, on any pretence, 
permitted, the utility of the court and the 
interests of the public will essentially 
suffer. 

If the judge should come to an unfavour- 
able determination, it will then be the duty 
of the attorneys to make an appeal to thc^ 
proper quarter, and we cannot doubt of 
their ultimate success. 

ANALYTICAL DIGEST OF CASES, 

li SPORTED IN ALL THE COURTS. 

of Icquitg. 

LA tv OF PROPERTY AND CONVEY- 
ANCING. 

I [For the sake, as well of useful classification, 

I as convenient sub-division, the decisions re- 
' kiting to the Law of Property and C 'Onveyanc- 
i ing, are here separated from the other cases 
j recently reported in 2 Phill. })art 1 ; S Ileav. 

I parts 2 & 3 ; 14 Sim. part 3 ; 2 Coll., part 3 ; 5 
Hare, part 1 ; and 33 L. O.] 

I BIDDINGS AT SALES. 

' See Sale : and Vendor and Purchaser , 4. 


Amongst other instances of complaint 
against the practice and course of proceed- 
ing in the New County Courts, we are in- 
formed that at Nheffidd^ Mr. Walker, the 
judge of that district, at the instance of the 
mayor and other inhabitants, has intimated 
an opinion in favour of allowing collectors 
of debts to appear in support of claims 
sought to be recovered before him. 

In the Court Baron the attorneys were 
entitled to practise, but on the passing of 
the Court of Requests Act, which altered 
the constitution of the old court, the at- 
torneys were excluded. The suitors not 
finding it convenient to attend personally, 
and being deprived of professional assist- 
ance, were driven to employ collectors and 
accountants, and sometimes sold their 
to them. Thus sprung up this class 
of persons assuming to practise in the 
local court. 

But this can form no good ground for 
sanctioning in the New County Court the 
dangerous precedent of admitting any but 
i^rneys to appear and plead. We trust 
that the learned judge will, on reflection, 
defrm it right to adopt the practice in this 
respect of the other County Courts, and 
hear only duly qualified attorneys. It is 
manifestly the intention of the legislature 
that barristers and attorneys only should | 


DEED. 

Construction. — lAmitation to executors and 
administrators y for their own use and ben^t . — 
Under a limitation by deed of a fund, to the 
executors or administrators of the settlor, to 
and for his and their own use and benefit.” 
Held, under the circumstances, that the fund 
belonged to the next of kin, and not to the ad- 
ministrator. 

A. B. being under an obligation to make a 
settlement on his wife, by deed expressed to be 
made in order to make such provision, con- 
veyed property to trustees in trust to permit 
him and his assigns to receive the dividends, 
to and for his and their own entire use afid 
benefit during the joint lives of himself and his 
wife;” and in case A. B. survived his wife, 
then in trust, after her death, to assign it to 
him, **his executors, administrators, and as- 
signs, to and for his and their own use and 
benefit but if his wife should 8ur\dve him, 
then to her for life, and afterwards to assign it 
unto the executors or administrators of A. 
to and for his and their own use and benefit.” 
The wife survived. Held, that, subject to her 
life interest, the fund belonged to the next of 
kin of 4- JB., and not to his administrator. 
Meryon v. Coliett, 8 Bear. 386. 

DEPOSIT OP TITLE DEEDS. 

Extent of lien.— InieresL--- A depomt of tide 
deeds primd facie creates an equitable mortgage 
upon die whole pro^rty comprised in 
A debtor deposit^ ms tide deeds with a credi- 
tor until such time as bis account should nut 
exceed 100/., at which time they were to be 
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restored to him. The debtor died indebted to 
the creditor in 274L : Held, that the creditor’s 
lien extended to the whole 274Z. 

Quare, whether the deposit of title deeds, 
without a le^al aecurity, will make a debt bear 
interest which does not in its nature bear 
interest. Ashton v. Dalton, 2 Coll. 565. 

DOWER. 

1. Mortgage, — A party died in 1830, having 
vested in him a mortgage in fee, and the lapse 
of time and circumstances were such as to 
render it very imjirobabie that any jiarty could 
now establish the equity of redemption. Held, 
nevertheless, that the widow was not entitled 
to dower. Flack v. Longmate^ 8 Beav. 420. 

2 . A rrcars, — Groundless defence » — Bill for 
dower. The defendants in possession denied 
the title of the widow, alleging that the hus- 
band had not been seised of an estate of in- 
heritance in the premises ; that allegation on 
information as to the time of his death, which 
was believed to be correct, but afterwards found 
to be erroneous. Decree for dower and arrears 
for six years before the filing of the bill, but 
without costs. 

Seinhle, if the defence to a bill for dower be 
groundless, or founded on facts which the de- | 
fendant knew, or with reasonable diligence ! 
might have known, to be true, the decree would ; 
be with costs. Bamford v. Bamford, 5 Hare, ' 
203. 

EXECUTORS. 

See Deed, 

INTEREST. I 

On a sale under the court, in June, 1839, it; 
was provided by the conditions, that the ab- j 
struct should be delivered in 2 1 days, that the | 
purchaser should be entitled to the rents from 1 
October, and pay his purchase money in No- j 
vember, and if, “from any cause whatever,'^ it I 
should not he nnid n.t t.h»t time, he should nav > 


her jointur^^OOf., to be charged upon fhe 
same herec^Sputs. The settlor, not having 
made any sdRbment in pursuance of dhe cove< 
nant, by his will, confirming the settlement 
devised his estates in the counties of Oxford 
and Berkshire to his wife for life. He after- 
wards, by deed, revoked his will as to the estates 
in Oxfordshire, which consequently descended 
to his heir at law. The jointress insisted that 
she was entitled to the Berkshire estate for life, 
free from any contribution towards her jointure; 
and that the Oxfordshire estates were exclu- 
sively liable to satisfy the covenant. But it 
was held, that, as no intention to benefit the 
jointress to the extent for which she contended 
appeared on the face of the will, the two estates 
were liable to contribute rateably to the satis- 
faction of the covenant. Byre v. Green, 2 
Coll. 527. 

Case cited in the judgment: Grigby v. Powell, 
.5 Sim. 290 ; 3 C. & F. 103. 

JURISDICTION, 

See Specific Performance, 

MARRIED WOMAN. 

Acknmoledf/ment of deed, — Jurisdiction,'^ 

The court will not compel a married woman 
to execute and acknowledge, pursuant to the 
Fines and Recoveries Act, a deed of conveyance 
of property in which she has a beneficial inter- 
est, Jorden v. Jones, 33 L. O. 254. 

MORTGAGE. 

1 . Redemption, — A bill to redeem mortgage, 
filed before the mortgage has become absolute 
at law, is demurrable, notwithstanding the 
mortgagor may have tendered to the mortgagee 
the purchase money, together with interest up 
to the day named in the proviso for redemption. 
Brown v. Co/c, 14 Sim. 427. 

2. Bill by mortgagor against mort- 
gagee and his solicitors, praying to have a sale 


there was great delay and difficulty on their 
part in making out their title, which was not 
complete till 1845. The purchaser had entered 
into possession. On a motion made in 1845, 
to pay the purchase-money and interest into 
court, the court held, that it could not relieve 
the purchaser from payment of interest, but 
made the order without prejudice to any ap- 
plication for compensation. Greenwood v. 
Churchill, 8 Beav. 413* 

And see Deposit of Title Deeds, 

LIEN. 

See Deposit of Title Deeds, 

JOINTUREr 

Devise of Lands charged with jointure , — 
Ctmhibution in satisfaction of covenant , — ^The 
owner of estates in the counties of Oxford and 
Berks covenanted on his marriage to convey 
soeh part of them to trustees as should be of 
the annual value of 9001,, to the use of himself 
fife, mtfa lemainder to the use and intent 
that his intended wife should yearly receive for 


not having been made out, but without costs, 
on the ground that they were substantial movers 
and authors of the sale, which, as between the 
mortgagor and mortgagee, was proved not to 
be sustainable in a court of equity. Matthie v* 
Edwards, 2 Coll., 465. 

3. Power of sale, — A mortgagee having power 
of sale cannot, as between him and the mort- 
gagor, exercise it in a manner merely arbitrary, 
but is, as between them, bound to act in a pru- 
dent and business-like manner, with a view to 
obtain as large a price as may fairly and 
sonably, with due diligence and attentioiv be 
under the circumstances obtainable. I^herefoiWj, 
where a man who had a reversionaiy interesttn 
a sum of money expectant on the death 
wife without issue by him, died in nu wlrev 
lifetime after having mortga^d that interert, 
and a few weeks after his decease the nUMrt- 
gagee, under a power of sale, advertised the 
property for sale as a reversion expectant on 
the death of a widow lady “now aged 30 or 
thereabouts,"* and made no oSer to satisfy the 
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purchaser that there -was a possibility of the 
widow having issue^ it was held, that the sale, 
under ^uch circumstances, was improvident, 
and could not be sustained as against persons 
claiming under the mortgagor, Maitliie v, 
Edwards, 2 Coll. 4G5. 

4. Principal and surety, — Injunction, — S., in 
consideration of a loan of 10,000/. from G., as- 
signed to the latter two mortgages which he 
held upon an estate belonging to N., and exe- 
cuted another mortgage of an estate of his own 
by way of further security. Afterwards, on 
N,^s mortgage debts becoming due, S. brought 
an action against him on the covenants in his 
mortgage deeds, which G. filed a bill to re- 
strain, On a motion before tlie Lord Chan- 
cellor to discharge an injunction which had 
been granted by the Vice-Chanceliov : Held, 
that it ought not to have been granted, except 
upon the terms of the plaintifiT reconveying S,^s 
mortgage, and releasing him from his mortgage 
debt, and the plaintiff now declining these 
terms, and S, undertaking that the sum to be 
recovered in the action should be paid to the 
plaintiff^ the injunction was dissolved. Gurney 
V. Seppings, 2 Phill. 40. 

See Dower s Mortgage, 2. 

POWER OF APPOINTMENT. 

1. Power by deed or wdll to appoint to 

nephew and nieces, grand-nephews and 

nieces,^* in such shares, and subject to such 
trusts, &c. as A. should appoint: H(4d, not to 
authorize an appointment by will to a grand- 
niece for life, with remainder to her children. 
Waring v. Lee, 8 Beav. 247. 

Cases cited in the judgment : Hussey v. Dillon, 
Ambler, 603; .Tames v. Smith, 6th July, 
1844. 

2. Trust. — A residue was bequeathed in 
trust for A. for life, and after his death, for his 
children, as he should apjioint ; and in default 
of appointment, for the children equally, with 
remainder over. Before A, was married or had 
exercised the power, some of the parties en- 
tiUed in remainder, filed a bill to have the ac- 
counts of the testator’s estate taken, and the 
residue ascertained and secured. Before de- 
cree, A. married and bad a child; and four 
days after the child was born, he exercised the 
power; and then filed a bill against the plaintifiT 
in the former suit, stating his marriage, the 
birth of his child, and the appointment, and in- 
sisting, that thereby the interests of the plaintiffs 
in the former suit, had been wholly determined 
Had put an end to. The plaintiffs, however, j 
contended, that the appointment was fraudulent 
a.nd void in toto, inasmuch as, though it was 
made in favour of A.^s children, he would, in 
the probable event of their dying, become en- 
titled to the property as their next of kin. But 
the court held, that under existing circum- 
stances, the appointment was good, and there- 
fore^ that no aecree ought to be made in the 
on^al suit, until the happening of the events 
whicn would entitle A. to the property. Butcher 
V. Jackson, 14 Sim. 444. 

Case cited in the judgment: Macaoeen r. Far* 
quliar, IS Vea. 467. 479. 


And see Settlement, 

REDEMPTION* 

See Mortgage, I . 

PROBATE, DIOCESAN. 

See Vendor and Purchetser, 2. 

SALE. 

1. Opening biddings. — A purchaser under 
the court died before the confirmation of the 
report : Held, that it was not necessary to serve 
his heirs with notice of an application to open 
the biddings. Tempter v. Sweet, 8 Beav. 404. 

I 2. Opening biddings. — The court declined to 
I open biddings upon an advance under 10/. per 
i cent. Holroyd v. Wyatt, 2 Coll. 537. 

I See Mortgage, 2, 3 ; Trubt, 3 ; Conditions of 
I Sale, 1. 

1 SETTLEMENT. 

Power of appointment, — Trustee and cestui 
(pte trust. — In a marriage settlement the pro- 
■ perly of the wife was conveyed and assigned in 
trust for the wife for life for her separate use, 
remainder to the husband for his life, remainder 
to the children of the marriage, and in default 
; of issue of the marriage, to the brother of the 
wife and his children. After the marriage the 
husband and wife filed their hill, charging that 
the brother, who was one of the trustees of the 
settlement, in concert with the solicitor’s clerk, 
who took instructions for, and attended the exe- 
cution of the settlement, had fraudulently 
omitted or erased from the deed a general power 
of appointment by the wife, in default of issue 
of the marriage, and praying that the settlement 
might be rectified by inserting such a power. 
The wife did not prove the instructions for the 
insertion of such a power, nor the fraud in 
omitting or erasing it, but it appeared by the 
eiddence that the power had been introuuced 
in the draft settlement prepared by counsel, and 
also in the engrossment ; and the answer of the 
brother stated, that the power having been no- 
ticed by him when the engrossment was read 
over to him, he objected to it, as not being ac- 
cording to his understanding of the intentions 
of the wife, when the solicitor’s clerk admitted 
it was not, and struck it out. The court held, 
that it was the duty of the brother, as one of 
the trustees, not to have permitted the power 
to be struck out without the express directions 
of the intended wife on that point ; and that 
relief might be given in the suit, subject to the 
question whether the wife knew, when she exe- 
cuted the settlement, that it did not contain the 
power. Harbridge v. Wogan, 5 Hare, 258. 

See Trust, I ; Voluntary Settlement. 

SPECIFIC PERFORMANCE. 

1. Injunction, — /ttmdtc/fon.— The jurisdic- 
tion of th^ court to restrain by injunction an 
act which the defendant is by contract bound 
to abstain from, is not confined to cases in 
which there are either no other executory term 
in the contract, or none which a court of eqiuty 
has not the means of enforcing. 

If a bill states a right or title in the plainttflT 
to the benefit of a n^itire agreenmt on An 
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pait of the defendant^ or of his abstaining from 
a j^ven ac^ the court will equally interfere by 
injunction* whether the right be at law or under 
an agreement which cannot be otherwise 
brought under its jurisdiction. Dietrichsen v. 
Cabbum, 2 PhilL 52 ; Hills v. Croll, 2 Phill. 
60 . 

Coses cited in the judgment; Kimberley v. Jen- 
nings, 6 Sim. 340; Yovntt v. Winyard, 1 J. 
& W. 394; Green v. Folgliam, 1 Sim. & St. 
398 ; Cholmondeley r. Clinton, 19 Ves. 261 
Konkin v, Huskisson. 4 Sim. 13; Squire v 
'Campbell, i jVly. & Cr. Martin v. Nut 
kin, 2 P, W. 266 ; liarrett v. Biagrave, 5 Ves, 
555 ; 6 Ves. 104 ; Morris v. Colman, 18 Ves 
437 ; Clarke v. Price, 2 Wils. 157, 

2. Misdescription, — Timber estate. — Com- 
pensation,. — Bill by the vendor for the specific ^ 
performance of a contract to purchase a timber j 
estate, where the particulars of sale described | 
It as comprising a certain wood “ with upwards i 
of 65 acres of fine oak timber trees, the average j 
size of which approached 50 feet,** and in the | 
particulars ot the lot described it only as 

65 acres, 2 roods, and 1 2 perches of growing 
timber/* It appeared, on the evidence for the 
plaiiitin, that the average size of the trees was 
^out 35 feet, hut on that for the defendant, 
that it was only about 22 feet; and the defend- 
ant, moreover, alleged that it was sold at a time 
when he had no means of seeing the wood, and 
that he relied on the particulars of sale : Held, 
that as the representation on the particulars of 
sale had iiroved to he incorrect, and as it was 
not shown that the defendant knew it to be in- 
correct at the time of making the contract, the 
court would not, at all events, enforce the 
specific performance of the contract without . 
compensation ; and that (inasmuch as the par- j 
ticulars of sale did not express what number of 
trees, or quantity of timber the wood con- 
tained,) it was not a case in which the court 
could measure the extent of the deficiency, or 
ascertain the amount of compensation ; and 
mat the bill must therefore be dismissed* Ijord 
Brooke v. Rounthwaite, 5 Hare, 298, 

Cases cited in the judgment; Trover v. New- 
come, 3 Mer. 704 ; Stewart v. Alliston, 1 Mer. 
26 ; Fenton v, Browne, 14 Ves, 144. 

See Vendor and Purchaser, 3. 

TENANTS IN COMMON. 

Occupation^rent.—Eauitable set-off . — A free- 
hold house was devised to several tenants in 
common, some of whom afterwards resided in 
it, but not under any agreement to pay rent, 
nor to the exclusion of the others. Held, that 
no rent accrued in respect of such occupation ; 
and consequently, that the Master could not 
take the same into account -for the purpose of 
establishing an equitable set-ofF against a legacy 
claimed by any one of such occupants from the 
executors of one of the dqpeased tenants in 
common. M*Makon v. Burckell, 33 L. 0. 234 ; 
S, C. 5 Hare, 322 ; 2 Phill. 127. 

title. 

1* of tide, upon 


motion by the plaintiff (the vendor) after an- 
swer, notwithstanding the question in dispute 
in the cause might have been convenieiAly de- 
termined 1^ the courts, without a reference. 
Curling v. Flight, 5 Hare, 248 . 

2. Whether the question in a cause be, what 
evidence of title the vendor is bound to give, 
or whether he is able to give sufficient evi- 
dence, the question is equally one of title, and 
the proper subject of a reference. Curling v. 
Flight, 5 Hare, 248. 

See Deposit of Title Deeds. 

TRUST. 

1. Investment in leaseholds . — Settlement . — 
Trustees were “ authorised and empowered,*^ 
with the “ consent and direction ** of the tenant 
for life, to lay out the trust monies on “ lease- 
hold hereditaments,’* “in some convenient 
place.** Held, that it was imperative on the 
trustees, on the requisition of the tenant for 
life, to invest in leaseholds, and that they could 
not refuse to do so on the ground of the 
liabilities to be incurred by them on the cove- 
nants, they having expressly contracted on the 
subject ; but that they had a discretion to 
exercise as to value, title, and locality ; 2ndly, 
that leasehold houses were within the power. 
Beauclerk v. Ashbumham, 8 Beav. 322. 

2. Equitable mortgages. — Priorities. — Legal 
estate. — Four trustees sell out stock, under an 
agreement that the proceeds shall be lent to 
two of them, upon equitable mortgage, by de- 
posit of the documents of title of a copyhold 
estate which belonged to such two trustees in 
undivided moieties. The money was lent, and 
the documents deposited ; hut afterwards, by 
some unexplained means, they came into the 
hands of one of the two trustees who had bor- 
rowed the fund, and that trustee made a second 
equitable mortgage on his own moiety of the 
estate, by depositing the documents with a 
third person, who took them without notice of 
the first mortgage ; that trustee afterwards be- 
came bankrupt, and the second equitable mort- 
gagee purchased and obtained from the as- 
signees of the bankrupt a surrender, and was 
admitted tenant of the bankrupt’s undivided 
moiety, having, at the time of such purchase of 
the legal estate, received constructive notice of 
the first mortgage. 

In a suit by one of the trustees, (the lender 
of the trust fund, the other having become 
bankrupt,) for foreclosure. Held, that the 
second equitable mortgagee, who had taken the 
legal estate with notice of the obligations of 
the mortgagor to third parties, could only hold 
that estate subject to such obligations, notwith- 
standing that he had originally taken his mort- 
gage security without notice. 

That, in tne absence of any sugp;estion of a 
specific case, as against the plaintifil^ charging 
him with acts whereby the mortgagor was 
enabled to commit the fraud, the mere faejk of 
the possesion of the title deeds by the iwrt- 
gagor was not sufficient to postpone the c^im 
of the first mortgagee. 

I^t the fact of the loan of the proceeds of 
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the stock having been e breadi of trusty did ncpt 
affect the question as between the first and 
second^'mortgagees* 

That the cestui que trusts of the stock, not 
having been parties to or adopted the mort- 
gage, were not necessary parties to the suit for 
foreclosure. Allen v. Knight^ 5 Hare, 272. 

Cases ciUd in the judgnit^nt : Saunders v. Dehew 
2 Vern. 2ri ; Evons v. Bicknell, 6 Ves. 173. 

3. Sale. — Jurisdiction. — Advowson . — A tes- 
tator devised his advowson to trustees, to sell 
on the death of A., and divide the produce 
amongst certain persons. A. was the incum- 
bent, so that on his death no sale could be ; 
made until the vacancy was filled up. Ueldy \ 
that the court had no jurisdiction to authorise i 
a sale in the lifetime of A., on the ground that | 
it would be beneficial to the parties. Johnstone ; 
V. Baber, 8 Beav. 233. 

VENDOR AND PURCHASER. | 


a decree was knocked down to the solicitor erf 
a mortgagee, who was not a party to the sml^ 
but consented to the sale. A motion by the 
solicitor, to be discharged from his purchase, 
on the ground that he retracted his bidding be* 
fore the hammer fell, was refused with costs. 
Freer v. liimtier, 14 Sim. 391. 

See Specific Performance. 

5. Payment into court. — accepting title . — A 
purchaser applying to pay money into court 
must undertake to accept title, although the 
payment is consented to by all the parties. Den* 
ning y. Henderson, 33 L. (). 354. 

6. Payment of purchase money. — Income tax. 
— Upon motion for payment of purchase money, 
with interest, inco court, a deduction on account 
of the income tax was not allowed to be made 
jiart of the order. Holroyd v. JVyatt, 33 L. O. 
550. 

VOLUNTARV SETTLEMENT. 


1. Conditions of sale . — Vendors having put; 1. In the case of an imperfect voluntary 
forth ambiguous conditions of sale ; Held, to ' deed, neither the assignor nor the executor can 


be bound strictly by those conditions. 

Time held to be of the essence of the con- 
tract between vendor and purchaser, partly by 
reason of the nature of the trade carried on 
upon the ])roperty offered for sale, and partly 
upon the construction of the conditions of sale. 
Seaton v. Mapp, 2 Coll. 556. 

2. Personal representation. — Diocesan pro* 
bate . — An agreement having been entered into 
for the sale of certain securities upon tolls 
within the diocese of Lincoln, it appeared from 
the abstract of title, that the will of one in the 
series of owners, through whom the property 
I>assed to the vendor, had been proved only in 
the consistory court of the Bisho[j of Lincoln. 
Upon a bill filed by the purchaser against ven- 
dor, the court declined, either to force the title 


be compelled to permit the assignee to use his 
name for the recovery of the debt- 

Held, that neither a voluntary assignment by 
deed of a mortgage debt, accompanied by a 
grant, not specifying the particular estate, but 
of all estates held in mortgage, and by a cove- 
nant for further assurance, and without delivery 
of the mortgage deed, or notice to the mort- 
gagor, nor the voluntary assignment of a policy 
of assurance retained in the hands of the as- 
signor, and without notice given to the grantor, 
though accompanied by a covenant for further 
assurance, can he considered as a complete and 
effectual assignment, to he acted upon and en- 
forced by the assignee, without any further or 
other act to be done by the assignor. IVard v. 


Audland^ 8 Beav. 201 

on the purchaser or to order the vendor to pro- ' judgment : Fortesene v. B«. 

cure probate m the prerogative court of the ^ 3 , g. gg Edwards v. Jones, l 

Archbishop of Canterburr. IVuhams v. Bland, jk.i & Cr 826 
2 Coll. 575. i ' 1 

3. Delay.— LacJies.— Specificper/ormance.— ,^2. A trustee under a voluntary settlement of 
TVhere there has been great aelay and little j chattels, policy of assurance, and mortgage, 
hope of perfecting the title within a reasonable I ^^ed a bill against the representatives of the 
time, the court will dismiss a purchaser with j settlor for the recovery thereof. Held, that if 
costs. 1 the property were legsilly vested in the plaintiff*. 

In 1842, the defendant contracted to purchase might recover it at law and apply it on the 
an estate. A suit for specific performance hav- , trusts ; but if otherwise, then as the deed was 
ing, in the same year, been instituted by the I voluntary, the court could afford the plaintiff 
vendors^ it appeared, that the vendors claimed assistance in recovering iU Ward y. 
under a testator who died in 1809, and subject I 8 Beav. 201 


to his debts : that a creditor’s suit had lieen 
instituted in 1813, and a decree for an account 
and sale made in 1817, since which time no- 
thing effectual had been done in the suit, and 
no report of debts had been actually confirmed. 
After so great delay, no further time was given 
to the vendors to complete their title, and the 
bill for specific performance was dismissed with 
costs. Fraser r. Wood, 8 Beav. 329. 

CA|e cited in the judgment : Sidebotliam v. 
Berrington, 3 Beav. 524 j 4 Beav. 110: 3 
Beav. 261, 


See Power of Appointment j Settlement. 

WARD. 

The court will direct a settlement on the aj^ 
plication of the mother of an infant ward, who 
nas mani^ without a settlement beingescecuted, 
although the mother may have consented to fdie 
marriage and an assignment may have been 
made by the war^ and her hoaband after the 
marriagie to a tluM party. Bmsselly. NioMls, 
33 L, O. 18. 


4* Bidding, retraetimg . — An estate soU under 
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RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

aSPORTSO BT BARRISTERS OF THE SEVERAL 
COURTS. 


Lovett V. Andrew, May 3, 1047.^ 
PARTIES. — CONSTRUCTION OP 39TH ORDER 
OF AUGUST, 1841. 


ILorly ebaticFlIor. 

Myers v. Weatherall, March 26th, 1847. 

APPEAL. — MOTION IN RESPECT OF COSTS 
ONLY. 

The court will not rehear a motion in respect 
only of costs^ if it he necessary to investi’^ 
yate the facts of the case for the purpose of 
ascertaining the propriety of the decision in 
resjiect of the costs. 

Mr. Blderton said, that this was a motion to | 
discharge an order of Vice-Chancellor IVigram, 
ordering the ])laintiff to pay the costs of an ap- . 
plication to his Honour under tlie following! 
circumstances. After a notice to dismiss the [ 
bill had been given by the defendant, an order [ 
of course to amend was obtained at the Rolls by 
the plaintiff, and the costs tendered. When ; 
the motion to dismiss was brought on, tbej 
Vice-Chancellor required to be informed ofi 
what had been done under the order to amend, j 
and it was then contended that such order had 
been irregularly obtained ; but if so, the ap])li- 
cation to discharge it ought to have been made | 
at the Rolls. His Honour made no order on 
the motion further than directing the payment 
of the costs by the plaintiff. 

The Lord Chancellor. This is rehearing the 
motion for costs only. The rule is, that if it 
is necessary to look into the facts of the case to 
ascertain whether the costs were properly or- 
dered, such a rehearing cannot be had ; if it 
be manifest on the face of the order that the 
costs were improperly ordered, it is otherwise. 
It is necessary in this case to look into the 
affidavits to get at the facts, therefore it comes 
within the first-mentioned principle, and this 
motion must be refused, with costs. 

XUiIlj^ C0urt* 


On a cause coming on for argument under the 
SOtk Order of August^ 1841, the defendant 
is strictly confined to the objection which 
I he has raised in his answer for want of 
I parties. 

The plaintiff in this case filed a bill for an 
account on behalf of himself and other share- 
holders, against tho directors of a railway, 
'rhe defendant by his answer raised an objec- 
tion that a certain class of shareholders ought 
to be parties. The plaintiff set down the cause 
for argument on that objection, under the 39th 
Order of August, 1841. On the cause coming 
on for argument, the defendant proceeded to 
raise ore tenus^ other objections for want of 
parties generally, besides that stated in his an- 
swer. To this the plaintiff objected. 

Mr. Bethell and Mr. Terrell for the defend- 
ant, contended, that although the 39th Order 
in terms said, that the cause was to be argued 
on that objection only on which it was set 
down ; yet clearly it did not mean to prevent a 
defendant at the hearing from urging other 
objections connected with it, 

Mr. J. Parker and Mr. Bilton, contra, con- 
tended, that if this were allowed a defendant 
might raise a most trivial objection by his 
answer, and then on the hearing argue most 
important questions, which the plaintiff would 
then hear for the first time and be unprepared 
to combat ; besides, if the defendant had ori- 
ginally stated in his answer the important ques- 
tions which he afterwards raised ore tenus, the 
plaintiff, without setting the cause down to be 
argued, might have amended his bilj, and they 
cited Hunter v. Macklew^ 5 Hare, 238* 

The Vice-Chancellor^ after looking at the 
case cited said, that it was directly in poin^ 
and that he felt himself bound by it, V, C, 
IVigram there seemed to think, that he was not 
bound to attend to the objections raised ore 
tenus at the hearing, and that he should so de- 


Re Taylor, April 22, 1847. 

FOUR-DAY ORDER. — DELIVERY OF PAPERS. 


cide with him in the present case. 

Objection allowed. 


The court requires the four-day order for the 
delivery if papers, to be preceded by an 
order limiting some longer period for their 
delivery. 

In this case Mr. Rogers moved for an order 
upon a solicitor to deliver up his papers within 
four davs, or in defiaiult for his committal. Two 
orders for the delivery of the papers had been 
previously obtained and served ; but neither of 
mem limited any time, within which tlie delivery 
was to be made. 

Lord Langdale said, that the four-day 
or^ ought to be preceded oy an order fixing 
some longer period for the delivery of the 
papers, and made an cuder for their deliv^ 
within a week, in defiuiU of eompliance with 
wluch^ the four-di^ order coidd be obtained. 


Uniflitit Mtnu. 

Bull V. Falkner, Feb. 19 and 22, 1847- 

PRACTICB. — PRO CONPESSO. — CONTEMPT. 

A defendant having appeared, and being in 
contempt for want of answer on hemg 
brought to the bar of the court, pUaded 
poverty, when it was referred to tM Mtmer 
to inquire as to her poverty : the master 
certified that she had made default tn prov^ 
ing her poverty, and the court on eppltea^ 
Hon of the plaintiff granted a habe^ corpus 
cum causis to bring her to the barp and 
ordered that the pnrner officer shotOd aU 
tend at the return of the writ with the re- 
^ford, in order that the biU might be taken 
pro confesso. 



I in tins DV 

i^r wiai. of; oaipnr-.'- 
br<»ii^ to^ibe b*r she itMte^ 

diat she was naalus M put in her answw 
throng povertf) havji^f made oath in court to 


i^h «ae 

at Cmiim on Uie voyage. The bniaeh ’wm the 
noa*delivery of the gopde. To a dedaration 
setting out the above fisu^tSj the defendant 


that emct* she waa tamed oyer from the 8^^ p^ded, amongst other ^e^, that on the 


of Middlesex tQ the dueen’e prison, and a re 
ference was directed to the Master to inqum 
and certify to ihe court respecting her allege'd 
poverty. A warrant was taken out to consider 
the order, at the return of which the plaintiff 
and defendant’s solicitors attended, and the 
latter was ordered to bring in a proper state of 
facts within a week* More than a week having 
elapsed without the state of facts being brought 
in, a warrant was taken out calling upon the 
defendant to show cause wh\' the Master should 


arrival of the 
question were 


vessel at Cadis, the goods in 

seised by the custom-house 

officers of that town, and afterwards confiscated 
as contraband by a court there of competent 
jurisdiction. To this plea there was a demurrer 
on the ground that it did not form any defence 
to the action. 

Mr. Crompton in support of the demurrer. 
This is an ab.solute contract on the part of 
the defendant to deliver the goods in London, 
the acts of God and the dangers of navigation 


not report default, but the defendant’s solicitor | excepted. The defendant in his plea does not 
now appearing at the return of the last-men- \ bring liiinself within either of these exceptions, 
tinned warrant, and more than three months j and nothing short of illegalit}^ will excuse him 
having elapsed since the order of reference, the j from the performance of his coriti act. I'lie 
Master, at the request of the plaintiff’s solicitor, I courts of this country do not take notice of the 
certified that the defendant was in default. j revenue laws of any other country, and it is 
C. M, Roupell for the plaintiff applied, that : not any excuse to say that it became impossible 
upon the Master’s certificate for & habeas corpus] to perform the contract. Gosling v. Iliggitts,^ 
cum to bring the defendant to the bar of j Blight v. Page^^ Barker v. Hodgson,^ Sjoerdsv. 

the court to answer her contempt, and for an Lmscombe^*^ Holman v. Johnson,^ 
order that the proper officer should attend at j Mr. Boville, contra, contended, first, that 
the return of the writ with the record, that the i the circumstances set out in the plea brought 
same might be taken pro confesso against the | the defendant within the exception named in 
defendant, he stated that a similar order had j the hill of lading, because the loss was occa- 


been made by the Vice-Chancellor of England 
in Venables v. Brandon. 


sioned by inevitable accident, and not through 
any neglect or default of the defendant. He 


His Honour made the order without requiring | also contended that there was an implied war- 
notice to be served on the defendant. i ranty that the goods shipped were lawful aud 

Fc6. 27. — The defendant being brought to | proper for the voyage ; and that the defendant 
the bar of the court, it was ordered, with the , was exonerated, because the jdaintiff consented 
consent of the plaintiff, that a traversing note j that the vessel should go to Cadiz, where the 


should be forthwith filed by the plaintiffs, that 
the defendant should be at liberty to put in 
an answer within a limited time, and that the 


goods in question were condemned by a court 
of competent jurisdiction, which judgment the 
courts in this country will recognise. He cited 


defendant should be discharged, the costs of j Story on Bailments, sec. 488 ; Abbott on Ship- 


the contempt to be costs in the cause. 

Oueen’4 Seneb* 

(Before the Four Judges.) 

Spence v. Chadwick. Easter Term, 1847- 

PLEADING. — CONTRACT. — EXCEPTION. 

A. delivered goods to B. to he conveyed from 
Gibraltar to London, the act of God and 
the dangers of navigation excepted. The 
vessel was to touch at Cadiz on the passage. 
While the vessel was at Cadiz the goods be- 
longing to the plaintiff were seized as con- 
traband, and forfeited according to the 
revenue laws of Spain. 

Held, in an action by A. for the non-delivery 
of the goodSf that a plea setting out the 
above facts was bad as not amounting to a 
defence to the action. 

^Tifts was an action by the freighter against 
the shipowner to recover the value of certain 
- contract on the part of the de- 

fendant, as appeared from the hill of lading. 


ping, 326 ; Fletcher v. Inglis Gabay v- 
Lloyd;^ Hilly- Idle Magalhaens y . Busker 2 ^ 

Power V. Whitmore;^ Philips v. Hunter 
Hadley v. Clarke} 

Mr. Crompton was heard in reply. 

Lord Denman, C. J. The defendant enters 
into a positive contract to convey the goods of 
the plaintiff from Gibraltar to London, and the 
only exception named in the bill of lading is 
the act of God or the dangers of navigation. 
The defendant, in excuse for not performing his 
contract, says, that the vessel having put into 
the port of Cadiz, as agreed upon between the 
parties, that the goods were there condemned 
according to the revenue laws of Spain. The 
plea does not show that there was anything 
illegal in the contract, that it was in violation 
of the law fif nations as between England and 

* 1 Camp. 451. 3 Bos. & Pul. 295, note. 

* 3 M & S. 267. ^ 16 East, 201. 

* Cowp. 341. ^ 2 Bam. & Aid. 315 

» 3 Bam. de Cress. 793. ^ 4 Camp. 327. 

^ Id. 54. U M & S. 141. ^ 2 H. BL 402. 

> 8 Term R. 259- 



Superior Qmrte : Beudt Praetiee Comi.-^Comnum Pleas, si 


dr tlmt tliei« tjAiuxoA is 

tile iiatim of tlie iM difti^ellt 

mitei Idbbn id itito a coDitrd6t 

the nature 6f%hieh he fhlljr contempliAte 
the latir of Spain was equally tuikiiown to both 
partiee. The plea, therefore ie insuffieient, the 
rule of law, which has not only been acted on 
for centuries, but is founded on good and sound 
reason, being, as stated by Lora Etlenborouah 
in AtMnsm v. Ritchie,^ that when the party by 
his own contract creates a duty or charge on 
hhnself, he is bound to make it good, if he may, 
notwithstanding any accident by inevitable ne« 
cessitY, because he might have provided against 
it by nis contract. 

Pdtteson, J. The defendant clearly does not 
come within the exception contained in the bill 
of lading. The loss has not arisen from any 
act of God or the dangers of navigation. Then 
it is said, the defendant has been prevented 
from completing his contract because the goods 
were confiscated by a court of competent juris- 
diction in Spain, but it is not shown that there 
was any default on the part of the plaintiff, or 
that he knew the goods were contraband. The 
plaintiff did not request that the vessel should 
touch at Cadiz, that was a mere description of 
the route. Neither party, therefore, were ac- 
quainted with the law of Spain, and the seizure 
did not arise from the default of either plaintiff 
or defendant, and the case falls within the 
principle laid down in the case of Atkinson v. 
Ritchie • 

Wiyhtman and JEr/e, J.^s, concurred. 

Judgment for the plaintiff. 

eaucen’iEf iSench IPtartict Court. 

Doe dem. Farmery v. Roe. May 

EJECTMENT. AFFIDAVIT. 

On an application for judgment against the 
casual ejector where proceedings have been 
taken under 4 Geo. 4, c, 28, it does not 
render the affidavit irregular to state, that a 
yearns rent is due, if the affidavit also allege 
that there is no sufficient distress on the 
premises to satisfy half a yearns rent. 

J. Browne moved for judgment against the 
casual ejector, the proceedings being taken 
under 4 Geo. 2, c. 28, to recover possession of 
certain premises for the nonpayment of rent, 
there being no sufficient distress on the premises 
to countervail the arrears of rent. 

The affidavit used in this case was regular in 
all respects, except that it stated that one yearns 
rent was in arrear, and the Master objected to 
draw up the rule on the ground that the case 
caine within the authority of Doe dem. Powell 
V. Roe, 9 Dowl. 548. It was now contended 
that the objection taken in that case did not 
apply in the present case, for here the affidavit 
states that there is no suffic^nt distress to be 
found on the premises to countervail half a 
yearns rent, which is all the statute requires. 

The princiide on which Doe dem. Powell was 

- 10 East, 


decided was, that tkerAu^ht be sttfbmt'ou 
the pramses to eouhtema a half y^^ 
akhough there was not to satir e yemWI;' 
and there ^ AfBdarit stated that 
sufEciMt distress to satisfy the artwrs of reitt 
in the present case the amdavit is so 'firinni^ 
that the objection taken in Doe v. Powell 
not arise. 

£foleridge,J. I think you are within the 
words of the act, and do not see that any xiiis* 
chief can arise, therefore you may take your 
rule. 

Rule absolute. 

Cumman 

Fearne v. Cockrane. Easter Term, 1847. 

PLEADING. SATISFACTION AND DIS- 

CHARGE. — DEMURRER FOR DUPLICITY. 

Where to a count on a bill of exchange the rfe- 
fendant pleaded the delivery and acceptance 
by the plaintiff of his, the defendants, own 
2 )romissory note, payable on demand, for 
and on account of such hill of exchange and 
the causes of action in respect thereof, and 
then further alleged that the plaintiff cfter- 
wards agreed to accept and did accept the 
warrant of attorney to confess judgment of 
a third party, in full discharge and satis^ 
faction of the said promissory note, and of 
all causes of action in respect thereof, and 
of the causes of action in the said count on 
the bill of exchange mentioned. Held, that 
the plea only set up one defence by way of 
satisfaction and discharge, and was not bad 
for duplicity. 

Assumpsit by the drawer against the ac- 
ceptor on three mils of exchange. Plea, that 
after the making and acceptance of the bill in 
the first count mentioned, and after the same 
became due and payable according to the tenor 
and effect thereof, and before the commence- 
ment of the suit, to wit, on, &c., the defendant 
made his promissory note in writing, bearing 
date, &c., and thereby promised to pay to the 
plaintiff or order, on demand, 1,050/., and then 
delivered the same to the plaintiff, who then 
took and received the same for and on account 
of the last-mentioned bill of exchange and the 
causes of action in respect thereof in the said 
first count mentioned ; and that thereon and 
afterwards and after the making and delivering 
of the said promissory note in the plea men- 
tioned and before the commencement of the 
suit, to wit, on, &c., it was agreed by and be- 
tween the plaintiff and defendant and 'Ihomas 
Earl of Dundonald, that the said Earl should 
sign and seal, and as his act and deed d^ver 
to the plaintiffr in full discharge and satisfac- 
tion of the said promissory note in this plea 
mentioned, and of all causes of action in respect 
thereof, and of the cause of action in the said 
first count mentioned, a certain deed or iustru- 
ment called a warrant of attorney to coniesa 
iudgment, bearing date, &c., in the form, Ere., 
thereinafter mentioned s and that the plaintiff 
Mcept and receive the same of and 
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first oouat mentioiied; aad that theplain- 
tiff accepted and received the said wanant of 
attorney ia each full satuAction and diarlMQye 

the said promiasory note in that plea inca- 
tioaedy and of all causes of action in respect 
thereof^ and of the cause of action in the said 
first count mentioned* To this plea there was 
a demurrer on the ground of duplicity. Joinder 
in demurrer. 

T. Jones in support of the demuirer. The 
plea is double, inasmuch as either the promis- 
sory note therein mentioned or the warrant of j 
attorney would of itsdf have been a good dc- j 
fence. Kearslake v. Morgan^ 5 T. R. 513, and j 
Mercer v. Cheese, 4 M. & Gr. 804, are autho- | 
rities to show that the giving and acceptance of ; 
a bill or note was a sufficient answer primd\ 
fade, and if so, then the subsequent allegation . 
of the delivery and acceptance of a warrant of 
attorney was clearly another and sufficient de- 
fence. 

Ckannell, Sergeant, (Bevan with him). The 
note here was the note of the debtor himself, j 
payable on demand, and was not therefore! 
even a suspension of the cause of action as was { 
the case in Kearslake v. Morgan, where the note I 
given appears to have been that of a third | 
party. Then in Mercer v. Cheese^ the court | 
only expressed a passing opinion, upon which | 
the plaintiff elected to amend; besides there 
the bill pleaded was made payable on a future 
day. The case too of Price v. Price, 1 6 Law 
J., N. S., £xch. 99, seems to be at variance with 
the opinion expressed in Mercer v. Cheese, and 
to be an authority in support of the present 
plea. The note here being payable on demand, 
is not even a suspension of the plaintiff’s claim ; 
it is in fact stated in the plea merely as matter 
of inducement, and therefore cannot make the 
plea double. Steph. on PI. 5th ed. 29G. 

Jones was heard in reply, and cited in ad- 
dition the case of Maillard v. Duke of Argyle, 
6M. & G. 40. 

Wilde, C. J. It appears from the plea that 
the promissory note was given for and on ac- 
count of the debt, payable on demand, and 
therefore in point of law it was of no greater 
eJEfect than the original liability between the 
parties. It appears also on the face of the 
pleadings that the note remained in the hands 
of the plaintifl; for the plea alleges that the 
warrant of attorney was (pven in satisfaction of 
it, which would not be the case if it had been 
outstanding in the hands of another. The only 
mode therefore by which satisfaction is shown 
is by the warrant of attorney, alleged in the 
plea to have been given in aatisfection of the 
note and also of the cause of action in the first 
count mentioned. note at the hig^st 
pears to be in the nature ofacoUateval eecnr^,* 
and the warrant of attorney was a aatiatection 
of the cause of action and the eeUatevil ae» 


ahowai nte iMit 
ofaatiiteetian. 

easy to ewaine with any mmoteiieaa wketbsr 
llie case of Price v. Price did or did not break 
in upon Keardake v. JUbrean, but such cer- 
tainly appears not to have been the intention of 
the Court of fiachequer. Hist case, however, 
is not consistent wich the case oi Mercer v< 
Cheese, but then the latter case appears not to 
have be^ a dedaion of this eoort on the poiiitv 
the counsel having thought it better to amend* 
Without gefing further into the question of 
whether or not the cases of Price v. Price and 
Kearslake v. Morgan may not stand togeth^, 
it is sufficient to say that in this case there is 
no duplicity. 

CoUman, J.. concurred. 

Cresswell, J. All that the plea alleges with 
respect to the note falls short of showing any 
satisfaction of the cause of action, and that 
being so, it would have been bad on general 
demurrer. It was necessary, therefore, to go 
further, and accordingly, by the allegation as 
to the giving of the warrant of attorney, only 
one defence is set up, and although it is alleged 
that the latter was given in satisfaction of the 
note, which is only a collateral security as weU 
as the present cause of action, yet the plea is 
not on that account bad. 

Williams, J. The present is one of that 
class of cases where a negotiable instrument 
given may amount to a quasi satisfaction, and 
the plea is not made had for duplicity by its 
going on, as here, to allege that which turns 
the quasi satisfaction into an actual one- 
Whether the plea is argumentative or not it is 
not necessary to say, as that question is not 
raised by the demurrer. 

Judgment for the defendant. 
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May 22 f Appeal Motions and Ap- 
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! (Petition-day) Cause, Lu- 
natic and Bankrupt Pe- 
titions. 

i 26 i Appeals. 

\ Appeal Motions and Ap* 
i peals* 

. 28 

. 29 I 

31 y Appeals. 
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I Appeal Motions and Ap- 
I peals. 

I (Petition - day.) Unopposed 
I Petitions, and Appeals. 


Appeals. 


^ unopposed 
Paittioas and Appeals* 



If* Bir-^ Syoh hm jUNryMiip i» MrapiiMl In 

the House of Lords excepted. 

ittliitfter Of Qie Slom. 

See pege 64^, ants. 

17frt-G9ititrcnor of Sttfllanlr. 


Ssturday • 
Mondaj 

Tuesday • 
Wedaesday 

Thursday . 
Friday . , 
Saturday . 
Monday « 
Tuesday 
Wednesday 
Thursday • 

Friday ; . 

Saturday , 
Monday , 
Tuesday . 
Wednesday 
Thursday . 

Friday 

Saturday • 


May 02 
. . 24 

. . 25 
. . 26 

. . 27 

. . 2a 

. . 29) 


Motions. 

(Petition-day) 
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(Petition-day) Petitions>nd 
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Short Causes and Motiona. 
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Please Demurrers. Exioefi^ 

. • 28^ 

i 

lions. Causes, and 
ther Directions. 


Short Causes, Fietitions». 

. . 29| 

(unopposed first,) and 
Causes. 

. . 31 

1 Pleas, Demurrers, Excep«^ 

June 1 j 

tions, Causes, and Further 

. . 2| 

[ Directions. 


3 Motions and ditto. 

i Pleas, Demurrers, Excep- 

4 } lions. Causes, and Fur- 
( ther Directions. 

( Short Causes. Petitions 

5 ^ (unopposed first,) and 
I causes. 

g f (Petition-day) Pleas, De^ 
murrers. Exons., Causes, 
I and Further Directions. 


11 


I Short Causes, Petitions^ 
< (unopposed first,) and 
( Causes. 


12 Motions and Causes, 


COMMON LAW SITPINGS. 

Jn and after Trinity Term, 1847 , 

MIDDLESEX. 

In Term, 

1st Silting, Wednesday May 26 

And two following days at Eleven o’clock. 

2ad Sitting, Saturday May 29 

And subsequent days at Eleven o'clock. 

3rd Sitting, Thursday June 10 

At i past Niue o’clock precisely, for Undefended 
Causes only. 

A list of such remanets as appear fit to be tried 
in Term will be printed immediately, but on the 
statement of either side that a cause is too long to be 
tried in Ferm, it will be withdrawn from such list, 
provided the other side have two days' notice of the 
application at the MBrahal’s to postpone, and do not 
oppose the application on good grounds — ^the usual 
number of completed and new causes will be put 
into the list day by day in their usual order. 

Sitting after Term, Monday • • . • June 14 

LONDON. 

Tn Term, 

Sitting at 10 o’clock on Friday .... June 11 
For Undefended Causes and such as the Judge 
considers fit to be taken . 

After Term, 

Tuesday ** 

(To adjourn.) 

Common yUit0. 

In Term^ 

MIDDLESEX, Losnan. 

Wednesday . May M 1 Fri^ . . May 28 

Wednesday . * 1 . • Jn«»« * 
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Cbrnmon Low ham Catue lAtta. 


After Termrn \ 

MID9LX8BX. ^ONOOM. 

MondA/. • • Jone 14 I Tuesday • June 15 

Tbe Court will sit at ten o'clock in the forenoon 
on each of the days in Term* and at half-past nine 
precisely on each of the days after Term. 

The causes in the list for each of the above 
days in Term, if not disposed of on those days* will 
be tried by adjournment on the days following each 
of such sitting days. 

On Tuesday the 15th June, in London, no 
causes will be tried, but the court will adjourn to a 
future day. 


Sittings in Trinitif Term^ 1847. 

s««d.r . j 


Monday . 

. . 24 

Tuesday . 

. . 25 

Thursday . 

. . 27 

Friday, 

. . 28 

Monday , 

. .'31 

Tuesday . 

June 1 


Ditto, before Motions. 

Nisi Prills, Middlesex 1st 
Sitting. 

Banc, Crown cases. 

Banc, Demurrers. — Nisi 
Prius, London 1st Sit- 
ting. 

Banc, Special Cases. 

Bancy Errors . — Nisi Prius, 
Middlesex 2nd Sitting. 


Wednesday . • 2 Demurrers. 


Friday 


Saturday 

Monday 

Tuesday 


f Banc, Special Cases . — Nisi 
Prius, London 2nd Sit- 
ting. 

f Banc, Crown Cases . — Nisi 
51 Prius, Ditto by adjourn- 
^ meat. 

7 Banc, Demurrers, 

« S Nisi Prius, Middlesex Srd 
^ I Sitting. 


COMMON LAW CAUSE LISTS. 
®ueen’e 13enrD. 


TiEW TRIALS. 

Hemaioing undetermined at the end of Easter 
Term, 1847. 

Easter Term, 1846* 

KerL— Worth v, Gresham and another — Dun- 

das. 

(Stands over for Judgment in a similar case in 
error.) 

LiverpooL—Doe d, Hayward v. Tinslay— Cromp- 
ton. 

(Stands for arrangement.) 
Oarmarthett,-~^Tboma3, Esq. v. Fredericks, Esq. — 
E. V. Williams. 

Carmarthen, — ^Same v. Same — Chilton. 

Trinity Term, 1846. 

London, —NichoWa 8^. Atherstone — W. H. Wat- 
son. 

London The Queen v. Schlesioger, — > Sir F. 
Thesiger. 

Michaelmas Term, 1846. 

Middlesex^ — Gurney tbe elder v. Gurney and an- 
^ • Thesiger. 

Mddlesex . — Collett v. Curling— W. H. Watson, 
London, — Boyd v, Aoyal Elcebange Assurance 
Company— Serjeant Shee, 

- . (Pari heard,) 

ioitden^P-Herringe.Meteyard.— W,H. WaUon, 


London. — Simpson Msrgfitson and othsiii^ 
Same. 

Afontgomiry.— Middleton u. Bed ward and another* 
— Welsby. 

Carnarvon, — Davies, a pauper, v. Williams — 
Townshend, 

Chester* — Joynson v, Gsrfitt— Welsby. 

Notts.— Pott and another v, Flather— Wildman. 
Lotcostor.— Hassell v, Heming— Humfrey. 

Fnrit.— Lockwood v. Wood — W. H. Watson, 
Liverpool, — M'Ewin v. Wood, the younger, and 
others — Knowles. 

. Liverpool, — Hobson and others, assignees, 8cc« 
V, Gamer,— Same. 

Kent.— Nunn v, Jackson— Seijeant Channell. 
Kent, — Absolon v. Marks. — Peacock! 

Essex.— Constable V. Martin.— Serjeant Channell* 
Surrey, — Carruthers v. West. — Charnock. 
Norwich, — Burton v. Scott — O'Malley. 

Norwich, — Linford, a pauper, v. Fitzroy— Same. 
Carmar//ie/i.— Bowen v. Owen and another— W. 
II. W'^atson. 

Devon, — Harrison v, Bankart — Crowder. 

Cornwall, — Stevens v. Jeacocke — Cockburn. 
TFi/ts. — Robins v, Fennell and others— Crowder, 
Somerset, — The Queen v, Chorley — Serjeant 
Kingluke. 

Tried during Michaelmas Term, 1846. 
Middlesex, — Greville r. Stultz and others — 
Barston. 

Hilary Term, 1847. 

Middlesex, — Richardson v, Berkeley — Knowles. 
Afiddlesex, — Conies v, Simmonds — ^Seijeant Shee. 
Middlesex, — Normansel v, Croft— W. H. Watson, 
Middlesex, — Doe d. Sumner v, Nash — Peacock, 
Middlesex, — The Queen v. Long, Esq.— Humfrey, 
Middlesex. — Same v, Watson— Sir F. Thesiger, 
Middlesex, — Same i;. Button and others— Serjeant 
Allen. 

Midd/«s«x.— Mountain v, Wilinot^ — Crowder, 
Jlliddlesex,' — Blundell v, Drummond — Bramwell, 
Middlesex. — Jones and another v. Blunt and others 
— Sir F. Thesiger. 

Middlesex, — Gent v. Cults. — Willes. 

London, — Tliame v. Boast— Serjeant Shoe. 
London — Penniall v, Harbone — Knowles. 
Lmidora.— Spinks v, Bardell — Serjeant Wilkins. 
London. — Sims v. Henderson— Barston. 

London, — Henderson v* Henderson — Same. 

Lo/< don.— Mitchell v. Moore. — Cockburn. 

Tried during Hilary Term, 1847. 
Middlesex, — Flower v, Rosser.— VVordsworth. 

Easter Term, 1847. 

MiddleseJt — TJie Queen v. Mary Nixon — Serjeant 
C.C. Jones. 

London, — Curling v* Young and others — Hum- 
frey. 

London, — Newton and another v, Belcher — Crow- 
der. 

London. — Burrows and another v, Gabriel and 
others — Same. 

Kent, — Lilley, a. pauper, a. £1 win— Serjeant Shee, 
Surrey. — Parratt v. Newte — Serjeant C. C. 
Jones. 

Bedford,m — Doe d. Crawley v. Gutteridge 
O'Maley. 

Suffolk,- Pye V. Mumford— Andrews* 

Norfolk. — Angexsteiu a, Catus College, Cam- 

bridge— O’Malley. 

Lincoln, — Huntley v. Russell and another •«- 
Whitehurst. 

Wuricick*— Bower v. Wood — Same. 

Lcincflslsr.— Turner and another a. Hartley— Mar- 
tin, 
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Durham, Wrm v* Heilop mi another — 
Knowlea* 

Durham, — Wrjp:ht v, Gibson — Same. 

City, Fori;.— •Nicol v. Alison— Same. 

Yerh, — Pollock^ the younger v. Stables— Baines. 

York, — Kiiner and another v, Preston— Same. 

Fori-. — Lee and others v. Dawson— Same. 

Liverpool.— Walker v, Mellor and another— W. 
H. Watson. 

LIverpoo/.— Yates v* Fenton— Knowles. 

Flint. — M'Killock v. Cooke— Townahend. 

Caller.— Sutton v, Swanwick and another— CbiU 
ton. 

JVorcetter , — Cheshire v. Hair — Godson. 

Hereford,’-— Doe d. Huck,a pauper^v. RimaUnnd 
others— Same. 

Gloucester, — Parratt v, Lambert— Same. 

5omerset«— Robertson and another v, Norris — 
Crowder. 

Somerset, — The Queen v. Inhabitants of Tything^ 
East Mark — Cockburn. 

iSomereet. — The Queen v. Inhabitants of Tything 
Moore— Same. 

Tried during Euster Term, 1847. 

Middlesex , — Levi v. Irwin — Charnock. j 

SPECIAL CASES AND DEMURRERS. 

Trinity Term, 1847. 

Hughes and Co. — Berkley v, Kemp, dem. 

Whitmore and Co. — Morris, Bt., v, Duke of 
Beaufort, dem. 

(Stands over by consent.) 

Gabriel and N. — Godden v. Watts, dem. 

Fyson and C. — Clayton v. Hozier, dem. 

Dean and Son.— Minsball, sen., v. Roberts, dem. 

Williamson and H.— Robson v, Oliver and ano- 
ther, dem. 

Alger. — Doe d. Harris and others v, Taylor, 
special case. 

Walker and Co. — Doe d. Biddulph and others 
V. Poole, special case. 

Yallop. — Bownes v. Marshy N. O. V,, from N. T. 
paper. 

Rickards and \V. — Wood v. Mytton, Arrest of 
Judgment, fiom N.T. paper. 

Fletcher and U. — Barker v. Jervis, dem. 

Hughes and Co. — Berkeley v. Do Year, sued, 
&;c. dem. 

Sundour. — Churchwardens, &c., of St. Nicholas, 
Deptford, v. Sketchley, special case. 

Roy and Co, — Hale v. Riviere, dem. 

Ravenscroft. — Parker v. Gill, dein. 

Raw. — Wilinotv. Batson, dem. 

Kempster.— Hall v. Edmonds, dem. 

Parker. — Ellis and others, assignees, &c,, v. 
Russell and others, special verdict. 

Morphett. — Pltimer v, Robertson, dem. 

Codd. — Lamond and others v. Erlam, dejn. 

J. Lewis. — Lewis v, Harris, dem. 

Briggs and Son. — Howard v. Clarkson, dem. 

Flower. — Flower v. Newton, dem. 

Same. — Same v, Macdonald, dem. 

Elroslie and P. — Connop and aq,other, e?cecutors, 
&c. V. Levy, dem. 

Denton.— Williams v* Want, dem. 

Williamson.— Hilton v. Whitehead, sp^ial cbm. 

Hawkins and Co. — Maldon v, Fyson, special 
case. 

Atkinson.— Webster v. Walts, dem. 

Same. — Ambridge v. Sylvester, dem. 

Wire and Co.— Hills v, Croll^ dem. 

Johnson and Cp^— Clarkson v. Glover, dem. 

Barker and B. — Vigers v. Dean and Chapter of 
St Paula and oihers»4ein. 


Tribe.— Bailey «. Harrie, dem. 

Aahley.— Sayer e. Dafiiur, dem. 

Dufmarv— Harvey v, Sayer, dem. 

Ashley. — Groves v. Barnett and another, dem. 
Everest and Co. — King v, Mannan and others^ 
dem. 

Johnson and Co. — Hull v. Bainbridge, special 
ease. 

Lawrence and Co. — Bartlett e. Chamberlain, dem. 
Philpot. — Morrell v. Biddle, special case. 

Butt. — The Right Hon. H. Hobhouse v. James^ 
special case. 

Husband and W.— Jones v, Sawkins, dem. 
Lewis.— Natiian v, Lazarus, dem. 

Angell. — Angell v, Harrison and others, dem. 
Fyson and C, — Paillips v. Curling, special 
case. 

Pemberton. — Mills v. Blackall, dem. 

Brook. — Hodgson v, Lee, dem. 

Bigg and Co.— Jones, executors, &;c, v, Meares, 
executors, &c., special case. 

P. and C. Rogers. — Banks v. Newton, error. 
Fluder. — Meares v. Prangley, dem. 

Wright. — Filliter v, Phippard, arrest of judgment. 
Husband and W. — Reeves and another v. Pedlar 
and another, dem. 

Same. — Barber v. Lemon, dem. 

Rushbury. — Hulls v. Lea, dem. 

StrettOJi. — Lock v, Neale, dem. 

White. — Doe d. Lord v, Kingsbury, special case. 
Mortimer. — Newbatt v. Salmond and others, dem. 
Gregory and Co. — The Cork and Brandon Rail- 
way Company v, Cazenove, dem. 

CAuteti’d CrolDU 


Trinity Term, 1847. 

For Tliursday 27th May. 

Surrey.— The Queen v. The Churchwardens of 
St. George the Martyr, Southwark, (de Bethlehem 
Hospital.) 

Surrey , — The Queen v. The Churchwardens, of 
St. George the Martyr, Southwark, (de Bridewell 
and St. Thomas’s Hospital.) 

Bachs — I'lie Queen v. The Great Western RaiU 
way Company. 

Bucks. — The Queen v. The Great Western Rail- 
way Company. 

Monmouthshire, — The Queen v. The Inhabitants 
of Hnrtbury, in Gloucestershire. 

iraruJtck— The Queen v, Thomas Collins. 

Worcestershire, — The Queen v. The Inhabitants of 
Halesowen. 

Zancash ire. ^The Queen v. The Overseers of 
Oldham Union, 

Yorhshire. — The Queen v. The Justices of the 
West Riding, (pros, of Churchwardens of Liver- 
pool.) 

Somersetshire, — ^'I'he Queen v. William Richardson, 

Londim , — The Queen v. Archibald Douglas, Esq. 

Rir/niwglmw.— The Queen v. Thomas Phillips 
and another. Justices, Ac. 

Gloucestershire , — The Queen v. The Inhabitants 


of Alderley • 

Wigan . — The Queen v. Thomas Grimshaw. 
Carnarvonshire. — I’he Queen v, I he Inhabitants 


>f Rhoscolvn, in Anglesey. 

The Queen v. The Inhabitants of Shalford • 
Surrey.— The Queen v, I'he Inhabitants of St. 

Th. Quwn v. The In- 

[labitants of Stainforth. 
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Cornwall.— The Qtteaa v. the iBUbitsnte of 
Mjlor. 

Middlesex . — The Queen «• The InhabitmUn of 
St. CJement Danes. 

Cheshire . — ^The Queen e. I'he Inhabitants of 
Dukinfield. 

Lancashire . — The Queen v. The Inhabitants of 
LeedSj Yorkshire. 

Middlesex . — Tlie Queen v* William Belton. 

Middlesejp. — The Queen v, Charles Saffrey. 

Middlesex . — ^'Ihe Queen v. Morris Myers. 

If neks . — The Queen v. The Churchwardens of 
parish of Ashe, Hants. | 

Aliddlesex . — The Queen v. The Inhabitants ofj 
Hamniersinith. ; 


of Vlrm. 

PEREMPTOay PAPER. 

For Trinity Term, 1847, 

To be called on the first of the Term, after the 
motions, and to be proceeded with the next day, 'if 
necessary, before the motions. 

Rule Nm. 

27th April 1847. — Burnside v. Dayrell — Mr. 
Crowder. — Mr. Martin. 

6lh May, 1847. — McIntosh v. Midland Counties 
Railway Company — Mr. Martin, Mr. Macaulay. 

20th April, 1847. — Sleddon and another, assig* 
nees. &c. v. Dixon, P, O., &c. — Mr. Martin, Mr. 
Llurnir. ^ 


Cheshire. — The Queen v. Joseph Thompson. 4th IMa\', 1847. — Barker r. Teague — Mr.2Martin, 

Liverpool, — The Queen o. Joseph Thompson. Mr. Serjeant Clarke. 

Cheshire. — ^The Queen v. The Inhabitants of i 4tli May, 1847. — Hassell v. Wilde — Mr. Hum- 
Macclesfield. froy, jMr. Willes. 

Staffordshire.’^The Queen v. John Koen. 7th April, 1847,— Corner v. Ward and others — 

Carnarvonshire . — The Queen v. The Inhabitants Mr. llumfrey. 
of Holywell, Plintsbire. 4th iVIay, 1847. — Marks v» Ridgway — Mr. Miller, 

Cornwall . — I’he Queen v. Henry Nicholls. Mr. Pashley. 

Worcestershire . — The Queen v. I'be Commission- j 4tli May, 1847. — Ferguson and another v. Bates 
ors for improving, Slc. the Town of Dudley. : — Mr. Cowling, Mr. Hoggins. 

Monmouthshire. — The Queen t?. Thos. I'urk. 1st !May, 1847.— Oates v. Moore and another— 

Lancashire, — The Queen .James Lord. \ Mr. Addison, Mr. Mill. 

Wilts. — 'I'he Queen v. The Inhabitants of St. i 23rd April, 1847.— Hayley and another v. Buck- 
Thomas, New Sarum. i land and others — Mr, Robinson, Mr. Martin. 

London . — The Queen v. Charles Wright and an- i 2.ird Aj»rii, 1847, — Rayley and another, execu- 
other. ! tors, &c. v. Buckland and others — Mr. Robinson, 

Essex. — John Keen, plaintiff in error, r. The i Mr. Martin. 

Queen, defendant in error. j 26th April, 1847.— Hanby v. Farrell, jun. — 

Zrtndfei/.— The Queen v. The Inhabitants of Con- j Mr. Temple, Mr. Atherton, 
ingsby. I 4th May, 1847, — Re Lewis, exparte Collette— 

West Riding, Ybivts/i ire,— The Queen r. The In- 1 Mr. Petersdorff, Mr. Miller, 
habitants of Carlton. i 29lh April, 1847.— Hibberd v. Knight, Esq,— 

West Riding, Yorkshire . — The Queen v. The In- j Mr, M. Smith, Mr. Crowder, 
habitants of Addingham. 26ih April, 1847. — Parsons v* Banfield— Mr. 

IFfVts. — The Queen r. The Inhabitants of CoTerne. James, M r. Willes. 

Middlesex. — ^I'he Queen v. Reuben Hunt dnd 29th April, 1847.— Phelps r. Jones— Mr. 
others. Rickards. 


DetwisMre.— The Queen v. The Inhabitants of 
East Stonebouse. 

West Jtidin^, Yorks/nre. — The Queen, v. The In- 
habitants of Gomersal. 

Leicestershire. — The Queen v. The Rev. Edward 
Butter worth Shaw, elk. | 

Middlesex. — The Queen v. The Commissioners of j 
Stamps and Taxes. 

Westmoreland, — The Queen v. Martin Irving, 
Esq. (de Henry Anderson.) 

Westmoreiand. — The Queen v. Martin Irving, 
Esq. (de Timothy Robinson.) 

Middlesex. — ^The Queen v. The Inhabitants of St. 
Pancras, (settlement of Parsons.) 

Middlesex.— The Queen v. The Inhabitants of St. | 
Pancras, (settlement of Taylor.) 

Surrey. — The Queen v. The London and South 
Western Railway Company. 

West Riding, Yorkshire. — The Queen v. The In- 
habitants of Monk Bfetton. 

Lancaslet'.— The Queen v. John Armitage. 

Eimr.^Tbe Queen The Inhabitants of Witharo. 

Surrey. — The Queen v. The Inhabitants of St. 
Mary, Whitechapel, Middlesex. 

Oornwall.—Tbe Queen v. Richard William Riley. 

West Riding, Yorkshire. — The Queen v. The 
Church wardens and Inhabitants of Long wood. 

Deoenskire.— The Queen v. William Warren and 
others. Feoffees of Ottery St. Mary Charttiea. 

England. — ^The Queen c. James Chadwick, de- 
fendant in Error on prosecution of Ann Fiabar. 

Lenim.— The Quean c. Wchaid Dtaia* 
Cambridge.— The Queen a. The IwheUnkMikm of ] 

hwell, Herts. 


3rd May, 1047. — Bonell v. Pugh — Mr. Willes, 
Mr. Pashley. 

22nd April, 1847. — Sherratt v. Partes — Mr. 
Gray, Mr. Haw kin 

26tli April, 1847. — Roche v. Champein — Mr. 
BovilL Mr. Miller. 

29th April, 1847. — Grant, a pauper, Mackenzie, 
sued, &c. — Mr. Billing, Mr. Humfrey, 

27th April, 1847. — Grant, a pauper, r. Mackenzie, 
sued, &c. — Mr, Billing, Mr, Humfrey. 

26th April, 1847. — Everest and others v. Clark— 
Mr. Burnie, IMr, Brown. 

1st May, 1847. — Grieve and another v. Denman 
— Air. Maynard, Air. Lush. 

Sri-CrAL CASES. 

For Judgment. 

Hammond v. Peacock, by order of Mr. Baron 
Alderson. 

Harris v. W^all, by order of Nisi Prius. 

(Heard 3rd May, 1847.) 

For Argument. 

Doe d. Knighl v. Chalfey, jun. and another, 
by order of JVisi Prius. 

(2.5th Jap. 1847, part heard, ease to be amended.) 

Sanderson v. Dobson, by order of the Aloster of 
the Rolls. 

Doe d. Ilutchinspn v. Whittomei by order of AEr. 
Baron Alderson. 

Newnham v. Coles, elk.— order of Nisi Priug. 

Wilson s. Eden, Bt, and others, by order of the 
Master of the Rolls. 

Hall V. Lack, by order of Nui Ptims. 
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Do« AdflSiMif. Bri^er» bj^rdtr of Nm Prius. 

Baddolej, elk. «• Giagel), bj order of B«roxi 
Psrke. 

Doe d. Burton v. White, by order of Nt#i Priur. 

Doe d, Knigi* e. Spencer, Ditto. 

Ilarries e. Hooper, Ditto. 

Lee V. Stone lutd others, by order of V. C, Knight 
Bruce. 

Taylor e. Dawson, Esq., by order of Ni$i Prius, 

Safkc1d,clk. v. Johnstone and others, by order of 
the Lord Chancellor. 

Galloway and another if. Cole, by order of A^iit 
Prius, 

Nicholson, elk, v, Bichraoncl, by award. 

Ramsbottom v. Duckworth and another, by rule 
of court. 

Marsh Davies and others, by order of Nisi Prius, 

South Eastern Railway Company v. Pickford and 
others, by order of Baron Alderson. 

Tobin, Kilt, v, Siinjison, exors., &c., by order of 
Justice Erie. 

Morgan, admix., &c., v, Jeffreys, by order of 
Justice Kile. 

Molton and wife, admix., &c., v> Cainroux, sec. 
&c., special verdict. 

Belcher and others, assignees, &c., v, Bellamy 
and another, exors., &c.,by order of Baron Alderson. 


Pemll and others ir. Jones sod scotlier* 

Carle e. Oliver. 

Price and another, executors, v, Woodbooseiind 
another. * 0 . 

Kemp e. Nash, (sued with Hutton and another.) 
Kemp V. Hutton and another, (sued with Nash.) 
Bryant e. Babbett. 

Bates V. Towmley and another. 

Kirkwood and another Musgrave. 

Brown and another v. Whiteway and others. 
Gravatt v. Ward, 

Collins V, Ozanne and others. 

Dorrington v. Carter. 

Ricketts and others v, Phillips* 

Craig V. Levy, (in error.) 

Parker, executor, V 0 liarrison. 

E 3 '^re v- Waterhouse. 

Earl of Lindsey Capper and others. 

Brine v. Bazalgette. 

Pratt -ff. Pratt and others. 

Austen v. Kolle. 

Ifewes V. Angell. 

Wambersie and another v, Phillips and another. 
Sedman r. Walker, Esq., and Stephenson* 

Sadler and others v. Johnson. 

Davis (qui tarn) v. Arden. 

NEW TRIAL PAPER. 


DEMURRERS. 

Trinity Term, 1847. 

For Judgment, 

Duncan v, Benson. 

(Heard f>th May, 1047.) 

Chamberland v. The Chester and Birkenhead 
Railway Company. 

(Heard 8th May 1847.) 

Par Argument, 

Griffiths V. Pike. 

('I'o stand over until special case settled.) 
Washbourne v. Burrows. 

Bromage and another v, Lloyd and anoUmr. 
Duke, Knt. and others v. Dive* 

Galsworthy v;. Strutt. 

Good and another v. Burton. 

Shaw Olascott, sued, &c. 

Sidebottom v. The Commissioners of the Glossop 
Reservoirs. 

Judsoii V, Bowden. 

Hill and others v.Tlie Taff Vale Railway Co. 
Matchett v. Moore. 

Gross V, ^Volff. 

Hall V, Lack. 

Cook IK Moylan. 

Duke, Knt., and others v, Costello. 

Lansdale v, Clarke and another. 

Ramuz v. Crowe. 

Carter Wormald. 

Powles and others v. Saenz. 

Berdoe v. Spittle. 

Daniels v, Whitby. 

Duke, Kt., and others v. Forbes. 

Grout V, Entboven, sued, &c. 

Spindler and wife v. Grellett. 

Worthington v. Wanklyn. 

Graham and others, assignees, v, Allsopp • 

Jarvis v, Dircks. 

Galley, administratrix, V. Milne. ^ 

Hart V, Bowlby. * 

Alder and another, assrgnees, &c., v. Newman 
and another. 

Hfg^s Mortimer. 

Roper e. Hansoii. 

Rmnsdeu v. The Moii«Aeater South Junction aod 
Altrtncliam Rattw^ Company. 

Hosluck V. The Easteiit Coiustien Railway Co. 
Clark V* Sherwood. 


For Trinity Term, 1847. 

For Judgment, 

Moved Michaelmas Term, 1846. • 

Berks, Mr. Justice Maiile, — Owen v, D© Beau- 
voir — VVhateley. 

(Heard lOtb Feb. 1847.) 

Liverpool, Mr, Justice Cresswell, — Sleddon and 
another, assignees, 6cc, v, Dixon, P. O. — Mr.Martin* 
(Heard 13th Feb. 1847.) 

Moved Hilary Term, 1847. 

Middlesex, Lord Chief Bai'ow.— Biggs v, Laurie 
and another — Mr. Humfrey. 

(Heard 6th May, 1847.) 

For Argument* 

[ Moved Hilary Term, 1847, 

London, Lord Chief Baron, — Clark v. Newsam and 
j Edwards — Sir F, Thesiger. 

London, Lord Chief Boraw. — M'Cowliff© v. Co- 
I burn — Mr Crowder. 

I,ondon, Lord Chief Baron, — Hooper and another 
V, 'Ireffry — Mr. Crowder, 

London, Lord Chief Baron, — Goldicutt, on affida- 
vits, V. Beugin — Mr. Cockburn. 

London, Lard Chief Barow.— Vollans v. Fletcher— 
Mr. Martin. 

London, Lord Chief Baron.— Lamert v. Heath — 
Mr. Martin. 

London, Lord Chief Baron* — Richardson v. Car- 
michael, Bt. — Mr. Martin. 

London, Lord Chief Baron, — Simmonds v. Muntz 
and others — Mr. Humfrey. 

London, Lord Chief Baron, — ^Molton and wife v, 
Camroux — Mr. Gurney. 

London, Lord Chiif Baron, — Wolley v, Stexnitz— 
Mr. Cleasby. 

London, Lord Chief Baron, — Barnard v. Colls— 
Mr. BramwelU 

London, Lord Chief Baron.— Harnett v. Bates-^ 
Mr. Bramwell. ^ 

London, Lord Chief Baron , — Lager, on affidavits;, 
V. Grimw’ood — ^^Mr, Prentice. 

Dor^y.— Britt, on affidavits,^, rasbleys anaothsn 
-^Mr. Whitehurst. * . 

Moved after the 4th deu/ ^ HUimry Term, 

Middlesex, Lord Chief Baron.— Dyer Oiaeil«- 

Mr. Watson. 
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MideUeter, Lord ChUf Baron*— Ctlij v. JobiMcm 
~Sageant Wilkins* 

MiddlH§Jt, I^rd Chitf Boron*— Boulton o. Mills 
—BTn Crowder. 

Middl$$eit, JIfr. Baron Boifo.— Fesenmeyer v* Ad- 
cock— Mr. Watson. ^ 

Middloiest Jdr. Baron Bo/fo.— Semple tbe younirer 
V. Fink.— Mr. Miller. 

Moved Batter Term^ 1847. 

Middl^x, Lord Chirf Baron,— IVakley r. Cooke. 
Mr. Cockburn, 

MUdlestx, Lmd Chief Baron. — Pictor v. Taft, 
(sued as Ta^ — Mr. Martin. 

Middleteof, Lord Chirf Baron. — Hitchcock, ad- 
ministrator, &c. V. Beavan — Mr. Martin. 

JMiddleeex, Lord Chief Bciroti.— -Dunn, Esq. v. Cox 
and others— Mr. Martin. 

Middlesex, Lord Chief Baron, — Collins v. Bradley 
-Mr. Watson. 

Middlesex, Lord Chief Baron. — Casse v. Cockburn 
and another — Mr. Humfre}'. 

Middlesex^ Lord Chief Baron. — Sturm and another 
e. Jeffree and another— Mr. Humfrey. 

Middlesex, Lord Chi^' Baron,— Goldchede v. Swan 
—Mr. Serjeant Jones. 

Middlesex^ Lord Chief Baron.— Barker v. Bradley 
—Mr. Hoggins* 

Middlesex, Lord Chief Baron.— Wainman v. Kvn- 
man — Mr. Lush. 

London, Lord Chief Baron. — ^Mason v. Owen and 
others— Mr. Attorney-General. 

London, Lord Chief Baron. — Ralli c. Denistoun 
and others — Mr. Attorney-General. 

London^ Lord Chief Baron.— Boyd and another v. 
Mangles and others— Mr. Attorney-General. 

Loudon, Lord Chief Baron.— Clark v* Chaplin — 
Sir F. Thesiger. 

London, Lord Chief Baron. — Entwisle and another 
e. Dent and others— Sir F. Kelly. 

London, Lord Chief Baron.— Hesletine t;. Signers 
—Mr. Crowder, 

London, Lord Chief Baron,— Ollive v. Booker— 
Mr. Crowder. 

London, Lord Chirf Baron. — OlHve v. Booker— 
Mr. Watson. 

London, Lord Chief Baron. — Green and others, 
assignees, v. Laurie, Knt., and others — Mr. Martin. 

London, Lord Chief Baron. — Vivian r. Mowatt — 
Mr. Martin. 

London, Lord Chief Baron —Alexander and an- 
other V. Booker — Mr, W atson, 

London, Lord Chief Baron. — Barber, on affidavits, 
c. Grace— Mr. Whitehurst. 

London, Lord Chief Baron. — Pell v. Jones — Ser- 
jeant Allen. 

London, Lord Chief Baron. — Phillips and another 
e. Fisher — Mr. James. 

Cambridge, Ijord Chief Baron. — Southee v, Denny 
—Mr. Andrews. 

Norwich, Lord Chief Baron. — Massey, executor, 
dec., V. Johnson and another, executors, &c.— Mr. 
Andrews. 

Warwick, Mr. Baron Parke. — Neville v. Roderick 

—Mr. Humfrey. 

Warwick, Mr. Baron Parke. — Wallis v. Swin- 
boume — Mr. Waddington. 

York, Mr. Baron Aiderson.—PerliinB v, Bradley 
and another— Mr, Martin. 

Liverpool, Mr. Baron Bo(^o.— Bayliffe v. Butter- 
worth— Mr. Knowles. 

Liverpool, Mr. Baron Bo{/o. — Cooke v. Blake — 
Mr. Knowles. 

Liverpool, Mr. Baron llolft.—Ctine 9. Horsfall— 
Mr. Martin. 


Liverpool, Mr. Baron Rolfs.— Bioadbent and 
otibers o. Femley and aaother— Mr. Martin. 

Liverpool, Mr. Baron Ro(fs.— Whitwell v. Harri- 
son— Mr* Watson. 

O^rford, Mr. Serjeant G^oislss.— Winterbourne v. 
Wagner— Mr. Alexander. 

Witrcester, Mr. Serjeani Gosslss— Harris and an- 
other V Grissell and another — Sir F. Kelljr* 

Stafford, Mr. Justice Afau/e.— Stagg v* The Earl 
of Miltown — Mr. Seijeant Talfourd. 

Gloucester, Mr. J^usiice Mattie. — Christy and 
others v. Powell and others — Mr. Whateley for de- 
fendant Pidgeon. 

Gloucester, Mr. Justice Miaw/s- — Chandler v. 
Morse— Mr. Godson. 

Gloucester, Mr. Justice Maule. — Balme v. D’Eg- 
ville — Mr. Keating. 

Lewes, Lord Chief Justice Wilde. — N upper Nap- 
per — Serjeant Channell. 

Lewes, Lord Chief J ustice Wilde. — ^Biddle, execu- 
tor, &c., V. Biddle. — Serjeant Shee. 

Kingston, Lord Denman.— Cooper, Esq., P.O. v. 
Wicks — Serjeant Channell. 

Kingston, Lord Denman. — Hooper and another v. 
AVilliams — Serjeant Channell. 

Kingston, Lord Denman.— Boileau v. Rudlin— 
Sergeant Shee. 

Kingston, Lord Denman. — Wood v. Cooke— Mr. 
Chambers. 

Kingston, Lord Denman. — Robinson v. Harman— 
Mr* Chambers. 

Kingston, Lord Deyjmaw.— Newry and Enniskillen 
Railway Company v. Edmonds— Mr. Bramwell. 

Chester, Mr. Justice Coltman. — Bates v. Tow'nley 
and another — Mr. Welsby. 

Chest €7^, Mr. Justice Calt man.— Bates v. Townley 
and another — Mr. 1 ownshend. 

Cardigan, Mr. Justice Wtghtman.—Doe d. Lewis 
V. Lewis— Mr. Benson. 

Wtnchesiei', Mr. Justice Cresswell.—NeYflyn v. 
Shadwell — Mr. Cockburn. 

Dorset, Mr. Justice CVe««iae/l.— Saint v. Cox— 
Mr. Cockburn. 

Taunton, Mr. Justice Williajns.—W ait uud an- 
other V. Baker — IMr. Crowder. 

Taunton, Mr. Justice BKIiams.— Wait and an- 
other V. Baker. — Mr. Butt. 

Moved after the ith dap of Easter Term, 1847. 

Middlesex, — Mr. Baron Jlde7'son. — Wilkins v. 
Grant — Mr. Crow'der. 

Loiuhu, Mr. Bar'ou Alde7'Son. — Chapman v, 
Geiger,— Mr. Bramwell. 

THE EDITOR’S LETTER BOX. 

We are requested by Messrs. N. Stevens, 
Fearon and Gosling, of No. 1, Gray’s Inn 
Square, to state that an error is made in the 
Law List just issued, in describing Mr. Thomas 
Brook Bridges Stevens, of 23, Bolton Street, 
Piccadilly, and .‘of Tamworth, as a member of 
their firm, with which he is not in any way 
connected. 

Errata . — Hughes v. Williams, vol. 34, p. 35, 
head-note. For “ the court refused to strike 
out a cause,” read consented.” 

Page 45, col.i2, line 61, /or " fully carried 
out, will lead to its entire extinction,” read 
this baa been rested iipon principles, which, 
if fully carried out, woidd lead to the entire ex- 
tinction of the right itself.*' 
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SATURDAY, MAY 29, 1847. 

— — “ Quod magis ad nos 

Pertinet, ct nescire malum os\ agitamus.” 

Horat* 

-v-x- w-k.'wlWrf’ -'-.f V v-\. 

PROCEEDINGS IN PARLIAMENT I should be postponed to a more fitting 
RELATING TO THE LAW. [season. The government, we understand, 

j iiave notified their intention not further to 

The business of tlie session begins to be | unsettle the Law of Settlement at present, 
conducted, in both houses ql* parliament, in The important changes contemplated in 
a manner which indicates the universal ! the Law of Railways and the Law of 
consciousness of a speed}' prorogation and , Agricidtiiral Tenant-Right^ we apprehend, 
an approaching dissolution. The members ! will also stand over. As to the Health of 
of the House of Commons are so anxious j Towns Rill^ which involved so many in- 
to avail themselves of the earliest oppor- ; terests, the noble lord by whom it was in- 
tunity of paying tlieir personal respects to ‘ troduced has already modified his measure 
their constituents, that it requires some : by restricting the operation to the country 
management to secure the continued at- 1 corporate towns in England and Wales, 
tendance of forty members ; and the Peers = and in announcing this and other altera- 
appear to feel that sufficient occupation is ; tions, docs not appear to display a deter- 
afforded to them in discussing the measures i mined intention to carry any portion of the 
transmitted from the lower house. Under ! bill during the present session. Of the 
such circumstances, it can scarcely be ! bills introduced by members of the legisla- 
matter of surprise, that bills recommended = ture unconnected with government, we 
by urgent and pressing necessity do not may notice Lord Denmans Bill for amend- 
command very general attention, and that ing the Law relating to Threatening 
measures introduced a short time since, Mr. Masterman’s 

with great pomp and pretension, have now Courts Bill, and Sir John Pakington’s Bill 
been thrown aside or indefinitely post- for the Speedy Ttnal and Punishment of 
poned. Indeed, some doubt may be enter- j Juvenile Offenders* All these measures 
tained whether any one of the bills in pro- | loiter in their progress, and, with many 
gress, in which the legal profession are pe- ! others not enumerated, will probably be 
culiarly interested, will be persevered in. abandoned long before the ensuing month 
It is unnecessary to add, that this ought to is run out. As already intimated, we can- 
be looked upon rather as matter of con- ; not suppose that any serious intention is 
gratulation than of regret. . Perhaps hasty 1 now entertained of meddling, during the 
and ill-considered legislation is never bene- | present session, with what the Lord Chan- 

ficial to the community: it is peculiarly | cellor a few iveeks ago described as ‘^that 
injurious when applied to legal sufijects. most difficult and complicated subject, the 
In the present tone and temper of the Law relating to Banhruptcy and Lisolyen<^* 
legislature, it would be vay;i to expect that In stating tha t a suspension of legislation 
any legal questions could be fully discussed on legal topics is generally expected and 
or deliberately considered. It is more de- desired, let us not be misuimerstood as 
sirable, therefore, that even alterations suggesting any relaxation of the vigilance 
which are not of a questionable character^ with which it behoves the profession to 

VoL. XXXIV. No. 1,003. ^ 



Proceedings in Parliament Relating to the Law. — Railway Law, 


regard the proceedings of the legislature. 
Sharp practice occasionally prevails in 
parlfanient as well as elsewhere. The ex- 
perience of the last seven years supplies 
more than one iniKaoce in which meet im- 
portant and objectionable enactments have 
been introduced^ towards the close of a 
session^ when the pencils of the parlia- 
mentary reporters have been worn shorty 
and the patience and attention of those who 
devote their attention to legislative mea- 
sures had become exhausted. We earnestly 
recommend, therefore, a continuous and 
unceasing attention to the business of the 
session until it is actually brought to a close. 
We anticipate that at no distant period the 
unaided efforts of individuals in watching 
the progress of measures in parliament 
affecting tlie proi'ession may be transferred 
to, or at all events s])arcd by, some respon- 
sible body in whom the intelligence and in- ‘ 
fluence now scattered, and therefore un- 
availing, may be concentrated and rendered 
powerful. It is hoped that the association, 
to whose establishment and objects we di- ; 
reeled attention in a recent number.** may I 
be made auxiliary to tl)is, as well as to 
many other useful purposes. Every day’s 
observation proves, how little is to be done 
in matters of a public nature ivUhonty and 
how much union and organization. 

Tlie eve of a general election may not 
be an inappropriate period to remind our 
readers, that every man owes something to 
his profession. It is not necessary to re 
commend a disruption of political ties, or a 
disregard of private or local connections ; 
but it is not too much to expect that, in 
weighing the relative merits of rival candi- 
dates, those who have voles to give, or in- 
fluence to exercise, should consider how 
far those who look for their support are 
capable of appreciating, and disposed to 
promote the redress of professional griev- 
ances. So great a disinclination has there 
been to agitate the questions in which the 
profession are more especially interested, 
that it is extremely probable many, who 
are now members of the legislature, and 
some who are about to become so, are yet 
ignorant that solicitors, as such, have any 
peculiar grounds of complaint. It is ex- 
tremely desirable that the members of the 
new House of Commons should be in- 
formed on this subject, and if possible, ‘ 
their disposition as regards it inquired into, 
if not a^ertained, before they go to the 


hustings. Something may be done in this^ 
respect by every individual member of the 
profession who is canvassed for his vote or 
influence. If such a course of proceed- 
ing were extensively and simultaneously 
adopted, the result could not fail to be ad- 
, antageously manifested when the state of 
j tlie profession comes to be submitted to 
j parliament, which, as we have already in- 
I timated, it is intended it should be at an 
I early period. 

' In conclusion, wc shall be excused for 
adopting and repeating the sentiment so 
w^ell expressed in tlie address of the com- 
I niittee of “ the Metropolitan and Provin- 
cial Law Association,” where it is said, — 
Scattered and divided, the profession has 
been weak ; combined, their power will be, 
for the acconiplisliment of every reasonable 
object, amply sufficient.” 

RAILWAY LAW. 

ACTIONS BY ALLOTTEES. 

• 

As might have been expected, the earliest 
and most abundant crop of actions arising 
out of abortive railway sclicmes, consisted 
of those in uddeh persons who supplied 
goods or labour in furtherance of a railway 
project, sought to recover compensation 
from one or more of those who were an- 
> nounced to the world as constituting the 
managing body. These actions liave been 
attended wdili results so varied and contra- 
dictory, as to throw some degree of dis- 
credit on tile system, and to suggest some 
doubts as to the sufficienc}’ of the machi- 
nery, by which justice is administered at 
?iisi prius. 

There is another class of cases, involving 
principles more coniplieated, and results 
not less important, but which have yet 
come under the consideration of the courts 
in only a few instances. We allude to 
those cases in w hich parties have advanced 
money, with the view of becoming proprie- 
tors in a railway scheme, and seek to re- 
cover back their deposits upon the aban- 
donment of the jiroject. We are not aware 
that, as regards this particular description 
of cases, there can be said to have been 
any conflicting decisions; but the facts 
upon which the reported determinations 
proceeded are not of a character so univer- 
sally applicable, as to enable us to state 
that the law in regard to this class of cases 
is yet to be considered as settled. 

The first decision on this subject was 
that of WaUuihh v. Spottiswoode^ which 


Anie^ p, 41. 
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was decided in Trinij^ Term. 1816.** In 
that case, the plaintiff deposited her money 
upon a letter of allotment, by which the 
provisional committee undertook that the 
letter, with the bankers’ receipt for the 
deposits, would be exchanged for scrip on 
its production at the office of the company^ 
and on the execution of tiie parliamentary 
contract and subscribers' agreement. The 
plaintiff made the deposit, and applied at 
the company’s office to have the letter and 
receipt exchanged for scrip, and to execute 
the necessary deeds ; but she was ultimately 
infonneeJ. that the directors had determined 
not to issue any scrip, and tliat the depo- 
sits, minus the expenses, would be re- 
funded. It appeared, that although there 
had been applications for as many as 
400,000 shares, 70,000 only had been al- 
lotted, and tlie allottees had only paid de- 
posits upon 4,000 shares. Under those 
circumstances, the plaintiff brought her 
action against the defendant, as one of the 
managing committee, to recover back the 1 
sum paid by way of deposit, and declared, | 
in the first count of the declaration, for a- 
breach of the sj^ecial contract to deliver j 
scrip certificates ; and secondly, uj)on the ; 
count for money had and received to the ; 
plaintift’’s use. The defendant pleaded ! 
7ion-asHunipsil. A verdict was taken for ' 
the plaintiff, with leave to move to enter a j 
nonsuit ; and a rule having been obtained | 
accordingly, the case was argued in the . 
Court of Exchequer. The court did not j 
give any opinion upon the special count, ; 
but decided that the plaintiff was entitled ! 
to recover on the count for money had and ; 
received, upon the authority of JVockcUs v. ; 
Crosby (,3 Earn Sc Cr. 814.) The principle i 
upon which the judgment of the court ap-j 
pears to have proceeded is, that no part- ! 
nership liad actually commenced, and that| 
an application for sliarcs and payment of 
deposits in a scheme which turns out to be 
abortive, amounts to nothing, as the allot- 
ment is not really a compliance witli the 
application. The deposit, it was said, was 
paid for the special purposes of a concern 
which was abandoned, and therefore could 
not be applied to those purposes ; and upon 
these grounds, the court held that the 
plaintiff was entitled to have back the 
whole sum paid by way of deposit, on the 
count for money had and received. 

The facts in Walstabb v. Spattiswoode^ 
and the principles upon which it was de- 


termined, will be found to be materially dis- 
tinguishable from those involved in the de- 
cision of the Court of Common Pleas, jpi the 
more recent case of Wonlner v. Shairp, la 
which judgment was pronounced on the lal^t 
day of Easter Term. In that case, the 
plaintiff applied on the 25th of September^ 
for thirty shares in a proposed undertaking, 
called the Direct London and Exeter 
Railway Company,” in which the intended 
capital was announced to be three millions, 
to be raised in 120,000 shares. The thirty 
shares applied for by ilie plaintiff were al- 
lotted to him, and at iiis request, the allot- 
ment was afterwards increased to sixty 
shares, and the plaintiff was informed, by 
a circular from the secretaiy, that the de- 
posit of 1/. 7^. {}d, per share was to be paid 
into the company’s bankers before the 18th 
of October. Previous to the day last men- 
tioned, the managing directors caused an 
advertisement to be inserted in the public 
newspapers, announcing that the allotment 
of shares was completed; and on the 21st 
of October, the plaintiff paid into the com- 
pany’s bankers the sum of 82/. 10s., being 
the deposit on sixty shares and on the 4th 
of November, executed the subscription 
coiUract, which contained, amongst other 
things, an authority to the miniaging direc- 
tors to defray all reasonable expenses which 
iiad been or might thereafter be incurred. 
Ultimately, it turned out that the managing 
directors had only allotted o8,0()0 out of 
120,000 shares, and that tlie money paid 
by the shareholders by w’ay of deposit was 
expended, there not being enough to deposit 
in pursuance of the parliamentary orders. 
On the 1 3th of December, the plaintiff' at- 
tended a meeting of shareholders, at which 
the number of shares allotted was stated, 
and a resolution, expressive of confidence 
in, and approval of, the conduct of the di- 
rectors, was agreed to by the majority 
present, but dissented from by the plain- 
tiff. Under those circumstances, the plain- 
tiff sought, in an action for money had and 
received, and on an account stated, to re- 
cover back from the defendant, who was a 
provisional Committeeman, and also one of 
the committee of management, the sum 
paid by him as a deposit. The case was 
argued at great length, upon a rule to enter 
a nonsuit, or for a new trial, and the courtii 
after taking time to consider, pronounced 
its judgment in favour of the plaintiff, 
mainly ‘ on the , grounds that the application, 
for shares and letter of allotment did not 
constitute a contract binding on the plain- 
tiff. and that he paid his money upon a 

F 2 


(**) Reported Leg. Ohs., vol. 32. p. 180. 
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fraudulent representation. The plaintifTi 
asked for sixty shares in a project which 
was tg have a capital of three millions, 
raised by 120,000 shares; and the com- 
mittee professed to allot to him what he 
asked for, but, in truth, allotted him a 
different thing — sixty shares in a project 
in which there were only 58,000 
shares allotted by the committee, al- 
though applications had been made by 
solvent parties for the whole number 
of 120,000 shares. The advertisement 
stating that the committee ^Miad completed 
the allotment of shares,” must be taken to 
be addressed to all who were interested, 
and, amongst others, to the plaintiff, who 
had then in his possession the letter allot- 
ting him 60 shares. The jury were justi- 
fied in finding that the statement con- 
tained in this letter was a material induce- 
ment to the plaintiff to part with his money, 
and as that statement was not well founded 
within the knowledge of the directors, it 
might be considered as a fraudulent mis- 
representation, As to the plaintiff's at- 
tendance at the meeting of shareholders, 
he could not be considered thereby to 
have waived his right to recover back his 
deposits, or to have assented to any acts 
of the directors. The court, therefore, 
considered that the verdict taken for the 
plaintiff must stand. 

In comparing the two cases particular!}^ 
referred to, it will be observed, that al- 
though in both cases the court held that 
the plaintiff was not bound by the applica- 
tion for shares followed by the allotment 
and payment of deposits, in Walsiahh v. 
Spottiswoodej this conclusion was arrived 
at on the ground that the scheme was 
abortive, and “ nothing whatever allotted,” 
whilst in the case of Wo7itner v. Shairp the 
same result appears to have been arrived 
at on the principle, that the allottee had got 
something different from what he asked, 
namely, an allotment of shares in a concern 
with a smaller amount of capital. IVontner 
V. Shairp also differs materially from Wal- 
stdbb V. Spottiswoode, because the plaintiff 
in the first of these cases had executed the 
subscription-deed, which expressly autho- 
rised the appropriation of the money de- 
posited to the payment of preliminary ex- 
penses — circumstance which the Court of 
Common Pleas seems to have considered 
would have amounted to an answer to the 
action, if there had not been a fraudulent 
representation, under the influence of which 
the plaintiff was supposed to have parted 
with his money and also executed the 
deed. 


and Provincial Law Association. 

There is another case, of JVoolmer v. 
Toby, from the Western Circuit, bearing on 
this question, and which our readers will 
remember created a considerable sensation 
at the time it was tried* This case has 
been argued in the Court of Queen’s 
Bench, and now stands for iudgment. We 
shall take an early opportunity of calling 
attention to this judgment when pro- 
nounced, as there will then be the delibe- 
Irate opinion of the three common law 
; courts on questions arising out of actions 
; by allottees. 

i METROPOLITAN AND PROVIN- 
I CIAL LAW ASSOCIATION. 

i 

i EXTENSION OF LAW SOCIETIES. 

j The committee of management of this 
: association, in their address to the profes- 
sion,*^ strongly recommend the extension 
of local law societies in furtherance of 

• the objects of the association. They ex- 
;hort every solicitor in the kingdom, who is 
,not already a member, to join one of the 
present societies in his immediate district, 
and if there be none, to assist in founding 
a society, in order that the whole profes- 
sion may ultimately be comprehended in 
one general association. 

Looking over the list of provincial law 
j societies already established, we find there 
are no less than 16 counties in England, 
iand 10 in Wales, where no law society 
iis now in operation. It may, therefore, 
be useful to state the names of these 
I counties ; tlie principal places where it 
may be most advantageous to establish 
; societies ; and to point out the neighbour- 
i iiig law societies which doubtless will be 

* ready to assist in the proper constitution of 
‘such other societies as may be required.** 

We will first name the E^iglisli counties in 
their alphabetical order : — 

Bedfordshire. The principal towns at 
one of which a society mignt be conveniently 
located, are Bedford and Woburn » The ad- 
joining societies hold their head quarters at 
Northampton^ — Secretary, Mr. George Abbey ; 
at Cambridge^ Mr. Foster, jun. ; and at Ayles^ 
bury, Mr. Tindal. 

Berkshire. The principal towns at which 
a society might be formed in this county are, 
Reading and Abingdon, llie nearest adjoining 
societies are those at Oxford, — Mr. J.M. Daven- 
port, Secretary ; and at Aylesbury, Mr. Tindd* 

• See p. 41 ante. 

** There are law libraries to some extent in 
different places, whose aid might be rendered 
available. 
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* Chbshirb. The city of Chester and the 
town of Birkenhead are here the principal 
l^aces. The adjoining societies are at Liver- 
pool, — Mr. George Webster, Secretary ; and at 
Wrexham, Mr. John Lewis. 

Cornwall. The most eligible towns are. 


Anglesey. Principal town,— 
Brecknock. Principal town, — Brecon, 
Cardigan. Princip^ town, — Cardigan, 
Carmarthen. Principal town, — Carmar^ 


then, 

Carnarvon. 


Principal towns , — Bangor 
Principal towns , — Swansea 


Falmouth and Launceston, The nearest law and Carnarvon, 
societies are at Plymouth and Exeter: of the Glamorgan. 
former, Mr, Pridham is Secretary, of the latter, and Cardiff, 

Mr. Terrell, onA oi Devonshire generally, Mr. Merionethshire. Principal towns, — Bala 
Campion of Exeter, and Dolgelly, 

Dorsetshire. Principal towns, — Dorches- Montgomery. Principal towns, — Welch- 

ter, Weymouth, and Bridporf, The nearest pool and Newtown. 

law societies are at Exeter, (as above men- Pembroke. Principal Pembroke 

tioned) ; at Wilton, of which Mr. John Swayne and Haverfordwest. 

is Secretary; at Taunton, where Mr. Pinchard Radnor. Principal town, — Presteigne, 
is the Secretary ; and at Bridgwater, Mr. , 

Ruddock. We fear these Ijsts may not be entirely 

Essex. Principal places,— Colchester and accurate, but believe they are sufficiently 
Chelmsford. The nearest law societies are at | so to be of considerable use, and we have 
Cambridge, — Secretary, Mr. Foster, jun.; at ventured to give them immediate publicity 
Bury St. Edmunds, Mr. James Sparke. ^ because, — looking at the approach of the 

Hampshire. Principal places,— aggjjugg and at the probability 

ter, Southampton, 2 iTiaPortsmoutli, The nearest « , i i 

law societies are held at Wiltan {vide supra) and ' of an early general election,— we thinktliere 
Brighton, — Secretary, Mr. Edward Cornford. , should be no time lost in calling together 
Herefordshire. Principal town— Here- 1 some influential persons in some or one of 

ford. Nearest law society at Gloucester, — Mr. ' ' 

John Biirriip, Secretary. 

Hertforshire. IMncipal places, — HerU 
ford and St, Albans, Nearest law society at 
Aylesbury and London, 

Huntingdonshire. Principal town, — 

Huntingdon, Nearest law societies at North- 
ampton and Cambridge, (vide siqjra.) 

Leicestershire. Principal place, — Leices- 
ter, Nearest law societies at Birmingham, — Mr. 

Thomas S. James, Secretary; Derby, Mr. 

Simpson ; Bilston, Mr. Willim. 

Monmouthshire. Principal tow'ns, — Mon- 
mouth and Newport, Nearest law society at | 

Bristol, — Mr. Wasbrough, Secretary; at Glou- 
cester, (vide supra,) 

Nowinghamshire. Principal towns, — 

Nottingham, and Newark, Nearest law societies, 

Derby (vide supra) and Lincoln, — Secretary, 

Mr. E. A. Bromehead. 


the large towns referred to, and taking the 
matter into consideration. It will be found 
that in several of these places there formerly 
existed law societies, which, for want of 
official activity, ceased to meet, but may 
be readily revived. Preliminary meetings 
should take place immediately, and at the 
next quarter sessions and the ensuing 
assizes new societies might be regularly 
established and put in communication with 
the general association in London. 

It may be proper to observe, that in all 
these counties, where the attorneys and 
solicitors are unrepresented by any law so- 
ciety, there are several members of the 
Incorporated Law Society, and, consider- 
ing the report at the last annual general 
^ «... ^.1 meeting, (from which we quoted in our 

RuTi.*Ni>sninB. Priociiinl town,— Ote- „uml»r, p. 69, onto.) it i. probable 

(Sai^) ’’ gentlemen would r^ily amist at a 

Shropshire. Principal ia\vn,Shrews- meeting convened for the purpose of form- 
bury. Nearest law society at — ing a new society.^ 

Secretary, Mr. William Dent. We avail ourselves of the following pas- 

Worcestekshire. Principal place, — W’br- sages in the address, which well and aptly 
cester. Nearest law societies at Birmingham^ ‘ ‘ " ' 


and Gloucester (vide suprh,) 

Proceeding to the Welch counties wliicli 

remain unrepresented, we are unable to «Many advantages will result from this 


support the recommendations of the com- 
mittee regarding the extension of law so- 
cieties : 


refer to any contiguous law societies, for, measure/ \jnion "will be one, and not the 
with the exception of Denbighshire and least. It may appear to some to part^e of 
Flintshire^ there are none in the princi- paradox, but it is neverthdess true, that no 
paiity; and the English counties bordering ^ 

thereon such as Chester Salon Hereford inactive m the assertion of their own rights, or 

associations. We can, therefore, only c 'fheir names are dtstingoished in the Law 
surest where a local habitation ” might by an asterisk, 
be found. 
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croachment. Scattered and divided^ the pro- 
fession has been weak ; combined their power 
will bj, for the accomplishment of every reason- 
able object, amply sufficient. Another advan- 
tage that may be looked for is, the salutary 
control over all its members which may be at- 
Udned by means of such an extended associa- 
tion: thus, disputes may be adjiTsted, rules of 
practice established, misfeazance prevented, 
and, what has hitherto been wanting, support 
and encouragement afforded to the attorney, 
under circumstances of trial and difficulty, 
which may sometimes meet him in the fair and 
honourable discharge of professional duty/^ 

And again it is urged that — 

"This important measure, if carried out, will 
promote fair and honourable practice, an ob- 
ject equally beneficial to the public and to all 
branches of the profession. To these societies, 
or to the general association, apjieals may be 
made on disjmted points of professional usage : 
abuses may be examined and rectified, and ap- 
plications to the superior courts, or to parlia- 
ment may be concerted.'^ 

In thus promoting " fair and honourable 
practice’’ amongst attorneys and solicitors, 
the character and position of that branch 
of the profession cannot fail to be raised in 
public estimation. Another, and a not less 
important, object announced in the address 
IS, the suggested improvement in legal edu- 
cation. If* the proposal of the committee 
be carried out, we doubt not that hereafter 
the position and prospects of the profession 
will be greatly advanced. 

For the present we would earnestly 
second the proposition of the committee, 
and join in the exhortation to extend the 
benefits of professional societies, enlisting 
the friendly co-operation of practitioners 
hoik in town and country, and tliereby se- 
curing, on the one hand, their own honour- 
able station, and on the other, the faithful 
discharge of professional duty- The mis- 
^ke hitherto has been to consider the town 
and country solicitors as having distinct 
interests. To effect the objects in view 
the whole of tliis branch of the profession 
ought to act in unison. 

Knowing how important it is to keep 
alive the attention of our brethren, — ab- 
sorbed as they are, for the most part, in 
their urgent duties to their clients, — we 
shall endeavour from time to time to en- 
large upon the several topics in the address, 
and add, we hope, some useful information 
and suggestions for the consideration of the 
committee and the members generally in 
working out their important objects. It 
appears to us that the views stated in the 
opening address are deeply interesting to 


the public, and closely connected with the 
right administration of justice. We shall, 
therefore, with the aid of our learned and 
able contributors, most heartily support 
the association. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

I DRAIXACSE OF LAND. 

10 ViCT. C. 11. 

An Act to explain and amend the Act autboriz* 
ing the Advance of Money for the Improve- 
ment of Land by Drainage in Great Britain. 

I [30th March, 1S47.] 

9 t)' 10 Viet. c. 101. — Cerlahi expenses 
deemed to he included as expenses of works of 
Drainage. — Whereas an act was passed in the 
last session of parliament, intituled “ An Act to 
authorize the Advance of Public Money, to a 
, limited Amount, to promote the Improvement 
jof Land in Great Britain and Ireland by Works 
I of Drainage:’' And whereas it is expedient 
;that the said act should be explained and 
I amended : Be it enacted by the Queen's most 
excellent Majesty, l>y and with the advice and 
consent of the Lords spiritual and temporal, 
land ('onmions, in this present parliament as- 
sembled, and by the authority of the same, 

1. That the expenses hereinafter mentioned 
: shall be deemed to he and may be included 
: among the expenses of works of drainage, in 
’ respect of which advances may be made under 
jthe provisions of the said act; (that is to say,) 

I The expense of making or improving and 
securing from or for the benefit of the land 
' proj)osed to be improved by Drainage an 

i outfall through other land, or such part, 

I as the commissioners may think reason- 

able, of the expense of making or improv- 
i ing and securing such outfall, for the 

! benefit of the land in respect of which the 

'i advance may be applied for, and of other 

I land : 

' ITie expense of making open drains and 
1 watercourses, including such open drains 
and watercourses as may need frequent re- 
1 jiair, where reasonable security for their 

I maintenance shall a])pear to the commis- 

i sioners to be afforded by the interests or 

I liabilities of the tenants and occupiers of 

j the land : 

I And the expense of fencing, trenching, and 
I clearing the surface of land to be drained 

j for the puqiose of converting the same 

; from waste or pasture into arable or tillage 

I land, where such fencing, trenching, and 

j clearing respectively shall appear to the 

1 commissioners to be necessary to secure 

and render productive the proposed im- 
provement by drainage : 

Provided that it shall appear to the commis- 
sioners that in all the cases aforesaid the works 
will effect an improvement in the yearly value 
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of the land» which will exceed the utmost yearly 
amount which can be charged thereon under 
the said act in respect of the advance applied 
for. 

2. Plans^ way be dispensed with in cer» 
tain cases . — ^That where by the said act the 
plan, estimate, and specification of the proposed 
drainage is required to be inspected or ex- 
amined by and to be annexed to the* report of 
the assistant commissioner, or surveyor or en- 
gineer, it shall be sufficient for the assistant 
commissioner, or surveyor or engineer, unless 
the commissioners shall otherwise direct, to in- 
quire into and to embody in his report such 
particulars of the land proposed to bo drained, 
and of the i)roposed or any other manner of 
effecting the drainage thereof, and of the esti- 
mated expenses of such drainage, as shall 
appear to him necessary and sufficient to enable 
the coiniiiissioiiers to Judge of the exj) 0 diency 
of an advance in respect of the proposed 
works ; and where in the provisional certificate, 
or ill any subsequent jiroeuediiig, reference is 
by the said act required to be made to the plan 
and specification annexed to such report, refer- 
ence may he made thereto, or to the said re- 
port, as circumstances may re(]uire ; and it 
shall be lawful for the coinmisaloners to certify 
their opiniiin that an advance should be made 
in respect of any works, notwithstanding any 
deviation therein from the proposed manner of 
effecting the dndnage, if such deviation shall 
appear to the commissioners to he cx[>edient, 
and productive of improvement as permanent 
and of as great yearly amount as the manner at 
first })roposed. 

3. Applicants for udtuinces may uithdraio or 
reduce the amount of tkeir applications . — 'Phat 
all parties who sliall haveinnde applications for 
.advances under the said act may at any time, 
before provisional certificates sliall have been 
issued thereon respectively, by writing, ad- 
dressed to the commissioners, withdraw or re- 
duce the amount of the advances for which 
their several ajiplications are made ; and the 
eoinmissiouers may deal with any application 
for such reduced advance in the same manner 
in all respects as if the advance for which such 
application is made had been originally limited 
to the amount to which the same shall be so 
reduced. 

4. Applicants may substitute applications (in 
respect of oilier lands) for the applications wit h-- 
drawn or reduced in amount . — -'Phat any parly 
who shall withdraw an application or reduce 
the amount of the advance for which his appli- 
cation may have been made, under the pro- 
vision hereinbefore contained, may at the time 
of such withdrawal or reduction substitute for 
the application so withdrawn an application for 
an advance of the drainage of any of his lands 

•not comprised in his previous application; and 
if the advance applied for by such substituted 
. application do not exceed tbe advance for which 
the application so withdrawn may have been 
made, or (in the case of such reduction as 
aforesaid) do not exceed the amount withdrawn 
.hj reduction froin the advance for which the 
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previous application may have been made> the 
commissioners may, in dealing with such sub- 
stituted application, give the same the ^nefit 
(if any) in respect of priority to which they 
might have deemed it entitled if it had been 
made at the same time, and instead, in whole 
or in part, of the previous application ; Pro- 
vided always, that every such substituted ap- 
plication shall, in respect to the notice required 
to be given by advertisement, and all inquiries 
and proceedings to be had thereupon, except 
as aforesaid, he dealt with as an original appli- 
cation. 

Where separate applications have been 
made by the same owner for several advances, 
the same may be coasoliduled. — That where 
separate ap})lications shall have been made by 
the same owner for several advances for the 
drainage of several lands, or where successive 
applications shall have been made for an ad- 
! vance, and a further advance for works of 
! drainage on the same lands, it shc?.ll be lawful 
• fi)r the commissioners (with the consent of the 

■ owner for the time being of such lands or land) 

I by tlicir provisional certifu^ate, or by any other 
: writing uruler their seal, to declare such several 
i applications to 1)0 consolidated and treated as 
I one application, and ibencefortli the proceed- 
ings and the provisional certificate, and the 

. certificates respectively which shall be had and 
; issued upon such consolidated application, 
i shall be liad, framed, and issued respectively in 
; the same manner, and shall have the same 
' force and effect in all res|>ects, as if the aggre- 
I gate amount of the advances applied for by the 
j S(iveral aiiplications had been applied for, and 
in the case of several lands and works as if 

■ such several lands and works had been all 
' mentioned and included in one application : 

; Provicled always, that where such separate ap- 
; plications as aforesaid shall have been made for 
; advances for the drainage of several lands, 

I such a})plicaUons shall not be consolidated 
' without the like notice by advertisement of the 

proposed consolidation as by tbe said recited 
act is required in respect of an application for 
; an advance : and where such notice by adver- 

■ tisement shall be given, any person who would 
, have been authorised to dissent from an appli- 

cation for an aggregate advance in respect of 
I the lands comprised in such several applica- 
tions may dissent from such proposed consoli- 
datioii, and the i)rovisions of the said recited 
I act in relation to dissents shall be applicable to 
j dissents from a proposed consolidation. 

fi. Advances may be made on account in cer- 
tain cases. — ^That where a provisional certificate 
has been or shall have been issued under the 
said act, it shall be lawful for tlie commis- 
sioners, whether a declaration shall or sliaU not 
have been inserted in the provisional certificate 
for this purpose, to certify to the Commissioners 
of the Treasury that an advance on account 
should be made in respect of any part of the 
proposed works which shall not have been ac- 
tually executed, not exceeding in amount the 
whole of the sum then actually expended 
thereon, in case it shall be shown to the satis- 
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faction of the commissioners that the part so 
executed will, independently of the part remain- 
ing unexecuted, be durable and effectual, and 
produce an improvement in the yearly value of 
the land exceeding the amount of the yearly 
charge which can be made under the said act 
in respect of such advance. 

7. Time for completion of works . — That no 
provisional certificate shall be issued under the 
said act unless it shall be shown to the satisfac- 
tion of the commissioners, or security be given 
to their satisfaction by the party applying for 
the advance, that the works for which the ad- 
vance is to be made may be completed within 
five years from the date of the certificate ; and 
the commissioners shall annex to every pro- 
visional certificate to be issued under the 
authority of the said act a provision that all 
w^orks in respect of which they shall certify 
their 0])inion that an advance should be made 
shall be completed within five years as afore- 
said, and no provisional certificate shall be 
issued upon any application or applications by 
the same owner for any larger sum than ten 
thousand pounds : Provided always, that in 
case it shall be shown to the satisfaction of the 
commissioners, or security be given to their 
satisfaction by the party applying for the ad- 
vance, that the works for which the advance is j 
to be made may be completed within three years 
from the date of the certificate, and that it shall 
also appear to the satisfaction of the comrais- { 
sioners that such works are to be executed I 
within any district in Scotland in which distress ; 
revails, and that such works may he executed j 
y the labour of the inhabitants of such district, 
it shall and may be lawful for the said commis- 
sioners in such case, on the application of any 
owner, and with the sanction of the ( Commis- 
sioners of her Majesty’s Treasury, to issue a 
provisional certificate or provisional certificates 
for such larger sum or sums as they in their 
discretion shall see fit, subject to a pro\dsion to 
be annexed to such last-mentioned certificate 
that such works shall be completed within the 
said period of three years. 

Form of certificates, and their effect. - 
That certificates and provisional certificates 
under the said act may respectively be made in 
8uch form as the commissioners shall think fit; j 
and every such certificate and provisional cer- 
tificate respectively, when sealed with the seal 
of the commissioners, shall for all purposes be 
conclusive evidence that all the applications and 
acts whatsoever which ought to have been made , 
and done preidouely to the issuing thereof have 
been made and done by the persons authorized 
to make and do the same, and that an advance 
may be issued by virtue of such certificate, and 
that the land shall become charged in respect of 
such advance ; and no such certificate or pro- 
visional certificate shall be impeached by reason 
of any omission or mistake therein. 

9- Fromsional certificate may be assigned . — 
That ^ny owner of land to whom a provisional 
cenificate shall have been issued unaer the said 
act, or any subseouent owner of such land, may 
assign such provisional certificate, by way of 


security, to any person who may have advanced 
or may agree to advance monies for the execu- 
tion 01 the works therein mentioned, and such 
assignment may be made by an endorsement 
on the provisional certificate in the form set 
forth in the schedule to this act; and such as- 
signee shall be entitled to claim and receive, 
upon and in respect of such provisional certifi- 
cate, suclAdvances as the owner by whom the 
' assignment shall have been made might have 
claimed and received in case such assignment 
had not been made, subject nevertheless to the 
right of the owner as against such assignee to an 
account of the advances so received, or of so 
much thereof as shall not be owing on his se- 
J curity ; and, subject to the rights of assignees 
as aforesaid, each advance shall be made to the 
owner by whom the works in respect of which 
an advance may be made shall appear to the 
commissioners to have been executed, and who 
shall have been named in the certificate ac- 
I cordingly, or to the legal personal representative 
of such owner ; and where an aggregate ad- 
vance shall be made in respect of works which 
shall have been in part executed by an owner 
j whose ownership shall have ceased, and in part 
by a subsequent owner, tlic advance shall be 
apportioned by the commissioners between the 
owners in such manner as by the report of a 
surveyor or assistant commissioner, or other- 
mse, shall appear to the commissioners to be 
reasonable, having regard to the sums expended 
by the successive owners, and such successive 
owners may be named in the certificate ac- 
cordingly. 

10. As to the words “ owner of lands . — ^That 
i the words owner of lands ” shall, as to lands 
! in Scotland, include any corporation, 
j 11 , This act to he deemed jiart of the recited 
I act. — ^I'hat this act and the recited act shall be 
! construed together as one act, and the pro- 
: visions herein contained shall be deemed to ex- 
jtend to all proceedings and matters already 
i taken and done in the same manner as if such 
j provisions had been originally inserted in the 
said recited act. 

12. ^riiat this act may be amended or repealed 
by any act to be passed in this session of par- 
liament* 


SCHEDULES TO WHICH THIS ACT REFERS. 

Form of Assignment of Provisional Certificate. 

I A. B. of in consideration of 

the sum of pounds paid to me [or of 

the advances which may be made to m^ by 
C. Z)., do hereby assign to the said C. D. the 
within written provisional certificate, and all 
my right and interest in and to the advances 
which may be made in virtue thereof, to the 
intent that the said C. X),, his executors, ad- 
ministrators, or assigns, may claim and receive 
such advances, and may thereout retain the said 
sum of With interest for the same 

at per centum per annum [or such sums 
as may be advanced to me by the said C. D. as 
aforesmd, with interest at per centum 
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per annum from the time of the respective ad- 
vances thereof.] 

In witness whereof I have hereunto set my 
hand^this day of 18 . 

LAW OF ATTORNEYS. 

DEFECTIVE BILL OF COSTS. — NAME OF 
COURT IN WHICH BUSlNESS%ONB. 

We beg to call the attention of our 
readers to the case of Ivimey v. Marke^ 
reported in this number, (p. 107, by 

which it is decided, that 

Where an attorney's bill contains charges 
for business done in the Court of Chancery 
and also in a common law court, it should 
mention each court in which such business was 
done. Therefore, where a bill stated that some 
of the charges were for business done in the 
Court of Chancery, and it did not appear in 
what court the other business was done, except 
that the items showed that it must have been 
in one of the superior common law courts. 
Held^ insufficient, under the 6 & 7 Viet. c. 73.** 

This decision requires the especial at- 
tention of attorneys and solicitors. If it 
be well-founded, the act of 6 & 7 Viet, c. 
73, will require amendment. No doubt, 
an attorney ought to deliver a bill of costs 
in all respects in an accurate form. So 
ought a surgeon or apothecary or a trades- 
man. But, whilst it may be proper that an 
attorney should not be allowed to recover 
for such part of his bill as may not be pro- 
perly stated, either, as in this case, from the 
omission of the name of one of the courts 
in which part of the business was done, or 
for other defects — we cannot understand 
the justice of nonsuiting him for the whole 
The client should be required to make his 
objection by plea, if it turn on the form of 
the bill, and there should be power to 
amend on payment of costs : or, the client 
should take out a summons requiring the 
attorney to amend his bill according to 
the practice of amending particulars of 
demand. There seems to be a failure of 
justice. 

JURISDICTION OF THE ECCLE- 
SIASTICAL COURTS. 


There appears but little doubt that the 
courts at Doctors" Commons will be re- 
modelled consistently with the reforms 
which are taking place nn all the ancient 
courts of the realm. The difficulty will be 
here, as it was in the Court of Chancery, 
to make due arrangements for abolished 


offices : doing, on the one hand, what mhy 
be just, (aye and liberal,) towards 
interests^ on the one band, and on the other, 
what may be due to the public aqjd the 
right administration of justice. 

As an indication of “coming events/’ 
promoted by a potent body, tfie Dissenters, 
we give the following petition to the House 
of Commons, printed in the votes and pro- 
ceedings of the 6th May. It comes from 
the officers and members of “ the Society 
for the Abolition of Ecclesiastical Courts,’ 
and states — 

“ That ecclesiastical laws and courts in this 
country had their origin in the authority and 
influence of Roman Pontiffs, whose power they 
were designed to consolidate and retain. That 
this separate and, in many respects, independ- 
ent branch of jurisprudence has produced very 
many national evils, which induced the legisla- 
ture, at the commencement of the Reformation, 
to pronounce the constitutional laws of ecclesi- 
astical courts, “ much prejudicial to the Prero- 
gatives Royal, repugnant to the laws and 
statutes of this realm, and overmuch onerous 
to the subjects but that, notwithstanding 
this condemnation, and the efforts made by 
parliament, in the reigns of Edward the Sixth 
and Elizabeth, for their abolition, they remain 
to this day essentially unchanged. 

“ That these courts are, by charter of William 
the Conqueror, declared to be for the govern- 
ment of souls,” under which designation they 
claim and execute a jurisdiction over matters 
in which the social, moral, and religious inte- 
rests of every member of the State are in- 
volved ; and that unrepealed statutes define or 
declare this jurisdiction (embracing, as it does, 
the laity) to be such as, in the judgment of 
your petitioners, is alien to the proper autho- 
rity of any human tribunal, derogatory to the 
body of persons thus armed with the means of 
persecution, opposed to the free spirit of our 
national institutions, and utterly at variance 
with the pure and beneficent principles of the 
Christian religion. 

“ That a royal commission was appointed in 
1830, * to make full inquiry into the practice 
and other things connected with ecclesiastical 
courts, and further to inquire into the jurisdic- 
tion of such courts, and whether such jurisdic- 
tion may be conveniently and beneficially taken 
away or altered.’ That this commission made 
their report in 1 832, but that no legislative re- 
medy for the bulk of the grievances it reported 
to exist has yet been provided. 

“That ecclesiastic^ courts, though profes- 
sedly spiritual, do yet exercise jurisdiction in 
several matters exclusively civil, and especially 
the administration of testamentaiy and matri- 
monial laws, than which there is no depart- 
ment of jurisprudence of more vital and d^y 
importance to every class of the community, 
but which the royal commissioners report, ' it 
s impracticable to have efficiently administered 
n diocesan courts ’ 

F 5 
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'’‘‘’'TKat the evils atisiti^' Otrt irf tKeir testib* their own decrees, persons are compelled t® • 

mentary jurisdiction are manifold, and of grave do that in several courts which they ought 

national importance, among which- your peti- to be able to do in one suit, mid^ in one 

tioners include ; — . . f . court, which not being possible, while these 

The usurpation of chnl power by spiritual per- ecclesiastical courts exist, ^eat^ reproach 

sons; the royal commission admitting that and discredit we cast upon the wisdom and 

these courts ‘ in ■ administering testamentary equity of Itnglish jurisprudence, 
law, exercise a jurisdiction purely ciril, and “That the matrimoriid' jurisdiction exer- 
ih' name only ecclesiastical.’ cised by ec^esiastical courts occasions serious 

The^vant of safe and convenitent registries for national inflchiefs, as the variety of courts en- 
wills, the present depositories in cathedrals courage litigant parties to institute a great 
' or ti-ooms, the private property of ecclesiasti- ,i„njber of appeals ; which an experienced 
cal persons or corporations, being in nearly officer in these courts declared to he ‘a greater 
all instances unsafe and inconvenient. | gyil than is found in the whole practice of the 

The danger of titles to real and personal pro- i Your petitioners believe that if this juris- 

perty being destroyed, wills having by the j diction were taken away from the ecclesias- 
testimony of officers in these courts, ‘ been | tjcai and placed under the common law 
lost or clandestinely removed and the ec- 1 courts, considerable progress would he made 
clesiastical authorities who hai e charge of | to^vards obtaining such other legislative rcrae- 
• these important national records having re- i as would prevent the discordance between 
fused, in some instances, to provide, even at the English and the Scotch laws of marriage, 
a moderate expense, and at the earnest cn- ],y. which an heir deemed legitimate in Scot- 
treaty of tlieir own oflficers, suitable and safe land has been pronounced illegitimate in Eng- 
depositoiies for them. ! land. 

The absence of any direct and efficient powers » That the mixed jurisdiction of the ecclesi- 

for enforcing the payment of legacies, and astical courts, relating to causes partly civil, 
distribution of intestates’ eflects, the courts and partly spiritual, is also a negative griev- 
of equity not having any original jurisdiction ance. Among the evils which your i)etitioners 
in testamentary matters, but being bound to ^ would enumerate are suits for defamation, 
adopt in questions of legacy the rules which j which have led to the imprisonment of many 
obtain in the ecclesiastical courts, while | j)erson8 for the non-payment of costs, 
those latter courts can do nothing more than , . . . , . . , . . v i 

require the exhibition of an inventory of the ^ tithes, and other ecclesiastical de- 

deceased’s effects^ in order to enable parties I mands, that were originally free gifts; in- 
to prosecute their rights before another and ; eluded in wdiich are Kaster offenngs, inortu- 
a civil tribunal. aries, oblations, and church rates, w'bich 

The prerogative of the Archbishop of Canter- • long been a fruitful source of parochial 

bury, who, to sustain his spiritual supe- : strife and which inflict serious wrong upon 

riority, is possessed of the exclusive right of many British subjects, 
granting probate, or administration in all ' 

cases where the deceased has left five pounds wardens, which, though the ofbee of church- 
personal property in tNvo places, having sepa- j warden is annual, involve jiarties m litiga- 
rate ecclesiastical jurisdiction ; a prerogative = which may stretch over several years, 

which often compels persons to take out a j brawling and chiding in churches 

second probate or administration, the first, I churchyards, . x , , 

when taken out in a wrong court, being -A.nd, suits for laying violent rands on the 
legally void, by which means, serious wrong, clergy, by which an ancient distinction is 

inconvenience, and loss are frequently in-! retained bet\veen the civil rights of the clergy 

fiicted, and gross injustice is practised. laymen. 

The necessity of applying to different tribunals, That these courts .sujiply archbishops, 
to try one and the same will, according as it bishops, and other jiersons with abundant 
^Sposes of real or personal estate, so that opportunities of providing their family rela- 
in the ecclesiastical court the maker of a tions with lucrative and sinecure offices, paid 
will has been declared insane in disposing of by fees exacted from the public for ]irobates, 
his goods, the same instrument in the civil marriage licenses, and other charges, the 
court being pronounced the act of a sane greater part of which fees are obtained by 
testator, as regards his land. their own authority, and augmented or varied 

The anomaly by which a will devising land is at pleasure. 

regarded legally complete in itself, but is That the powder possessed by archbishops 
held insuflicient when disposing of personal and bishops to appoint the judges, advocates, 
property, until it has received by grant of and proctors in these courts^ and, at their plea- 
probate the sanction of the church, a dis- sure to remove them, places judicial persons 
tinction repeatedly, bv the highest legal au- in a state of dependance derogatory to the 
thorities, declared an absurdity and a judicial authority of a court of law, gives to the church 
wrong. a power not now pd^sessed by the crown, and 

The aggravation of these evils by the fact, that enables ecclesiastical persons to exert an influ* 
the ecclesiastical courts not having the ence unknown to the constitution in analogous 
power in any testamentary suit to enforce cases. 



JurMiciim qf the EceleeiasHeat Courts^^^eteethne/rom Carreependence, 99 


** That the abeence of trial by jury, the secret 
mode of taking evidence, and the number of 
clerical judges, and judge surrogates, combine 
with other causes to render spiritual courts 
objects of a deeply-seated and long-entertained 
national dislike. 

‘‘That the practice of the ecclesiastical 
courts is restricted to such persons as the 
archbisho]) or bishop, may choo^ to select, 
and as swear, at the time of admission, that 
they believe the thirty-nine Articles, and will 
yield obedience to their diocesan, by which 
means Protestant dissenters, Roman Catholics, 
and others, are excluded as practitioners, — an 
invidious and hurtful exclusion, which not 
only practically frustrates the intention of the 
legislature, when it abolished religious tests as 
qualid cations for offices of trust or honour, but 
denies to British subjects the right of availing 
themselves of the legal talents of the whole 
English bar. 

“ That the system of ecclesiastical jurispru- 
dence of which your petitioners complain, be- 
comes still more injurious to the public good 
through the existence of the courts called 
‘ The Peculiars.’ That of these there are nearly 
three hundred ; many of them have their juris- 
diction confined to single parishes, — some 
have the extent of their jurisdiction a subject 
of dispute, — more than seventy are now in lay 
hands, — while a very considerable number per- 
tain to deans, ])rebenda, rectors, or vicars, — 
and many of them jiossess and exercise the 
powers of the sujjerior ecclesiastical courts ; 
and all of them give rise to such evils, that 
the royal commissioners suggested their entire 
abolition, ‘ as they were not aware of any one 
benefit which could result from their continu- 
ance.' 

•‘That your petitioners would respectfully 
express to your honourable house their em- 
phatic conviction that the ecclesiastical laws, 
as administered in ecclesiastical courts, are 
essentially opposed to the full and equal en- 
joyment of the rational rights of religious 
liberty. That the law now recognises the equal 
rights of all j)ersons, of whatever religious per- 
suasion, to act upon their own convictions of 
truth and obligation without damage or moles- 
tation ; but, notwithstanding^ this, that the 
ecclesiastical courts still assume that every 
person in the state belongs to, and is bound 
to adhere to one creed and one system of re- 
ligious ordinances, and that they" are clothed 
with powers to punish all persons who do not 
conform to one religious standard. Your pe- 
titioners respectfully say that, for the state to 
allow its su})reme authority to be thus em- 
ployed by spiritual persons, is derogatory to 
the authority of the civil government, detri- 
mental to the interests of religion, and a moral 
wrong.” 

The petitioners therefoije pray that all 
interference of ecclesiastical courts with 
secular matters may be entirely abolished ; 
that the civil jurisdiction they now exercise 
nay be transferred to, and exercised by, 


courts under the direct authority of the 
crown; and that their powers, whidiin 
any way interfere with the free exercise 
of the rights of conscience, may be wholly 
abrogated. 

SELECTIONS FROM CORRESPON- 
DENCE. 


THE NEW COUNTY COURTS. 

To the Editor of the Legal Observer* 

Sir, — Being a regular subscriber to your 
work, I have obser%^ed your judicious remarks 
upon the New Small Debts Act and Rules, but 
I think you have not noticed rule 16, which 
appears to me likely to prove very oppressive 
upon the suitors. That rule, coupled with the 
I6th, only gives the plaintiff two days to serve 
the required notices, if he elects to accept the 
money paid into court. Now, here is a district 
extending 12 miles northward and 12 miles 
westwards of the place where the court is held, 
and where the clerk resides, and I have a client 
living at one extreme point likely to sue parties 
at the other end of trie district ; how is he to 
ser\’e the notice upon the defendant except by 
special messenger, at a great extra expense? 
Again, the notice of payment into court is, by 
the 82nd sect, of the act, lobe sent by the clerk 
to the plaintiff by post or messenger ; most pro- 
bably he will sena it by post if the plaintiff re- 
sides 1 2 miles from his office ; then follows the 
chance that plaintifl* may be from home, and 
his letters remain unopened until his return, 
or he may he a small tradesman in a country 
place where there is no post, and he only re- 
ceives his letters once a week when he goes to 
the market town, and in either case he has to 
pay the costs of the defendant’s appearing, al- 
though perfectly ignorant of what has ts^en 
place. 

A Subscriber. 


SMALL DEBTS ACT. 

Before the passing of the act. A, sues B. in 
the superior courts for a debt under 20Z. B. 
allows judgment to go by default, a/. /a. is 
issued for the debt and costs, but nothing is 
found whereon to levy, (the judgment was not 
obtained till after the passing of the act). Can 
A, cite B. to the new courts for the judgment 
debt, (which includes the costs,) as well also 
those costs incidental to the levying ? 

E. H. 


ATTORNEYS* CERTIFICATE DUTY. 

To the Editor of the Legal Observer. 

Sir,— Allow me to suggest, through your 
widely circulated periodical, to those numbers 
of the profession who are interested m the abo- 
lition of this unjust tax, that they should* en- 
deavour to obtain a promise from the candidates 
at the approaching general election, to support 
a repeal of it, in the event of their return to 
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parliament. I need not^ sir, remind you of 
the influence of the provinciid practitioners in 
almost every borougn, as well as in many of 
ihe coutlies; and that if they would exert 
themselves success would be certain to follow. 

A Subscriber. 

APPOINTMENT OF NEW TRUSTEES. 

A correspondent, referring to the number | 
for 3rd April, sends the following form of power, 
which he contends meets the objections of our 
former correspondent, and is more concise than 
the form he gave. 

And I Hereby direct and declare that in 
case any trustee or trustees for the time being 
of this my will shall die, or refuse or become by 
absence abroad or otherwise unfit to act in the 
trusts thereof, then and so often as the same 
shall happen, it shall be lawful for the surviving, 
continuing, retiring, or other trustees or trustee 
for the time being, by deed, to appoint any 
other person or persons to be a trustee or 
trustees in the stead of the trustee or trustees 
so dying, refusing, or becoming unfit to act as 
aforesaid, and all the trust premises shall there- 
upon be transferred accordingly.” 


REGISTRY OF DEEDS. 

There is much talk again in the legal world 
of having a general registry, but I think this 
session of parliament will pass over without 
such a burden being entailed upon the country. 
I must confess that such an act, if passed, 
would add greatly to the profit of the legal pro- 
fession, to which, looking at recent measures, 
there could be no objection* But then the client 
derives no benefit from such a burden, and the 
solicitor a responsibility almost unequalled. 

I have felt this in a personal manner verj” 
much of late, having had to search the Middle- 
sex Registry and the Common Pleas Judgment 
Office, in two or three different cases, and I 
see no other course open to the solicitor than 
to search under the name of every person who 
has held the premises during the last twenty 
years. You cannot rely that your vendor had 
searched only five years previously, for he 
might have overlooked an incumbrance duly 
registered of prior date, or he may not have 
searched at all. The same will hold good as 
to judgments in the Common Pleas : we must 
search properly against every person who has 
held the premises during the last twenty years ; 
for if A. held the land twenty years ago, and 
had a judgment duly entered against him, and 
re-Yegistered down to the present time every 
five years, B, afterwards bought from A. with- 
out searching, and there have been innumerable 
sales since, searching always against the last 
vendor, as is the usual custom, A*s judgment 
would still remain a charge upon the premises 
in the hands of T. 

After I had completed my search, I could 
oidy say, that I was not at ell satisfied that I 
might not have overlooked some incumbrance 
or judgment which might in equity affect the 
estate, and so incurring a responsibility for 


which any charge 1 could make was quite 
unequal. Many respectable men in the profes* 
sion are considerably at sea in this matter* 

A Constant Reader. 

APPLICATIONS FOR TAKING OUT AND 
RENEWAL OF CERTIFICATES, 

On the last day of Trinity TVrm, 1847. 

®uetn'0 

Ascroft, William, Oldham. 

Bell, Edward, Stafford. 

Carter, Frederick Roger, Exeter. 

Dalton, Geoige Wilkinson, 5, Duke Street, 
St. James’s; Candover; and Berwick-upon- 
Tweed. 

Garratt, Joseph, Cambridge. 

Gray, William, 13, Martha Street, Cam- 
bridge Heath. 

Lindsay, Richard Fydell, 33, Tavistock 
Place; Wcstdean ; 18, Judd Place; and 29, 
Claremont Street, Pentonville. 

Marshall, William, Birmingham. 

Owen, Henry Hugh, 46, Upper John Street, 
Fitzroy Square. 

Parkin, George Lewis, 45, Eastbourne 
Terrace, Paddington ; and Regent’s Square. 
Whicher, William, Chichester. 

Werninck, Henry Hope, Brussells. 

Windsor, Other, St. Anne’s Terrace, St. 
John’s Wood. 

Wilson, Thomas, Ilatlex, near Lancaster; 
and Lancaster. 

Applications at Judye*s Chambers for day after 
Trinity Term, 1847, /br takiny out and re-* 
newal of Certificates, 

Aldham, George, 4, St. George Terrace, 
Islington. 

Buck, Charles, Wellington. 

Dawbarn, Robert, jun., Norwich ; and Alfred 
Street, Bedford Smiare. 

Higginbottoin, William Henry, Manchester ; 
and Ashton-under- Lyne. 

Moore, Frederick Harry, Blandford Forum. 
Myers, John, Manchester. 

Parrott, William, 10, Staple Inn; Green- 
wich; 42, Ebury Street, Pimlico. 

Swift, William B., Lewisham ; 2, Golden 
Square ; 8, Tefhple Place, New Cross. 

Smith, Edwin Augustus, Blandford Forum. 
Thor nth waitc, William, 30, Gordon Street, 
Gordon Square. 

Wilks, John, Birstal; Douglas; Ramsay; 
Kircudbright; Dewsbury. 

Wood, Frederick John, Brown’s Terrace, 
Canon bury. 

Applications to Judge at Chambers for taking out 
and renewing Certificates, pursuant to Judges^ 
orders, 

Garnham, Kcbard Enoch, 33, Gower Place, 
Euston Square. *- 

Garnett, Philip Frederic, Radley's Hotel, 
Bridge Street ; and Demerara. 

Oxley, George, Rotheram ; and Brightside. 
Sill, Richard, Laurel Cottage, Lyon’s Hall, 
Kington (Herefordshire). 





ANALYflCAL DIGEST OP CASES. 

REPORTED IN ALL THE COURTS. 

CPotttt^ of Sqttits. 

CONSTRUCTION OF STATUTES. 

[Although the present is a short section 
of the Digest, we think it preferable to give it 
insertion in this shape, as distinguished from 
other classes of decisions in the courts of 
equity.] 

AWARD. 

Jurisdiction , — Construction o/ 0 ^ 10 IV, 3, 
c. 15. — ^I’he Court of Chancery is one of the 
** Courts of Record ” to which the statute 9 & 
10 W. 3, c. 15, gives summary jurisdiction for 
the enforcement of awards. The statute ex* 
eludes every jurisdiction to interfere with the 
execution of awards made under it, except the 
summary jurisdiction expressly given by it. 
And a bill will not lie to impeach an award 
made under the statute whether the submission 
under which it w'as made has or has not been 
made a rule or order of court before bill filed. 
Heming v. Sxoinnerton, 2 Phill. 79- 

Cases cited in the judgment : Nicholls v. Roe, 5 
Sim. 156; Joseph and Webster, in re, 1 R. & 
M. 496; 

BANKRUPT. 

See Insolvent Debtor : Interpleader, 
CONTEMPT. 

1 W, 4, c, 36. — Reference as to poverty , — 
Pro confesso, — A party moving for his dis- 
charge, under the 13th rule of the 1 W. 4, c- 
36, may be at the same time remanded under 
the 12th rule. 

Whether, pending a reference as to the 
poverty of the defendant, time runs against the 
plaintiff for taking the bill pro confesso? 
Semble not. Potts v. Whitmore, 8 Beav. 317* 

CORPORATIONS. 

5 6 4, c. 76. — The proper style of 

municipal corporations in cities is, the mayor, 
aldermen, and citizens,’’ and not the mayor, 
aldermen, and burgesses,” of the city. 

Leave given to amend the title of an answer, 
although the application was opposed hy the 
plaintiff. Attorney-General v. Worcester, Cor- 
poration of, 2 Phill. 3. 

EXCllEaUER, EOUITY. 

See Jurisdiction. 

INFANT. 

See Trustee* 


lion. He then filed an affidavit in ilia Court 
of Bankruptcy, stating that he had satisfied, 
and obtained a discharge from, all the croditors 
named in his schedule; and that he had noti« 
fied such satisfaction and discharge by public 
advertisement. The plsuntiff then apphed to 
the official assignee for a release of his estate, 
which, according to the provisions of the act, 
vested in such assignee on the prosecution of 
the petition ; but in the absence of any proviso 
in the act for determining the duties of the 
official assignee in such a case, the plaintiff 
was unable to obtain any release or re-convey-' 
ance. The plaintiff then filed his bill against 
the defendant, as mortgagee, for the redemp- 
tion of an estate which had been mortgaged 
before he presented his petition to the*Court 
of Bankruptcy. Upon the objection of the 
defendant, that the estate of the plaintiff (if 
any) was vested in the official assignee : Held, 
that in the absence of any statutory jurisdic* 
tion on the subject in the Court of Bankruptcy, 
and upon the submission of the assignee, the 
plaintiff was entitled to sustain the suit at the 
hearing. Whether, if the defendant had de* 
murred, the bill would have been sustained — 
qiuere, Preston v. Wilson, 5 Hare, 185. 

Cases cited in the judgment: Tarleton v. Hornby, 
1 y. & C. 172 ; Thompson v, Deohnm, 1 Hare, 
358 ; Major v. Aukland, 3 Hare, 77 ; Ex parte 
Newlands, 1 De Gex, 150. 

INSURANCE, POLICY OF. 

See Interpleader. 

INTERPLEADER. 

Policy of insurance, — A life insurance com- 
pany received notice of an assignment, by an 
insurer of a policy which the company had 
granted, and the insurer afterwards became 
bankru])t. Soon after the death of the person 
whose life was assured, the party to whom the 
assignment had been made applied for the 
payment of the sum due upon the policy, and 
the company inquired of the assignees of the 
bankrupt whether there was any objection to 
payment being made to the claimant. The 
assignees did not assent to the payment, but 
made no positive claim to the policy. In the 
meantime an action was brought upon the 
policy by the claimant, in the name of the 
bankrupt against the company : Held, that it 
was a case in which the company were entitled 
to file their bill of interpleader against the 
plaintiff in the action, the bankrupt, and his 
assignees ; and that the assignees who had in 
the suit shown no title to the policy, must pay 
the costs. Fenn v. Edmonds, 5 Hare, 314. 

JURISDICTION. 


INSOLVENT DEBTOR. Exchequer,— Prerogative.— 5 Viet, c, 5. — 

5 4-6 Viet. c. lie.— Release by assignee.— The whole equity jurisdiction of the Court of 
Bill for redemption,— The plaintiff filed his pe- Exchequer, incluaing that relating 
tition in the Court of Bankrtiptcy* under the revenue, was transferred to this court by the 5 


provisions of the act 5 & 6 Viet. c. 116, for Vict.c. 5, s. 1. • 

the relief of insolvent debtors not owing more The crowm might, l^fore the rtmition of 
than 300Z., and passed his examination, and oh- the Equity Exchequer, have proceeded onj^he 
taSiDed his interim and final orders for protec- equity side m respect of a legal nght, and may 
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now. ^proceed in the. same way in chancery. 
Attorney General v. CoTyorarton of London, 8^- 
Beat. 270 . 

Cases cited in tbe judgment t Attorney-general of j 
tbe Prince of Wales, r. Sir J. St. Aubyn, 
Wigbtwick, 167. 

And see Axcard. 

LAND CLAUSES CONSOLIDATION. 

Entry on land for surveying, setting out 
line, Sfc* — Notice, • — Injunction, — 8 Viet, 
c. 18. — A railway company having power ! 
to purchase a plot of land for their railway, j 
entered upon the same to survey and take ; 
levels thereof, and probe or bore to ascer- 
tain the nature of the soil, and set out the ■ 
centre, line of the railway, and for that pur- ’ 
ose they dug a trig line or trench 2 inches 
eep and 14 inches wide across the plot of j 
land, but they gave the owners of the land no I 
previous notice of such entry as required by j 
the 84th section of the Lands^ Clauses Con- , 
solidation Act, (8 Viet. c. 18). Five days after '• 
the trig line was made, the owner of the land 
discovered the fact, and 9 days from such dis- 
covery he filed his bill for an injunction. 
Upon the affidavits on the part of the company 
that the surveying and setting out of the line 
of railway was completed on the day the trig , 
line was made, and that they had no occasion ' 
to enter, and did not intend again to enter upon ; 
the land until they had taken the legal steps 1 
for permanently using it ; the court refused 
the injunction, but reserved the costs. Fooks 
V. Somerset, and Weymouth Railway 

Company, 5 Hare, 199. 

LIMITATIONS, STATUTE OF. | 

1. Equitable waste, — Acquiescence, — Release, 1 
^Length of time, — The statutory rule which ' 
gives to a remainder-man 20 years from the ; 
time when his title accrues in possession for j 
bringing an action or suit for the property, j 
applies to a claim for compensation for equit- ! 
able waste, as well as to a claim to the land i 
itself. And therefore an account of equitable ; 
waste was decreed against the estate of tbe ; 
tenant for life 38 years after the waste was I 
committed, the title of the plaintiff, as re- ! 
mainder-man in tail, having accrued within | 
20 years before the filing of the bill. I 

Upon a claim to compensation for equitable j 
waste, the court does not consider whether the j 
act complained of was, or was not, a sound j 
c;xercise of discretion with reference to the| 
state of the property, and to the interests of I 
the family to which it belongs, for a tenant for ' 
life has no right to alter the nature of property 
belonging to another person. 

Distinction between acquiescence and the 
release of a right. Duke of Leeds v. Earl of 
Amherst, 2 PhilL 117. 

Cases cited in the judgment : Bennett v. Colley, I 
2 Myl. & K. 225; Kemp v. Westbrook, 1 
•Ves. sen. 278. 


bar created by 20 years’ nosseseionby a mort- 
gagee, is defeated by his liaving kept accounts 
of the rents received by him. Baker v. Wetton, 
14 Sim. 426. 

MORTGAGE. 

Purchaser within 27 Eliz, c, 4.— An equitable 
mortgage by deposit of title-deeds, with an 
agreement in writing by the party making the 
deposit, to execute a formal mortgage of the 
property to the mortgagee for the balance which 
might be due to him, constitutes the equitable 
mortgagee a i>urchaser for good consideration 
within the statute 27 Eliz. c. 4, in respect of 
such balance ; and, it being a term of the 
agreement that the mortgage to be executed 
should contain a power of sale, the court, on a 
bill to set aside a prior voluntary conveyance 
by the mortgagor, as fraudulent and void, 
under the statute 27 Eliz. c. 4, decreed, that, 
on default of payment, the mortgaged property 
should be sold, 

Quwre, whether after the bankruptcy or in- 
solvency of a debtor, any creditor (other than 
the assignees) can, in ordinary cases, sustain a 
suit to set aside a conveyance made by the 
debtor prior to the bankruptcy or insolvency, 
on the ground that such conveyance is fraudu- 
lent, within the statute 13 Eliz, c. 5; or 
whether it is necessary that any creditor seek- 
ing to set aside such fraudulent conveyance 
must previously recover judgment at law for 
his debt. Lister v. Turner, 5 Hare, 2S1. 

Cases cited in tlie judgment : Buckle v. Mitchell, 
18 Ves. 100; Colman v, Croker, 1 Ves. juii. 
161 . 

See Limitations, Statute of, 

MUNICIPAL CORPORATIONS. 

See Corporation, 

PAUPER. 

See Contempt, 

PROBATE DUTY. 

Conversion. — Realty and personalty. — Double 
operation of probate. — As to the right of the 
crown to probate duty on realty of a deceased 
party impressed, in equity, with the character 
of personalty. 

J. S. conveyed fee simple estates, upon trust, 
by sale, &c., to pay certain debts, ana the re- 
sidue to himself, his executors, administrators, 
and assigns, without any equity thereon in 
favour of his heirs or real representatives, not- 
withstanding the estate might remain uncon- 
verted at the time of his death. The estate was 
sold after his death ; Held, that no part of the 
produce was liable to probate duty. 

Operation of a probate in evidencing the will 
and authenticating the title of the executor to 
property not comprised within the grant of ad- 
ministration. Matson v. Swift, 8 Beav. 368. 

PRO CONFESSO. 

See Contempt, 

release bV assignee. 

See Insolvent Debtor^ 


2. Mortgage. — Queere, whether, since the late 
Statute of Limitations (3 &4 W.4, c. 27> 8, 28), the 


TRUSTEE. 

1« InfanL — Under the 1 W. 4, c. 60, tbe 
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Master to 
appoint,” 


approve, 
Fowler v. 


convey. It is for the 
and for the court to 
Word^ 8 Beav* 488, 

2. 1 W. 4, c. 47.— Infant . — The 12th section 
of the 1 W. 4, c. 47, does not apply to a case 
where an estate is devised to a trustee during 
the life of a cestui ^ue trust, with remainders 
over ; and by the disclaimer of the trustee, the 
legal estate descends on the lieir. 

A conveyance by an infant, under the 1 1th 
section of 1 W. 4, c. 47, passes only such in- 
terest as the infant, if of full age, might pass. 
Hemhiff v. Archer, 8 Beav. 294. 

WASTE. 

See Limitations, Statute of 


Master has no power to appoint a person to circumstances, the bill ought to have been dis- 
T* xjf •x « »y ipissedipiVA cosfs/ and secondly,'that the 'appeal 

involved the principle of giving costs, and jn^uld 
therefore lie. Upon the first point they cited 
Turner v. Turner, 2 P. Wms. 297 ; Meyrick v* 
Wkishaw, 4 Madd. 272 ; Baity v. Tayldr, 1 
Russ. & Myl. 73; Bacon v. Spottiswoode, 
Bacon v. Jones, 1 Beav, 382 ; Millington v« 
Fox, 3 Myl. & Cr. 338 ; and Peachy v. Sowjersei, 
1 Strange, 447 ; (the passage a])posite to this 
question will be found at page 455.) Upon the 
second point they cited Owen v. Griffith, 
Ambler 520, and 1 Ves. sen. 249 ; Cowper v. 
Scott, 1 Eden, 17 (mentioned in fVirdman v. 
Kent, 1 Bro. C. C., p. 141, n., Blunt’s ed., where 
most of the early cases on this point are col- 
lected) ; Burkett v. Spray, 1 Russ. & Myl. 113 ; 
Taylor v. Southgate, Eyre v. Marsden, and 
Anqell V. Davis, 4 Myl. & Cr., pp. 203, 231, 
3G6; Tody. Tod, 1 Bligh, 638, N. S. 

Reference was also made during the argu- 
ment to Maguire v. Maddin, 2 Bro. P. C. 393 ; 
Calcraft v. West, 2 Jones & Lat. 123 ; Marquis 
of Waterford v. Knight, 3 & 1 1 Cl. & Fin., pp. 
270 & 053 ; and Sheehy v. Muskerry, 7 Cl. & 
Fin. 1 . 

Mr. Bolt and Mr. C handless argued contra, 
and Mr. Anderdon re])lied. 

ITie Jjord Chancellor, after briefly stating 
the facts and proceedings, said, that where a 
plaintiff who claims relief in this court on the 
grounds of a legal title fails in establishing 
such title, it is a matter of course that the bill 
should be dismissed with costs. The first de- 
cree of his Honour was, therefore, quite correct, 
Imt the second was inconsistent with it, and 
therefore they could not stand together. With 
respect to the defence to the action, the courts 


RECENT 


DECISIONS IN THE 
RIOR COURTS. 


SUPE. 


RErORTED UY 


BARRISTERS 

COURTS. 


OF THE SEVERAL 


^^baiTcrUor, 

Chappell v. Purday. March 20th & 2Cth, and 
April 1st. 

COSTS OF niLL FOR INJUNCTION WHERE 

plaintiff’s title fails at law. AP*. 

PEAL FOR COSTS ONLY. 

This court has no jurisdiction tomidct the de^ 
fendant in his costs of an injunction suit, 
upon the grounds of a vexatious and. expen^ 
sire defence of the action at law, wherein 
the plaintiff failed to show a title to the 
subject-matter of the bill. 


An appeal for costs only will he entertained ■ of law were competent to visit upon the defend- 


tvhtnever a principle is involved, or the prac- 
tice of the court requires to be defined, or a 
particular estate or fund has been charged 
with them, or they have been refused, con- 


ant any impropriety in conducting the trial 
with unnecessary expense, and the costs there 
would not affect the costs here, where the only 
question was on the plaintiff’s right to restrain 
trary to the usual practice, as in a hill for j the defendant in the manner prayed. As to 
discovery, | the question on the right to appeal for costs 

Mr. Anderdon and Mr. J, W, Smith stated, i only, it was of great importance to understand 
that this was an appeal by the defendant from it correctly. The cases were numerous in which 


Vice-Chancellor Wigram, who had dismissed 
the plaintiff’s bill without costs. The plaintiff 
claiming to he entitled to a certain copyright, ' 


the doctrine of appealing for costs only had 
been defined. The general rule is, that there 
cannot be an appeal for costs which depend 


filed the bill to prevent the defendant from ; upon the discretion of the court adjudicating 
using the same for his own benefit. Various ; upon them from circumstances before it, and 
proceedings took place in the course of the suit, ’ with which circumstances this court may not 
and ultimately the bill was retained for a year, be acquainted. The exceptions to this rule are, 
with liberty for the ])laintiff to try at law her * where a principle is involved — practice to be 
alleged title to the copyright in question, other- | defined — a particular estate or fund to be 
wise the bill to be dismissed with costs. An | charged — or the costs have been refused in a 


action was accordingly brought, when a ver- 
dict was given for the plaintiff, which was 
aftenvards entered for the defendant, (see 14 
Mees & Weis. 303.) The plaintiff’s right be- 
ing thus negatived his Honour subsequently 
dismissed the bill but without costs, and ex- 


bill of discovery — or contrary to general Prac- 
tice. In Owen v. Griffith, Ambler, 520, 
Hardwicks heard an appeal for costs only wh^e 
a mortgagee who is entitled to them by the 
practice of the court had been refused them. 
This case was followed by Lord Northington, 


pressed an opinion that the defendant was not in Cowper v. Scott, 1 Bro. 141. lordshm 
entitled to his costs, as he had entailed unne- then referred to two cases decided by niwelL; 
cessary expense upon the plaintifiT by a defence viz., Taylor v. Southgate, and Angell v. Dams, 
in certain portions of whicn he had failed. The suprd, in which an appeal for costs oiuy had 
learned cpunsel submittedji firsi, that under the b^n entertained on the same prmciple and 
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upon the e^nnd of xaisearriage in the court 
bdbw^r and concluded hy ea^ng that he thought 
the ^cree on further directions in the present 
case was a miscarriage^ as the plaintiff had 
failed to make out at law the title which alone 
could give lum the relief sought, and conse- 
quendv that the bill must be dismissed with^ 
instead of without^ costs. 

BiaVU Court. 

Lautaury. Halcombe- April 15, 1847. 

DISMISSAL OF BILL. 

The order staying all proceedings against one 
defendant to a suit, is no answer to a tno* 
Hon to dismiss by another defendant for 
want of prosecution as against him. 

This was a motion by the assignees of one 
of the defendants to dismiss the bill as against 
him for want of prosecution. It was opposed 
upon the ground that the plaintiff was detained 
in prison for non-payment of costs to another 
demndant, in a previous cause for the same 
object as the present, and that all proceedings 
against this defendant being stayed till payment 
of these costs, it was impossible for him to 
prosecute the suit effectually against the de- 
fendants, who were now moving to dismiss ; 
and it was stated that the plaintiff was then cn 
gaged in negotiations to raise money for the 
payment of these costs. 

Mr. Roundell Palmer for the motion. 

Mr. Kindersley and Mr. Elderton, contra. 

Lord Langdale inquired, whether the plaintiff 
would undertake to pay the costs within a week, 
but as the plaintiff could not give any such un- 
dertaking, said, that the bill must be dismissed, 
observing, that here the plaintiff w'as stopped 
by his own default in proceeding against an- 
other defendant ; an excuse for delay which he 
could not consider as at all sufficient to de- 
prive a defendant who had performed his duty, 
of his right to have the bill dismissed for want 
of prosecution against him. 


Mr. BourdUhn feared that the words of the 
act did not apply to the case. 

The Vice-Chancellor then said, that as there 
was nothing in the act authorizing him to 
grant what was asked he should refuse the 
application ; if he granted it the effect would 
be to make the court a stock-jobber for the 
benefit of the railway company, and that par- 
ties similarly situated would be continually 
changing their investments whenever an ad- 
vantageous opportunity occurred. 


t9tte«Ci)auccnar of ^itglanb. 

In re Harwich Railway, May 25, 1 847. 

PETITION FOR REINVESTMENT OF RAIL- 
WAY MONEY. 9 & 10 VlCT. C. 20. 
Application to allow the security on which 


Ouccn'F Idetirfi. 

(Before the Four Judges.) 

The Queen v. The Town Council of Litchfield. 

Easter Term, 1847- 

COSTS UNDER THE 5 & 6 W. 4, C. 76, 8. 92, 
ALLOWANCE OF. 

The tdwn council of L. dismissed A., the town 
clerk, and refused to allow him comiiensation. 
A mandamus issued, and the town council 
returned that they had dismissed A. for 
misconduct, and set out the grounds of dis^ 
missal. The refMrii was traversed, the jury 
found a verdict for A., and a peremptory 
mandamus issued to award comjtensation. 

Held, that the town council, acting under a 
bona fide supposition that A. had been 
guilty of misconduct, the costs of these pro- 
ceedings were properly allowed out of the 
borough fund, under the 92nd section of 
5 4- 6 IT. 4, e. 76. 

That a retainer given by the town council to 
their attorney to show cause against the 
writ qf mandamus, was sufficient to justify 
him in the subsequent proceedings taken in 
resisting the claim for compensation. 

It is no objection to this order returned by cer- 
tiorari, that no bill of costs had been pro- 
perly delivered. 

A notice of a meeting to take into considera- 
tion the accounts of the borough is sufficiently 
explicit : at all events, the party objecting 
should have attended the meeting, and there 
have objected to the payment of these costs. 

A RULE nisi had been been obtained for the 
purpose of setting aside an order made on the 
16th Dec., 1846, by the town council of Litch- 


_ . ■ * * . . , , » M dismissed from the office of town clerk of this 

This was a petiUon hy the Harwich raJway borough. He applied for compensation, which 
company for the purpose of obtaining a direc- ^ae refused. He then obtained from this court 
tion for the saie of the sum of 13,50(u., which a writ of mandamus, and the town council 
had been pwd into court and invested on ex- made a return to the writ, stating that Mr. 
chequer bills under an order of the court pur- Simpson was dismissed for aUeged misconduct, 
suant to the act 9 & 10 Vict. c. 20, and that and set forth the grounds on which he had been 
the same might be converted into cash and re- dismissed. Mr. S. pleaded to the return, and 
inve8ted,the present state ofthe funds rendering traversed the* allegations in the return. The 
advantageous for the company to have it done, case went down to trial, and a verdict being 
Mr. BourdilUm appeared for the petition. found for Mr. 8,, a peremptory mandamus was 
Ihe Vice-Chancellor asked if the act 9 & 10 awarded to grant compensation. The costs in- 
Vict. c. 20 gave any authority for doing what curred in resisting this claim the town council 
was reqmred. 
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had ordered to be paid to Mr. Edj^ttf^oiti oiit of 
the borough fund^ liiifiCT fhe'5 & d el 7% 

8. 92. l%e order b^ing removed into this 
court by certiorari, a rule nisi vrae obtained to 
set it aside. 

Mr. Sergeant Talfourd and Mr. Cowling 
showed cause. There are several objections 
taken to this order of the town council. It is 
said that the costs and expenses of these pro- 
ceedings arc not properly payable out of the 
borough fund under the 92nd section of the 
Municipal Corporation Act ; that Mr. E. had 
not received a formal retainer from the town 
council. There was a retainer to defend these 
proceedings, but it is said there was no retainer 
to defend the return to the mandamus. It was 
also objected that no bill of costs had been de- 
livered, and that the notice of the meeting of 
the town council on the l7th Dec. was not suf- 
ficiently specific to show that the payment of 
these costs would be taken into consideration. 
They cited Regina v. The Town Council of 
Litchfield Regina v. Bridgewater / ® Regina v. 
Thompson Regina v. Mayor of Gloucester.^ 

Mr. Whately and Mr. Cole, contra, were 
heard in support of these objections. 

Lord Denman, C. J. On an apjfiication of 
this sort, the answer, that the town clerk had 
been dismissed for misconduct, would, if fully 
made out, constitute a justification to the town 
council. The jury saici there was no such mis- 
conduct as would justify dismissal. But it did j 
not follow thence that the town council hadi 


tfhieett’tf iSeticb JSraictfee Caurt 
(Before Mr. Justice Erie.) ^ " 
James v* Brook, Hilary Term, Feb. 1 & 21. 


COSTS OF 


CAUSE. SEVERAL ISSUES.- 

PRACTICE. 


In an action on the case for defamation, the 
declaration contained three counts. At the 
trial the verdict was for the defendant on 
the two first counts, and for the plaintiff 
on the third count, with 1 50Z. damages : 
subsequently the judgment was arrested on 
the third count. Held, that the defendant 
was only entitled to his costs of the issues 
found for him, and not to the general costs 
of the cause. 

Case for defamation. The declaration con- 
tained three counts. Pleas, not guilty ” to 
the whole declaration, and a special plea of 
justification to each count. The plaintiff took 
issue on the plea of not guilty, and replied de 
injuria to the special pleas. At the trial the 
jury found a verdict for the plaintiff on the 
issue raised by not guilty as to the third 
count, and assessed the damages at 150/. They 
also found for the plaintiff on the issues raised 
on the special pleas, but for the defendant on 
the issues raised by the plea of not guilty to the 
first and second count. Subsequently, judg- 
ment was arrested on the third count, and the 
defendant got the postea. On the taxation 
before the Master, the defendant contended. 


not acted on a bond fide belief that he had been that as judgment had been arrested on the 
guilty of misconduct such as to justify dis- third count, that he had succeeded on the 
missal. It was impossible, therefore, to say whole record, and therefore was entitled, not 
that the town council had been altogether only to his costs on the issues raised by the 
wrong. Tlicn comes the question whether Mr. plea of not guilty to the first and second count, 
Edgington was employed by the town council to I but also to the general costs of the cause. On 
the extent to which he had gone in defending I the other hand, the plaintiff contended that he 
them from the claim made by Mr. Simpson, j was entitled to the costs caused by the pleas of 
I think Mr. Edgington was justified in acting as | justification, and that the defendant was only 
he did. We cannot help seeing, from all the j entitled to the costs of the issues found for him, 
circumstances of this case, that the dismissal of and that neither party was entitled to the 
Mr. Simpson was on a fair and reasonable be- general costs of the cause, llie Master allowed 
lief that he had been guilty of misconduct, and the plaintiff the costs of the issues raised by the 
that therefore Mr. Edgington was justified in pleas of justification, but gave the defendant 
going the length he did in resisting the claim bis costs on the issues raised by ** not guilty ’’ 
for compensation. Then, with respect to the to the first and second count, and also the 
notice of the meeting at which the order was general costs of the cause, 
made, that was a notice to enter upon the con- Hugh Hill having, on the 16th of January, 
sideration of the accounts of the borough, and obtained a rule nisi calling on the defendant to 
the parties who impeach this order have no show cause why the Master should not review 
right to assume that no bill of costs, (which his taxation. 

clearly might form part of the accounts,) would Hoggins now (Feb. 1st,) showed cause, and 
be considered. The parties now applying to contended, that although there were no autho- 
the court should have attended the meeting to ritiee on the subject, yet that it was always the 
see what was clone, and have resisted the vote practice that one of the parties to an action got 
for payment. The non-delivery of the at- the general costs of the cause, and that imon 
torney^s bill is not an objection at the present the present state of the postea tlw defimdant 
. time, it ought to have been made at the time, was entitled to the general costs. Here the de- 
and then it could only have been a ground for fendant had obtained the verdict of a jury on 
postponing the payment. This^rule, therefore, the only causes of complaint which the plamtiff 
will he discharged with costs. had any right to carry down to tr^, aim as ,to 

Patteson, Wightman, and Erh, J.'s, con- the other, the court, by arresting the jud^mmt, 
curred. Rule discharged with costs, had said that it was one not maintainable in law, 

and ought never to have been placed on the 
record, being so, the defendant had sub- 


* 4 Q. B. R. 893. ^ to Adol. & Ellis, 711. 

* 5 Q. B. R. 477. ^ Id. 862. 
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stantially succeeded in the action upon the whole 
record^ and therefore ought to have the general 
costs of the cause. 

Huph Hill, contrk, submitted that neither 
party was entitled to the general costs: at 
common law neither plaintiff* nor defendant 
could claim costs ; therefore the right to them 
depended upon certain statutes and rules of 
court ; the first of these being the Statute of 
Gloucester, 6 Edw. 1 , c. 1 , which gave costs to a . 
plaintiff* where he recovered damages. Then- 
cotnes 23 H. 8, c- 13, which gives costs to a de- ! 
fendant in certain actions where the plairilifT | 
has been nonsuited, or a verdict passes against 
him at the trial : this was extended to all 
actions by 4 Jac. 1, c. 3. Under these statutes i 
it is clear that a defendant was never entitled to ■ 
my costs if the plaintiff succeeded at the trial j 
hi any cause of action, Norris v. Waldron , (2 i 
Wm. Blackstone, 1199.) Then come the rules 
of Hil. Terra, 2 W. 4, r. 74, and 4 W. 4, r. 7 ; 
but these merely give to the defendant tlie costs 
of any issues found for him. Now it is admit- 
ted that the defendant in this case is entitled to ■ 
the costs of the issues found for him, but not , 
the general costs of the cause. It is said that ; 
he has succeeded on the whole record. That| 
is not so. What is there to show that thej 
general costs of the cause are included in the I 
issues on the two counts found for the defend- 1 
ant, without reference to the third count, which 1 
was found by the jury for the ])laiiitiff? If we I 
refer to the form of entry of arrest of judgment 1 
in Tidd’s Forms, (8th ed. 332,) the entry is, j 
“wc omit to give judgment upon the verdict 
aforesaid how then can it be said that the de- 
fendant has succeeded upon the whole record. 

Cur, ad, vult, | 
Wiffhtman, J,, (25th Feb.,) delivered thej 
judgment of Nrle, J. In this action, which ! 
was for defamation, the declaration contained i 
three counts ; and at the trial the verdict was | 
for the defendant on two counts, and for the : 
plaintiff on the third. The judgment uj)ori the 
third count was afterwards arrested. The postea 
was given to the defendant, and the Master \ 
taxed the costs of the cause to him. A rule 
nisi for a review of the taxation was subse- 
quently obtained, and I am of opinion that it 
should be made absolute on the ground that j 
the defendant is only entitled to the costs of | 
those issues which were found for him. Be- 
fore the statute of 23 Hen. 8, the defendant | 
was not entitled to any costs. By that statute j 
and the 4 Jac. l,c. 3, the defendant was en- j 
titled to costs in case the plaintiff was non- 
suited, or a verdict found against him. lliese 
statutes give the defendant no right to costs 
where the verdict was in part for the plaintiff. 
By the 8 & 9 W. 3, c. 1 1, s. 2, the defendant 
became entitled to costs if he obtained judg- 
ment on demurrer, but that has no application 
here. Therefore, untfl the rules of H. T., 2 W. 

and H, T., 4 W. 4, the defendant in such a 
as this was not entitled to an^ costs, 
^ose rules, as it appears to me, give him only 
the costs of the issues found for him. By the 
rule H. T., 2 W. 4, r. 74, the plaintifiP’s costs 


upon issues on which he has not succeeded 
are taken away, and the costs of the issues 
found for the defendant are directed to be de- 
ducted from the plaintifif's costs. Under this 
rule the defendant cannot claim the costs of the 
cause. The rule H. T., 4 W. 4, c. 7, directs, 
that in the case of several issues, a verdict and 
judgment shall pass at the trial against either 
party in respect of the issues which he has 
failed to establish, and that he shall be liable to 
the other party in respect of all costs occa- 
sioned by such issues. Under this rule the 
defendant can only claim the costs of the issues 
found for him at the trial. The taxation 
should therefore be reviewed on that principle. 

Rule absolute. 

Coinmoif I3lcn^. 

Bowycr v. Cook, Easter Term, 1 347. 

TRESPASS AFTER NOTICE. — COSTS UNDER 3 

& 4 VICT. C. 24. — SUGGESTION ON THE 

RECORD. 

Where, in an action for a trespass commitfed 
after a notice not to trespass, the damages 
recovered are under 4‘O.s*., and the judge at 
the trial does not certify, the plainfijf is 
entitled to enter a suggestion on the record 
of suck notice, in orde7' to obtain his full 
costs, 

A notice that, unless the dffenda.nl removed 
certain stakes in such a manner as should 
he satisfactory to the plaiulijp, a farther 
action would he brought, is a sitffiriefd notice 
not to tresjmss within the meaning of the 3 
<5' 4 Viet, c. 24, u'ith reference to the ques^ 
fion of costs in a second action of trespass 
for continuing to keej) up such stakes. 

Trespass for breaking and entering the 
plaintiff’s close, continuing there certain stakes 
and earth, and causing to Ilow thereon .a stream 
of water. Pleas, not guilty, secondly, a traverse 
that the close in question was the jilaintilf’s, 
and thirdly leave and license. At the trial of 
the cause before Parke, B., at the last Bedford- 
shire assizes, it appeared in evidence that a 
previous action of tres})ass against the now de- 
fendant for diverting the water-course in ques- 
tion, and driring the same stakes in the plain- 
ground, had been put an end to by the 
acceptance on behalf of the plaintiff of 40s. 
Two months afterwards the plaintiff’s attorney 
wrote and sent to the defendant the following 
letter 

^‘Hemel Hempstead, 8th August, 1845. 
Sir, — We are directed by Mr. Bowyer to 
give you notice that unless you divert the 
course of the water so as to prevent its flowing 
over his land and ditch, and restore the ditch 
to its former state, and remove the earth, 
stumps, stakes, and other encroachments on 
his land and fence in the parish of Ippoletts in 
such a manner as shall be satisfactory to him, 
a farther action will be brought against you 
previous to Michaelmas Term.” 

(Signed,) “Smith & Grover.” 

• '‘ To Mr* John Cooke.” 
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The present action had been brouf^ht for an of the legislature. Then by the provisions of 


omission to comply with the terms of 
letter^ and the jury, under the direction of the 
learned judge, had found a verdict for the 
plaintiff, in respect only of the continuing of 
the stakes by the defendant, damages 20^. 
The learned judge, upon this verdict, refused 
to certify for costs under the statute 3 & 4 
Viet. c. 24, s. 2, and a nile nisi had been ob- 
tained to enter a suggestion on the record of 
notice not to trespass having been served pre- 
viously to the action, in order to entitle the 
plaintiff to costs. 

Peacock now showed cause. In this case 
the judge at the trial refused to certify that the 
trespass was wilful and malicious, and it is now 
sought, notwithstanding, to obtain full costs 
for the plaintiff under the 3rd section of 3 & 4 
Viet. c. 24, which provides that plaintiffs are 
not to be deprived of costs in actions of 
trespass where notice not to tresjiass has been 
previously given. The first point is, whether i 
or not in the case of a written notice, as here, 
the entering of a suggestion on the roll is the 
course necessary to be taken in order to obtain 
the costs. In tlie present case the judge might j 
have certified at the trial, for by the case of Sher 
win v. Swindnll^ 12 M. & W. 7B3, where the 
trespass comjdained of had been committed 
after a warning not to do so, it was hold that 
the judge had jiower, under the 2nd section of j 
the 3 & 4 Viet. c. 24, to certify that the trespass • 
was wilful and malicious ” so as to give full | 
costs, and that the 3rd section was intended i 
only to prevent that act interfering with the 8 Sc | 
9 W. 3, c. 11, s. 4. The second point is, that j 
the notice served is not such as the act con- i 
templated. The only trespass here was in re- j 
spect of the continuance of the stakes, and the j 
notice is nor ]K)sitively to remove the stakes, or 
not to commit a trespass, but simply that unless 
Something were done, an action would he 
brought. In Holmes v. lVilso7i, 10 Ad. & E. j 
603, where the trespass complained of was a | 
continuance of an erection, the notice given re- | 
quired in direct terms the removal of the | 
trespass. It was submitted, therefore, that the | 
notice in the present case was insufficient. 

Rose, in support of the rule, Avas not called 
upon. I 

Wilde, C. J. I think the nile ought to he 
made absolute. The statute 22 & 23 Car. 2, 
c. 9, took away costs generally in actions of 
trespass where the damages were under 40^., 
and, except by that statute, there was nothing 
to deprive a plaintiff of costs up to the iiassing 
of the 8 & 9 W. 3, c. 11. The effect of this 
latter statute was to give costs, and not to take 
them away, and it is a qualification of the pre- 
vious statute of Charles. Then, by the 3 & 4 
Viet. c. 24, the statute of Charles was re- 
pealed, so far as related to personal actions, 
and the plaintiff, in an action ofvtrespase there- 
upon, became entitled to costs, for the only 
statute which took them away was repealed, 
and to hold that the statute of William takes 
away costs, would be to give it a contrary effect 
to that which appears to have been the object 


the 2nd section of the 3 & 4 Viet. c. 24, d»- 
entitling a plaintiff to any costs where he re- 
covers less than 40s. damages, unless the judge 
certify, &c., the operation of the act is not left 
to what would otherwise have been its full 
effect, and incorporating the Avhole together, 
the effect will be, that in all actions of trespass, 
except where the trespass has been committed 
after a notice not to trespass, the plaintiff shall 
only he entitled to his full costs in the event of 
the judge certifying. In the case of Daw v. 
Hole, 15 Law J., N. S., 2 B. 32, it is true, a 
contrary deci.sion was come to, but there the 
attention of the court Avas not called to the 
fact of the statute which took away costs hav- 
ing been repealed, and to the true effect of the 
existing statutes. On the whole, therefore, it 
seems to me that as a matter of right theplain- 
j tiff in an action of trespass on land is entitled 
’ to his costs after notice has been served. The 
next question of whether or not the trespass 
Avas committed after notice given, depends on 
whether the continuance of the stakes in the 
ditch operated as a trespass, and that it did so 
T own a])pears to me to he quite clear, both on 
principle and according to the cases. Then, 
the only remaining question is, AAdiat, in a case 
like the present, is the proper course for a 
plaintiff to take in order to entitle himself to 
costs. He is not hound by the circumstance 
of the judge at the trial not having certified, as 
in this case no certificate Avas necessary. The 
right to costs otherAvise is made by the statute 
to depend on the giving of a notice, and the 
record, which ought to shoAV that the plaintiff 
is entitled to costs, is here silent as to notice, 
from it the plaintiff appears to have no right to 
costs. He, however, now comes to the court 
and contends that he is Avithin the statute Avhich 
gives costs, and ought to have an opportu- 
nity to show that sufficient notice has been 
giA'cn. For this purpose the mode of proceed- 
ing is by a suggestion on the record, and by 
that means alone the plaintiff’s right can he 
properly and effectually secured, and, there- 
fore, I think the rule ought to he made ab- 
solute. 

The rest of the court concurred. 

Rule absolute. 

(iPycbctiucr. 

Ivimey v. Marks. Easter Term, 1st May, 1847. 

attorney's bill. CHANCERY. — COMMON 

LAW. 

Where an attorney's hill contains charges for 
business done in the Court of Chancery and 
also in a Common haw court, it should 
mention each court in which such^ business 
was done. Therefore, where a hill stated 
that some of the charges were for business 
done in the Court of Chancery, and it did 
not appear in what court the other business 
was done, except that the items showed that 
it must have been in one qf (he smerior 
common law courts* Held, insuffijcwnt, 
under the 6 ^ 7 Viet* c* 73* 
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Debt for work and labour as an attorney of Hill v. Humphreys^ 2 B. & P. 343, which is 
and solicitor. Plea, that no signed bill was much more to the purpose ; there it was nela 
deliveAd or sent to the defendant, as required that if an attorney introduces into his bill items 
by the statute (6 & 7 Viet. c. 73, s. 37.) Re- not within the 2 Geo* 2, c. 23, and fail, because 
plication, that a signed bill was delivered upon it was not properly delivered according to that 
which issue was joined. At the trial, before statute, he must fail altogether, and cannot re- 
Platty B., it appeared that a bill was delivered, cover for such items only. When a bill 
part of which was stated to be for business livered under the 6 & 7 Vic. c. 73, the whole 
done in a suit in Chancery, which was headed of it must be taxed ; and if it contain charges 
by mistake " Churchill ais. Marks,*" instead of for business done in chancery, and also at 

Marks ats. Churchill** The other part of j common law, and does not state in what coi^ 
the bill related to a suit between the defendant j of common law the business wm done, it is the 
and one Erskine, but it did not appear in what j same as no bill at all. I think this is not 
court the business was done, except that some ! such a bill as another attorney could^ fairly 
of the items, such as charges for summonses j advise the defendant as to the propriety of 
for time to plead, attending judges’ clerks, &c., ; having it taxed. 

showed that it must have been in one of the j Parke, Rolfe, and Platt, Bs, concurred, 
superior courts of common law. It was ob- j Rule absolute. 


jected, on the part of the defendant, that there j 
was no sufficient delivery of a signed bill, as j 
required by the statute. The learned judge ; 
directed a verdict for the plaintiff, reserving ; 
leave for the defendant to move to enter a non- j 
suit. A rule nisi hanng been obtained, ^ 

Farrer showed cause. The bill clearly shows . 
that part of the business w*as done in the Court I 
of Chancery. The reversal of the names of the j 
plaintiff and defendant was a mere clerical 
error, by which the defendant could not have ! 
been misled. Therefore, at all events, the | 
plaintiff is entitled to recover for this portion j 
of the bill. Walter v. Lacy, 1 Man. Sc G. ; 
54 ; Drew v. Clifford, Ry. & Moo. 280. j 
Under the 42nd section of the 6 & 7 Viet. ; 
c. 73, the defendant might have laid the j 
whole bill before the taxing officer of the j 
Court of Chancery, who is empowered by j 
that section to request an officer of the common 
law courts to assist him in taxing it. With 
respect to the other })ortion of the bill, the j 
charges themselves clearly show that they are > 
for business done in one of the superior courts i 
of common law. All that is required hy the ■ 
statute is, that the hill should give substantial j 
mformation of the court in which the business 
is done. Fngleheart v. Moore, 4 Dow & L. 60. 1 
{JParke, B. referred to Lewis v. Primrose, 6 Q. B. | 
Rep. 265 ; and Martindnle v. Faulkner, 2 Com. 
B. Rep. 706.) 

Peacock, in support of the rule, (being di- 
rected by the court to confine himself to the 
point as to the plaintiff’s right to recover for 
the business done in Chancery,) argued that 
this was different from the case of two separate 
biUs. Here the items were so blended toge- 
ther, that the defendant could not tell whether 
he might with safety proceed to tax the amount, 
for unless one-sixtn of the whole was taken off, 
he would have to pay the costs of the taxation. 

Pollock C. B. The rule must be absolute. 
The case of Walter v. Lacy occurred before 
the 6 & 7 Vic. c. 73, which renders every part 
of an attorney’s bill liable to taxation ; so that 
the distinction between those parts of the bill 


longer exists. With respect to Drew v. Cliffwd, 
point was reserved by the judge at nisi prius 
but no motion was ever made. There is a case 
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1 847, April 7. — William Brookman Violett, of 
Banvvell, near Cross, Somersetshire, Solicitor. 
Aged 24. 

April 9. — John Allison, of Huddersfield, So- 
licitor. Aged 70. 

Ajyril 14. — John Curwood, Barrister-at-Law; 
called to the bar 1/96. 

April 15. — Charles Dodd of Billiter Street, 
Solicitor. Aged 70. 

April 15. — William Gray Poison, of the 
Inner Temple, Barrister-at-Law. Aged 73. 
Called 24th Nov. 1809. 

April 17. — H. Scott of Hull, Solicitor. 
Aged 40. 

April 17. — Henry Kensit of Bedford Row. 
Aged 80. 

April 19. “ At Madeira, John Boscawen 
Monro, Esq., of the Middle Temple, Barrister- 
at-Law ; called to the bar Trinity Term, 1817. 

May 9. — George Barne Barlow, Assistant 
Master of the Crown Office. Aged 41, 

May 9. — Frederick George Cox, of Bennett’s 
Hill, Doctors’ Commons, Proctor. 

May 12.— William Eastwood, of Todmorden, 
Solicitor, Aged 35. 

May 13. — George Suttell Wilson, M. A., 
Barrister-at-Law, of Gray’s Inn, aged 48; 
called to the bar Michaelmas Term, 1831. 

I May 13. — Joseph Blower, of Lincoln’s Inn 

j Fields, Solicitor. Aged 63. 

May 15. — J. Edwards, of Plas Llanddausaint, 
Anglesey, Solicitor. 

May 16. — Charles Attwaters, of Queen Street, 
Cheapside, Solicitor, aged 41. 

May 19. — John M'Dowall, of the Inner 
Temple, Barrister-at-Law; called to the bar 
29th Jan., 1841. 

May 21. — David William Crammond, of 
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S. O. Watts 
Sn O. Caton 

Dean of Ely 
Perry 


' I appeal 


S, 0, Blair 

Bromley 

do. 

Rawlins 

Moss 

do. 

Dale 

Hamilton 

3 appeals. 

Hobson 

Everett 

appeal. 

do. 

Law 

Law 

Lenagban 

Smith 

do. 

Eversfield 

Troup 

do. 

Allen 

Knight 

do. 

Pearce 

Pearce 

do. 

Dunston 

Paterson 

do. 

Dobson 

Lyall 

do. 

Robinson 

Wall 

do. 

Butlin 

Masters 

do. 

AVestwood 

Slater 

^ do. 


4 causes 


r Dunning 

Hards \ 

do. 

L Ditto 

Ditto J 


f Smith 
\ Wiiistanley 

Barneby 

Smith 

j. 2 appeals. 

Scawin 

W atson 

appeal. 

r Ilodgkinson 

Barrow 

j. do. 

\ Ditto 

Jackson 

Glascott 

Lang 

do. 

Okill 

Whittaker 

do. 

J Williams 

Powell > 

do. 

1 Ditto 

Davis S 




fur 


{ Dawson 
Ditto 

1 Attorney-Gen. 
\ Ditto 
( Ditto 
Wood 


Paver i 
Ditto } 

Pearson 1 
Steward V 
Hill ) 

Howcliffe 2 appeals. 


do. 


do. 


iWafitev of tie liolte. 

(judgments reserved,) 

Attorney-General u, Magdalen College^ Oxford. 
C Allfrey v, Allfrey. | 

( Samev. Same. ( 

Elderton v. Lack. 

Lee V. Lockkats, 7 causes. 

PLEAS AND DEMURRERS. 

Standover^ Dean of Ely v. Gayford, six pleas. 


Third day Hargrave v. Hargrave, fur. dirs. and 
costs. 

Third f Bagshaw v. Parker. { 
day \ Samev. Same. ) 

To present petition, Stourton v. Jerningbam. 

Third day, Wheatley u. Wheatley. 

Ditto, Humble v. Fenwick. 

^ Part heard, Attorney-General v Wright, fur 
dirs. and costs. 

Same v. Same, supple, bill. 

^fler Term, Gordons. Abdy, fur. dirs. and costs* 
Third day, Wilkinson v. Charlesworth, fur. dirs 
and costs and petn. * 

Ni>t before j ^ ^ffingliani, fur. dirg. 

I S.m. S.„,. 

Aftei' Term, Hooper v. Denoon. 

rp ! . . . „ r Attorney -General w. Gilbert I 
I laid day | Birmingham School. / 

r Bourne v.Mole, 

After Tnu < Same r. Elkington 
( Same v. Same. 

Third day, Attorney-General v. Pretyman, 
dirs. and costs and petn. 

Third day, Gwynne v. Jones, fur. dirs, and costs. 
Seiibouse v. Hall, 

Mewman V. Allen \ 

Same v. Same. j 
Short, Holloway v, Jacobs, 

Third day, Swa^me ?;. Swayiie. 

( Leake v. King 1 
I Third day < Same v. Snow > exons, 

j ( Same v. Bridger J 

NEW CAUSES. 

Williamson v. Gordun. 

Hadily v, Iladdy, 

Attorney-Gen. v. Bingham. 

Harvey 7\ Tipple. 

Watts V. Christies 

{ Thorns v. Bowyer 
Same v. Same 
Freeman v. Day 
Thorns v. Thorns 
Wormald v, De Lisle. 

Head v. Strangways. 

Wood V. Marquis of Londondeny. 

{ Madeley v. Harborne 
Same v. Same. 

( Hele i\ Lord Bexley ) 

} Same v, Bowyer > 

( Same v. Donovan ) 

Butcher v. Knowles. 

J Eardley u. Owen 1 
} Same v. Same \ 

I Same u. Lloyd ) 

Wellesley v. Earl of Mornington. 


CAUSES. 


C A. J. B. Hope V. Hope 
Part heard, •? A. J. Hope v. Same 
t H B. Hope ». Same 




and two 
petitions. 


S, O. to file supple, bill. Holes v. Lord Bexley, Same 
V. Same, exons. 

Part heard, Churchman v. Capon, fur. dirs. and 
coats. 


fur. dirs. and costs, 
suppl. 


} 


VirrsCTfiitnceUor of iEnglatilr. 

PLEAS, DEMURRERS, CAUSES, AND FURTHER DI- 
RECTIONS. 

Beale v. Alston, dem. 

White V. Jackson, objection as to parlies. 

Potter V. Warren, dem. 

Lovell Ve Andrew, objection as to parties. 

fsnr: S *’• I 

o.U.u. J j)uto i;, Goude } 

Hickson v. Smitli. 

6*. O. G. Amey v. Walker, 2 causes. 

Smith V. Bury and Ipswich Railway Company. 
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Cimeerjf 


4 Ware v* Howland, fur. dirs. pt. bd. 

I Samei?. Wilson, cause. 

WaStell t’. Leslie, 8 causes, exons, and fur. dirs. 
Evans v, Orosbie. 

Fussell V. Hooper, fur. dirs. and costs. 

{ Cooke V. Cholmondelej ) 

Ditto V. Moore ) 

Sutton V. Clifford, fur. dirs. and costs. 

Hackett v. Clifton ditto. 

6th daij ( Attorney-General r. Grainger 1 

of I Governorsof Christ’s Hospital > by order 
Term* ( v, Grainger ) 

S. O. Webb V. Webb. 

Jiyrn v. Hay. 

Herring v. Hay. 

I Hiies V. Moore 
J Same v. Gleadow 
( Same v. Moore ^ 

Carpenter v. Bolt, exons. 

Edwards i>. Priestly, fur. dirs. and costs. 
Steward v. Forbes. 

Tinslay t>. Genese. 

Bourne v. Dufaur, fur. dirs. Sc costs and petn, 
Jarvis r. Bui las, 

Paynton v. Kingdon, 3 causes. 

Williams r. Jones, 2 causes. 

Hobinsou v. Smith, fur. dirs. and costs. 

Waller v. Westcott, ditto. 

Cochran v» Fearon, exons. 

Dickinson i’. Callbeck. 

Bowers r. Thorne, fur. dirs. and costs, 

Shoviy Dohany r, Scott, ditto. 

Fagge V, Fagge, 

DaIJimore v, Ogilvie, fur. dirs. and petition. 
Anningr. Hurley, fur. dirs. and costs. 

Rippin V. Dolman, ditto. 

{ Morrison v. Hoppe ) 

Ditto King J 
Kimeli V. ^Vheatley, 

Perry v. Howell, 

Attorney- Gen. r, Croft. 

Bateman r. Wilks. 

Short, Tyacke r. Dash. • 

Ditto Same v, Mayn. 
llaiid V. M'Alalion, exons, and fur. dirs. 

Kincaid v. Nunn. 

Beech v. Ford, 

Hewlett r. Wellington, fur, dirs. and costs. 

Major V, Major, ^ causes. 

Brierley v. Andrew, 

Lewis V. Dainer. 

Rand v, McMahon, exons. 

24#/i 3Iay, Chambers i\ Waters, exons. 

Hunt i;. Peacock. 

Hickson v, Manwaring. 

Brewster v. Thorpe, S causes. 

Moyer t>. Measures. 

Short, Allen v, Allen, rehearing and fur. dirs« 
Darnell v. Swift. 

Taylor v, Webley, fur. dirs. and costs. 

Nokes V. Earl of Kilmorey. 

Ward V. Price. 

Halford v> Stone. 

Sheffield Vm Von Donop. 

{ I j 

Hoole v> Roberts ditto. 

l^ue^danreUor 

causes, FURTHEn OIRECTIONS, AND EXCEPTIONS. 

To fix a day, Sibson e. Edgeworth, it deras* 

Knill V, Chadwick, demr. 

Smith V. Smith, 5 causes* 


Bonsfie^d tf. Mould, S causes pt*hd* 

3. O. G., Teed v. Carruthers, 5 causes, fur# dirs. 
22nd May, Arrow v. Mellorsb< 
f Barker v, Birch, *1 

< Same v.'Same, > 

{ Wills v» Same. 3 

22nd Afay, Sagar v. Petty. 

T2nd May, Ilees v. Williams. 

Smith r. Smith. 

Scholfield V. Bourdieu. 

Indigent Blind School r. Bird, fur. dirs, and 
costs. 

Heming v. Archer, 5 causes, ditto. 

Kendall v. Davies. 

Ricketts v. Bell. 

Lester r. Archdule. 

Pettigrove Rogers, 3 causes. 

Wooi r. Townley. 

Darby v. Browning. 

IVood r. llardisly, exons. 

Smith V, Whitmore. 

Davies v. Currie, exons, and fur. dirs. 

Bennett +•. Boughton, 5 causes. 

Duke of Beaufort v. Philli])s. 

Llewellyn v, ^1 organ. 

Vinkers r. Oliver, fur. dirs. and costs. 

.Tolferson u. Ford. 

Clive r. Beaumont. 

Swaflield r. Orton. 

Campbell v. Underwood. 

Hewett V. Snare, fur. dirs. and costs . 

Chambers tu Harman, ditto. 

Aitken v. 11 arum, ditto. 

Hervey v. Hewitt, 2 causes. 

Gregson v. Willoughby. 

Walbrook ?'. O’Bryen, fur. dir.s. and costs. 

Shaw V. Wild, ditto. 

Ingiis iJ. Bromley, ditto. 

Jinnee r. Turner. 

Melland r. Gray, fur. dirs. and costs. 

Child 0 , Walker. 

Elliott V. Elliott, fur. dirs. and costs. 
Cunningham v, Murray, ditto. 

Burchel v, HowiU. 

ScbolHeld V. ('almac. 

J-.ewis V. Puxley, fur. dirs, and costs. 

Gollan V. Morrison. 

Masse V Duncan, 

5 Pearse v. Sinkins } 

I Ditto V, Orchard, y 


Ftcc^SrijauccUci* CiSligram. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS. 

Swinnerton v, Heming, dem. 

Alichs, T,, Menzios v, Desunges. 

Williams v. Teale, 4 causes, pt. hd. 

JJitto V, Ditto. 

Hicks u. Graham. 

Attorney- General r. Ward. 

( Shiptou u. Rawlins. ) 

< Ditto T. Deal. I 

( Ditto V. Rawlins ] 

Pbillipson v, Gatty* 

28t/i J Chapman u. Flumbly, \ 

May I Ditto u. Steward. 5 
Tofij i Moor V. Vardon, ^ 
a day ( Ditto v. Lachlan. ) 

Smart v. Smart. 

5 Steedman v, Poolo ) 

4 Ditto D. Cole. J 

Fraser v. Spencer, 2 causes. 

22iHf May, Laycock v. Johnson, fur. dirs* and 
costs. 



ill 


CAmotfiy Oatua Idtt$^CQmmm^ Lmw Cause IdH* 


Chappell a. Rees, at reqaest of defendant. 
Seward o. Clark. 

Dowle V. Lucy, fur. dirs. and costs. 

SBth May, To'pham Lightbody, exons. 

26t/i May, Walker v. Holloway. 

Rickards t;. Stuck ley. 

C Clarke t?. Melville. \ 

( Ditto V. Rickards. { 

Adams v. Dunn* 

Peed r. Geo. 

Duke of Beaufort v. Morris, 

LcAvis V, Jones, fur. dirs. and costs. 

22?iti May, Mortimer Ireland. 

1 Thornton v. Portsmouth and Arundel Rail. Co. 
Ditto V, Hope. 

Cochrane v. Wiltshire. 

Perrin r, Eldon. 

Gayiner v. Hales. 

Parman r. Wiggins, fur. dirs. and costs. 

Hnllett r. Hayes, ditto. 

Roclifort V, l.ambert, 3 causes, ditto. 

C]iupj>ell V. Rees. 

Gatty V. Phillipson. 

Sfiori.^ Ricardo v. Duff. 

Bel sham v, Percival ) 

X Ditto V. Harrison. y 


COMMON LAW CAUSE LIST. 


dTomttiou Iplcci^. I 

Kiimanet Paper of Triuity Term, 1847. I 

Enlarged Rules* I 

To 1st day.— Gardner and others v» Dickson and i 
another. • 

To 2iu\ day, — Doe dem Harrison v. Hampson. j 
To 6tli day. — In the matter ot‘ the arbitration of | 
Bates and others. | 

Kew Trials of Michaelmas Term, 1846. i 

Middlesex. — Klderton t.Kmnieiis, Secretary, &c. 

(6lh May, partly heard.) 

Middlesejc . — Shaw and others v, Clarkson. 

London » — Brown v. Do Win ton. 

London, — Hurtloj" r. Cummings and another. 

Hartley and another v, Cummings and 

another. 

London. — Raker and another v, Paskitt. 

Liyndon. — Mollettr. Wackerbartb and others. 
io//6?on.— Anglo v. Gilpin. 

London, — Mnxoy v, Thomas. 

— Pryce v, Belcher. 

Sini'ey — Dawson and others v. Morrison. 

Surrey , — Stead v. Anderson, 

Collins v, Newstead. 

King v. Norman. 

Surrey. — Couling v. Coxe. 

Liverpool, — I’uckey, executor, v, Hawkins. 
Liverpool. — Winch and others v. Hamilton and 
another. 

Newcastle, — Lambert and another v, Knill. 

Devon. — Young v. Grove, 

CSETrnu^a//.— Ricketts and others v, Bennett and 
another. 

Cornwall. — Doe d. Lord v. Crago, 

Cornwall, — Coode v. Cayzer. 

Derby, surviving, &c. v. Glue. 

Derby, — Same v. Saint. ^ 

Derby, — Same v, Mousley. 

Derby, — Batho and another v. Battbyany. 
ITarwick.— Valpy and others, assignees, dco. v, 
Sanden and another. 

I^rtraek.— Tunnidiff v, Tedd. 


New Trials of Hilary Term last, 

Middlesex. — Doe (Muller) v, Claridge. 

Middlesex. ^YvLTney v. Hickman. 

Streeter v, Bartlett. 

Xtuidon.— Hitcbin u. Groome. 

Loiiciow Smith and others, assignees, v, Watson* 
London* — Gay and another v. Lauder, 

London , — Miles v. Pope, 

London, — Beaumont v, Brengeri. 

London, — Brow’ii v. Chapman. 

London, — Baker v. Sayer. 

London. — Adlington v. West. 

New Trials of’ Faster Term last, 

Middlesex. — Morgan and another, ex, v, Eari of 
Abergavonny, 

Middlesex, — Thompson v. Stocken. 

Middlesex, — Hume v. Davis. 

Middlesex, — Goddard Dobson and another. 

Middlesex. — Finney v, Tootell. 

Middlesex. — Murray and others v. Hall, 

London . — Nickels v, Ross, jun. 

London. — Same w. Same, 

London. — Humphreys v. Shuttlewortb. 
Ao/it/oii.— Good lake v. King. 

-Green v, Morson and another. 
Hopvvood v. Thorn . 

London . — Ingram v, Symons. 

London, — Barker v, Griffiths. 

London. — Perry v, Parr. 

London , — Lind us v. Brad well. 

London. — lilackie v, Pidding, 

Surrey, — Lyre v, Scovell and others. 

Denbigh, — Beech v, Jones. 

Chester. — Cli.uldock v, Wilbrahain and another. 
Chester . — Worthington Warrington. 

GUnicester. — M'Leod v. Reynolds. 

Salop. — Doe (Bather) v. Bruyne and another. 
Hants . — Anycil v. Richards. 

(’nrd v. Case, 

Norfolk , — Garrard v. Tuck (in dower.) 

Suffolk. — Thorpe v. Barber and another. 

Suffolk. — Vij)an v. Gay and others. 

Suffolk. Same v. Same. 

Rrcctm.— Griffiths v, Powell. 

Liverpool, — Howden v, Standish, Esq, 

Applications for New Trials suspended, 
Middlesex. — Salmon v, Starkey. 

London. — Parry r, Evans. 

CUU. AD. VULT. 

Patteson and others v, Holland and others. 

To stand over till the sci, fa, in Queen’s Bench 
is disposed of. 

Brown and others v. Mallett. 

Dixon the younger v. Clark and another. 

Rich V. BastciTield. 

Tilt V, Dickson. 

Bayley v. Bradley, 

Psirsous V, Sexton and another. 

Fagan v. Harrison. 

Demurrer Paper of Trinity Term^ 1847, 
Wednesday 26th May, Special argumenls. 
Sharland v, Leifcbild. 

Valpy and others, assignees, v. Gibson and an- 
other. 

Wright V. Hutchison. 

Mortimer v. Gell. 

Ilariis o. Marten, sued, &c. . 

Parsons v. Gingell. 

Lewis V, Gingell. 

Ingram v, Hoskins. 

Harrison v, Cotgreave. 



Pr0ew4iiigi hi ParUamaitj^Editor^s Letter Bo». 


il4 Trofessionul 

IfOgan V, Hall and onothar* 

Hopjcina v, Prescott. 

Joel e. Deen. 

Leigh V, Earl of Balcarraa and others. 
Hodgkinson v. Taylor. 

Smart and another o« Sandars and others. 

Jones o. Sawkina. 

Dicker J ackson • 

Tamlyn e. Woolcock. 

Owen v. Challis. 

Sulivan v. Prole. 

Hutson V. Pratt. 

Pollett and another, assignees, v, Hoppe. 

Cocks r. Purday, 

Pilbrow V, Pilbrow’s Atmospheric Railway and 
Canal Propulsion Compan 3 ^ 

Harris v. Marten, sued, &c. 

Smith V, Kenrick. 

Friday, 28th Maj', Special arguments. 
Hayward r. Bennett. 

Peter e. Daniel. 

Engstrom and others e. Brightman and others. 
Wednesday June 2 Special arguments. 

Friday .... 4 Same. 


PROCEEDINGS IN PAEUAMENT RE- 
LATING TO THE LAW. 


pj^ouae of aorta. 

NEW BILLS IN 

Consolidation and Ai||e^Biez|£ 
of Bankruptcy. For 2iia tesdinjj;. The Lord 
Chancellor. 

Debtor and Creditor. For 2nd reading. 
The Lord Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) In Select Committee. Lord 
Brougham. 

Threatening Letters. For 2iid reading. 
Lord Denman. 

Clergy Offences. In Committee. 

of <!rommon$. 


DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS, 

From April 20th to May 2 1st, 1847, both incltisive, 
viith dates when gazettedm \ 

Briggs, Jeremiah, & William Sculthorpe, TIoraefair- 1 
street, Leicester, Attorneys and Solicitors. | 
May 18. j 

Gee, William, John Dobede Taylor, and Joseph j 
Fairman, BO fur as regards the said William j 
Gee, Bishop Stortford, Solicitors and Attor-j 
neys. April 23. 

Millington, John Boy field and Buxton Kenrick, ; 
Boston, Attorneys and Solicitors. May 11. 

Oldaker, Edmund Wells, Francis Dovey Woodward, ; 
and Edwia Ball, Pershore, Attorneys and. 
Solicitors. May 7. 

Roy, Richard, Joseph Blunt, junior, and David 
Graham Johnstone, so far as regards the said 
D. G. Johnstone, Lothbury, Solicitors andj 
Attorneys. May 4. j 

Ryley, Edward. Charles, and Stanley Harris,; 
Chipping Barnet, Attorneys and Solicitors. 
April 23. 

Sudlow, John James Joseph, the elder, John James 
Joseph Sudlow, the younger, Alfred Sudlow, 
and John Smale Torr, so far as regards the 
said Alfred Sudlow, 20 Chancery-lane, Attor- 
neys and Solicitors. May 18. 


NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

Law of Railways. For 2nd reading. Mr. 
Strutt. 

For the Speedy Trial and Punishment of 
Juvenile Oftenders. In Committee. Sir John 
Pakington. 

Lunatic Asylums Regulation. Att.-Gcneral. 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. For 2nd reading. Lord 
Morpeth. 

Towns Improvement Clauses. For 2nd 
reading. 

Taxation of Costs on Private Bills. For 2nd 
reading. Mr. Hume. 

Registration of Voters. For 2nd reading. 
Mr. Walpole. 

Highways. In Select Com. Sir Geo. Grey. 
Administration of the Poor Laws. For 2nd 
reading. Sir Geo. Grey. 

Copyhold Commission Continuance. 
Turnpike Acts Continuance. 

Loan Societies Continuance. 

Ecclesiastical Courts. Mr. Bouverie. 


MASTERS EXTRAORDINARY IN CHAN- 
CERY. 

From April 20th to May 2tst, 1847, both inclusive, 
with dates when gazetted^ 

Badger, Walter Samuel, Rotberham. May 21. 
Cborlton, John Higginbottom, Runcorn. May 7. 
Gartside, Benjamin, Manchester. April 30. 
Hemmant, John, Whittlesi^. May 14. 

Mackenzie, John Henry, Teigomouth. April 23. 
Neate, Henry, Devizes. April 50. 


PERPETUAL COxMMISSIONER. 
Appointed under the Fines and Recoveries AcU 

Chalk, Charles, Brigbth elms tone for Sassez. April 


THE EDITOR’S LETTER BOX. 

The communication of a correspondent at 
Leeds relating to the defects in The Com- 
mercial and General Lawyer ” shall be attended 
to. Bearing the date of 1846, the work ought 
at least to notice the alterations made by the 
I statutes of 184^. 

We fear we cannot undertake the responsi- 
bility of advising on questions such as those 
stated by " Veritas,’* and doubt whether the 
practice would be justifiable towards the bar. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JUNE 5, 1847. 


— “ Quod magiB ad nos 

Pertinct, ct nescire malum CBt» agitamus.*’ 

IIORAT. 


THE SYSTEM OF PRIVATE BILL remedy. The objections to the present 
LEGISLATION. system, as might be anticipated, are not 

exaggerated, and the statement involves 
The manner and spirit in which what is some statistical facts of importance. The 
called “ the private bill business,” is con- printed document consists of a series of 
ducted in both houses of parliament, and propositions which are numbered. The 
especially in the House of Commons, has fi’fst nine are as follow : — 

years past been the subject of MThattbeamountof private billsyearlybrought 
general complaint and animadversion. The parliament has b^n continually iicreasSig 
magnitude of the evil is become more tUl the consideration of them has come to form 
striking as the exigences of the country a large proportion of the business transacted 
have occasioned a gradual increase in the each session^ more than 200 in one session 
number of private bills, whilst the nu- having sometimes been passed, and many others 
merous applications to parliament, arising various stages, 

from the spirit of railway enterprise within . “That the construction of raiWs has stiU 

the last thfec or four 3 /ais, hav"e tended to 

expose to all classes of tlie community the | personal acts passed during the three sessions 
enormities of a system winch outside the 1 1 840, 1841, and 1842, having been 178 , there 
walls of parliament has long been without 'were 171 railway bills brought in during the 
advocates. session 1845, besides common private bills; 

Whilst the legislature, howetcr, leant a and during the present session there have W 
willing ear to the suggestions of every 212 other bills, and 482 railway biDs ; and m 

plausible charlatan uho recommended aU pasRcd,containing, 13,024 sections or schedules, 
terations in the laws, and^ sanctioned besides bills brought in and thrown out at dif- 
various uncalled for changes in its admi- ' ferent stages. 

nistration whicli expermnee has already as- ! *‘That such private bills have dealt with an 
sociated with the odious name of jobs,*' j immense amount of property, and with the 
the monster grievance which stood within < most important rights and interests of the com- 
its own gates, continued unredressod and i 

■without any energetic cudeavours haying ' 

been hitherto made to mitigate its injurious part with their proiierty, or otherwise suffer it 
effects, or prevent the injustice of which it ,to be interfered with; many of them inflict 
is tlie fruitful parent. great hardsMps on individuals ; and aU of them 

It appears, however, from a paper which suspend or abrogate the law of the land in par- 
has been very recently prinwzd by direction ticular instances and fm specid pur^ses. AU 

Iragth begiiK to allract •onie iwriKm of JilM.Jut.Imr.uidio.tofthemmi. 

t^t attention, to which it is eminently en- thoriae acts to be done wholly inconsistoitwith 
titled, at the hands of those wlio have tlie aU natural right. 

exclusive power of applying an adequate, "lliatwhue the most trifling question arising 

Vpt. xxxiv. -No. 1,004. 6 
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The System of Private Bill Legislation. 


between parties on the state of disputed facts^ 
or thc^ application of known laws to these facts, 
must in this and indeed in ever)^ country en- 
joying the blessings of regular governments, 
come before tril^unals qualified by the learning, 
skill, and expenfpoa Ctt the judges eompoting 
them to de3 \nth such Comparatively easy 
questions, the oftentimes much more important 
and much more difficult questions raised by 
the consideration of private bills only come be- 
fore committees of both houses, on which pro- j 
fessional and experienced men hardly ever sit, j 
and which are wholly composed of persons who I 
can have no experience to guide them, inasmuch 
as each can only sit on one or tv/o cases in the 
course of a session. 

That the individual respoiisihility of the 
judges who compose the ordinary tribunals of I 
this and all well-go rerned states aifords a se- j 
curl I y eminently necessary for enforcing the ! 
due administration of justice, and feu’ giving tlie 
eominunity full confidence iu their decisions ; — ' 
a security lield to be necessary, althoiigli it is; 
much more difficult for a judge dealing with ! 
the known «Tnil fixed rules of the law to swv^rve ; 


ceased to exercise with credit to itself or 
advantage to the community. The framers 
of the document under consideration have 
endeavoured to maintain the consistency, 
and at ihe*same tImSr satisfy the constitu* 
tfonel prejudices, of meifibers of both 
houses in tliis respect, by explicitly de- 
claring ; — 

^^'riiat it is nevertheless inexpedient, in a 
j constitutional view, for parliament, or either of 
I the houses thereof, to abdicate its functions and 
j j)rivileges in respect of private legislation ; but, 

! on the contrary, that both the houses ought 
I jealously to retain their undouiited power of 
deciding upon every pro])(>se(l enactment, and 
of assenting to or dissenting from such pro- 
posal.*’ 

The proposal to establish a tribunal 
nuxili:iry to parliament aiul witlioiit in- 
fringing on its privileges in regard to pri- 
vate leuislation is tlms stated: — 


from his duty and pervert that law to the jmr- 
pose of injustice, than it is for men who are 
called upon to decide upon the provisions of a 
biil professedly creating exceptions to the law 
for particular purjioses, and arbitrarily dealing 
with rights according to no known rin<l fixed 
rale.s of principles whatsoeve r. 

“ in committees of the two hoiij cs, raul 
dealing with interests oftentijnes incomparably 
more imixirlant than ever come before courts 
of justice, the members, guided by no fixed j 
rules, changed in each case, unknown to the 
community, not acting in the eyes either of a 
watchful public or a jealous j)rofession, act 
almost wholly without any individual responsi- 
bility; nor can be prevented, as judges arc, 
at least in this country, from privately seeing 
paities behind each other’s backs, and ])rocecd- 
ing upon information, and listening to reasons, 
and yielding to motives, of a private and per- 
sonal nature. 

That the great and increasing mass of pri- 
vate bill business renders it still more difficult 
for the two houses of parliament to transact 
such business in a manner at all satisfactory, 
and that the attempt to transact it jirov'es highly 
Ijrejudicial to the general political and legisla- 
tive business of the country. 

That the delay, vexation, and expen.se un- 
avoidable in the present mode of transacting 
or endeavouring to transact such jirivate busi- 
ness lays a heavy burden upon the parties ap- 
plying for private acts, and on the parties op- 
posing them.” 

The supposed difficulty w^hich has here- 
tofore stood in the way of every attempt to 
improve the system of private bill legisla- 
tion has arisen from the assumed un- 
willingness of the legislature to abdicate 
any portion of its functions, or to transfer 
to any other tribunal powers which it had^ 


“'i’hat it is highly ex])edient that the said 
: houses slionld obtain the aid of some other tri- 
j humil, which mayenal^le them to transact the pri- 
I vate bill business, boUi more ex]^c(Utioui'ly,raore 
; economically, and nifjrc salisfactoiily, without 
j at all infringing ii])on the undouhted privileges 
I of parliament, or j)ailing at all witli the control 
I of each house over each enactment. 

’ ‘'That, with this view, it is expediei»t to form 
a court or board a})art from and independent 
of the High (a)un of Parliament, except as re- 
gards the removal of its members by a joint 
address of both houses. 

, “ That this court or hoard Khali consist of 

j five members appoiiited by the (h owm, and so 
j paid for their services that the Cro'wn may al- 
w'a3's obtain the aid of llie most res])ectablc 
members of the legal iirofessicin in constituting 
such Ijoard. 

“ That until it he seen ho\v far the said. num- 
ber of commissioners may suffice, or may prove 
too great, it is expedient in the first instance, 
to appoint as two of the members of such couil 
or board either Masters in (‘haiiccry or Com- 
missioners of Bankruptcy, in oj dcr, that if it 
be found })Ossible, three permanently ap- 
pointed should conmuG alone to cause an ex- 
pense to the country.” 

Without staying to consider the consti- 
tution of the new board, w Inch is open to 
some objection, we proceed to explain by a 
further extract the manner in which the 
newly created tribunal is to be put in 
motion, or, in other words, bow the board is 
to be called upon to investigate the pro- 
visions of any Tjill, the extent of authority 
with whicli the members individually and 
collectively are intended to be invest^^ 
and the machinery by which the new tri- 
bunal is expected to perform its functions'* 
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We «ubj<>>Q the prepositions bntbodying opposition to be paid by such opposing party 
these particulars Wfthout comment or to the other party or parties. • 

abridgment, and in doingl so put our u, lawful for the court or 

readers in possession of the' entire docu- ® majority of its members, to make 

rules and regulations for Us proceedings, acopy 
whereof shall be laid before both houses of 
" lliat each h'oula. Upon receiving any bill. Parliament within one week after their being 
and giving it a 'finit reading, may refer it to the vacation tune, witl.m one week 

court before whom parties may be heard, and after the^commencement of the ensuing session, 
which shall have the power of a court of record and regulations shall be 

with respect to oaths, process, and commitment, deemed and taken to he vdul for guiding its 

and the power of deciding all questions at law, proceedings, unless either house of parliament 
subject to an opinion of one of the four courts «hall make any resolution against them or any 
in Westminster Hall, in case it shall think fit, , resolution shall be impera- 

and of calling in the aid of a jury on any dis- f court or hoart , and new rules 

puted fact, provided both parties shall agree in ® d in compliance with ^ch 

asking such issue, and provided the court shall resolution; the new rules to be laid before both 

houscR, as before, within one week after they 

« That each member of the court shall have , f® ^ rules shall he valid 

power to try all matters, and go through the | ® proceedings ot the said court 

consideration of any bill, so L aforesaid reJ ®"‘^ until a resolution of the 

ferred by either liouL of parliament, and to re- 1 disapprove thereof m whole 

serve, if either party require it, and he think fit, i i i 

any question for the opinion of the whole court, i . }, •^®‘ 1?®'^® Y®* 

th^e whereof to he a quorum for this purpose, i mimhev of registers and clerks to assist 

including the referring member of the court; »ts memheis, under the superintendence of the 
and that any question being raised on receiving C.ommissioners of llie Ireasury.” 

or rejecting evidence, such member may pro- , . , , , 

ceed to dispose of it liiinself, saving, if bethink | 1 a proposition of this nature should 

fit, the objection, as above provided, for the I be entertained by either branch of the 
opinion of the court. \ legislature, and find sufficient favour to be 

That juries, if an issue he required and al- j promulgated throughout the United King- 
lowed as aforesaid, slnill he taken from tbe | under its sanction and with its autho- 

KlS'r Jd I ■»»«;, <.|-coya.ul«ic„. from 

as in matters before the three courts of law of . augui the. best results. Ihe 
Westminster Hall. ! subject is tnus fairly propounded lor con- 

‘"That each member of the board or court sideration and discussion. Nothing more 
shall have th»^ power of giving costs to or against can be done or expected during the waning 
any party at his discretion, and that no review existence of the present parliament, but 
of his order on this matter shall be i the question IlfFords an encouraging field 

“ riiat each member of the board or useful exertion and lionourable distinc- 
court shall, at his discretion, and with the con- ! . • r v 

sent of all parties, issue a commission for the j opening of a new parliament, 
purpose of taking evidence as to any disputed '.when we may expect to see the whole sub- 
matter of fact involved in any bill brought be- 1 ject submitted, without any unnecessary 
fore such member, and that the whole expense jdela^'’, to committees of both houses. The 
of such commission shall be defrayed by the j public inconvenience and injury, ns well as 
parties, under the direction of the member ' injustice to the profession, occasioned 

‘That the hill, havin^een fully examined perniitting unqualified persons to act in 
by such court, or any miiber ther^f, shall he capacity of parhameutary agents, which 
reported to the house of parliament by which it pointedly and accurately stated in the 
had been referred, together with such alterations address of The Provincial and Metropoli- 
or additions as may have been determined upon tan Law Association,"*^ will then be brought 
as just, fitting, or expedient ; and that the said under the consideration of parliament, 
house shall then proceed with the consideration under circumstances which it is lioped will 
of the bill so reported, and deal with it as such ^,1 profession can desire- 

house sh^ think fit. either adopting the report. ^ . ^ unprejudiced investigation. We 

or rejecting it, or varying it, as to the wisdom , „ 1 i ^ 

of such house shall e^m mert. shall take an early opportunity of i eturn- 

"T'hat the only stage to be qmitted by such ing to this subject, as we deem it second 
house on passing such reported bill snail be to none in its practical importance. , 
the committee and the report. 

^ ”«• P- 

of the house before which such opposition shall 

he oflhred to award the costa of resisting such ^ 
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THE OLD AND NEW LAW SO- 
CIETIES. 


UNION OF TOWN AND COUNTRY SO- 
LICITORS. 

It must be gratifying to the promoters 
of the new Association of Town and 
Country Solicitors to find that the objects 
stated in the address to the profession are 
universally approved. ** Some, indeed, are 
pleased with the plan as the supposed 
result of their own suggestions ; — others see 
realized what they have long wished, but 
never expressed ; — and numerous are the 
thanks given to the committee for their 
able and just statement, both of the public 
and professional grievances, in relation to 
the administration of justice. As, however, 
there must be an alloy in everything, 
finally comes a regret, and somewhat of a 
reproach, that a grave mistake has been 
made in connecting the operations of the 
new association with those of the long 
established ‘‘Incorporated Law Society/’*^ 
And therewith is accompanied a repetition 
of the complaints which have occasionally 
been made against that society, not only 
for a su])poscd inertness on the one hand, 
but for a preference on the other of the in- 
terests of London over country solicitors. 

Now, it maybe of service to the promoters 
of the present movement, if, from means of 
information within our power, we offer 
some explanation of the true state of facts. 
In the outset, we beg it to Mb understood, 
that what wc consider to he a gross mis- 
take, leading to injurious misrepresentations, 
we do not ascribe to wilfulness, but to want 
of information. We cannot, however, 
acquit some of the opponents of the Law 
Society of deficient candour and fairness 
in their views ; for had due inquiry been 
made into the grounds of complaint, they 
would be found to be vastly exaggerated, 
and many of them wholly without founda- 
tion. 

It may not be unreasonable to inquire 
from whom these complaints come ? Are 
they from persons who have rendered any 
service to the profession themselves, so as 
to justify their blaming those who have for 
many years, not only liberally contributed 
to professional funds, but have devoted, and 
coi.itinue to devote, much of their valuable^ 

^ See p. 41, ante. 

This, as we understand, is the only doubt 
or difficulty suggested iii the Law Times» 


time, and to exert their influence in behal 
of their brethren ? or are the complainants 
.well-informed of what has been done, or 
attempted ? or are they acquainted with 
the impediments and difficulties in the way 
of success ? We have frequently heard of 
complaints of matters about; which we be- 
lieve everything that ability, zeal, and 
judgment could effect, has been tried and 
without effect. Success has been deserved, 
but could not be commanded. We must 
not, however, protest altogether against 
the exercise of that “ privilege of grumb- 
! ling ” which belongs of right to every 
Englishman, and w'hicli is, no doubt, occa- 
sionally useful in stimulating to further 
exertion, even those who have willingly 
1 and disinterestedly laboured for the gene- 
; ral good. We have heard it said, moreover, 

I that the profession resembles a rope of 
: sand which it is impossible to unite, and if 
I the Law Society were as inert as its op- 
iponents allege, it would be no inapt re- 
presentative of the great bulk of its 
members. We do not, however, join 
j in this view of the profession. We 
I hope for better things. True it is, that 
I on several occasions the appeals which 
; have been made to the general body have 
I not been promptly answered ; but the ex- 
^ planation is evident : — each has relied on 
! the exertions to be made by otliers, and 
: whilst deeply engaged in his clients’ in- 
i terests, he has generally neglected his own. 

I Now, however, he is “affected with notice” 

I that the association expects “ every man 
! will do his duty,’' and we trust there will 
be a general, if not a universal, enrolment 
in tlie new association of every respectable 
practitioner throughout England and 
Wales. 

The address appears clearly to explain 
the objects of the association, and the ad- 
vantages proposed by uniting the solicitors 
both in town and^^untry into one body. 
It does not appel^that it will interfere 
i either with the Incorporated Law Society 
I in London, or with the various Provincial 
I law societies. It is designed for the pur- 
pose of uniting (he whole body for the com- 
mon advantage of its several parts. Hither- 
to, each great section has acted separately. 
It was erroneously supposed that they 
could not be consolidated. It was alleged, 

I indeed, by some who ought to have known 
better, that the London solicitors selfishly 
I attended only to their own exclusive ad- 
vantage. Now, so far from this being the 
case, the founders of the Law Institution, 
at the time itjwas ^first projected in 1823, 
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proposed that the body should consist of| 
attorneys as ivell in the country as in 
town.^ Again, on applying for its charter, 
in 1831, the spciety comprehended within 
it, the whole of that branch of the profes- 
sion, not only Solicitors of England and 
Wales, but al^o of Ireland and Scotland, 
and such are tlie provision in the present 
charter. The Incorporated Society has, in- 
deed, always promoted communications with 
the provincial law societies, and when the 
latter proposed a more decided union of 
interests, the former readily lent their aid, 
so far as was consistent with the constitu- 
tion of the society. It is remarkable tltat 
of the 3,000 London solicitors nearly 
1,100 have joined the Incorporated So- 
ciety; but of 7,000 in the provinces the! 
number is less than 300. It seemed there- 
fore desirable that some new efforts should! 
be made for bringing the whole under one ; 
bond of professional fellowship. j 

The great mistake which has been made j 
by some recent writers is that of promoting j 
mainly the union of the country solicitors, ! 
as distinct from the London practitioners. I 
One of our contemporaries has laboured 
long and energetically for this purpose, 
and we have reason to believe ho has con- 
siderably retarded the true principle of 
union amongst that branch of the profession 
whose interests he has undertaken to advo- 
cate.® We must not, however, ascribe the 


somewhat at variance. Some also of the 
modes of practice were diifeirent, arl^^ch 
thought their own the better; but these 
circumstances ought evidently not to form 
any ground for either class to neglect what 
is beneficial to both. Even in London 
there was a time, not beyond the memory 
of some living practitioners, when the so- 
licitors in the City, and those located about 
the Inns of Court and at the west end 
looked with jealousy upon each other,— 
differing occasionally in habits of business 
and rules of practice, which were rigidly 
enforced by some and relaxed by others* 
These cast and ivest estrangements have 
j long ceased to exist, and are matters of 
'tradition only to the present race of prac- 
titioners. So we trust will be, ere long, the 
supposed adverse feelings and interests of 
the metropolitan and provincial profession. 
The frequent and rapid persorial communi- 
cation throughout the kingdom which now 
takes place cannot fail to promote this de- 
sirable end, and the new association will 
doubtless accelerate and confirm it.^ 

When speaking of the union of profes- 
|sional men, it may not be inappropriate to 
i observe that the bar is much more socially 
j united than the solicitors. Besides their 
I Inns of Court, to one of which every member 
iof course necessarily belongs, there is a 
1 voluntary club on every circuit, familiarly 
I called “ the bar mess.’’ The attorneys 


whole of the disunion to his agency, be- 
cause we are aware that there previously 
existed much prejudice, of which we had 
sufficient evidence many years ago, when 
this work was the sole means of communi- 
cation amongst members of tlie profession 
throughout the country. 

No doubt the relation of country at- 
torney and town agent gave rise to the 
notion that their pecuniary interests were 


** It was arranged the town members 
- should pay 3/, annually^nd the country mem- 
bers 2/., and the sum was reduced in the year 
1837 to 1/., whilst that of the London members 
was not reduced till 1845 to 21 . Originally the 
capital was raised by shares of 25/. each; but 
the members have liberally relinquished their 
individual rights, and vested their property in 
the corporate body. Members are now ad- 
mitted on paying an entrance fee of 15/., but 
this sum with regard to country members has 
been reduced to 10/., subjeot to the confirma- 
tion of another general meeting. 

. « Even now our contemporary is projecting 
a Country iSolicitors’ Club to be formed in 
J^ndon, and inviting the names of subscribers 
tb be sent to him. 


very sparingly congregate in the same 
manner. Tliere are, indeed, the Inns of 
I Chancery, of which the majority are at- 

^ Our contemporary gives a conjectur^ ac- 
I count of the interview between the provincial 
j deputation and the council of the Incorporated 
I Law Society, accompanied by some imaginary 
I details, written no doubt currente calamo, and 
j not in the best taste in regard to gentlemen of 
great eminence in their profession and of the 
highest respectability. Ihe address of the com- 
mittee which has been so generally approved, 
states all that is necessary to say on tliis sub- 
ject. “The committee (they say) have had 
intervie’vss with the council of the Incorpo- 
rated Law Society, and with the committees 
of many of the provincial law societies, and as 
the objects of the association are just in them- 
selves, tend to the public good in the due 
administration of justice, and are, moreover, 
calculated to promote the usefulness and re- 
spectability of the profession; they have re- 
ceived assurances that the present associa- 
tion will have the cordial co-operation of all 
the existing societies.’’ ITie extract which we 
gave last week from the annual report of the 
Incorporated Law Society, satisfactorily dis- 
poses of any question of rivalry or disagreement 
between the two societies. See p. 69, ante. 
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torneys^ but we believe tbe menibefa fof would be the lucubrations of writerSi how-* 
those inns do not exceed 2 or 800 in the ever ready their pens, however great their 
whole. So the old Law Society, which zeal, or extensive their learning. But to 
was established in 1739, soon after the at- be useful in the cause in hand, there 
torneys were partially excluded from the must be full information of the true in- 
Inns of Court, never exceeded that number ; terests to be promoted, and the ultimate 
and the Northern Agents’ Society was ends to be attained, — aperfect knowledge of 
less than 100 ; neither did the Metropoli- the resources to be employed and the im- 
tan Law Society, established in 1819, ever pediments to be overcome ; and every 
muster so many as 300 : even in tbe step must be taken under the guidance of 
Incorporated Society, which absorbed all sound discretion, 
the others, there was for a long time only 
about the same number ; yet to show the 
zeal with which it was founded, we may 
mention that 30,000/. was subscribed by 
less than 200 members towards the pur- 
chase of the land and the erection of the 
hall and library in Chancery Lane. 


RAILWAY LAW. 

ACTIONS BY AND AGAINST ALLOTTEES. 

Since our last publication, the Court of 
Queen’s Bench has pronounced its judg- 
Gradually year by year the number has I nient in the case of v. Tohy^ to 

increased, until it now includes nearly half | which we then alluded. The single ground 
the London practitioners. It is no small j upon which the decision of the court pro- 
merit on the part of the latter that so large ! ceeded did not render it necessary to enter 
an association has been formed. In the I upon any very minute investigation of the 
country, we fear, a very small proportion : principles applicable to cases of this de- 
of the whole body (not, we believe, one- j scription ; but the result is so far satisfac* 
fifth) are members of any law society or i tory, that it cannot be considered as at va- 
law library. I riance in any respect with the judgments 

With reference to the new association, of the Court of Exchequer in Wahtah v. 
it should be recollected that it is imprac- } or the Court of Common 

ticable to unite the various local societies, \ Pleas in Wontner v. Shairjh which were 
composed of individuals, with a societ}' in- i severally the subject of a recent com- 
corporated by royal charter. “ The So- \ mentary.^ 

ciety of Attorneys, Solicitors, and Proctors I IFoohner v. 7o&;/, as many of our readers 
practising in the Courts of Law and Equity | are aware, was the converse of WalstcA 
in the United Kingdom,” (as it is formally iv. Spottiswoode and Wontner v. Skairp. 
designated), cQiild not, consistently with its j it was an action by the chairman and 
constitution, form a component part of an i others composing the committee of manage- 
association of individuals, all of whom arejment of the Direct Exeter, Plymouth, and 
eligible, but few comparatively are mem- ! Devonport Railway Company, to recover 
bers of the corporation. So far as we can j from an allottee the amount of deposits 
at present anticipate the operations of the I payable upon certain shares allotted to him. 


two societies, it is better, we think, that 
each should pursue its own course, inde- 
pendently of, but acting with a friendly 
feeling towards, each other. 

The merit of forming and establishing 


The action was tried at Exeter, before 
Baron Rotfe^ at the Spring Assizes of 1846, 
when a verdict was taken for the plainti£ 
A rule was afterwar^ obtained to set aside 
the verdict and entemi nonsuit, or for a 


the association belongs, of course, to the j new trial. Tbe case was fully argued du- 
infiuential persons witli whom it originated ring Easter Term last, and a great variety 
We claim no other share in the good work of objections taken on the part of the de* 
than that of having been somewhat instru- fendant, but the decision of the court turned 
mental in preparing the way by affording on the single point, that the parties who 
the opportunity of communication amongst brought the action were not those with 
members of the profession in all parts of whom the defendant had contracted. In 
the kingdom. The honour of effectually the prospectus which was produced on the 
serving their profession, belongs to the trial there appealed the names of certain 
founders of these societies and the leading persons as forming the provisional com* 
members of their committees, who devote mittee. Tlie defendant seeing that pros* 
their invaluable time and earnest attention pectus with those names, appl^ fbrabares 

to the measures confided to their care and — 

superintendence. Without them, in Tain » See ante, p. 92. 
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in the undertakings protnising to pay tlie 
dei^sit on all sbarea which the committee 
might allot to him. After a considerable 
interval/ aUr answer was sent to the defend- 
ants stating ;tbi^t certain shares had been 
allotted to liitn. Upon this document it 
was alleged that the contract was complete, 
and that the defendant had undertaken to 
pay the deposits. Between the time of 
die application and the allotment several ! 
of the committee retired, and some new 
members were added to the committee. 
The constitution of this body, tlierefore, 
had changed, and it was urged on bchalff 
of the defendant that in a case of this kiiidj 
the names of tlic committee had a consicler ; 
able influence on the minds of the public, ' 
who built their faith upon the respectability, 
of those parties, and that some of them, 
having retired, the defendant ought to have 
had an opportunity afforded to him of dis-j 
claiming or confirming his original applica- 
tion. The court considered that this 
change of committee-men altered the cir- . 
cumstances, and that the objection was 
valid, because the parties now forming the 
committee were not those with whom tlie 
defendant originally intended to contract. 
The body of directors allotting were not 
in point of fact the same body to wliom the 
defendant had addressed his application 
for shares. Upon this ground the defend- 
ant was entitled to have a nonsuit entered. 
It was also insisted during the argument, 
that the learned Baron who tried the cause 
misdirected tliejury by advising them that 
the interval which had elapsed between tlie 
application for shares by the defendant and 
the allotment to liim was not an “ un- 
reasonable’’ time. On this point the court 
entertained a strong opinion, but as the 
objection onlj^ pointed at a new trial, and 
the defendant was entitled to have a non- 
suit entered, it was unnecessary for the 
court to pronounce any judgment an this or 
the other objections liken by the defend- 
ant's counsel. Although the question at 
issue was thus narrowed, we apprehend 
that tlie same state of facts upon which 
this decision rests will be found to exist in 
many cases. The instances, perhaps, have 
not been very numerous in which there 
was no alteration in the constitution of a 
provisional committee between the period 
when the project was first^announced with 
the names of the provisional directors and 
that advanced stage when the sliares were 
Mcimliy allotted* 

The case of VaUam v. Fletcher^ noticed 
at the time it was tsiedt has also been de- 


termined during the present term. This 
was an action by an allottee agains^ the 
chairman of a managing committee# to 
recover back deposits paid by him upon an 
allotment of shares in a proposed railway 
company which was afterwards abandoned^ 
It admitted that the case was not dis- 
tinguishable in fact, or upon principle, from 
that of Wedstah v. Spottuiaoode^ but the 
plaintilf, in order to establish his case at 
the trial, having tendered in evidence a 
letter of ap}>iication for shares from the 
plaintiff', and a letter of allotment, which 
varied but little from the usual form, it 
was insisted by the defendant’s counsel 
that these documents taken together con- 
stituted an agreement the matter of which 
ivas above the value of 20/., and required a 
stamp. The Ijord Chief Baron gave effect 
to this objection at tlie trial, and the plain- 
tiff’ was noiisuited, leave being reserved, 
however, to move to set aside the nonsuit 
and enter a verdict for the plaintiff’, if the 
court should be of opinion that, under the 
provisions of the Stamp Act, (5o Geo. 8, 
c. 184, schetl. part 1,) the letter of appli- 
cation and letter of allotment w^'ere admis- 
sible w ithout a stamp. A rule having been 
obtained accordingly, after argument, the 
Court of Exchequer held, that the applica- 
tion and letter of allotment were admissible 
. in evidence without a stamp, as they did 
not amount to an agreement, or evidence 
of a contract, witliin the meaning of the 
Stamp Act. The letter of allotment con- 
tained stipulations not contemplated in the 
letter of application, and it w^as quite clear 
that upon the receipt of the letter of allot- 
ment, the plaintiff* might have declined to 
take any shares. The letter of allotment, 
therefore, was in the nature of a mere un- 
; accepted proposal, and did not amount to 
! an agreement.** It w'as said the plaintiff 
I afterwards paid money by way of deposit 
; into the bankers of the company, pursuant 
I to the conditions contained in the letter of 
I allotment, and that it miglit be inferred 
; from this act he had adopted the contract 
; proposed by the letter of allotment. As- 
! suiiiing the payment of money to be an 
adoption of the stipulations contained in the 
letter of allotment, the payment was^ an 
act, and not an agreement in writing, 
which was what the Stamp Act contem- 
plated and required to be stamped. Upon 
these considerations, the court thought the 
letters admissible without a stamp, and di- 

^ See Penmfard t. 2 Stalk, 476 ; 

Drant v. Broom, 3 B. & C. 
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rected the nonsuit to be set aside* and a 
vdrdi^t entered for the plaintiff for the 
amount claimed. 

Both the cases novr referred to have fol- 
lowed what may be regarded as the gene- 
ral rule, in respect to the early decisions 
at nisi prifis in railway cases, — they have 
been overruled, — and it is hoped, did not, by 
misleading, injuriously affect the interests 
of individuals to any serious extent. 


COMMON LAW PRACTICE. 

CERTIFICATE FOR COSTS UPON INQUIRY 
BEFORE THE UNDBR-SHERIFF. 

Where the defendant suffered judgment 
by default in an action on the case for a 
malicious prosecution for felon3^ and a 
writ of inquiry was executed before the 
under-sheriff of Wilts, on which the jury 
assessed the damages at I/. Ls., and the 
under-sheriff certified, under the stat. 3 & 4 
Viet. c. 24, s. 2, that the grievance was 
wilful and malicious,’’ so as to entitle the 
plaintiff to costs, the question was mooted, 
in whose name the certificate should be 
made.^ The statute empowers the judge 
or presiding officer before whom such ver- 
dict shall be obtained,’’ to certify on the 
back of the record, or on the writ of trial, 
or writ of inquiry, and as it appeared that 
the judge who actually presided at the in- 
quiry in this case was the under-sheriff, it 
was contended that the certificate ought 
to be signed *by that officer in his own 
name, and not in the name of the high 
sheriff, as had been done in the case re- 
ferred to. 

The Court of Common Pleas, however, 
was clearly of opinion that the inquisition 
was properly returned in the name of the 
sheriff.*' The writ was directed to the 
sheriff, and must necessarily be returned 
in his name, and there was no reason why 
an intermediate proceeding should be 
vouched by the name of a third person al 
together a stranger to the record. The 
sheriff is the only person recognised by the 
court, though the under-sheriff is a well- 
known officer, and there would be no 
authority for a certificate in the name of 
the under-sheriff A rule to set aside the 

* Stroud y. Watts, 2 Com. B. 929; 15 Law 
J. 196. 

^ The authorities referred to in the judg- 
ment of the court were, — Plowd. 63 a ; Com. 
Dig, tit. Viscount j and The Queen v. Dunn, 2 
Moody C. C. 297. 


certificate, on the ground that it purported 
to be signed by a person before whom the 
cause was not tried, was for these reasons 
discharged with costs. 

The decision of the Court of Common 
Pleas was recognised and adopted by the 
Court of Queen’s Bench in a case of 7%e 
Queen V. Schlesinger^ determined during the 
present term.^ lliis was an indictment for 
perjury, committed upon a trial which took 
place in point of fact before the secondary, 
but which was alleged in the indictment to 
have taken place before the sheriffs of 
London. 

j After a verdict for the crown, the objec- 
1 tion was taken in arrest of judgment, that 
{the indictment should have stated that the 
j issue came on to be tried before the 
j secondary, and not before the sheriffs; but 
; the court held, upon the authority of the 
; cases above referred to, that the sheriffs 
; having power to appoint a secondary, and 
{having exercised that power, the proceed- 
iings before the secondary were properly 
alleged to be proceedings before the 
, sheriffs, and therefore overruled the ob- 
jection. 

It may be considered as settled practice, 
therefore, that a proceeding is not im- 
properly said to have been taken before 
• the sheriff when the under-sheriff officiates 
for the principal officer. 


' NEW STATUTES EFFECTING ALTERA, 
j TIONS IN THE LAW. 


INCLOSUUB OF COMMONS. 

10 ViCT. C. 25. 

An Act to authorise the Inclosure of certain 
Lands, in pursuance of the Second Report 
of the Inclosure Commissioners for England 
and Wales. [Hth May, 1847.] 

1. 8 A* 9 Vici, c. 118. — Inclosures mentioned 
in schedule may he proceeded with. — Whereas 
the Inclosurc Commissioners for England and 
Wales have, in pursuance of an act passed in 
the 8 & 9 Viet. c. 118, intituled “ An Act to 
facilitate the Inclosurc and Improvement of 
Commons and Lands held in common, the Ex- 
change of Lands, and the Division of inter- 
mixed Lands ; to provide Remedies for defective 
or incomplete Executions, and for the Non- 
execution of the Powers of general and local 
Inclosure acts ; and to provide for the Revival 
of such Powers in certain cases,” issued pro- 
visional orders f<ft and concerning the several 
proposed inclosures mentioned in the schedule 
to this act, and have, in the annual general re- 
port of their proceedings, certified their opinion 

Trim T. Sat. May 22. 
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A? 5® 5^®®”®® mentioned in the schedule to flue act 

the same cannot be proceeded with without the be proceeded with • 

TOthority of parliament ; Be it enacted by the 2. Short title. -1 And be it enacted. That ui 

this act in other acts of parliament and 
the advice and consent of the Loids spiritual in legal instruments it shall be sufficient to use 

"’.i" this present the expression “The Annual Inclosure Act, 
parliament assembled^ and by the authority of 1847.- 
the eame^ That the said several proposed in- ' 

THE SCHEDULE TO WHICH THIS ACT REFERS. 


Inclosure. 


Welland . 

Harden Moor . 
Newb()ld*on-i:>tour 
Wilburtoii Open Fields 
Elrnton 

East Coanwood 

Dippenliall 

Evenjol)!) 

Wen trior . 

Buckland St. Mary . 
Brough and Shatton Comi: 
Whitri|?g Marsh 
Norbnry Hill . 

Wishaw, Upper & Lower 
Bordlcy Intack . 

Netteswcll 

East Gotham Coiiimon 
Whitnash . 

Washington Commons 

Goldington 

Tadley 


County. 


non 


Gn 


j Worcester 
York 

Worcester 
Cambridge 
Derby 

Northumberland 
. Southampton . 
.lUadnor 
.jSalop 
. I Somerset 
Derby . 
.Cumberland 
.| Salop 

■eensi Warwick 
York 
Essex 
York • 
Warwick 
Sussex . 
Bedford . 
Southampton 


SHORT NOTICES OF NEW BOOKS. 


A Treatise on the Pleadings in Suits in! 
the Court of Chancery, by English Bill. By 
John Mitford, Esq,, (the late Lord Kedesdale.) 
The 5th edition, comprising a large body of 
additional notes by Josiah W. Smith, 
B. C. L., of Lincoln’s Inn, Esq., Barrister-at- 
law. London : Stevens & Norton] 1847- 
Pp. liv. 477. 

We are glad to see a new edition of this ex- 
cellent and standard work. The new editor is 
well and favourably known to the profession 
as the author of a Treatise on Executory 
Trusts, and the editor of Fearne’s Contingent 
Remainders. We shall endeavour to find an 
opportunity for noticing Mr. Smith’s additions 
to the notes, which are distinguished by a con- 
venient plan from those of former annotators, 
and appear to us to be very valuable. 


Date of Provisional Order. 


.Isoth June, 1846. 

.|9th July, 1846. 
llth July, 1846. 

21st July, 1846. 

28th July, 1846. 

.28th July, 1S46. 

.!29tli July, 1846. 

.j25th August, J 846. 
.Illth September, 1846. 
.jjlth September, 1846. 
.jnth September, 1846. 
.‘23rd September, 1846. 
.!25th November, 1846. 
.'3rd December, 1846. 
.'loth December, 1846, 
Toth December, 1846. 
10th December, 1846. 
23rd December, 1846. 
.jsth January, 1847. 
.j8th January, 1847. 

. 23rd January, 1847. 


A Selection of Leading Cases on Pleading 
and Parties to Actions, with Practical Notes, 
elucidating the Principles of Pleading (as ex- 
emplified in cases of most frequent occurrence 
in practice), by a Reference to the earliest 


Authorities, and designed to assist both the 
Practitioner and the Student. By W. Finla- 
son. Esq., of the Middle Temple, Special 
Pleader. London: Stevens & Norton. 1847- 
Pp. xxiv., 271. 

This is a useful book on an important sub- 
ject after the manner of the late Mr. Smith’s 

Leading Cases.” 

A Practical Treatise on the Law of Partner^ 
ship; including the Law relating to Joint- 
Stock Companies : with an Appendix of Prece- 
dents, Forms, and Statutes. By Andrew 
Bisset, of Lincoln’s Inn, Esq., Barrister-at- 
Law. London: Stevens & Norton. 1847- 
Pp. xxxiii., 356, 279. 

This is another contribution to the large 
stock of treatises on the Law of Partnership. 
Considering tlie recent cases arising out of the 
railway and other joint-stock transactions, 
bearing on the Law of Partnership, it is not to 
be wondered at that new writers should enter 
the field, and we think there is much merit in 
Mr. Bisset’s work. 

A Digest and Index of aU the Statutes, 

G 6 
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Part the Fourth, bringing the Statutes and on the Law of Bankruptcy, Insolvency, and 
Decisions thereon down to the end of the last Mercantile Sequestration in Scotland. 2 vols* 
Session. To which is added a General Index Second edition, enlarged. Vol. 1 : Public 
of the four parts. By George Crabb, Esq., of Law, — Legislative, Mitnicipal, Ecclesiastical, 
the Inner Temple, Barrister-at-Law. London : Fiscal, Penal, and Remedial, with a Corn- 
Maxwell & Son. 1847. Pp. xvi., 487. mentary on the Powers and Duties of Justices 

This is a very useful addition to Mr. Crabb’s "^^e and other Magistrates. Pp. 437. 

elaborate Digest of the Statutes, and his col 


lection of the cases decided on the construction 
of this vast mass of legislation is of the greatest 
value to the pi-actitioner. 


The Statutes and Orders relating to Practice 
and Pleading in the High Court of Chancery, 
from 1813 to Easter Term, 184/. Classified^ 
according to the Respective Proceedings in a stated. 
Suit; with a Time Table and w.J 


Vol. 2 : The Law of Private Rights and Obli- 
gations. Pp. 506, Edinburgh; Oliver & 
Boyd. 1847. 

Looking at the increased and increasing 
communications between England and Scot- 
land, the ])resent work has been opportunely 
published, 'flie subjects comprised within it 
arc well arranged and concisely and ably 


a lime lahle and Notes. By' 

the Principles relatinff to the 

Pn bpecmcation of a Patent for Invention ; show'- 

* i ing the Standard by which the sufficiency of 

This is a very useful collection of Statutes : that Instrument is to be tried. By William 
and Orders relating to Equity Practice Assoc. Inst. C. E., Patent Agent. 

Pleading. The modern editions of Chancery ^ 

Orders have usually commenced with the year ‘ i i t *1 i ^ 

■irt-.oi_ 4 .xcni *!- ^ Seeing the changes which have taken place 

1328, but Mr. loiilmin goes back to 1813. - r • i i *• r 

mi 1 4 1 r, , , . , i 1*^ professional practice, — large portions of it 

The wmrk must be acceptable to both branches * i -i j i .i ^ • n • i. i 
^ j * , . , , . annihilated, and others materially diminished, 

of practitioners, and the author is no doubt ' ..u- i 1 1 i i i 

IT 1 -^ a 4 1 a . . , nve think It would be only lUSt and proper that 

well qualified for his task,— having practised as ; i, , - iT ^ 

® ^ all business, even though not stnctlyapper- 

asolicitorformanyyears,thoughnow amember \ * • * i i i ^ 

- ^ ^ ) taming to the courts, wdiich barristers and at- 

of the bar. i ^ i • i ^ ^ 

___ j torneys in their several vocations might under- 

Familiar Exercises between an Attorneyandl'f^^““^" 
his fArticled Clerk, on tlie General Principles not to 

of the Laws of Real Property, being the first ‘ permit any but attorneys to ]iractise or come 
book of Goke upon Littleton, reduced to the ' before them on matters relating to patents. 

Form of Questions. ^ - 

original Text 

pOTdix containing some of the Recent Real 
Property Acts of 3 & 4 W. 4, with interroga- ! competent to treat of new inventions as matters 
tones applicable to them. By Francis Hobler, : of science, but treatises on the law and prac- 
Attorney-at-Law. 3r(l edition. London : Ben- tice relating to patents should, we think be 
mng vO. . p. xvj., 34 . : to members of the legal profession. 

We are glad to see a new edition of tliis little 

book, w'hich is particularly useful to students, ' 

and Mr. Hobler, by its publication, has added ^ FORM OF RULES FOR PROVINCIAL 


Lc upuii i^iiiueion, reaucea lo tne Detore tnem on matters relating to patents, 
lestions. To which is added the present work is the compilation of a iiatcnt 
t and Commentary ; and an Ap - 1 1 x . 1 1 • i 

aining some of the Recent u * i f a^<ent, who may bean able engineer, and very 


tp bis reputation as a learned and respectable 
practitioner. 


Draft of an Act of Parliament, consolidat- 


LAW SOCIETIES. 

It being desirable at the present time to 
assist in the formation of new provincial 
law societies, we subjoin the rules which 


ing the whole of the Statute Law in one Act, L . . t , - , . , 4. . 

humbly submitted to the consideration of Her ‘ mainly adopted in several of the 

Most Gracious Majesty and the Turo Houses existing law societies. 
ofParimment. London : Butterworth. 1847 . i. This society consists of attorneys and so- 
^ ' Ucitors, residing in the county or city of 

Our law reformers, now a very numerous admitted in pursuance of and 

class, must be attracted with some curiosity to agreeably Jo the following rules of Tlie 

witness an attempt at the consoKdation of all « o’!.- ....u, 

ftnr Rtatiit.. of lo. -Off prmcipal ol^ects of the society ara to 

onr statutes at large in one act f preserve the rights and privileges, and rapp^ 

o. , , , o” respectalrility of attorneys, to promote for 

Hin^ — Scotland. By John and liberal practice, and prevent aonset in III, 

nm oimoii, Aovocate, Author of a Treatise profession, and to adopt such measure* as ttu^ 
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appear beat calculated to effect these ends, and 
most likely to secure respect to the practitioners 
and to be of advantage to their clients. 

3. Persons to be proposed as members shall 
be nominated and seconded bv two members at 
a general meeting, and shall be balloted for at 
the next general meeting, provided there shall 
be five members present, and the assent of two- 
thirds of the members present shall be requisite 
to make an election. 

4. All members shall continue subject to the 
rules of this society, until they severally desire 
to withdraw from the society, and signify the 
same in writing, to be presented at a general 
meeting. 

5. A general meeting of the society shall be 
held in the first week of the assizes, at such 
time and place as the president of the last pre- 
ceding meeting shall appoint; and notice thereof 
shall be given in some of the county papers. 

0. The officers of the institution shall con- 
sist of a president, vice-president, secretary, 
and treasurer. The election of the oflicers of 
the society shall be by ballot at general meet- 
ings. The president and vice-president shall 
enter upon their offices at the spring assizes on 
each year, and continue in office for one year. 
The vice-president shall be chosen annually at 
the spring general meeting, and shall succeed 
to the office of president for the ensuing year 
without further election, and the treasurei;' and 
secretary shall continue in office during the 
pleasure of the society. 

7 . Each member upon his admission shall 
pay one guinea as his subscription for the cur- 
rent year, and shall at every ensuing spring 
assizes, pay one guinea for the benefit of the 
society, out of which all incidental expenses 
shall be paid, and the surplus become a part 
of the fund or property of the society, to be ap- 
plicable for the general objects of the society, 
and for such other purposes as the majority of 
the members at any general meeting shall 
direct. 

8. The secretary shall write to the several 
members, whose subscriptions are unpaid after 
the summer assizes in each year, and request 
the immediate payment thereof, and in case the 
annual subscription of any member shall be in 
arrear for the s])ace of three years, such person 
shall no longer be considered a member of this 
society, but his name shall be erased from the 
hst of subscribers. Aiw member whose name 
shall have been erased from the list of subscri- 
bers by virtue of the foregoing rule, may be 
re-admitted in the usual manner, on payment 
of the arrears of his subscription. 

9t The treasurer’s accounts shall be audited 
annually at the spring assizes, and the state of 
the funds of the society, together with a list of 
the members and benefactors, shall be printed, 
and distributed amongst the members as soon as 
may be after every audit. All disbursements 
shall be directed by the committee and paid by 
the treasurer. 

ICk. Two-thirds of the members present at 
any general meeting (not less than fifteen being 
pesaent) dmll have power to expel any member 


of the society for what, in their opinion, shall 
appear to bo improper conduct or pract^e in 
his profession. 

11. There shall he a general committee for 
the purpose of watching over the interests and 
promoting the objects of the society in the in- 
^ tervals between the general meetings, who shall 
‘ report their proceedings to every general meet- 
ing; such committee to consist of the president, 
vice-president, treasurer and secretary, who 
shall be members thereof, ex oftcio, together 
with, one or more members of the society, in 
each market town in the county, to be annually 
riiosen at the spring general meeting, and five 

I of such committee shall have power to act, and 
any three of whom shall be competent to audit 
the treasurer’s account, and if no other or new 
committee be then chosen, the existing com- 
mittee shall continue to act until such other or 
new committee be chosen. 

12. When any member shall intend to pro- 
pose a new law, or the repeal or alteration of 
an existing law, he shall give notice at a general 
meeting, but such notice shall not be necessary 
in case such new law or repeal or alteration 
shall be proposed by the general committee. 
In all cases the secretary shall communicate 
the substance of such intended proposition to 
every member by a circular letter, not less than 
fourteen days previously to the general meeting 
at which it is to be brought forward. 


QUESTIONS AT THE EXAMINATION. 

Trinity Term, 1847. 

I. Preliminahy. 

Where, and with whom, did you serve vour 
clerkship ? 

State the particular branch or branches of 
the law to which you have principally applied 
yourself during your clerkship. 

Mention some of the principal law books 
which you have read and studied. 

Have you attended any and what law lec- 
tures ? 

II. Common and Statute Law, and 
Pkacttce of the Courts. 

How has the act of 3 & 4 Viet. c. 24, aflTected 
actions of trespass on the case ? 

What is the course of proceeding requisite to 
prevent the Statute of Limitations running 
against a debt ? 

How soon may the successful party enter 
up judgment after trial ? mention the difFerent 
periods ? 

What are now the several periods of limita- 
tion for the recovery of different kinds of 
debts ? 

Within what time must a motion be made to 
set aside an award ? • 

What is the present practice on cross issues 
as to costs, and what must be sworn in the 
affidavit of increase for the party having the 
general costs, and what for the party having 
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succeeded on some of the ii^sues to get the al« 
lowanhe for their respective witnesses ? 

^ Is it necessary in any and what cases pre- 
vious to the commencement of an action to 
make a request or demand or give notice to 
the opposite party for completing the cause of 
action? 


What is a base fee ? How is it created, and 
what its effects and operation ? 

As the law now stands, are trustees to pre- 
serve contingent remainders necessary ? Ex- 
plain their use in settlements. 

What is the present law as to satisfied terms r 
and what do you consider the proper practice 


What is required to enter judgment on a as to assigning them or not, and why ? 
warrant of attorney above one year and under By what title can a copyholder acquire, and 
ten years, and what above ten years ? by what assurance or assurances can he pass 

By what course of proceeding is secondary his estate to a ])urchasor or mortgagee, and is 
evidence made admissible ? there any, and what difference in the form of 

What costs is a pauper entitled to if he re- \ assurance to a iiurchaser or mortgagee? 
covers a verdict, and what is he liable to pay if! Stale the law against perpetuities, and what 
the verdict is against him ? is the present restriction on accumulations of 

In an action upon a deed where the execution income ? 
is required to be proved and the attesting wit- A lady seised of freeholds, ])ossessed of per- 
nese is dead, how is the plaintiff to prove the ‘ sonalt}', and with various debts owing to her, 
execution ? ’ j marries. What interest and conti-ol does her 

To what dilapidations is a tenant from year hiisliand acquire by inari'iagc in and over the 
to year liable in respect of a messuage so let to • freeholds, personalty and dei»ts owing i espec- 
him ? ; lively during the cuverture, or in the event of 

How would proceedings he affected by death their having no child, and his survh ing her ? 
of a plaintiff after declaration and issue ? And ^ Explain the doctrluc of “ posscssio fratri.^/" 
how after trial and before judgment ? And Has the Law of Descents with reference to t!u* 
how after judgment and before execution ? h^alf-lffood undergone any recent change ? 

And what must be done in consequence ? « 

Must a notice to quit be in all cases in writ- , and I rag riCE of the Couiris. 

ing, and at what period should it be given and i What is the difference betwen the remedy 
expire ? afforded by the jurisdiction of Courts of Equhy. 

Inwhatcasesmay the judge certify to deprive and that by Oie Common or Statute Law, as 

the plaintiff of costs ? And when and how resjierts ni liters in contract ? 

must his certificate be obtained ? What are the principal matters in which 

m r^ : courts of etiully have jiracticallv exclusive juris- 

• CoNVEYANCIN-a. , ^ , 

State briefly the different kinds of estates of. In what cases have courts of cipiity cither no 
freehold and estates less than freehold. juriscliciion, or decline to exercise it ? 

State briefly the different titles or tenure j What are the principal maxims or rules 

under which real estate is ordinarily acquired, ^ which govern courts of equity ? 
and the deeds or assurances by which it is now j What are the soN cral courts of equity, 
ordinarily conveyed by vendors to purchasers, j and what appeals lie from them respectively? 

What was formerly considered a sufficient j AVhat i? the course of proceeding to ob- 
title to an estate in fee simple ; and has any, tain relief in equity ? 

and what, change taken place, and by what act j What time is allowed for answering 
or acts within the last 20 years to simplify and j original bills, and h fore whom can answers be 
shorten titles with reference to length of jios- | sworn ? 

session ? | What advantage in respect of evidence 

State briefly what you consider to have been ; has a plaintiff in equity compared with one at 
the intention, and what the effect, of the Statute I common law ? 


of Uses ? 

A, contracts to hold Black Acre to the use of 
J?., to the use of C. What is the effect of such 
a limitation, and what are the respective in- 
terests of B. and C. resulting therefrom ? 

Explain the nature and operation of the con- 
veyance long in general use, viz. lea^ie and 
release. 

As the law now stands, is the mere delivery 


What is meant by the adjustments bt*- 
tween creditors and legatees, and between 
debtors and creditors, made by courts of 
equity, and commonly called marshalling of 
assets and of securities ? 

Is a creditor entitled to any, and what 
costs, of establishing his debt before the 
Master? 

What is the first usual proceeding in the 


of a deed of conveyance sufficient to pass the Master’s office after the copy title and ordering 
freehold of the land comprized therein without part of decree have been left ; and what is done 
livery of seisin or other formality ; and what thereupon ? 

are he words of the statute 8 & 9 Viet, on that What evidence can be received by the 

point ? Master after issuing warrants on preparing his 

Before the 3 & 4 Will. 4, c. 74, whose con-^ report, 
currence was necessary to enable a tenant in Is any, and what security required froni 
tiul in remainder expectant on an estate of free- a receiver in a suit ; and what are the duties of 
hold to bar the entail ? and whose concurrence a receiver. 

is now necessary for the same puipose ? Will the court appoint a guardian and 
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maintenance for an infant without suit, in any warehouse, or counting-house, and stealing 
and what cases ? therein any chattel, money, or personal se- 

What does the Accountant-General re- — ' 
quire to authorize him to transfer stock out of 
court. 

V- Bankruptcy and Practice op the 
Courts. 

What are the facts t;o be proved in order 
to obtain an adjudication of bankruptcy ? 

Is any, and wliat protection afforded by 


curity ? 

What effect has a conviction of felony on the 
real and personal property of the party con- 
victed ? 

To what extent have justices juri(«diction, in 
cases of personal assault, and under what cir- 
cumstances is such jurisdiction taken away ? 

To what extent have they jurisdiction in tres- 
])ass to real or personal property, and when 


commissioners of bankruptcy, and under what i taken away ? 
authority, to persons who are not traders, or I What evidence is now necessary to obtain an 
being traders, owe a limited and what amount, ! order of affiliation in bjistardy, against the [)U- 
and how is sp.ch protecticn to be obtained, and | tative father ? 

under what authority ? 1 Yor what can sviroties be required of a person 

If a member of parliament be liable to | for j^ood behaviour ? 

e Bankrupt Laws, what proceedings must be I What uro. the different inodes hv which a na- 


tlie Bankrupt Laws, what proceedings must be 
taken against him ? 

What are the consequences to a member 
of parliament found bankrupt? 

By what means since the abolition 


What are the different inodes hy which a pa- 
rochial settlement can note be gained ? 

If a person, rt'sident in a parish where he is 
not legally sett led, apjilies for parochial relief. 


; not legally semeu, 

jjy wnm, means smcc iiu; auunLHjn of : what is the proper course to he pursued, to as- 
arrest can a compulsory act of bankruptcy he ■ certain the place of his legal settlement ? and 
obtained? ^ ' wlnn ascertained, under what authority and 

If the ])etitioning creditor’s debt should j |^y whom is he taken ; and if that parish 
he insufficient, is the fiat void, or what course j intend to dispvite the alleged legality of the 
can be adopted to sustain it ? 1 settlement, before what tribunal is it to he 

By whom are assignees chosen, and is ! lyied ? And is their any appeal against its de- 
thcre any and what power of setting the choice 1 cision ? 

aside ? I Is a wntness in a criminal matter entitled. 

What is the effect of the bankruptcy ■ before leaving home, to he paid his travelling 
with regard to debts due to the crown ? : expenses and for his loss of time ? 

How do corporate bodies and ]niblic com- j what eases of misdemeanor are prose- 
panies not incor[)orated prove their debts ? j cutors at the assizes or sessions entitled to their 
Can a creditor who has an equitable | eosts ? 
mortgage prove his del)t under any and what 


circumstances ? 

State the rules regarding the bankrupt's 
leasehold property at the time of his bank- 
ruptcy ; when may a claim he entered instead 
of the proof of a debt ? 

Is there any and what property in the 
bankrupt’s possession at the time of his bank- 
ruptcy which will not pass to his assignees ? 

To what property accruing to the bank- 
rupt after the fiat are the assignees entitled, 
under any and what circumstances t 

Is there any protection, and to what ex- 
tent, of a purchaser from a bankrupt, ’where. , 

such purchaser is unacquainted with the com- j June 8. 
mission of an act of bankruptcy ? 

What is an election hy the assignees to 
take premises held hy the bankrupt at the time 


ADMISSION OF SOLICITORS AT THE 
ROLLS. 


Tiik Master of the Rolls has appointed 
Wednesday, June 9th, at the Rolls Court, Chan- 
cery Lane, at a quarter past three in the after- 
noon, for Bweanng solicitors. 

Every person desirous of being sworn on the 
above day must leave his Common Law Ad- 
mission or his Certificate of Practice for the 
current year at the Secretary’s Office, Rolls 
Yard, Chancery Lane, on or before Tuesday, 


RESULT OF THE EXAMINATION. 


of his bankruptcy ? I q'jiE newspaiiers report a very large increase 

- .*■ r.. * _ A of 


VL Criminal Law and Proceedings be- 
fore Magistrates. 


of attorneys this Term. The true numbers at 
the recent examination are as folio ws : 93 


p -- 

State the distinctions between murder, man- passed, 7 postponed, and 2 still uni er con 

slauKhter, and homicide. ... “ ^ rea’-et to heur that the answers of one of 

The like between felony and imsdemeanor. ,, iJnably copied from an- 

What offences are V l, i XnSs TlS were Hoth subsequently called 

courts of quarter session, and what offences * . evaminers at a special meeting, and 

cannot he tried before them?. . ^ . ^idtbly veSf 

What is burglary, and what is househreak- ^ to future candidates, ‘and 

“^hat buildings are to he^consideref part of these he“^lookS*^ at with 

a dwelling-house in burglary and stealing from ance ^^wn, ca 
a dwelling-house ? ^ 

Is it burglary to break and enter a shop. 



IM County^ Couri DecMms and Appointments ^^Fees qf Court. 

COUNTY COURT DECISIONS. remaining actions in old county 

COURTS. 


BRISTOL DISTRICT. 

A CORRESPONDENT at Bristol has properly 
called our attention to the judgment deliverea 
on the 2rth May, by Arthur Palmer, Esq., 
judge of the Small Debts Court there. 

The case was as follows : — 

** William Lewellyn, the plaintiff, is a boot- 
maker, and sued Edmund Sparshott Willett, 
the defendant, for a sum of 17/* 7s, 6d., being 
nportion of a very much larger amount.” 

The solicitor who appeared for the defendant, 
objected to the account, as being contrary to 
the provisions of the act, which by clause 03 
provides as follows : — 

That it shall not be lawful for any plaintiff 
to divide any cause of action for the purpose of 
bringing two or more suits in any of the 
said courts, but any plaintiff having cause of i 
action for more than twenty pounds, for which j 
a plaint might be entered under this act, if not | 
for more than twenty pounds, may abandon the ' 
excess, and thereupon the plaintiff shall, on | 
proving his case, recover to an amount not ex- 
ceeding twenty pounds ; and the judgment of 
the court upon such plaint shall be in full dis- 
charge of all demands in respect of such cause 
of action, and entry of the judgment shall be 
made accordingly.” 

He contended that the defendant could not 
recover in that court without he consented to 
abandon the excess. 

His Honour, the judge, however, directed, 
that this was not a division of any cause of ac- 
tion. But, on the contrarj^ that every pair of 
boots which the plaintiff sold the defendant was 
a separate cause of action in itself, and that the | 
plaintiff could, if he chose, maintain a separate | 
action and recover for every separate pair of! 
boots he sold defendant. The learned judge, it : 
appeared, expected this point to be raised, and 
was fully armed with cases. These he cited • 
with overwhelming effect, to the surprise evi- j 
dently of the solicitor for the defendant. | 
latter asked his Honour whether suppos- 
ing one party owes another 100?. for goods ' 
which have been supplied him by the plaintiff 
at various times by small items, he was of 
opinion that the plaintiff could proceed in this 
court and recover debt and costs for every par- 
ticular item, thereby giring rise to a multi- 
plicity of actions, which could be rendered a 
monstrous injustice by an evil-disposed plain- 
tiff. His Honour stated it to be his opinion, 
^That the Small Debts Act comprised every 
transaction to any amount which took place in 
the city of Bristol in any retail trade. The 
wholesale houses who sell a quantity in one lot 
only hding exempt/' 

[We certainly doubt the soundness of this 
deasion, and at all events think that where 
there is an express or implied credit for a year, 
or a less period, the action must include aU the 
items within such period, and cannot be aplit. 
—•Ed.] 


There were several actions commenced and 
now remain undetermined in the Old County 
Court, and a great number of them were set 
down for trial ; but the county clerk, who is 
also the under-sheriff, conceived that as the 
New County Court had come into operation, 
his duties as county clerk were at an end, and 
that he had no power to proceed with the 
actions, therefore they ought to be transferred 
to the New County Court. 

How, and in what manner, are the parties to 
the above actions to proceed? Is not the 
county clerk bound to continue the old court 
until all the proceedings therein are brought to 
a close and terminated ? and may an action 
be brought in the New County Court on judg- 
ments obtained in the old ? and can the county 
clerk now legally issue alias executions on 
judgments signed by him ? 

A Subscriber. 

APPOIN rMExVTS UNDER THE COUNTY 
COURTS ACT. 

An address Las been mov^ed by Sir F. Thesiger 
i for a return of all the judges, clfetks, and other offi- 
j cors appointed under the act 9 & 10 Viet., c. 95, in- 
1 tituled An Act for the more Easy Recovery of 
' Small Debts and Demands in England and of the 
courts to which they bare been respectively ap» 
pointed, distinguishing in such return the judges, 
clerks, and other officers who have been newly ap- 
pointed under the said act, from the judges, clerks, 
and other officers who held any offices in local 
courts existing at the time of the passing of the 
said net ; and in these latter cases specifying 
whether the judges are barristers or nttornej’s, and 
the names of the offices so previously held ; toge. 
ther with a return of the remuneration which has 
been awarded or agreed to be awarded to any of 
such j udges, clerks, or other officers. 

FEES OF COURTS. 

Con UTS OF Law and Equitt Committbe.— Mr. 
Cardwell has been discharged from further attend- 
ance on the committee, and Mr. Henley added to 
the committee. 

FEES OF ECCLESIASTICAL AND ADMI- 
BALTY COURTS. 

The House of Commons has ordered. That it ’ be 
an instruction to the select committee on Fees in 
Courts of Law aq^ Equity, to include within their 
inquiry, and extend the terms of the order of re* 
ference to the Ecclesiastical Courts and the Court 
of Admiralty. 
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Analyheal DigeH of Caseo z Cmtto of Equity • 


ANALYXICAL DIGEST OF CASES. 

RBPailTfi^D IN ALL THB COURTS. 

GDoultd of lEqutt^. 

PRINCIPLES OF EQUITY. 

[Including 2 Phill, part 1 ; 8 Beav. parts 
2 & 3 ; 2 Coll, part 3 ; 5 Hare, part 1 ; 14 Sim. 
part 3 ; 32, 33 Legal Observer.] 

ACCOUNT. 

1 . Direction not to disturb sett ted account , — 
Executor de son tort, — A party sued as executor 
de son tort jointly with the rightful executor, 
stated by his answer that he had, before the 
bill was filed, accounted for his receipts and 
payments to his co-defendant, and paid over to 
him the balance : Held^ that such settlement 
would not be binding on the plaintiff who was 
beneficially interested in the estate, and there- 
fore the court refused to insert in the decree the 
usual direction as to not disturbing settled or 
stated accounts. 

Such a direction is applicable only to an al- 
leged settlement of accounts between plaintift* 
and defendant, and not to one between co- 
defendants. 

An executor do son tort is subject to all the 
liabilities, but entitled to none of the privileges, 
of an ordinary executor. Carmichael v. Car- 
michael, 2 Phill. lOl. 

2 , Counter-claim subject of special Inquiry. 
—Where the answer to a bill for an account 
sets up a counter-claim, as to which it is doubt- 
ful whether it would or would not be available 
to the defendant as an item of discharge under 
the genera] account directed by the decree, the 
court, as the safer course, will make it the stib- 
ject of a special inquiry. Lord v. Wightwick, 
2 Phill. no. 

Case cited in the judgment: Murray v. Barlce, 
3 Myl. & Cr. 209 . 

And see Receiver. 

ADMINISTRATION SUIT. 

Voluntary bond and debts not carrying in^- 
terest, — In the administration of assets, a vo- 
luntary bond is to be preferred to interest upon 
debts not by law carrying interest, payable 
nnder the 46th Order o| August, 1841. Gar- 
rard V. Lord Dinorben, ^ Hare, 213. 

See Creditor's Suit. 

ADMISSIONS. 

Jn aid of an action . — ^This court will not on 
motion direct certain facts to be admitted by a 
d^ndant for the purpose of facilitating the 
tried at law of a question between him and the 
plaintiff when the court below has refused to 
order such admissions. Rodgers v. Nowill, 33 
L. O. 525. • 

APPBAL. 

See Jurisdietiom. 

APPOXNTMRNT. 

See Husband and Wife. 


APPORTIONMENT. 

Dividend on bond field. — Tenant for of 
the residue and those in remainder. — Part of a 
testator’s residuary estate consisted of a bond 
debt, which, owing to the insolvency of the 
debtor’s estate, was not recovered until many 
years after the testator’s death, when the gross 
sum recovered in respect of principal and in- 
terest did not equal the amount of the original 
debt. Held, that, as between the tenant for 
life of the residue and those in remainder, the 
former was not entitled to receive what had ac- 
tually been recovered in respect of interest, but 
only the amount of interest at 4 per cent, on 
the sum which the bond would have realised if 
the debtor’s estate had been administered at 
the end of a year after the testator’s death. 
Turner v. Newport, 2 Phill. 14. 

ASSETS. 

See Laches. 

ATTACHMENT. 

Bankruptcy. — Notice of motion. — Where a 
defendant becomes bankrupt before putting in 
his answer, and the plaintiff files a supplemental 
bill against his assignees, it is improper to sue 
out process of attachment for contempt in not 
putting in an answer. 

A motion to discharge the attachment should 
be irade in botli the original and supplemental 
suits, although the plaintiff had become bank- 
rupt, and the solicitor was his solicitor, as well 
as solicitor to the assignees. 

The court, upon amendment of the notice of 
motion by entitling it in both suits, however, 
merely stayed the proceedings. Robertson v. 
Southgate, 33 L. O. 257. 

CREDITOR. 

1. Executor. — Restraining action. — ^The court 
will not restrain a creditor from prosecuting his 
legal remedy against the personal I'epresenta- 
tives of his debtor, unless there is a decree 
under which the creditor has a present right to 
go in and prove his debt. Rankin v. Harwood, 

1 2 Phill. 22. 

2 . Personal representative. — Official assignee. 
— An order to pay a sum to a person or his 
personal representative will justify a payment 
to his official assignee. liodson v. Harris, 
33L. 0.139. 

3 . Execution. — Administration suit. — Injunc- 
tion. — Contingent decree. — A creditor recovered 
judgment, and sued out a writ of Ji.fa. there- 
upon, in the lifetime of his debtor, and placed 
the writ in the hands of the sheriff on the day 
after the debtor died. A decree was afterwards 
made in the suit of an equitable mortgagee of 
certain parts of the real and personal estate of 
the debtor against his devisee and executor, for 
the sale of the mortgaged property, and ^ if the 
proceeds of such sale should be insufficient to 
satisfy the plaintiff’s debt, then for an account 
and application of the general personal amPred 
estate of the testator, in a doe course of adnu- 
Bistratxon. After this decree the jod^ent 
editor levied, under the^.yh., on goods left 
bf the debtor. The executor thmopon proved 
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for an injunctton to restraia oxecotton, whicli not been amended: it was dismiased witli 
the court refused on twok groimdsy^lsti l>e* costs. CaitsU v. Simonsi 8 Beav. 243» 
cause the decree for an account and adminUtra* And see ^dmrntsfrafton Siiif* 


tion of the general estate was not absolute! but 
was conditional on the mortgaged property 
proving insufficient to satisfy the plaintiff’s 
demand ; and 2ndly, because the judgment 
creditor acquired a right to the goods of the i 
debtor, by virtue of the writ of from the ] 

teste of the writ, and therefore paramount to 
the right of the executor. Runken v. Harivood^ 

5 Hare, 215; Ranken v. Boulton^ 5 Hare, 215. 

Cases cited in ibe judgment : Leo v. Park, 1 

Keen, 71-t; Clarke v. Lord Orinondo, .Tac. 

108 j Vernon v. Thellnsson, Phil!. 466, 

creditor’s suit. 

1. Voluntary assignment of lost deed. — Quail- 
fying witness to prove its contents , — On the 
hearing of a creditor’s suit in which the jdain- 
tiff claimed as assignee of a deed of covenant 
alleged to have been executed by the testator, ; 
it appearing from the evidence of one of hisi 
own witnesses, that the benefit of the deed, 
which was not forthcoming, had been assigned 
to him without consideration, for the express 
purpose of qualifying the covenantee to be a , 
witness to prove its contents, and the ])laintiff * 
having failed in the due preliminary proof of ^ 
the execution of the instrument, and of its lo^s, ! 
the Lord Chancellor reversed the decree of the j 
court below, by which certain inquiries were i 
directed as to these points, and retained the 
bill with liberty to the plaintiff to bring an 
action. 

Semble, If the execution and loss of the 
deed had been duly proved, the covenantee 
would have been a competent >vitness to prove 
its contents, as he swore positively on his 
cross-examination that the assignment was ab- 
solute, and that he had no personal interest in ! 
the suit, and the suit being for payment out of ■ 
assets in a course of administration, and there- | 
fore not brought here solely for the purpose of 
chang'ng the jurisdiction. IVaLson v. Parkery 
2 Phil!. 5. 


DEVISEES. 

Devisees not bound by the action brought, 
or the inquiry as to damages had against the 
executors, were entitled to have the ques- 
tion of the liability of the estate of the tesUitor 
on the covenant tried in an action defended by 
the devisees tliemselves. Morse v. Tucker , 
5 II are, 79. 

EVi]>HNCE. 

1 Where the issue raised by the bill and answer 
I was, whether the plaintiff had or had not signeil 
^ a document under the representation and be- 
' lief that it was an authority to another to re- 
; ceive tlie plaintiff’s rents, when it was in fact a 
; contract for the sale of his estate, evidence ot 
the value of the estate cannot be regarded as 
showing that, if a purchase, it was a purchase 
from a distressed man at an undervalue, but 
can only be regarded as bearing on the proba- 
I bility or improbability of ibe alleged sale. 
Preston v. Wilson^ 5 Hare, 194. 

KXHCUTOU UE SON TOUT. 

See /IccoM/if, 1. 

EXRCITTOR. 

Assent to legaci /, — It is not s\iffi< ient to })rovo 
an assent to a legacy by the executors to induce 
the court to order payment of it to a legatee, 
but the executors must eitlier appear npoii the 
petition, or service of it upon them must be 
proved. Parker v. IVafts, 33 L. O. 2S3. 

See Creditor j Receiver, 

FOREIGN L.\W. 

As to the mode in which a foreign law ought 
to be proved in an English court of justice, and 
observations on tlie difficulties in adjudicating 
thereon. 

It is a rule of English law, that no knowledge 
of foreign law is to be imj>utcd to an English 
judge sitting in a court of mere Jinglish juris- 
diction. 


2. Administration of assets. — Judgment . — ; As cases arise, in which the rights of parties 

Priority . — In a creditor’s suit the plaintiff dul litigating in English courts cannot be deter- 
not satisfactorily prove his debt, and the bill mined, without ascertaining, to some extent, 
was retained with liberty to establish the debt ; what is the foreign law apjjlicable in such 
at law. j cases ; foreign law and its application, like any 

Semble, that a judgment obtained by him, i other results of knowledge and experience in 
under these circumstances, would not give him : matters of which no knowledge is imputed to a 
a priority over the other simple contract credi- judge, must be proved as facts are proved, by 
tors. Gibert v. Hales, 8 Beav. 236. appropriate evidence, i-e., by properly qualified 

3. Priority.— Mortaaffe— Laches.— \ bond- witnesses, or by witnesses who can state, from 

creditor proved his debt under a decree m a their own knowledge and expenence, gamed by 
creditor’s suit; he also claimed to have an study and practice, not only what are the words 
equitable mortgage for the amount. The “ exjiressed, but also what 

matter stood over to amend his charge, &c. the proper interpretation of those words, and 
He neglected to do so, and was reported a legal meaning and effect of them as applied 
bond-creditor only. The estate was sold and *** qilfestion. 

the money paid into court, and an apportion- ““X be cases m which a judge may 

ment directed. Nine years after, his personal **P?“ hipneelf to construe the words of a 
representative presented a petition for hWy to J?w. ai^j} determine their application to 

£ 0 in and establish his mortgaffe, alleaing that i“® question, especially if there should 

e had recently discovered that the dutt-ge had °® variance or want of clearness in the 

® testimony. 
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Smble* Witnessee^ in giviii|^ their teetimony 
on foretf^n lav> may. if they think fit. refer to 
laare or to treatises, for the purpose of aiding 
their memory upon the subject of their exami- 
nation ; but. in general, it is the testimony of 
the witness, and not the authority of the law or 
of the text writer, detached from the testimony 
of the witness, which is to influence the judge. 

A party is not bound to produce a written 
law or decree which his witness, in proving a 
foreign law. refers to. 

Witnesses, in proving a foreign law. referred 
to certain passages in law books. Heldy ihat 
this did not give the opposite party a right, 
without further proof, of reading any other 
liassages from the same works. 

On a question of foreign law. a joint written 
opinion given by two jurists, was exhibited to 
them on their examination, which they verified 
as being according to the law of the foreign 
country. Held, that this evidence was receiv- 
able. Earl Nelson v. Lord Bridporl, 8 Heav. 
527. 

Cases cited in the judgment: Lindo v. Beli- 
sario, 1 Hagg*. C. C. 216 ; Dalryinple v. Dai- 
ry mple, 2 Ilagg. C. C. 54, 58, 81 ; Collier v. 
Simpson, 5 Carr. & P. 75. 

GUARDIAN AND WARD. 

Injunction to stay proceedings at law, — Se- 
curities obtained by a guardian from his ward 
will be relieved against, although they may 
have passed into the hands of third patties, 
provided the holders of them can be affected 
with notice of the relationship existing between 
the parties at the lime the securities were ob- 
tained. Maitland v. Irving, 33 L. O. 25G. 

HUSBAND AND WIFE. 

1. Articles of separation^ — Specific perform- 
ance, — Articles of separation decreed to be sjie- 
cifically performed, 

A covenant to indemnify the husband against 
his wife’s debts is not the only consideration 
that will support such articles ; a covenant to 
put an end to a suit against the husband in 
the ecclesiastical court, or pay him an annuity, 
or to pay his existing debts, is sufficient. 
Wilson v. Wilson, 14 Sim. 405. 

Cases cited in the judgment ; Seeling v. Crawl ay. 
2 Vern. 386 ; Augier v. Augier, Prec. Ch. 
496; Fitzer v. Fitzer, 2 Atk. 511 ; Fletcher v. 
Fletcher, 3 I5ro. C. C. 619 (citetl) ; Guih v. 
Guth, ibid. 614; Legard v. .lohnson, 3 Ves. 
352 ; Bateman v. Countess of Boss, 1 Dow, 
235 ; St. John v, St. John, 1 1 Men. 526 j Wor- 
rail V. Jacob, 3 Mtr. 256 ; Hos v. Willoughby, 
10 Price, 2; Blworthy v. Bird, 2 Sim, & Stu 
.372; Logan v. Birkelt, 1 Myl. & Keen, 220; 
Frampton v. Frampton, 4* Beav.287 ; Jones v, 
Waite, 9 C, Sl F, 101 ; More v. Freeman, 
Bunb. 205 ; Hyde v. Price, 3 Ves. 437 ; Cooke 
V. Wiggins, 10 Ves. 191 ; Clough v. Lam- 
bert, 10 Sitn. 174 ; Welleslev v. W ellesley, ib. 
256; 4 Myl. & Cr. 554. * 

2. Appointment by w\fen — HusbaAd*s right as 
admim$trator,^^A married woinkn. having a 
l>ower to appoint a fund to her children, ap- 
pointed it to an only child of tender years, who 


died four months afterwards. • Her husband 
attested the deed of appointment as a whaaess. 
Twenty-four years afterwards the wife in 
the lifetime of her husband, who then clexmed 
the fund as administrator of the child. The 
court directed issues to try whether the power 
had been executed without fraud on the part 
of the husband and wife. Gee v. Gurney, 2 
Coll. 486. 

INCUMBENT. 

See Waste, 3. 

INDEMNITY. 

Interest, — A party was directed to pay cer- 
tain costs, and make other payments, but was 
declared to be entitled to be indemnified out of 
funds in court. Held, that he was entitled to 
interest at 4 per cent, on all sums paid for costs 
or otherwise. Wainman v. Bow her, 8 Beav. 
363. 

INFANT- 

1. Ward, — Marriage settlement. — The court 
will not. even with the consent of a married ward, 
order payment of a fund belonging to her to the 
husband, but will order the usual reference to 
the Master to approve a settlement, leaving the 
husband to make such proposals before the 
Master as he may think fit. Itussell v. Nicholls, 
33 L. O. 113. 

2. Bailiff, — Injunction though not prayed,-^ 
An infant is entitled to treat a person who 
enters on his estate during his infancy as his 
bailitr, who is accountable as such. 

The jurisdiction which this court has to 
decree accounts of the estates of infants against 
persons entering thereon during their minority, 
is not taken away by the fact that at the time 
when the bill was filed the infant had attained 
21 . 

Excepted case, in which an injunction was 
granted, though not prayed for by the bill. 
Blomfield v. Eyre, 8 Beav. 250. 

3. Next friend. — Difficulties in dealing with 
suits filed by strangers on behalf of infants. 
On the one hand you may encourage useless 
and expensive litigation, on the other, you may 
discourage interference very often necessary for 
their protection. Cross v. Cross, 8 Beav. 456. 

4. Guardians in Ireland, — Guardians were 
appointed in Ireland to infants brought up, 
caucated. and domiciled there. Their fortunes 
were in court in England. The court adopted 
the proceedings in Ireland, appointed the same 
persons guardians, notwithstanding they resided 
out of the jurisdiction, and ordered payment to 
them of the maintenance money. Daniel v. 
Newton, 8 Beav. 485. 

INJUNCTION. 

1. Covenant, — An application for an injunc- 
tion to restrain an alleged breach of covenant 
had been once ordered to stand over until the 
decision of two legal questions raised by^the 
defendant. On those questions being decided 
in the plaintifif’s favour, and the motion coming 
on aguii. the defendant raised d third legal 
objection, and the court below, at his request* 
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directed a case to be stated for the opinion of a 
court of law upon it, but, on the ground of the 
delay in bringing it forward, granted an injunc- 
tion in the meantime. On appAl, however, the 
lord Chancellor dissolved the injunctton, not- 
withstanding that circumstance, on the ground 
of the much greater facility of indemnifying the 
plaintijQT than the defendant, according as the 
one or the other might succeed at law. 

Where the interference of the court by in- 
junction depends upon a legal right which is 
disputed, the court ought, for its own security, 
to put the matter into a course for ascertaining 
that right ; and if that is to be done by sending 
a case for the opinion of a court of law, tbis 
court ought not to leave it to the option of the 
defendant, but ought itself to direct a case to 
bep repared, with a reference to the Master to 
settle It, in case the parties differ. Righy v. 
Chreat Western Railway Company^ 2 Phill. 44. 

2. Principles which ought to regulate the 
exercise of the jurisdiction by injunction. 
Spottiswoode v. Clarke^ 2 Phill. 154. 

And see Waste, 1, 3. 

JURISDICTION. 

Appeal . — An appeal was made to the Lord 
Chancellor against an order of the Master of 
the Rolls. \Vhat was done did not appear, 
further than that the Lord Chancellor either 
decided it on the merits, or refused to hear it 
on the ground that the defendant was in con- 
tempt for non-payment of costs. A motion 
was afterwards made to the Master of the Rolls 
to discharge the order, but he held he had no 
jurisdiction to interfere. Oldfield v. Cobbett, 
8 Beav. 292. 

LACHES. 

Admission of assets, — Decree, — Taxation , — 
Observations as to the mode and forms of 
drawing up and passing decrees in the regis- 
trar’s office. 

By consent, the registrar, in drawing up a 
decree, sometimes j^ermits such alterations to 
be made in it as he believes the court would 
sanction, and which are binding on the parties. 

Strict regularity requires that every word of 
a decree should be pronounced or dictated by 
the court, and that, without a subsequent order 
of the court, or at least without personal com- 
munication with the judge, no alteration should 
be made. This became at first inconvenient, 
and at length impracticable, and now the re- 
gistrars, upon consent, allow alterations, as the 
admission of assets and striking out the direc- 
tion to take accounts, which would have been 
neeess^ if assets h^ not been admitted. The 
admission is usually stated to have been made 
by the party’s counsel. 

As to the mode of proceeding to be relieved 
from an admission in a deciee fraudulently in- 
erted, or consented to liw mistake. 

If a party has been iniiuced by fraud to con- 
mt, or has by mistake consented to a deexee, 
TO court has power to relieve him, and will 
do so, upon hemg aat ja fifid that inuid or mia- 
teke exiited, that the eonduct of the part? 
kbndf had not depiived him of tiu to 


relief, and that the r^ef can be given wUh Jue 
regaid to the just interests of others. 

It is doubtful whether the form of proceed- 
ii^ in such cases is strictly settled, or whether 
the same form is exclusively applicable to all 
cases. If the application for relief is made 
immediately and before any proceeding of any 
kind has been had, and if the evidence he clear, 
a rehearing which places everybody in the same 
position as when the consent was given or 
supposed to be given would probably be suffi- 
cient. If the application be after the lapse of 
years, after a devolution of title, and after va- 
rious proceedings have been had, the parties 
may have done or omitted to do so many acts 
materially affecting their rights, as to make it 
in the highest degree unjust to jdace them in 
the same position as tliey were in at the time 
when the consent was given or BU])posed to be 
given. In such a case, a rehearing could 
scarcely be thought of itself sufficient. Again, 
there may be differences in this respect between 
cases of fraud and cases of mistake. In cases 
of fraud the party aggrieved may file an origi- 
nal bill for relief, and it may well be thought 
that he ought always to do so. 

A decree made in 1830, contained an admis- 
sion of assets : a petition of rehearing and a 
special petition to be relieved from the admis- 
sion were presented, which the court conceived 
to be grounded on a fraud committed. Held, 
in 1845, that whether fraud or mistake had 
been committed, yet, considering the circum- 
I stances of the case, the length of time that had 
I elapsed, the transactions that had taken place, 
j the absence of documents, and the iinperfec- 
! tions of the evidence, justice could not be done 
I upon a mere rehearing of the cause as it stood 
jin 1830. 

: Observations as to the allowance to solicitors 
i in taxation of costs for business not necessary 
or required for the interests of their clients, by 
way of compensation for services for which they 
are inadequately remunerated. Distinction be- 
tween this and fictitious charges for important 
I business as clone, which, in fact, has been neg- 
i lected. Davenport v. Stafford, 8 Beav. 503. 
j And see Waste, 2. 

' LBGACV. 

Per capiVa.— Gift of a legacy to A. for life, 
with remainder to jB. for life, and after the death 
of the survivor, upon trust to pay it “ to, be- 
tween, or amongst C., if then living, but if then 
dead, to, between, and amongst children 
and the children of JB. then living, equally,” 
&c. Held, that C. and the chUdren of JB. took 
per capita. Rickabe v. Garwood, 8 Beav. 579, 

See Executor. 

LUNATIC. 

1. Part maintenance of wife out of her sepa^ 
rate incom^i^^Stie court Mrill not order a sale of 
stock to the separate use of a married 
wonmN^jiMMlTO l^ame insane, for the 
poipoife ^NRa pamrsmg her husband the 
cal and extra expenaea occaaumed by her 
Innacy, and wlneh had been diacharged by dm 
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Imsli^d out of his own income. ReAhey* 
32 L. O. 396. 

2. Carriage of commission, — Appointment of 
committee. — Where there is a contest between 
several parties for the carnage of a commission 
of lunacy, the court considers only which of 
them is most likely to bring out the truth, and 
no regard is paid to proximity of relationship 
and other considerations of that kind, though 
these are of importance when the question is as 
to the appointment of a committee. 

In a contest for the committeeship of lunatic, 
the party who has the carriage of the commis- 
sion is not on that ground entitled to any 
preference. 

Where the issuing of a commission of lunacy 
is opposed, or the carriage of it contested, the 
court will not prospectively give leave to any 
party to propose himself as committee in the 
event of the subject of the commission being 
found of unsound mind, but in issuing the 
commission will direct that no proceedings be 
taken for the apj>ointinent of a committee until 
further order. Wehh, in re, 2 Phill. 10. 

3. Power to deal with separate estate of 
married woman for benefit of husband and chiU 
dren. — A wife being of unsound mind and in 
confinement, and her husband being poor and 
unable to maintain her, the court ordered that 
the surplus income of her separate property, 
after providing for her maintenance, should be 
paid to the husband, but refused to apply any 
part of the principal fund to reimburse the 
nusband what he had actually paid for her past 
maintenance, 

Quwre, whether, if the expenses of her jjast 
maintenance had been still unpaid, that circum- 
stance would have made any difference. Ed^ 
%i;ards v. Ahreg, 2 Phill. 37. 

4. Appointment of committee, — A bastard 
tenant for life of real estates being found 
lunatic, leave was given to his natural daugh- 
ter, who had resided with him uj) to the lime 
of his confinement, to carry in proposals for a 
committee of the estate as well as of the person, 
as a check upon the remainder-man. Webb, in 
re, 2 Phill. 11 6. 

5. Advancement out of luuatic*s estate for 
his son. — Application for a reference as to the 
propriety of advancing a large sum of money 
out of the capital of a lunatic’s estate to enable 
bis son to purchase an estate refused. Thomas, 
in re, 2 Phill. 169* 

MARRIED WOMAN. 

1. Domicile . — Compromise. — Compromise of 
suit by married women domiciled in France 
sanctioned without reference to the Master, on 
proof that they had concurred in notorial acts, 
which, by the law of France, were binding on 
them, and that the subject-matter was mere 
personalty. Chamsau v. Rileg, 8 Beav. 269. 

2. Eweeution of deed not comp^j^fible. — The 

court will not make a peremptor y:;|y||||^ on a 
named womma to execute a ooi^^ an 

Mtata not setUed to her 

r^ Jmss, 2 PhilL 170» 

Casa eitad tbs jadgassat : Form v. Faxon, 
Holla Court, 1836. 

See Lunatic, 1, 2. 


MORTGAGOR AND MORTGAGEE. 

See Waste, 1. 

PARTNERSHIP. 

Production of documents . — A partner who 
has mixed accounts of the partnership trans- 
actions with accounts of his own private affairs 
is bound, in a suit instituted for an account of 
the partnership transactions, to produce the 
book containing such accounts. Pesterre v. 
Willis, 33 L, O. 567. 

PUBI^IC POLICY. 

An agreement to put an end to a suit for 
nullity of matTiage on the ground of iinpotency 
is not contrary to public policy. Wilson v. 
Wilson, 14 Sim. 405. 

RECEIVER. 

Executor, — Account, — Interest, — Principal 
and surety . — ^'fhe estate of a deceased receiver 
was liable to make good certain payments, and 
his executors neglecting to }>ay pursuant to 
order, the surety was directed to pay the 
amount with interest at four per cent. Clements 
v. Beresford, 32 L. O. 448. 

SPECIALTY DEBTS. 

Contribution between specific legatees and 
devisees , — A testator having made a particular 
devise of all his real estates, and having be- 
queathed several specific legacies, dies indebted 
by specialty and simple contract. His per- 
sonal estate not specifically bequeathed is more 
than sufficient to pay his simple contract debts^ 
but not suflicienl to pay his specialty debts : 
Held, that the mnount necessary to complete 
the payment of the sjjecialty debts must be con- 
tributed rateably by the specific legatees and 
devisees. Tombs v. RocJt, 2 Coll. 490. 

Cases cited in the judgment : Galton v. Han- 
cock, 2 Atk.424 ; Forrester v. Lord Leigh, 
Ambl. 171; Aldrich v. Cooper, 8 Ves. 382 j 
Pearce v. Lomnii, 3 Ves. 135 ; Makebam v. 
Hooper, 4 Bro. C. C. 153 ; Clifton v. Burt, 1 
P. \V, OTQ, 679 \ O’Neal v. Mead, 1 P. AY. 693; 
Haslewood v. Pope, S P. W. 322 ; Mirehouse 
V. Scaife, 2 Myl. & Cr. 695, 699; Hamby v. 
Fisher, Ambl. 127; 1 Dick. 104; Tipping v. 
Tipping, 1 P. W. 729 ; Duke of Devonshire v. 
Atkins, 2 P. \V.S81 ; Silk v. Pry me, 1 Dick. 
384 ; 1 Bro. C. C. 138, cited ; I.»ong v. Short, 

1 P. W. 40S. 

And see Trust, 8. 

SPECIFIC PERFORMANCE. 

See Husband and Wife, 1. 

TAXATION OF COSTS. 

See Laches. 

TRUST. 

1. Production of documents, Affidavits,"^ 
[The affidavit of the solicitor of a defendant will 
not be admitted upon a motion for the produc* 
tion of documents. ^ 

Communications passing between a trustee 
and other parties, relatively to the trust matters, 
cannot be kept back from any of the cestuis 
que trust, upon the ground of professional con- 
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fi^ence subsisting between the trustee and the England was compellable tt ^rl 

parties with whom he communieated* Tugmell to re- invest the stock in the name 

V. Hooper^ 33 L. O. 328. ' trustee. Sloman v. Bank of Enylandi 14 oim. 

2. J^commendation in a mil to an office , — 475. ' . 

Words ^ adoice not a trust. — -Jiyanetioff.— The 8. Debt by specialiy. — The mowy due m 

expression of a testator’s wisA and desire that respect of a breach of trust where the trust » 
the trustees of his will should^ whenever they created by instrument under seal is a specialty 
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might have occasion for a receiver, agent, or 
manager of his estates, appoint a certain per- 
son, does not confer upon the latter an irre- 
vocable right to be so appointed. 

An injunction will not be granted to restrain 
the anticipated commission of an act where the 
plaintiff’s equity (if any) would not arise until 
such act should have been done. Finden v. 

Stephens, 33 L. O. 186. 

3. Payment of money into court, — A trustee 
charged with misapplication of trust-monies 

admitted by his answer that he had nusaimhed injunction was prayed by the 

three sums, and set forth a debtor and creditor i 
account in which he credited himself with, * 


debt. Wood v. Hardisty, 2 Coll. 642. 

Case cited in the judgment : Bartlett v, Hodgson* 
3 T. R. 42. 

IVARD. 

See Guardian and Ward j hifant, 1, 4. 

WASTE. 

1 . Mortgagor and mortgagee, — InjuncHonf 
though not prayed. — After a decree^ in a fore- 
closure suit, a mortgagor in possession^ began 
to commit waste ; he was restrained by injunc- 


Goodman v. Kine, 8 Beav. 379- 

^ , .. } 2. Tenant for life and remainder ^man . — 

amongst others, those three sums, and also with - ^ t,W.-Z.«cAes.-Tenant for Ufe com- 
a fourth sum which was couallv inadmissible. ..r « y i , 


a fourth sum which was equally inadmissible, 
but which turned the balance of the account 
in his favour. On a motion for payment of the 
three sums into court. Held, that the plaintiff, 
not having in his motion challenged the fourth 
sum, the motion could only be granted to the 
extent to which the answer admitted a balance { 
after striking those three items out of the dis- 
charge. Nokes V. SeppingSy 2 Phi 11. 19. 

4. Staying proceedings on the application of 
a defendant, — After a suit for the execution of 
the trusts of a deed, by which real estates had 
been vested in trustees for sale and payment of 
incumbrances, which were very numerous, was 
nearly ripe for hearing, the court, at the in- 
stance of the owner of the estates, ordered all 
the proceedings to be stayed on jiayment to the 
plaintiff of all his pecuniary claims in the suit, 
and costs, (all other parties to the deed con- 
senting,) although the plaintiff insisted that the 
execution of the trust in this suit would inci- 
dentally affect other objects in which be was 
interested in reference to the estates comprised 
in it. Darner v. Earl of Portarlingfon, 2 Phill. 
30. 

5. Forfeiture. "--A courtof equity will declare 
and give effect to a forfeiture, when? such for- 
feiture is incidental to the administration of a 
trust. Duncombe v. Levy, 5 Hare, 232. 

6. Property lost. — Indemnity of new trustees. 
—In a suit to appoint new trustees of a settle- 
ment, where a part of the trust property had 
been lost by previous negligence or breach of 
trust, the court refused to confine the trust to 
the remaining property, but appointed the new 
trustees of the whole of the property comprised 
in the settlement, directing (for the protection 
of the new trustees) a reference to inquire 
whether it would be proper to take proceedings 
for the recovery of the property which had been 
lost. Bennett v, Burgis, 5 Hare, 295. 

7. Bank of England. ^Forgery, — One of the 
two trustees of a sum of stock sold it out under 
a power of attorney to which he had foiged the 
signature of his co-trustee, and some time af- 
terwards absconded. Held, that the Bank of 


mitted equitable waste in 1809, during the in- 
fancy of his eldest son, the first tenant in tail 
in remainder. The son came of age in 1819* 
In 1828, he was cognizant of the act of waste 
committed by his father, but did not institute 
any suit on account of them until 1840, which 
was two years after his father's death. 

Held, that the suit was not barred by length 
of time. Duke of Leeds v. Lord Amherst, 14 
Sim, 357. 

And see Laches, 

3. Incumbent. — Patron. — Injunction. — It can- 
not be decided as a general proposition, without 
any exception, that the conversion of ancient 
meadow into arable is to be treated as waste. 

In respect to waste, a parson or vicar is not 
to be considered as merely lessee for years, or 
as tenant for life, under a will or settlement. 

The court will not restrain an incumbent 
from ploughing up a meadow infested tvith 
moss and weeds, for the purpose of laying it 
down again in grass when properly cleaned. 

Whether a patron is in any case entitled to 
an injunction to restrain the incumbent from 
ploughing up ancient meadows, guerre. Duke 
of St. Alban'* s v. Skipworth, 8 Beav. 354. 

Case cited in the judgment : Simmons v. Norton, 
7 Bing, 648. 

And see Injunction. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


RE PORTICO »Y 


BARRISTERS 

COURTS. 


OF TilK SEVERAL 


iLarir €f}mtsliar* 

Flight V. Marriott. April 30, 1847. 
RETURN %>F DEPOSIT ON APPEAl*. 

Tks appettant is entitled to the return of the 
sum deposited on presenting a petition qf 
rehearing, if the decree appealed against is 
reversed: and he is not derived of this 
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hy the fact that a ease tUte 6^ di* 
reeted to try a question raised in the suiU 

Mr* Stuart applied for the return of the sum 
deposited hy tne appellant on presenting the 
petition of appeal. The decree of Ftce* 
Chancellor Knight Bruce in this case had been 
reversed, and a case directed to be sent to law 
to try the question of usury raised in the suit. 
The respondent made several objections, but 
the learned counsel submitted, that the appel- 
lant having been successful was entitled by 
the practice of the court to have the deposit 
returned. 

The Lord Chancellor^ after consulting with 
the registrar (Mr. Colville,een.) said, he thought 
the deposit ought to be returned '—such return 
would not in anywise effect the issue of the 
action. 

ItoUa Couit. 

Baker v, Sowter* Feb. 8th, and May 6th, 
1847. 

PURCHASER.— TITLB.— DECREE. — MOTION. 

The court will noiy upon motion, discharge a 
purchaser from his purchase, upon the 
ground of objections which affect the pro* 
priety of the decree for sale ; though where 
the purchase money was eery small, it al- 
lowed the objections to the decree to he 
raised upon petition. 

A purchaser is not entitled to he relieved from 
his purchase, upon the ground of the decree ! 
under which the sale is made being ir - ! 
regular. ! 

This was an application to discharge an ; 
order for the payment of purchase money into j 
court, and for a reference to the Master to tax j 
the costs of the purchaser. The order had been j 
originally obtained on the application of the 
purchaser, who now sought to have it dis-i 
charged, but it had been obtained upon the j 
supposition that a good title could be made to ; 
the property purchased without a reference as j 
to the title. The purchaser now stated, that he < 
had discovered the title to be clearly bad, as j 
the estate was in settlement, and there was no , 
person entitled to sell, so that the order for sale | 
ought not to have been made. 

Mr. Tinney and Mr. Hardy, for the motion, 
relied on the circumstances as above stated, 
and also contended, that the order having been 
originally obtained under an agreement as to 
the time when the sale should be completed, 
which had subsequently been abandoned, must 
be considered as a nullity. 

Mr. Kindersley and Mr. Sheffield, contr^. 

Lord Langdale said, he could not, on such 
an application as the present one, consider ob- 
jections to the decree, which this objection 
amounted to. The only question which he 
could entertain was, whether the qrder sought 
to be discharged could stand inits present form. 
If it had been drawn up by agreement, and 
that agreement had been departed from, the 
purchMer might be relieved. But in that case 
the proper course would be, to make the order 


which might be made adversely, namely, the 
usual order for a reference to the Master to 
report upon the title, when the objections now 
urged would be taken. His lordship after* 
wards, hc^wever, upon the representation that 
the purchase-money was only 260f., and that 
there was no other question between the parties 
but this one of the power to sell under the set- 
tlement, allowed the point to be raised on upon 
petition to come on with the motion, and the 
motion to stand over for that purpose. 

A petition was presented accordingly, but. 

Lord Langdale refused the application, stat- 
ing, that for the reason^ assigned in Lloyd v. 

I Johnes, 9 Ves. 37 ; Bennett v. Hamill, 2 Sch. & 
j Lef. 566, and Curtis v. Price, 12 Ves. 89, he 
I did not think that a purchaser was entitled to 
‘ be relieved from his purchase, upon the ground 
of the decree under which the sale was made 
being irregular, although had such an objection 
been open to a purchaser, he would have been 
entitled to be relieved in the present case. 

Re Points. March 11, 1847. 

ORDER FOR DELIVERY OF PAPERS. •— SO- 
LICITOR. 

The court will not make an order for the de- 
livery of papers against a solicitor in his 
absence, because he has not complied with 
an order to deliver his hill, without a pre- 
vious order for the serjeant-at-arms to com- 
pel appearance. 

This was a motion to compel the delivery of 
certain title deeds by a solicitor, without pre- 
judice to any lien he might have upon them. 
The solicitor had not delivered his bill though 
an order for the delivery of it had been obtained 
— and did not appear. 

IMr. Cooper for the motion, cited Cooper v. 
Hewson, 2 Y. & C. 515. 

Lord Langdale observed, that in that case 
the solicitor appeared. Here the court was 
asked to make an order upon a solicitor in his 
absence — an order for the delivery of deeds and 
papers, because he had not delivered his bill. 
The proper course would be to obtain an order 
for the serjeant-at-arms to compel an appear* 
ance. Order made accordingly, subject to the 
production of an affidavit of the bill not being 
delivered. 

®iurn’e 13cuc(. 

(Before the Four Judges.) 

The Queen v. Turk. Easter Term, 1847. 

PRACTICE. — CERTIORARI.— RETURN. 

Jii September A. B. was convicted before ma- 
I gistrates of harbouring seamen, under ihJe 
I '74-8 Viet. c. 112 in November a writ of 
certiorari issued to remove the record of the 
conviction into this court: in December a 
return was made : and in January'^ the 
points for argument were given. The con- 
riction omitted to set out the emdence 
taken before the magistrates. The eburt 
[ discharged a rule obtained either to quash 
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the return^ or to take U off the^les qf tie 
>eourty in order that the conviction mipht he 
amended by setting out the evidence. 

The certiorari required the magistrates to 
return the record of a conviction Jn which 
A. B. was convicted of certain trespasses 
and contempts. 

Held^ that although only one offence was 
committed y the conviction was properly de~ 
scribed, and that after the magistrates had 
returned the right conviction it was too late 
to take such an objection. 

A WRIT of certiorari having issued, on the 
fiat of the x\ttorney-General, to bring up a 
conviction, under the statute 7 & 8 Viet. c. 
il2, the Merchant Seamen’s Act, a rule nisi 
was afterwards obtained to show cause why the 
writ should not be quashed, or why the return 
should not be taken off the files of the court in 
order that the corndetion might bo amended by 
the inagistiates. 'J’he conviction was for har- 
bouring sentnen, and the defect in the convic- 
tion was, that :ill the evidence was not set out. 
The conviction took place on the 22nd Sept., 
on the 12th November the certiorari issued, on 
the 5th December the return was made, and on 
the iGth January the points for argument were 
given. The object of the application was, to 
enable the magistrates to supply the defect in 
the conviction in order that the opinion of the , 
court might be taken on the construction of j 
the 50th and 51st sections of the act. | 

The court called upon Mr. G reaves \n support ! 
of the rule. The ei'idcnce intended to be in- | 
serted in the conviction had been received by j 
the magistrates, but from some omission had 1 
not appeared in the conviction. I can find no 
case where such an amendment has been aU 
lowed, but the court has a discretion in the 
matter, if they think fit to exercise it, A comic- 
tion inay he drawn up at any time till im- 
peached directly or indirectly, either by being 
litigated in a court of appeal, or on a writ of 
habeas corpus. Hex v. Dukes,* Rex v. Barker,^ 
Rex V. Marsh,^ Rex v. Wakefield,^ Rex v. 
Neville,^ MeJlish V. Richardson.^ I 

He also contended, on the authority of the \ 
case of Rex v. Hedingham Sible,^ that the cer- ; 
tiorari which was to bring up the record of a ! 
conviction of certain trespasses and contempts, j 
did not include trespass and contempt in the | 
singular number. 

The Attorney-General, (Sir J. Jervis,) contra, 
was only called upon to answer the last oh- j 
jection. This certiorari is framed according to | 
the uniform and constant course of practice, j 
There is only one offence committed, and it is I 
not contended that the magistrates have not I 
returned the right conviction. In the case ‘ 
cited the order was for the removal of a man, , 
his wife, and their children, and the certiorari j 
described it as an order for the removal of the 

« 8 Term R. 625. ^ 1 East, 186. 

« 2 Barn. & Cress. 717. ^ 1 Burr. 488. 

^ 2 Bam & Adol. 299. ^ 7 Bar. &Cres« 819* 

V 1 Burr, S. C« 102. 


man and kis children. Here the record is 
properly described, unless the court holds that 
the plural does not include the singular. 

liord Denman, C. J. It appears to me this 
application is made too late. There is no doubt 
the court will interfere in certain cases for the 
purpose of preventing mischief being done, but 
It is difficult to see what should have interfered 
to prevent an application being made to amend 
the conviction between the months of September 
and January. If the court should see that any 
fraud had been practised, or that any person 
had been improperly convicted, it might, in the 
exercise of its discretion, grant such an indul- 
I gence, but there is no sufficient ground for the 
: interference of the court in the present instance. 

! On the other point I think there is no objec- 
tion to the form of this certiorari, it is perfectly 
consistent with the constant course of ])ractice. 
The certiorari requires the magistrates to 
return the record of a certain conviction, and 
if there had been any doulit or ambiguity, they 
might have returned that they had no such 
conviction, but they do not do so, they return 
a conviction which the Attorney-General says 
is the one he wanted. 

Patteson and Wightman, J.’s, concurred. 

Rule discharged. 


3Brnrb ISracttrr Court. 

Hilton y. Lord Qranrille. Ea.sterTerm, 1847. 

PREROGATIVE OF THE CROWN. —VENUE. 

The prerogative of the crown to change the 
venue in an action can only he exercised by 
the crown officers in actions coming within 
the class of personal in the sense of tran- 
sitory. 

Quaere, Whether in a rule to shmv cause the 
Attorney -General has, ojfficiallg, in this 
court, a right to the final reply. 

Action for negligently working certain 
mines underneath the town of Newcastle- 
under- Lyne. The defendant, who was a tenant 
of the crown, applied for and obtained an aide 
le roi. The Attorney-General, at the latter part 
of Easter Term, applied ex officio for an order 
for a trial at bar, and for the summoning of a 
jury from the county of Middlesex. 

Mr. Godson now moved for a rule to set 
aside this order so far as related to the sum- 
moning the jury from the county of Middlesex. 
The right of the crown to an order of that sort 
is confined to cases of a purely personal nature, 
and does not extend to cases affecting an in- 
terest in land. The Attorney - General v. 
ChurchiU, (as where a case of the Attorney^ 
General v. Parsons,^) founded on a statement 
made in Manning’s Exchequer Pmctice,® was 
overruled. 

The Attomey^fieneral and Mr. Ellis showed 
cause in the first instance. This case is not 
touched by that of The Attomey-Qenerai r. 


M8Moe.&Wels. 171. ^ ^2 Mee. & W. 23. 
® Bk. 3, c. 21, 8. 1, p. 96. 
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iShurchiU. That ease xnerely corrected an 
error previously existing in the professioD, and 
declared that the crown had no right of thk 
k^d in an information of intrusion. There 
the court thought such an information to be a 
proceeding of a real^ and not of a personal 
nature. But here the proceeding is altogether 
of a personal nature : it was an action for 
damages for negligently working mines. It is 
entirely distinct from a proceeding in which 
the right to the soil is in issue. The crown 
had a right to prevent, in a case like this, the 
issuing of the writ of nisi prius^ and if so, the 
trial must, as of course, take place at bar. 
Surely if the right of the crown attached so far, 
it must attach to tlie extent of changing the 
county from which the jurors were to come. 
This is not merely the case of a prerogative of 
the crown court, but is a prerogative used for 
the benefit, and conceded to the demand, of 
the subject. 

Mr. Godson, Mr. Stammers^ and Mr. Joseph 
Brown, in support of the rule. The right of the 
crown is restricted to actions that are personal 
in the sense of transitory. Where the action ' 
partakes of the nature of the realt)% the crown 
has no prerogative of the sort now contended 
for. The jurors may be required to have a 
view. Now they can only have that by the in- 
troduction into the innire facias juratores of a 
clause ern[)(nvering the sheriff to take the jurors 
to the place to ))e viewed. The sheriff of Mid- 
dlesex u'ould have no right to take the jurors 
summoned from that county into the county of 
Stafford to view a place situated within- the 
bailiwick of another sheriff. 

The Attorney-^General claimed the right of 
reply, and 

Lord Denman said, that at least is a clear pre- 
rogative of the crown. 

The Attorn ey -Gen QtaU The objection as to 
the view has nothing to do with the case, for if 
that could operate to prevent the a])plication of 
the rights of the crown, it would (iperate in 
cases of proceedings purely personal, which con- 
fessedly it would not. 

Lord Dew »i«w, C. J, It appears to me that, 
the case of The Attorney-General v. Churchill | 
has in substance decided the ])resent. Mr. * 
Baron Parke, in delivering the judgment of the 
court there, say-s,** — ^^Tbis question must be 
determined, as such always ai-e, by authority, 
viz., by precedent and the decisions and dicta 
of judges and text- writers.** In speaking of 
the dicta of text-writers, the learned judge did 
not mean to say that text-writers could create 
the law, for it is curious enough that that very 
case of The Attorney-General v. Churchill arose 
out of the mistake of a most learned living text- 
writer, who had misapplied a case which is to 
be found in Savill*8 Reports.® But though 
text-writers cannot create the law, they may 
show what has always been Ireated as law. 
That would in fact be by producing precedents. 
Now here there are no precedents ; there is 
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nothing 111# authority for what we are now 
asked to do, nor is there, in my opinion, .^auj 
necessity now shown to the court to justify it 
in saying that this peculiar proceeding ought 
to be adopted. I am therefore of opinion that 
the present rule must be made absolute, and 
the previous order must be discharged. 

As to the right of the Attorney-General to 
reply, I ought to say that Mr. Robinson (the 
Master of the Crown Office) informs me, that 
in 1841, his right in a case of this sort was de- 
nied in this court, though it was said that he 
was allowed that right in the Exchequer. 

Mr. Justice Patteson said, that it was impos* 
sible to distinguish this case from that of The 
Attorney-General v. Churchill, which in his 
opinion was rightly decided. The plaintiff here 
was compelled by the nature of the action to 
lay the venue in Staffordshire, and the crown 
had no right to come here and as a matter of 
prerogative alter that venue, for the case re- 
ferred to distinctly confined the power of the 
crown in thus changing the venue to actions of 
a transitory nature. 

Mr. Justice Wightman and Mr. Justice Brie 
concurred. 

Order for summoning the jurors from Mid- 
dlesex discharged. 

The Attorney-General then, on behalf of the 
crown, made a suggestion to the effect that a 
fair trial could not be had in Staffordshire, and 
on that suggestion asked for a rule to show 
cause why the venue should not be changed- 

Rule granted. 


Cotnmon 

Stockbridge v. Owen, Easter Term, 1847. 

SUMMONS AT CHAMBERS. COSTS AFTER 

ABANDONMENT. 

After a summons obtained before a judge at 
chambers has been abandoned by the party 
obtaining it this court will not entertain an 
application to compel such party to pay the 
costs consequent thereon. The mode of en- 
forcing payment {if at all) is by another 
summons at chambers, 

Dowling, Setjeant, moved for a rule, calling 
upon the defendant to show cause why he 
should not pay the costs occasioned to the 
plaintiff by a summons which the defendant 
had taken out before a judge at Chambers, and 
afterwards abandoned. He was proceeding to 
state the circumstances, but without hearing 
him further. 

The Court said, without expressing any 
opinion as to whether or not the right to costs 
existed, it was clear the only mode of pro- 
ceeding (if at all) was by a judge’s summons, 
in the same way as the matter had commenced, 
and therefore, that the present application 
could not be entertained. 


d 8 M. & W. 891. 

^ Lyster and Eaton v. Edwards. 


Rule refused. 



186 Exchequer. — Bueineee of the Courte. — Proeeedinffe in ParKamentj-^Ijetier Box. 


Sxr8t88tr. 

Christie and another^ assignees of Yeld, a bank- 
rupt^ V. Bell and another, public officers. 

WRIT OF SUMMONS. — AMBKOMRMT. MMI* 

TATIONS. 

The court will amend a writ of summons by 
inserting therein the character in which the 
pUdntiffs sue, or the defendants , are sued, 
if it appear that the debt would otherwise 
be barred by the Statute of Limitations. 

In this case a writ of summons issued, directed 
to Robert Bell and Edward Stewart,” requiring 
them (in the usual form) to enter an appearanceat 
the suit of James Christie and Joseph Adnit,” 
in an action on promises. A declaration was 
delivered in wnich the plaintiffs ilescribed 
themselves as the assignees of Yeld, a bank- 
rupt, and the defendants were described as two 
of the registered public officers of **The National 
and Provincial Bank of England Banking 
Company.” Alderson, B., at chambers, having 
set aside the declaration on the ground that it 
\aried from the writ in the description of the 
parties, an application was made to amend the 
writ by stating therein the character in which 
the plaintiffs sue and the defendants are sued, . 
and it appearing that the debt would otherwise 
be barreci by the Statute of Limitations, Parke, ; 
B«, ordered the amendment* 

The Attorney- General moved to rescind the 
order of Parke, B,, upon affidavit that the 
money sought to be recovered was received by . 
the flanking company in the year 1 840, and had 
been distributed among the shareholders of the ! 
bank at that time: that the company was! 
a fluctuating body, and now consisted of many j 
persons who were not shareholders in 1840. 
It was, therefore, submitted, that the effect of 
the amendment would be to change the de- 
fendants and to render liable those members 
who have never received the money. In Ro- 
bert v. Bate, 6 AdoL & E. 783, the court of, 
GLueen’s Bench refused to amend a writ byj 
addling the name of a defendant ; though that 
case is at variance with the decisions in this 
court. Lakin v. Watson 2 C. & M. 685 ; 
Brown V. Puller ton, 13 M. & W. 556 ; Culver- 
well V. Nuyee, A Dow. & L. 32. 

Pollock, C. B. 1 consider the point as settled ; 
but if it were open, I think we ought not to 
alloTV an amendment where the Statute of Limi- 
tations has begun to run. 

AHerson, B. When the judge allowed the 
amendment he must have -been satisfied that 
the service was on the defendants as i>ubUc 
ol&ecsts, and not in their private capacity. If 
so, what injury is done by inserting in the writ 
the words public officers? 

Parke and Rotfe, B.s concurred. 

Rule refused. 

BUSINESS OF TSE COURTS. 

4 . .«*.»** 

Monday, the 14th— Tues- 
fte 15th — Wednesday, 8$rd~9Mttr- 

26th — and Wednesday, tibe 30th days 
mat.; and bn Thursday, the Ipt-^l 


Friday, the 2nd— and Saturdav, the 8r4 days of 
July next, hold sittings, and wul prcrcew in dis- 
posing of the business in the Crown Paper ; 
and will also hold a sitting on Wednesday, the 
7^ J"tfly next, and give judgment in cases pre- 
vibiisly argued. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

of ilorlra. 

NEW BILLS IN PROGRESS. 

Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. The I^rd 
Chancellor. 

Debtor and Creditor. For 2nd re^i^. 
'Fhe Lord Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. (No. 
2.) In Select Committee. Lord Brougham.^ 

Threatening Letters. For 2nd reading. 
Lord Denman. 

(]!lergy Offences. In Committee, 
li^ouat of Commons. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

Law of Railways. Mr. Strutt. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. Sir John 
Pakiugton. 

Lunatic Asylums Regulation. Att.-General. 

Inclosiire Act Amendment. Sir 1^. Thesiger. 

Health of Towns. Lord Morpeth. 

Towns Improvement Clauses. 

Taxation of Costs on Private Bills. In 
Committee. Mr. Hume. 

Registration of Voters, For 2nd reading. 
Mr. Walpole. 

Highways. In Select Com. Sir Geo. Grey. 

Administration of the Poor Laws. Sir Geo. 
Grey. 

Copyhold Commission Continuance. 

Turnpike Acts Continuance. 

Loan Societies Continuance. 

Ecclesiastical Courts. Mr. Bouverie. 

THE EDITOR’S LETTER BOX. 

*‘An Articled Clerk” states the following 
point in conveyancing practice : — A. grants 
a lease to B., each cf whom employs a solicitor 
in the ordinarv way. A.^s solicitor attests the 
execution of the lease by his client, and B.*s 
solicitor attests the execution of the counter- 
part, neither lessor nor lessee personally ap- 
pcai-ing. 'rhe credit of each solicitor is taken 
by the other that the lease and counterpart 
have been duly executed by the respective 
parties.” Our correspondent asks whether a 
solicitor is justifled in this course, and wither 
he would be liable to his client in an action, 
should it afterwards be discovered that the 
signature of the opposite party was not genuine. 

‘"Taciturn” inquiry whether the widow of a 
person who dies seised of a rent-charge or 
modus, payable out of freehold lands, is entU 
ried to dower theteoiit ? 

The letter of C. F. C., shall be attended to- 
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— « Quod magis ad nos 

Pcrtinet, et nesdre malum est, agitamus.” 

IlORAT. 

OPERATION OF THE COUNTY I law practice in actionsW ejectment^ when 
COURTS ACT. [the declaration has not been served on the 

tenant in possession personally^ but it is 
The diversity of decision and practice, shown to the satisfaction of the court that 
which was predicted as the inevitable con- it has come to his knowledge in due time, 
sequence of the establishnient of the furnishes a clear and obvious analogy, and 
County Courts, without effective superin- the reported cases on this branch of prac- 
tendence or appellate control, begins tice, it might be imagined, would guide the 
already to excite dissatisfaction. Conflict- judges of the County Courts in deciding as 
ing decisions arc reported to have taken to the nature of the evidence necessary to 
place on various points of greater or less show that the service of the summons had 
practical importance. From a multitude of come to the knowledge of the defendant 
communications received on the subject we ten clear days before the return day.*’ We 
shall refer to a few instances, selected upon ! have only heard of a single instance in 
a consideration of the extensive application I which any judge of a County Court has 
of the principles Involved in them. (adopted this view. In nearly every dis- 

The rules of practice settled by the I trict a different rule is laid down, as to 
judges of the superior courts, so far as they 1 what evidence shall be necessary to satisfy 
apply to cases in which the summons to I the judge that the summons has come to 
appear to a plaint has not been personally the knowledge of the defendant. Some 
served, would seem to admit of a great judges are satisfied, if the bailiff’s assistant 
variety of construction. iSW'cars that he left the summons at the de> 

The 6tli rule provides, that ** every such . fendanfs supposed residence more than 
summons must be served ten clear days ' ten days before the return day. It is 
before the holding of the court at which it 1 thence assumed that the service must have 
shall be returnable,” whilst rule 11 pro- i come to the defendant’s knowledge indue 
vides, that in all cases where a summons ; time. Other judges require, that the sum- 
to appear to a plaint shall not have been ! mons-server should swear, that he re- 
served personally, and the defendant shall i quested the person to whom he delivered 
not appear at the return dajs it must be ! the summons to deliver it to the defendant 
proved to the satisfaction of the judge, 1 upon his return; whilst other judges re- 
tliat the service of such sum.Tions has come j quire evidence that some inmate of the de- 
to the knowledge of the defendant ten fendant's house promised to deliver the 
dear days before the said return day/* summons to the defendant upon his return 
Without discussing how far the latter home; and we understand one or more of 
'MgOlation may be considerfd expedient or the judges have been so strict as to require 
necessary, we may venture to remark, that some evidence of subsequent declarations 
it not appear to be peculiarly qpmpli« made by the party with whom the sum* 
or to suggest any extraordinary dif- mons was left that it bad come io the de- 
eecstructlon. The common fendant*s hands. Itthe pra^ i^^vice is 

VoL. xitxiv. W 
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insufficient, it is the practice, we under- may bring distinct plaints in respect of 
stand, of many judges to dismiss 'the sum- each cause of action. If this construction 
mons absolutelj^ leaving tlie plaintiff to of the act be correct, it is evident the^ new 
commence de novo ; but we have heard of courts will have a more enlarged jnrisdic- 
cases where considetaiihn was 4 k 1- tion than was at first supposed, and by the 
journed to give tlie plaintiff an oiTporlttnity splitting of demands in the manner sug- 
of effecting service without requiring him gested, plaints ma)' be multiplied to an 
to issue a new summons. extent which will give the judges of the 

Tl>e statute* declares, that all pleas of County Courts established in populous 
personal actions where the debt or damag districts an income derivable from fees far 
claimed is not more than 20/., whether on j exceeding the sums paid by way of salary 
balance of account or otherwise, may be|to the judges of’ the superior courts at 
holden in the County Court and, as our I Westminster. An erroneous impression 
readers have learned, by a decision pub- i prevails, that the emoluments receivable 
lished last week, one of the new judges bj^ the judges of the new courts is limited 
conceives that tlfis provision ci.ablcs the to 1 .200/. per annum, and that the clerks 
County Court to entertain a suit for a onl^' receive GOO/, per annum. As the 
portion of a plaintiff’s claim, reserving to. matter now stands, the judges, clerks, and 
the plaintiff the riglit of enforcing the ^ high bailiffs, arc entitled, under the 37th 
other portion of hij claim by a second, or - section, to receive and keep all the fees 
several successive plaints.^ For example, . payable under the schedule marked D, and 
it is said, that if a plaintiff claims 100/. for altliough the amount of fees must vary in 
five parcels of goods of equal value, de- everj^ district, as already hinted, it is said, 
livered at different times, he is not bound that the fees receivable by the judges 
to enforce the claim by one action, but under that schedule in some districts will 
may enter five different plaints in the . quadriqde 1,200/. per annum, and in such 
County Court, and recover upon each to; cases the fees of the clerk and high bailiff 
the extent of 20/. So, if 60/. be claimed I will be in the same increased proportion, 
for three quarter’s rent, ft is held that the* By the section last referred to, the Secret 
plaintiff may enter a distinct plaint for the ' tary of Slate, with tl.e consent of the 
rent due in respect of each quarter, and in Trcasuiy, may diminish the amount of 
this manner recover the full amount clue to fees, and under section 39, her Majesty, 
him. It xvas understood when the measure . with the consent of her Privy Council, 
'was before parliament, that the G3rd section ' may order tiie judges, clerks, bailiffs, and 
was introduced into the act expressly to officers of the new courts to be paid by 
prevent such a construction. That section salaries instead of fees, and in that case, 
enacts, that it shall not be lawful for any (under section 40,) the salary to be re- 
plaintiff to divide any cause of action for ccived by a judge is not to exceed 1,200/., 
the purpose of bringing two or more suits and that of a clerk GOO/, per annum, ex- 
fn any of the said courts, but anj- plaintiff’ elusive of the salaries to clerks employed 
having a cause of action fbr more than 20/., in the business of the courts, and other 
"for which a plaint might be entered under ; expenses incidental to the office, and ex- 
this act if not for more more than 20/., may ' elusive of the sum that may be allowed by 
abandon the excess, and thereupon the tlie Treasury for travelling expenses, with 
plaintiff shall, on proving his case, recover j reference to the size and circumstances of 
to an amount not exceeding, 20/., and the ; each district. 

judgment of the court upon such plaint ; It appears to be contemplated by the act, 
shall be in full discharge of all demands in 'that tlie bailiff* may hereafter be paid by a 
respect of such cause of action, and entry fixed salary instead of fees, as well as the 
efthe judgment sliall be made acrorclingl 3 %’' other officers. From tlie great anxiety dis- 

II is now contended, that effect is given to played, however, in protecting the rights 
Ihe clause last cited by holding, that when of the bailiffs in respect of fees, we ai^pre- 
a single cause of action exceeds 20/., if the hend it is not anticipated this useful class 
pfaintiff proceeds in the County Court, he of officers are speedil 3 >^ to be reduced to 
must abandon the surplus, but that he is fixed salaries. In the schedule D, annexed 
wot bound to inci ode separate causes of to the act, under the title of High BaiHfiTs 
action exceeding 20/.- in one plaint, but Fees,” in the first line we find, that the 

— — - ^ — high bailiff is entitled to fees, vaiying- 'frotti 

* * 9 & 10 Viet, c. 95, 8. 58." according td the amoflint uf 

!* See decision in bur last, p. 126.' the 'pteintiff’s claim, fiorr ^*cidlfng way 



Operation of the Cotmiy Cowrie Act, 


Cftuse.*’ It has already been ascertained 
in tbe County Courts, as in every other 
court for the recovery of debts, that a large 
proportion of the suits which are com- 
menced do not come to a hearing, but are 
arranged between the parties out of court. 
In such cases, the parties do not in general 
go through the idle form of appearing at 
the time appointed for hearing, and if the 
bailiATs fee for “calling” the cause were 
postponed to this stage, he might call upon 
suitors for his fees as he might “ call 
spirits from the vasty deep,’’ without any 
security that the one more than the other 
would respond to liis call. To obviate this 
difficulty the practice has already been 
established, we are informed, in manj' dis- 
tricts, of obliging tlie plaintiff upon enter- 
ing his plaint to lodge the bailiff s fee for 
“ calling tbe cause-*' By this {)rudent ar- 
rangement, if the debt should be paid, or 
the matter in dispute amicably adjusted, 
before the day fixed for hearing, the high 
bailiff* “ moults no feather.” Some persons 
are so unreasonable as to complain of this 
arrangement, and to ask, would it be 
tolerated, if a suitor upon applying for a 
writ of summons to commence an action in 
one of the superior courts,'^' was informed 
that he must then deposit the court fees 
payable upon a trial ? 

Other instances have been communi- 
cated where the Judges of the County 
Courts are said to have evinced a disposi- 
tion diametrically opposed to that which 
prevails elsewhere, by discouraging the 
amicable arrangement of claims between 
parties, without the intervention of the 
court, and recommending, if not personally, 
at all events by their officers, that suitors 
should in every case fortify their arrange- 
ments for payment by embodying them in 
an order of the court. The granting of an 
order in every ease is preceded by the 
payment of certain prescribed fees, varying 
in amount from three pence to three 
shillings, pa 3 '^able as well to the judge as 
the clerk ; and it has been stated, that the 
scdicdulc of fees in this particular is so am- 
biguously framed as to have already occa- 
sioned a diversity of practice in regard to 
the fees claimed upon “ entering and draw- 
ing up every judgment and order/’ 

Whatever may be the merits or defects 
of the measure in other respects, it must be 
considered matter of regrel, that when the 
experiment of the New County Courts was 
teoolved opoiit nn element Of aui^icion 
sbouki mnsNcetsartly be minuted ia their 
constitti^on^ by eikactm^^^ the eompen^ 


sation of the judges and other officers should 
be dependent upon fees, and the amount of 
their emoluments be increased or dimi- 
nished in proportion to the number of 
plaints entered. Although, in point of 
fact, no sordid considerations should ever 
enter into the minds of those upon whom 
the dut}" is devolved of making practical 
regulations and pronouncing judicial decir 
sions in the new courts, it may sometimes 
be suggested that they have acted with a 
view to the multiplication of suitors, or 
with an inordinate regard to the pecuniary 
interests of their own officers. To be sub- 
ject to such an imputation, however un- 
founded, must be painful and embarrassing 
to men of delicate and honourable feeling. 
As it does not require the authority of par- 
liament, but may be effected at the instance 
of the executive government, by means of 
an order from her Majesty in council, we 
hope to see the judges and officers of the 
County Courts speedily relieved from the 
invidious distinction of having their ser- 
vices compensated by the payment of a 
multitude of fees of small amount instead 
of by fixed salaries. 

Wc cannot conclude this notice without 
referring to the application made to Mr. 
Justice Wightmariy sitting in the Practice 
Court of the Queen’s Bench, on the 2nd 
June, and which appeared in all the daily 
papers on the following day, at the instance 
of Mr. William Ablett, who held the office 
of Clerk of the Court of Requests at St. 
Albans, (under the 25 Geo. 2, c. 38,) since 
the year 1825. It appeared that the jCldge 
of the New County Court for the district 
which includes St. Albans, had appointed 
Mr. Edward Gibson as clerk, and the 
motion in the Bail Court was for a rule to 
show cause why an information in the 
nature of a quo loarranto should not be 
filed against Mr. Gibson for exercising the 
office of Clerk of the County Court at St. 
Albans. We arc informed that the rule 
has since been enlarged, and is not likely 
to be discussed until Michaelmas Terra. 
Without presutping to offer any opinion 
upon the legal question involved in Mr. 
Ablett’s case, wc believe we give expres- 
sion to the universal feeling which prevails 
throughout the profession, when we state, 
that ill the appointments under the Small 
Debts Act great hardship and injustice has 
been inflicted on individuals bydisregarding 
the claims of old and meritorious officers. 
In reference to this subject, we commend 
to our readers’ attention tbe discussion 
ill the House of* CkHnmons Tuesday 





Taxatiim ^ Parliamentarjf Costs^ — Law of Attorneys. 


evening last, in reference to Mr, Drew’s 
case, the particulars of which we published 
in a former number. It is satisfactory to 
know that, beyond the circle of govern- 
ment retainers, it appears to be universally 
considered that Mr. Drew has been unfairly 
and unjustly treated. 

TAXATION OF PARLIAMENTARY 
COSTS.— LAW OF ATTORNEYS. 

The bill relating to the taxation of costs 
on private bills in the House of Commons 
has been for a time suspended, but at the 
time we write may be again before the 
bouse.*^ 

It is highly objectionable in principle, 
and would be found injurious in practice. 
It seeks to establish anew board for the 
taxation of costs on bills in the House of 
Commons, superseding that of the Court of 
Chancery, and constituted of persons dif- 
ferently qualified. It wilLbe recollected, 
that in 1842, when the Six Clerks’ Office 
was abolished, and amongst others, taxing 
Masters appointed, it was provided, in ; 
effect, that the future members of that | 
board should be solicitors of 12 years actual ; 

S ractice. The Attorneys and Solicitors’ . 

till was also before parliament, but did not 
pass till 184ii, and it was of the nature of a 
compact between the legislature and the 
profession that the taxing masters being 
solicitors of experience, every species of 
costs (not before taxable) should be brought 
witlnn the jurisdiction of the court. Not 
only conveyancing, but i)arliamentary costs, 
were comprehended within the arrange- 
ment, and it has been the practice since 
that time to refer parliamentary costs to 
one of the taxing masters, and all parties 
have been satisfied with the result. It is 
competent, not only for the client, but for 
third parties who may be liable to pay 
costs, to obtain a taxation, not only of the 
costs arising in the House of Commons, (to 
which the bill is confined,) but those also 
in tlie House of Lords. 

Tlie proposed measure is therefore not 
only uncalled for — indicting the needless 
expense of new officers — but is a violation 
of the arrangement by which it was pro- 
vided that solicitors, as the only duly quali- 
fied persons, should be appointed to fill the 
office of taxing masters. The bill autbo- 
rixe^ the Speaker to appoint wliom lie 
pleases. 


The bill also proposes, that the report of 
the taxing officer shall be final and without 
appeal ; that all costs and charges incurred 
on behalf of corporations or trustees having 
no pecuniary interest in opposing bills shall 
■ all cases be compulsorily taxed; and 
that any Jive or more shareholders of any 
joint-stock company may require the taxa- 
tion of the charges of solicitors for promot- 
ing or opposing private bills in the House 
of Commons ; and there are various other 
provisions by wliicli the right of solicitors 
to recover from their clients their profes- 
sional charges for business transacted by 
the direction of such clients will be re- 
stricted, and in some cases entirely taken 
away. 

Under the provisions of the Attorneys 
jand Solicitors' Act there is an appeal from 
I the decisions of the taxing masters of the 
I Court of Chancery to the court itself. In 
;the present bill this principle will be de- 
’ parted from, and an inexperienced tribunal 
; appointed for the taxation of costs, without 
I the power of appeal in case of error or 
mistake, to which all such tribunals are 
practically admitted to be liable. If an 
appeal is to be allowed, as in all other 
similar cases, there is no existing tribunal 
to which it can be so satisfactorily referred 
as to the Court of Chancery wdiich now 
has the jurisdiction ; and therefore, the 
main objects of the bill can only be satis- 
factorily attained by extending the pro- 
visions of the Attorneys and Solicitors* 
Act to the taxation of costs incurred for 
business transacted by all solicitors and 
parliamcntary'agcnts. 

It is remarkable that the evidence taken 
by the committee appointed to consider the 
' subject of private bills has not been 
' printed. 

The Incorporated Law Society has pre- 
jsented a petition against the bill, ably 
'Stating the above and other objections, 
and praying to be permitted to adduce 
such evidence as may appear to them ne- 
cessary for the purpose of proving the in- 
justice and inconvenience which ivould be 
the result of the bill if passed into a law as 
it now* stands. 


The following are the reasons of the Incor* 
porated Law Society against the bill : — 

Bill read 1st, 7ihJMay j 2nd, 10t7* May j wmU 
throi^h commiitee, lltk May. 

** The bill is founded on the lecomnmidalloii 
of a Report from the Select Committee <m Jh^ 
vate Bilb, proceeding upon acme evidence 


^ See the Bill, p« 70, ante. 
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which has not been printed, and to which the 
petitioners have therefore not had access. 

petitioners, as representing the in- 
terests of all the solicitors practising in Eng- 
land and Wales, object to the bill for the fol- 
lowing among other reasons : — 

"Istly. — Because it is thereby proposed to 
appoint a new and permanent tribunal, without 
appeal, for the taxation of the bills of all solici- 
tors and parliamentary agents, for a part of the 
parliamentary business transacted by them, 
viz., so much of it as is transacted in the House 
of Commons, notwithstanding that there is an 
already existing tribunal, (the Taxing Masters 
of the Court of Chancery,) which, under the 
provisions of an act passed in 1843, (6 & 7 
Viet. c. 73.) has jurisdiction to tax the whole of 
the bills of all solicitors practising in hllngland 
and Wales, including all business transacted in 
both houses of parliament ; and because the 
taxation of part of a bill only, and the taking 
of a partial account between the solicitor and 
the client in cases where the whole bill and the 
whole account relate to one and the same matter, 
must inevitably cause inconvenience and injury 
to both parties. 

2ndly. — Because the act of the 6 & 7 Viet, 
c. 73, under wliich the party chargeable with 
the bills of solicitors practising in England or 
Wales for business transacted in either house 
of parliament has a right to require the taxation 
of such bills, has been found to answer most 
efTectually the purposes for which it was framed, 
after mature consideration of the whole subject 
by the judges of the courts of law and equity, 
and by the solicitors and attorneys who are 
affected by it ; and because the Taxing Masters 
of the Court of Chancery, on whom the duty of 
taxing all parliamentary costs devolves, and 
who have had all the ex])ericnce consequent 
upon the taxation of such costs to a very large 
amount, and to whom the legislature specially 
confides the taxation of the costs of all Estate 
Acts, a number of which are passed every 
session, have executed their duty to the satis- 
faction of the court, the clients, and the so- 
licitors. 

** 3rdly. — Because the establishment of a new 
and permanent tribunal for the taxation of par- 
liamentary costs would be a breach of the com^ 
pact upon the foith of which the solicitors of 
England and Wales waived the objections 
which they might have made to the provisions 
of the act 6 & 7 Viet. c. 73, which rendered 
their costs for parliamentary, conveyancing, 
and general business liable to taxation, to which 
such bills were not previously liable, in consi- 
deration that such bills should be taxed by the 
Taxing Masters of the Court of Chancery, as is 
provided by that act. 

4thly.— -Because there ought to be an appeal 
from all tribunals of the naturp proposed to be 
created by the: bill ; and such appeal can only 
satisfactorily lie to the Court of Chancery, 
whieli ^tdFeady has the jurisdiction in similar 
caeiii.;'' ' 

*^ Ahd fithijr.-^Because^ although the act of 
the 6 & 7 Viet. c. 73, extends only to solicitors 


practising in England and Wales, and tWe- 
lore the costs of other solicitors and pftrlia* 
mentary agents cannot be taxed under it, yet 
the Taxing Masters of the Court of Chancery 
have hitherto, under the Speaker’s appoint- 
ment anrl the provisions of the act 6 Geo. 4, c# 
123, taxed all the costs which the Speaker has 
been called upon to refer for taxation under 
that act, with satisfaction to the Speaker and to 
all parties interested ; and they are ready and 
willing to undertake the duty of taxing all costs 
which, under the provisions of the bill now be- 
fore the house, are to be rendered liable to tax- 
ation ; and this obvious course will not be at- 
: tended with any increase of expense, present or 
; future, to the public. 

I It is understood that the other objectionable 
i provisions contained in the bill are to be 
abandoned, and consequently the petitioners 
make no observations upon them. 

'' The petitioners therefore submit that all the 
I objects professed by the bill can be satisfac- 
I torily attained without the appointment of any 
I new officers, and without any expense to the 
^ public, by extending the provisions of the 6 & 7 
Viet. c. 73, to the taxation of costa incurred in 
the House of Commons ; and they confidently 
rely on the justice and wisdom of parliament 
for preventing the public from being perma^ 
nently saddled with the expense consequent on 
; the creation of a new office which they have 
' shown to be totally unnecessary.” 


METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 

We understand that the committee of 
management are proceeding actively in 
I maturing the plan of this society. It will, 

■ of course, be necessary to enlarge the com- 
; niittee, and include within it members 
I practising in all the populous districts, and 
j to form sub-committees for carrying out 
the various details stated in the address, 

; and others w^hich are essential for success- 
i fully accomplishing the purposes of the 
j association. 

It cannot be too often pointed out that 
the great use of this association consists in 
the union of town and country solicitors 
for the benefit of the wdiole profession. 
No doubt much that it seeks to attain 
might be done by the Incorporated Law 
Society in London, and by the Country Law 
Societies .in their several districts; but 
there is much that can only be accom- 
plished by uniting the influence of both 
classes. The separate society may aid .the 
joint body. The latter will leave to the 
former whatever can be efi'ectually done in 
their several localities. The Metropolitan 
and Provincial Association will, of course. 
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ekiefly attend to those subjects and to that 
counbie of proceeding which can be more 
completely effected by the united body. 

CONSTRUCTION OF ATTORNEYS 
AND SOLICITORS’ ACT. 

DELIVERY OF CONVEYANCING BILL BEFORE 
^ THE STATUTE. 

Lord Denman delivered the judgment 
of the Court of Queen’s Bench, in Hilary 
Term last, upon a case argued in the pre- 
ceding Trinity Term, involving some points 
of great importance in reference to the 
right of an attorney or solicitor to maintain 
an action for conveyancing business done 
before the passing of the statute G & 7 i 
Viet. c. 73.;* I 

The opinion of the court was required i 
under the following circumstances : — Mr. j 
Brooks, a solicitor, brought an action in as-! 
sumpsit for work and labour and upon an \ 
account stated, and the defendant pleaded ; 
that no bill was delivered as by the statute ! 
required, to which the plaintiff rejdied, j 
that a bill was delivered medo ei I 

without noticing the words in the plea, ** as | 
by the statute required.” At the trial; 
before Coleridge^ J., it appeared that all 
the items in the plaintiff’s bill were for 
conveyancing business done previous to the 
5th August, 1840, and that on that day 
the bill was transmitted to the defendant, 
inclosed in a letter signed by the fdaintiff, 
and referring to the bill. The action was 
not commenced until the month of January, 
1844. Upon this state of facts it was con- 
tended on behalf of the plaintiff — 1st, that 
the plea was bad, for not stating that the 
work had been done since the passing of 
the act; and 2ndly, that if the statute re- 
quired the delivery of a bill where the 
charges were incurred before the passing 
of the act, it was satisfied by a delivery be- 
fore the act, such as the act requires. On 
the other hand, it was insisted, that tlie 
object of the statute clearly was to render 
conveyancing bills taxable like bills con- 
taining other charges, and that as the 
plaintifTs bill for conveyancing was not 
taxable before the statute, a delivery of the 
Inll before the statute was not a compliance 
with the statute* As to the objection that 
the plea omitted to state that the work was 
done after the passing of the statute, such 
statement was unnecessary, as the statute 


was retrospective, and the plea followed the 
words of the 87th section. 

Upon the first point the court deter- 
mined, that the plea was sufficient witlK^ 
stating that the work was done after the 
passing of the statute 6 & 7 Viet.* as the 
court had already decided, in a case oi 
Scadding v. EyleSy^ that the stat. 6 & 7 
Viet, was retrospective in its operation, 
and that it was immaterial in this respe^ 
wdiether the charges contained in the bill 
were taxable or not before the passing of 
the act. 

Tlie second question, w'hetlier a delivery 
before the passing of the statute was a suf- 
ficient compliance with the statute? de- 
pended upon the construction of the 37th 
section. Tliat section enacts, “ that from 
the passing of the act, no attorney, &c., 
shall commence or maintain any action for 
the recovery of any charges for any busi- 
ness done by him, until the expiration of 
one month after such attorney shall have 
delivered unto the party to l>e charged 
therewith, or sent, &c., a bill of such fees, 
&c., and which bill shall either be sub- 
scribed witli the proper hand ot such at- 
tornej^ &c., or be inclosed or accompanied 
by a letter subscribed in like maimer refer- 
ring to sucb bill.” The words “ shall have 
been delivered ” were general, and there 
■ had been a literal compliance with them as 
j a bill had been delivered. Still, the object 
jof the statute must be considered : it re- 
I quired a delivery that the party cliarged 
I might have a taxation, if desired, within 
I one month. Nom% a delivery of a convey- 
I ancing bill before the statute had not the 
I effect which the statute contemplated. 

; The party charged could not procure a tax- 
! ation of such a bill within a month, nor was 
the attorney bound to wait a montii before 
he commenced an action on such a bill* It 
would be entirely defeating the retrospec- 
tive operation of the statute to hold a de- 
livery before the passing of the act effectual 
in the case of a conveyancing bill* It 
might be otherwise in the case of a taxable 
bill ; sucb a bill may fall within the opera- 
tion of the saving in the first section, as 
being a thing done before the passing of 
the act;” but Uie delivery of a hill of 
charges incurred in conveyancing was not; 
a thing done under any of the repealed 
statutes. Upon these grounds the court 
was of opinion, that the delivery of a con- 
veyancing bill before the statute 6 & 7 
Viet. c. 73, did not satisfy the requirementa 


'BrmJLs V. Bockett, reported 16 Law Jour. 
178, a B. ^ 


« 15 Law Jour, 364, Q. B. 
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of tile fttatiite» lo coming, to tbift cooclu- several witnesses. Tbe inquii^ is v^y 

sion^ the court observed^ tJiat it was in some comprehensive : — it includes » 

sense undoubtedly true, as suggested in 1. The taxation of suiiora in the courts 

the argument, that although an attorney of law and equity by the collection of fees, 

might have complied with all that tlie and the amount thereof. 

statute required, before it passed, if he were 2. The mode of collection. 

bound to deliver his bill anew and wait a fi* The appropriation of fees in the 

month before he commenced his action J courts of law and equity. 

the Statute of Limitations rnigiit intervene 4. The like in ail infl'rior courts. 

and btir him of his remedy. It was equally 5. The like in the courts of special and 

true and equally inconvenient, that an at-! general sessions in England and Wales. 

torney whose demand was only for convey- j G. The salaries and fees received by 

ancing, and who had delivered no bill, aiuli officers of those courts. 

waited until within less than one month i 7. Whetlier an}', and wluit, means can 

of the expiration of six years, should beibe adopted with a view of superintending 

barred by the statute without any default and regulating the collection and appropri- 


of his own, as no act (before the G & 7 i 
Viet.) required him to deliver a bill or wait 
a month. The inconvenience suggested, | 
however, could not be obviated, without, 
holding that the 37th section was not retro- ; 
spective, and the eourt had already come 
to an opposite conelusion. 

Upon these grounds a rule was made 
absolute to enter a verdiet for the de-; 
fendant. 1 

It will be perceived iVoni tliis analysis of 
the judgment of the Court of Queen's- 
Bench, that no distinct opinion wus ])ro- 1 
nouncod as to tlie sufficiency of the de - 1 
livery of a bill conjtaining taxable items be- 1 
fore the statute; but the case is a direct! 
authority, that an action cannot be main-! 
tained upon a bill rendered taxable for ihe j 
first time by the statute G S: 7 Viet., unless 
the attorney has delivered a bill, as rc- 
required by sect. 37, since the 2:2nd Au- 
gust, 1843, and w'aited one month after such j 
delivery. : 

In the present state of the law, perhaps; 
it will be expedient, as matter of prudence, j 
not to rely in any case upon the delivery 1 
of a bill antecedent to the day named, | 
when the statute received tiie lioyal 
Assent. j 

It ought, perliaps, to be added, that the ; 
judgment in Brooks v. Btickelt, is only to ! 
be considered as embodying the opinion of 
Lord Denman and Justice Coleridge on the 
case# the other judges of the court not 
having heard the arguments. 

TAXES ON THE ADMINISTRA^ 
TION OF JUSTICE. 

Tke Select Committee of the House of 
Commons, of which Mr. Watson, (Q. C.,) is 
the chairman^ holds its sittings twice a 
week, and they have already examined 


ation of tlie fees. 

The following has been added to the 
original order of the house : — 

8. To include within tlie inquiry the 
Ecclesiastical Courls and the Court of 
Admiralty. 

A change having taken place, we sub- 
join the names of members now constitut- 
ing the committee : — 

IMr. Watson, Sir James Graham, Mr. 
Attorney-General,*' ?^Ir. Solicitor-General, 
Sir Frederick Tliesigcr, Mr, Stuart Wortley, 
Mr. Komiily, Mr. Walpole, Jlr. Bickham 
Escott, Mr. Roebuck, Mr. Parker,*' Mr. 
Hume, Sir John llanmer, Mr. Ewart, Mr. 
Uenley. 

This reference is undoubtedlj’^ one of the 
most important that was ever made by 
either liouse of parliament. The com- 
mittee appear to be particularly well con- 
stituted, and are evidently disposed to carry 
out most fully the objects of the house. 
The enormous amount of these “ taxes on 
justice,'’ and tlie highly objectionable way 
in whicli they are levied, are grievances 
calling loudly for redress. In numerous 
instances they operate as a total denial of 
justice, and in others drive the suitors to 
submit to unjust compromises. 

It 15 the duly and the interest of every 
practitioner to aid the important labours 
of the committee by every assistance and 
information in their power. VVe are glad 
to liear that the council of the Incorporated 
Law Society have tendered their services, 
and that the committee have been pleased 
to accept them. Some of the members of 
the council or society arc in attendance at 
every meeting ot the committee. 

* It is intended to substitute Sir "Wiltiam 
Molesworth and Mr. Christie for the Attorney- 
General and Mr. Parker. 
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Much time must be necessarily occupied 
in collecting all tbe details. The facts 
bearing on the working of this vast fee- 
taking system will, of course, be thoroughly 
sifted, and the opinions of the most com- 
petent persons will, no doubt, be collected 
It would be very desirable, if the com- 
mittee should deem it proper, to report the 
evidence from time to time to the house, 
and allow it to be published for the infor- 
mation of the public and the profession, 
and we think the inquiry would thereby be 
materially assisted. 

REPORT OF THE SELECT COMMIITEE 
ON RAILWAYS. 


The Select Committee appointed to consider 
whether it is expedient that any measures 
should be adopted for suspending further pro- 
ceedings in all or any of the Railroad Bills in 
the present session; and for enabling the 
parties, under certain conditions, to proceed 
with the same in a future session of parliament ; 
and also, whether it is advisable that any fur- 
ther provisions should be made in the standing 
orders of the house relative to bills for the con- 
struction of railroads ; and who were em- 
powered to report their opinion thereon, from 
time to time, to the house; — have considered 
the matter referred to them, and agreed to the 
following resolutions / — 

!• That the promoters of all railway bills in 
the present session of parliament, shall be em- 
powered, on the second reading, or on the com- 
pletion of any subsequent stage of any such 
Dill, to suspend any further proceeding in the 
present session, with the option, under the 
following conditions, of proceeding with the 
same bill in the next session of parliament, at 
the stage where the bill shall be now suspended. 

Conditions. 

The promoters of such bills are to give 
notice in the Private Bill Office, on or be- 
fore the 18th day of June; or if the bill 
shall be in committee, then within six 
days of the report of the committee, of 
their intention to suspend any further pro- 1 
ceedings thereon, on the completion of 
some subsequent stage of the bill. 

The promoters of such bills are to give 
notice by advertisement for three succes- 
sive weeks, in October and November, in 
the London, Edinburgh, or Dublin Gazette, 
as the case may be, and in the local paper 
or papers usuwy in circulation in the part 
of the country through which the line of 
railway is proposed to pass, of their inten- 


' The following are the names of tbe mem- 
bers of the commfttee The Chancellor of the 
Exchequer, Sir James Graham, Mr. Hume, 
Mr. Hudson, Sir George Clerk, Mr. Charles 
Russell, Mr. Strutt, Mti, Chaplin^ Mr. Ellice. 


tion to present a petition for the re-intro- 
duction of any such bill. , 

Upon a petition for leave to bring 
railway bill being presented during ^e 
session of 1848, and refeired to the ex- 
aminer of petitions, he is to examine 
whether the petition be the same in sub- 
stance as any petition for the same purpose, 
and from the same parties, which was pre- 
sented in the session of 1847 ; and in that 
case, whether any bill brought into the house 
in pursuance of such petition in the session 
of 1847, was pending in either house of par- 
liament on the termination of such session; 
and if so, whether a subscription contract, 
as required by tbe standing orders, bind- 
ing in the usual way the subscribers to the 
undertaking, has been entered into, and 
is valid at the time of such inquiry, and 
whether the deposit of 10/. per cent, upon 
such subscriptions is lodged in the manner 
required by the standing orders. 

In such case, and on proof of such no- 
tice having been given as aforesaid, and if 
it appears that such bill had, in the session 
of 1847, been suspended in the House of 
Lords, or in the House of Commons, on 
or after the second reading, the standing 
orders, with respect to any such bill, are 
to be held to have been complied with.' 

The time between the second reading of 
any such bill and the meeting of the com- 
mittee thereon, is shortened to three clear 
days, the ])arties to give the regular notices 
in the Private Bill Office. 

In case such bill shall have been re- 
ported in the session of 1847, the commit- 
tee on the bill are to e.xamine whether the 
bill be in every respect the same as such 
former bill at the last stage of its proceed- 
ing in the house in the session of 1847, 
and in such case no evidence is to be re- 
ceived by such committee; and on the 
reception and adoption by the house of a 
report from such committee, that the bill 
referred to them is in every respect the 
same as such former bill at the last stage 
of its proceeding in the house in the ses- 
sion of 1847, such bill may he ordered to 
be ingrossed without any further proceed- 
ing in respect thereof. 

2. That the deposits made in respect of all 
I railway bills, the proceedings on which shall 
I have been suspended, shall be returned to the 

depositors; but that before ])roceeding in a 
future session, deposits to the same amount 
shall be again duly paid in, according to the 
standing orders of the House of Commons. 

3. That a clause shall be inserted in every rail- 
way bill, in the present and every future session 
of parliament, prohibiting tbe payment of any 
interest or divided in respect of calls (except 
the interest by way of discount on subscriptions 
prepaid, agreeably to 8 Viet. c. 16, s. 24), out 
of the capital authorized to be raised in such 
bill, either by means of calls, or of any power 
of borrowing contained thereim . i y 

4. That in all cases of application to parlia- 
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meat by exiating railway companies, either for 
powers to construct branches or extensions, or 
to contribute towards the expense of construct- 
ing other lines of railways, a subscription con- 
tract for three-fourths of such additional capital 
as may be required for these purposes, shall be 
given in, beyond the capital authorized for the 
existing lines, and deposits shall be duly paid 
thereon. 

6. Tliat a clause shall be inserted in every 
railway bill in the present and in every future | 
session of parliament prohibiting any railway I 
company from paying, out of the capital which 
they have been authorized to raise for the pur- 
poses of any existing act, the deposits required 
by the standing orders to be made for the pur- 
poses of any application to parliament for a bill 
for the construction of another railway. 

6. That in every hill of the present session 
containing powers of purchase, sale, lease, or 
aro^gamation, a clause shall be inserted pro- 
hibiting any company from exercising such 
powers until they shall have jiroved to the sa- 
tisfaction of the railway commissioners, that 
they have paid up and expended, for the pur- 
poses authorizeci by their acts, a sum equal to 
one-half of the capital authorized to be raised 
thereby. 

7 . That in future sessions of ])arliament no 
powers of j)urchase, sale, lease, or amalgama- 
tion, shall be contained in any act for the con- 
struction of a railway. 

8. That in future sessions of parliament no | 
powers of purchase, sale, lea.‘ e, or amalgama- 
tion, shall be given to any railway company or 
companies, unless previous to their application 
to parliament for such purpose they shall have . 
proved to the satisfaction of the railway com- j 
missioners, that they have i espectively paid up j 
and exj)endt:d, for the purposes authorized by * 
their act, a sura equal to oiie-ludf of the capital 
authorized to be raised thereby. 

9. That no railway company shall in the | 
present, or any future session of parliament, be , 
authorized, except for the execution of its 
original line, to guarantee interest on any 
shares which it may issue for creating addi- 
tional capital, or to guarantee any rent or divi- 
dend to any other railway comj)any, until such 
iirst-inentioned company shall have completed 
and opened for traffic its original line. 

10. 'rhat in bills in the present, or any future 
session of parliament, for the amalgamation of 
railway companies, the amount of capital created 
by such amalgamation shall in no case exceed 
the sum of the capitals of the companies so 
amalgamated. 

1 1 . That in bills in the present, or any future 
session of parliament, empowering any railway 
company to purchase any other rail wav, no ad- 
dition shall be authorized to be *nia^e to the 
capital of the purchasing company, beyond the 
amount of the capital of the railway purchased ; 
and in case such railway shsdl be purchased at 
a premium, no addition on account of such 
premium shall be made to the capital of the 
purchasing company. 

Tth June, 1847. 


SEJLECTIONS FROM CORRESPOND 
DENCE. 


COUNTY COURTS. 

Sir,— I agree with those who are of iminion 
that the provisions of the New County Courts 
Bill, if not made to exclude the legal profession 
from the court practice, will have that effect. 
Cheap law and the existence of a respectable 
and well-educated class of practitioners 1 hold 
to be incompatible. As every man is worthy 
of his hire, not excepting the legal labourer, 
the privilege of appearing provided for in the 
act seems to me as of little worth, rather a dis- 
abling clause than a boon. However, I am far 
from opposing cheap justice, though it may be 
inconsistent with professional profit; on the 
contrary, I would rather that the profession 
were excluded altogether than that such an in- 
jury should be inflicted on society. 

The expense of administering justice has 
always been great, principally from the diffi- 
culty which exists of making laws that may be 
easily understood. The costs of making are 
small in comparison to those incurred in ex- 
pounding laws. 

Amongst others, barristers’ fees, those for 
consultations, arbitrations, and for the “ attend- 
ances and advisings thereon ” of attorneys, are 
no trifling auxiliaries in the legal sums total. 
The new bill proposes (virtually, if not openly,) 
to abolish these fees, and with them the neces- 
sity for the practitioner’s intervention. This 
will nearly exclude the advocate, for few of the 
profession are known to work without pay, and 
the opinion of those who do is considered of 
little M’orth. The uncertainty of the law to a 
degree will always remain, as long at least as 
man’s imperfection lasts — that period I for one 
decline to measure. The change contemplated 
by the new act will amount to this, that the 
present practitioners w^ill be replaced by others. 
The judges, their clerks and officers, will 
alone have the conduct of the suit from the en- 
tering of plaints to their hearing, and from the 
service of process to its execution. I have long 
since been of opinion that the state should pro- 
vide judges to expound and officers to enforce 
the law, 

A Practitioner. 


registry of deeds. 

Sir, — Your "Constant Reader” is surely ra- 
ther erroneous in supposing in the case he puts, 
"That A.^s judgment would still remmn a 
charge on the premises in the hands of T., 
after a lapse of 20 years and no registry, for 
though at the time purchased there might 
have ueen a charge upon the estate, still 1 & ^ 
Viet, enacts, that the registry shall be null and 
void after five years, unless,” &c. At the ex- 
piration therefore of the five years, and no re- 
gistry, the estate is freed from the incumbrance 
by the registry affecting it,~any notice that 
B. might be presumed to have had coming 
within 3 & 4 Viet. c. 82, 8 . 2. Hie construc- 

H 5 
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County Courts Act, and more especially as to ^urts the prachra *-* 

that portion of it which takes from the plaintiff partu ularly ^ 

and his attorney tlie service of the ordinal J^^rkenwell, where «“y 

summons, whilst it subjects him to materid P^ared 

yaTv»iii/1t^a sf* A • .a to prove to you, anti enclose my card as a 


ear : this 1 am prepared 
enclose my card as a 


undertook a case in that court, hut 

instance t^ft has^occurred to m^in oL® of the! conjunction with m^y Jh^rs of 

metropolitan courts. I wnal brethren, come to the determ^ 

bm of costs against a persSn who might easily ' '*[ are occupied bv a motley group 

have been serVed with the summons^ and, to^f.T ’ coUectors, hcdge^iwera, and 

prevent misadventure in the service, I ,eut a ? 

clerk twice to the bailiff with particular instruc- : resiiectable i.ortion of the profession must, 

tionshowhe might easily meet with the de- «« «'*ty their position come to. 
fendant. Instead of taking the slightest trouble i /• ‘k 1”"/^ continual innovation 

about the matter, the bailiff merely knocked at! ‘he law is now subjected to tends greatlv 

the defendant’s door, and not finding him at to depnve it of that honourable character which 
home, at once, without further endeavour, put ^ ought maintain, and I can only wonder at 
a copy of ihe summons into a servant's hand. «’n' ‘/eness of the profession in ^submitting 
The defendant did not .appear or. the summons, i ” q“'etly to to the continued impositions 
and ^ the result is, that 1 shall be driven to : "puu i . 

obtain another suiiiinons, which mu.st be per- j ^ ' 

sonally served before I can get a warrant of' ^ — 
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Upon my complaint to the judge, he merely 
stated, as to one part of it, that the officer was 
not j)aid extra for each service, and therefore 
that I wa.s in error in supposing it to his ad- 
vantage to take no trouble to cfifect personal 
service. If, however, that jjarticular officer 
whose duty it is to serve the summons he not 
benefilcfl, the fees of the court are surely en- 
hanced by the number of ti»e proceedings ne-; 
cessary to be taken. ' 

T-liere was another point, Ijowever, in the' 
case to show the injurious operation of thej 
stat\ite upon suitors aiid upon the jirofession, ' 
I attended w^ith two of ray deiks to j)rove the 
retainer ; that the work was done ; ami that the 
charges were reasonable; but the jmlge would 
allow me only hs. for one witness, (namely, the 
one who proved the delivery of the hill to the 
defendant,) and for myself, as a witness, and 
for my clerk who attended to prove the work 
done anr! the reasonableness of the charges, he 
would allow nothing,— stating that he should 
have been satisfied with my producing my*own 
books contaitiing entries of the attendances, &c., 
and that it was unnecessary for me to have had 
the second witness. A novel doctrine certainly, 
that one's own books are to prove the case 
widiout more ! 

The debt being under Si., of course, I co»ald 
not get costs for my attendance as an attorney. 

S. H. 

UNQUALIFIED PRACTITIONERS IN COUNTY 
COURTS. 

Sir, I perceive ia your number of the 2Smi 


' SION AaNd dissolutiOaN of par. 

; LIAMEXT. 

Ir is confidently stated that the parliament 
i will he j>rorogued about the 15th July, and that 
i a dissolution will soon follow’. It cannot be 
expected, therefore, that any irii[)ortant measure 
can now' be completed. 

The Debtor and Creditor Bill of the Lord 
Chancellor Las just been printed. This and 
the Bankruptcy Bill, wdth that of Lord 
Brougham, arc, of course, destined to stand 
over till another session. These are the only 
! bills affecting the profession in the Upper 
' House. The House' of Commons Costs Tax* 

] ation Bill is the most important professional 
j project in the Ix)W’er House. Its promoter scan 
scarcely expect to make much way wdth it this 
I session. If it should pass the Commons, the 
Lords can scarcely approve it, for the taxatkMi 
is limited to the House of Commons business, 
and the Lords would, of course, consider 
w’hether, if a taxing board be necessary in one 
House, there ought not to be a similar iwa f 
established in thq fiords ; but it is far too late 
to prepare and pass through both Houses 
measures of this kind. The Bill for the better 
administration of the Poor Laws is ako of gteaft 
public consequence, and will probably pass. 
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Names of CamKdates* 7b whom Articled, Aesignedi 

Andrew, Frederick . • . Edward Chippindall Milne, Manchester 

Ashley, William Edward • John Would Lee, Newcaatle-upon-Trent 

Attenboroi^h, Winfield . • George Burnham, Wellingborough 

Badger, Walter Samuel . . Thomas Badger, Rotherham. 

Barras, Henry . . . Ralph Walters, Newcastle-upon-Tyne 

Bentley, George Wheeler . John Brook Hyde, Worcester 

Blake, Richard Henry . . John Payne, Milverton — George Faulkner, Bedford Row 

Boyer, Richard . . . Henry John Gauntlett, 16, Furnival's Tun — John EUis Clowes, 

10, King’s Bench Walk 

Boyle, Charles . , . John Clarke Chaplin, Birmingham 

Brown, George . . . Henry Ashley, 9, Shoreditch 

Bussell, Edward Reuben . Francis Buchanan Hoare, 66, St. James Street, Westminster 
Campbell, James • . • John Edward Elworthy, late of Devonport, now of Plymouth*-^ 

Nicholas Were, Plymouth 

Cleave, William Cornish • John (icorge Smith and Francis Edward Smith, Crediton 
Coates, Wallington . . Peter Eaton Coates, Stanton Court 

Colt, George Nathaniel « • Rayner Winterbothain, Cheltenham — Thomas Edgcombe Par- 

son, 61, Lincoln’s Inn Fields 

Cooper, John . . . Samuel Cooper, Henley- upon-Thames 

Cutler, John Walford . . Thomas Slaney, Birmingham 

Darnton, Henry Thomas . Alfred Higginbottom, Ashton-under-Lyne— Joseph Iliggin- 

bottoin, Ashton-under-Lyne 

Dodd, Edward . . . Thomas Morris, Warwick 

Duncan, William Henry Egel- 

stone . . . . Frederic Ouvry, 13, Tokenhouse Yard 

Edwards, George Halliley . George Edwards, Halifax— Samuel Moores, 25, Throgmorton 

Street 

Evans, William . . . John Fitchett Marsh, Warrington 

Fenwick, John Clerevaulx • John Fenwick, Newcastle-upon-Tyne — Hugh Shield, 26, 

Queen Street, Cheaps ide 

Gammon, Charles , . . Samuel Lepard, 9, Cloak Lane 

Gant, James Greaves Tetley • Johnson Atkinson Busfield, Bradford 

Gooding, Jonathan Robert • Jatiies Winter, Norwich 

Gray, Henry Andrews . . Ro])ert Gray, 7* New Inn 

Half, John Elton • . . James Wallace Richard Hall, Ross — George Cooke, Bristol; 

— William Wyke Smith, 16, Southampton Street, Blooms- 
bury 

Hare, Evan .... Evan Morris, 2, Harcourt Buildings, Temple 

Hawkins, Rich. Berens Brad- 
ford .... Thomas Baverstock Merriinan, Marlborough 

ITemmant, John . . . John Peed, Whittlesey 

Hill, Thomas Ames . . Henry A<lolphus Septimus Payne, Axbridge 

Hore, Edward Madge . . James ilore, 6, Lincoln’s Inn Fields — Charles Frederick Hore, 

6, Lincoln’s Inn Fields 

Jackson, Howard Win. Mans- 
field . . • • Anthony Sheppey Greene, Lewes 

Jarratt, William Otley . . Edmund Dade Conyers, Great Driffield 

Jeffreys, Charles , . . Isaac Gilbertson, Bala — Samuel Edwardes, Denbigh 

Joachim, Bristow . . . Edmund Norton, Lowestoft 

Jones, John Henry . . Charles Henry Smith, 13, Duke Street, Manchester Square 

Jnll, George Montagu . . Francis Sraedley, 40, Jermyn Street 

Lamb, William Frederick . Robert Osborne, Bristol 

Latcham, Charles . , . Charles Arthur Latcham, Bristol 

Lea, John Wildman Thomas . Edward Richmond Nicholas, Wribbenhall 

Lewis, James Price . . Philip Longmore, Hertford 

Lucas, William . . . Jonathan Nickson, Wem — Samuel Walmsley, Wem 

Lnmb, James . . , William Lumb,jun., Whitehaven 

Marsden, Joseph Daniel •. George Ledger Shaw, late of Friday Street, Cheapside — 

Frederic John Reed, Friday Street , * 

Medland, William, jun. . Longmore and Sworder, Hertford— Thompson and Debeniham, 

Salters’ Hill 

Morris, George, jun. . . CSiarles Bowen Tcece, Shrwsbu^ ' 

Moss, John Thomas . , William Henry Rosser, 2, Dyers’ Buildings, Holbom 
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Muffing, ThamM • 

Oweii^ y ames Cimrles 
0\vea, Thoinias 
Payne^ John • . 

Phulips, William . 

Fo6lej William Thearsley 

Poole, William Tatchell Henry 
Radclifie, Reginald 
Rawlins, William 
Reynolds, Henry 
Roscoe, William 
Rowlands, John 
Salmon, John 

Sandford, William Mathews . 


Selby, Francis Thomas 
Shaen, William 
Shafto, John Cuthbert 
Sheppard, Francis . 
Slater, William 
Smith, Charles Joseph 
Smith, Robert . 
Stable, William Henry 
Stevens, John Robert 


Tarleton, Francis ‘Willington • 

Tayler, Robert Wager • 

Tennant, Edmund . 

Thurgood, George Frederick • 

Tudor, James 
Turner, Alfred 
Turner, Llewelyn . 

Vaughan, James Henry 
Welstead, Frederick 
Wetherfield, George Manley 
Whitfield, James Banning 
Wilkinson, W^illiam 
Wright, Thomas . 


Jolua Howard Williams, 16, Bedford Row 

Joseph Randolph Midlings, Cirencester 

John Roadand, late of Wrexham— John James, Wrexham 

Edward Griffith Powell, Carnarvon 

Edwin Eddison, Leeds — George Rawson, Nottingham 

Julius Partridge, Birmingham 

Richard Anthony Poole, Carnarvon — William Lowe, 2,Tanfi€ltt 
Court 

John Slade, Yeovil — John Sherwood, 9, King’s Bench Walk 
George James Duncan, Liverpool 
James Hodgson, 5, Lincoln’s Inn Fields 
Edward Bower, Birmingham. 

Thomas Uoscoe, Nether Knutsford 
John Finchelt Maddock, Chester 

Thomas Carr, Newcastle-upon-Tyne — Mark Lambert Jobling, 
Newcastle-upon-Tyne 

Joseph Sandford, Wiiichcomb — Gregory James Sannon Tom- 
kins, Cheltenham — Edward Washbourn, Gloucester 
Ashley Maples, Spalding — William Edwards, Spalding 
William Henry Ashurst, 137, Cheapside 
John Pexall Kidson, Siuiderland-^John Kidson, Sunderland 
Alfred Goddard, 2S, King Street, Cheapside 
James Saunders, Chorlton-iipon-Medlock and Manchester 
Joseph Hockley, Guildford 
Samuel William Haynes, Warwick 
Abraham Bass, Burton-upon-Trent 

Christopher Stevens, Havant — Henry Walker, 5, Southampton 
Street, Bloomsbury — Thomas Newman Farquhar, Syden- 
ham, and 65, Moorgate Street 

John Willington Tarleton, Wednesbury — Richard Henry Tarle- 
ton, Birmingham — Frederick William Wilson, Sheffield 
John Saridell, 22, Bread Street, ('beapside — William Strick- 
land Cookson, 6, New Square, Lincoln’s Inn 
John Gates, Peterborough 

William Thurgood, Saffron Walden — William Watson Older- 
shaw, 7, Tokeshhouse Yard 
William Boycot, Kidderminster 

William Henry Turner, 8, Mount Place, Whitechapel Road 

Richard Anthony Poole, Carnarvon 

Jonathan Elliott Gough, Hereford 

Julius Gahorian She])herd, Faversliam 

John Thnipp, 2, Winchester Buildings, City 

Joseph William Allan, 1, Frederick’s Place, Old Jewry 

George BrumeU, Morpeth 

Armorer Donkin, Newcastle-upon-Tyne. 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

Courts of ^quitg. 

PLEADINGS. 

[For the Decisions on the Construction of 
Wills, see p. 56, antes Law of Property and 
Conveyancing, p. 74, antes Construction of Sta~ 
tutes,p. 101 , antes Principles ot Equity, p. 127, 
ante."] 

ABATEMENT. 

Dismissal . — ^A suit having beObme defective, 
in conseo^uence of the bankruptcy of a co- 

1 >laintiff, the defendant moved to dismiss abso- 
ute : Held, that the court on such a motion. 


might order the plaintifiT to supply the defect 
I within a limited time, or in default, tliat the 
I bill might be dismissed. Ward v. Ward, 8 
Beav. 397- 

AMENDED BILL. 

1. After demurrer allowed . — Where the de-> 
fendant omitted to give the plaintifif notice at 
the proper time that a demurrer to the bill had 
been filed, and the plaintifif irregularl 3 r obtained 
an order as of course to amend his bill, on or 
before a certain day, which order he obtained 
after 12 days from the filing of the demurrer, 
but within 12 d^s from the time he received 
the notice, the Vice-Chancellor on a special 
motion, (made aftlT the expiration of the for- 
mer order,) restored the nill, and gave the 
plaintifif leave to amend ; but the Lord Chan- 
cellor, on appeal, discharged the order. MaU 
thews V. Chichester, 5 Hare, 207. 
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2. Delay. — In general an order nf coiirse to 
amend obtained at the RoUa m a cause attached 
to another branch of file court cannot be dis* 
charged, except for irregularity, or by tlie Lord 
Chancellor. But qumre, whether the order 
might not be discharged at the Rolls, upon an 
application tliere, founded on an opinion ex- 
pressed as to the merits of the case by the 
judge before whom the cause is. Arnold v. 
Arnold, 33 L. O. 566. 

3. Delay. — An order to amend obtained 
after a notice of a motion to dismiss, in a case 
where there had been great delay in getting in 
the answer of one of the defendants, discharged 
as an attempt to evade the orders of the court 
though within the strict letter. Foreman v. 
Gray, 33 L. (>. 586. 

4. Order of course. — An order to amend 
which tlie plaintifi' is entitled to obtain as of 
course, is considered as an order of course, 
though made on a special motion ; and a se- 
cond order to amend obtained as of course 
after the making of such an order is irregular. 

The Master of the Rolls will not order ‘ 
amendments made under an irregular order to 
amend, to be taken off the file, if the cause is 
not at the Rolls. Fdge v. Duke, 34 L. O. II. 

5. Delay. — Costs. — One order to amend may 

be obtained as of course, so long as the answer 
of any defendant to the bill remains outstand- 
ing, notwithstanding the service of a notice to 
dismiss, and great delay in getting in the an- 
swer of that defendant. Therefore, a motion 
to discharge such an order for irregularity was 
refused, but without costs. Freeman v. Oray„^ 
33 L. O. 452. ^ 

ANSWER. 

1. Plea. — Purchase for valuable considera- 
tion. — Bill of exchange. — If a bill, after stating 
the circumstances on which the plaiutifif’s equity 
is founded, charges that the defendant, before his 
title to the subject in dispute accrued, had notice I 
of the several circumstances therein stated, an I 
answer denying that charge in the same general 
terms is sufficient, notwithstanding it is filed to I 
support a plea of purchase for valuable con- 
sideration. Gordon v. Shaw, 14 Sim. 393. 

2. Delay. — Order 43 of May, 1845. — ^Tlie 
order 43 of May, 1845, which directs that com- 
missioners to take answers are to be made re- 
turnable without delay, does not preclude the 
wswer from being filed, although delay may 
in fact have occurred. Hughes v. Williams, 5 
Hare, 211. 

3. Correction of. — Mode of altering and cor- 
recting the title of an answer, which purports 
to be the answer of several defendants, where 
such answer has been sworn by some of such 
defendants, but the others refuse to join in it. 
Thatcher v. hambert, 5 Hare, 228. 

And see Tntsiees j Bankrupt. 

BANKRUPT. ^ 

Assignees. — Stqpplemental bill. — Answer. 
When a defendant becomes bankrupt before he 
has enuswered the bill, and a supplemental bill 
is filed by the plaintiff against the assignees of 
the bankrupt defendant, stating the bankruptcy. 


it is not proper ior the plaintiff, after fiDiag each 
supidemental bill, to issue proeeeatO 0 Qiii|iel 
the bankrupt himself to answer 
It is the same when both the plaintiff' and de« 
fendant become bankrupt before the defendant 
has answered the bill, and the supplemental 
bill is filed by the assignees of the plaintiff 
against the assignees of the defendant. The 
clerk of record and writs will, in such cases, 
give the usual certificate for setting down the 
cause, without any answer from the bankrupt 
being on the file. Robertson v, Southgaie, 5 
Hare, 223. 

CHARITY. 

Form of suit to take accounts and settle a 
scheme. — proper form of suit to administer 
the funds of a charity is the information of the 
Attorney-General, but the trustees may file a 
bill against the Attorney- General to have the 
accounts of the charity taken, and to be per- 
sonally discliarged from liability in respect 
thereof, submitting to such account as the At- 
torney-General would be entitled to ask against 
them in an information ; and in the same suit, 
if the Attorney-General desires it, the court 
will direct a reference for a scheme. The Go- 
vernors of Christas Hospital v. The Attorney- 
General, 5 Hare, 257. 

creditor’s suit. 

1. Supplemental hill. — After decree in a cre- 
ditor’s suit, the plaintiff died, leaving no per- 
sonal representative. The decree was ordered to 
be prosecuted, on the petition of another credi- 
tor, without a bill of revivor. Brown v. Lake, 
2 Coll. 620. 

2. Proof of debt. — In order to found a decree 
in a creditor’s suit affecting real estate it is 
essential that the plaintiff'’s debt should be 

I proved by interrogatories before the examiner. 
Vernon v. Rudd, 33 L. O. 405. 

CROSS BILL. 

1 , Security for costs. — Plaintiff out of juris- 
diction. — The plaintiff in a cross suit, (impeach- 
ing an instrument which the original suit seeks 
to enforce,) although residing out of the juris- 
diction, is not bound as against the plaintiff in 
the original suit, to give security for costs. 
Vincent v. Hunter, 5 Hare, 320. 

2. Reference to the Master, under the 122nd 
Order of May, 1845, to distinguish the parts of 
a cross bill which were of unnecessary length, 
and to ascertain the costs thereby occasioned. 
Woods V. Woods, 5 Hare, 229. 

demurrer. 

1 . Specific performance. — Railway scrip cer» 
tificates. — Demurrer to a bill against the pro- 
visional committee of a projected railway com*' 
pany for the specific performance of an agree- 
ment to deliver to the plaintiff a certain number 
of scrip certificates, allowed; there being no 
allegation in the^biU that the defendants had in 
their possession any scrip to deliver, but state- 
ments from which the contrary might rather be 
inferred. 

Quwre, whether such an agreement is a sub- 
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Iti^rirUie fo Mhmpes m 
a fender’s }3S& for specific perfbmuuiioe of a 
contract to pi^ehase shares in mines, insistk^ 
that the plaintiff was not bound to g^ve other 
evidence of his title to the shares than attested 
extracts from the cost-book or registers of the 
mines, and that the defendant had refused to 
accept such evidence, but not alleging that the 
plaiirtifir was unable to give other evidence of 
his title, the defendant demurred. Held, that 
as the plaintiff was not precluded from giving 
other evidence of his title, if neces 8 ar 3 ^ the de- 
murrer must be overruled. Curling v. Flight, 
5 Hare, 244. ^ 

^ And see Amended Bill j Parties, 1, 6 s PH- 
vUeged communicaiimi. 

DISMISSAL. 

1. Wlien, after notice to dismiss, the plaintiff 

files a replication before tlio hearing of the ; 
motion, the only order made is, that the plain- ' 
tiff do pay tlie costs of the motion ; and the ! 
practice is not altered by the General Orders of! 
1845. Carry v. Curie wis, 8 Beav. 60G. | 

2. Before the hearing. — Costs. — Order, on I 

the application of the plaintiff, to dismiss his ! 
bill, with costs, against disclaiming defendants, ■ 
without prejudice to any question how the costs ; 
should ultimately be borne. Bailg v. hdmhert, ' 
5 Hare, 178. - ^ ; 

3. Replication. — Costs . — Notice of motion: 
by one of two defendants to dismiss the bill for , 
want of prosecution. The })laintiff thereupon ‘ 
filed a replication to the answer of that defend- j 
ant. The other defendant had not appeared. ■ 
On the motion being made, the plaintiff under- ; 
took to dismiss the bill against the other de- : 
fencknt, whereupon the court refused the | 
motion, but ordered the costs to be paid by the 
plaintiff. Heanley v. Abraham, 5 Hare, 214. 

And see Abatement. j 

LIMITATIONS, STATUTE OF, j 

^ Plea of the Statute of Limitations to a bill of • 
discovery in aid of an action of ejectment, I 
Scott V. Broadwood, 2 Coll. 447. 

And see Mortgage. 


MISJOINDER. 

See Parties, 2. 

MORTGAGE. 

Redemption. — Statute of Limit ations. — A bill 
to redeem a mortgage made 25 years before, 
stated that the mortgagee entered into posses- 
sion of the estate shortly after the date and 
executioii of the mortg^^e deed, and bad been 
in possession ever since. 

Hdd, that the court could not intend 
from that statement that the mortgagee entered 
within the first five years after the <Mte of the 
deed. Baker v. Wetten, 14 Sint. 426. 

And see Parties, 3. 

OUTLAWRY. 

^l tiel record. — Exigent. — Entry og record. 
T-The return upon the writ of exigent 


that by the ^dgnmnt of the coroner die defend^ 
ant ie outlawed^ is not antil entered on die roll» ; 
a suScient record of the outtawry* 

An infiormation fonnded on the defendant’s 
outlawry stated, that the defendant did not ' 
appear on the last proclamation, whereby ^ 
^ became and was outlawed, and tl^t the sheriff 
so returned the exigent accordingly,” and that 
the judgment was entered and registered. The 
defendant pleaded nul tiel record in this form : ^ 
— that no judgment of outlawry had been en- 
tered or registered, and that there was no 
record of the outlawry, leaving uncovered the 
allegation of the return of the writ certifying 
the judgment of outlawry. Held, that the plea 
was good in form. Attorney-General v. 
Rickards, 8 Beav. 380. 

PARTIES. 

1. Demurrer. — On a demurrer to a bill seek- 
ing payment of a legacy out of assets come to 
the hands of the defendant, who was the hus- 
band of the sole executrix, deceased: Held, 
that an allegation that all tlie testator’s debts 
and the other legacies bequeathed by his will 
had been paid, and there were assets ultra in 
the hands of the defendant to satisfy the plain- 
tiff’s demand, was not sufficient to dispense 
with the prcvsence of a personal representative 
of the testator : the allegation being one which, 
even if admitted by the defendant, the court 
would not take his word for. 

11ie absence of a necessary party to any part 
of the relief prayed by a bill, though the prayer 
be in the alternative, is a good objection on 
demurrer. 

An allegation that the defendant, being the 
person entitled to take out rej>rescntatioii to a 
deceased party, refuses to apply for it, and im- 
pedes the plaintiff in procuring a grant of it to 
any other person, is not a sufficient answer to 
a demurrer founded on the absence of such re- 
presentative ; but secus if the bill alleges that 
the grant of representation is actually in litiga- 
tion in the ecclesiastical court. Penny v, IVatts, 

2 Phill. 140. 

2. Principal and agent, — Misjoinder, — Bill, 
for an account, by a principal against his agent 
and a person employed by the latter as his sub- 
agent, dis missed as against botli, notwithstand- 
ing the sub-agent had had the entire manage- 
ment of the principal’s affairs, and had com- 
municated \vith him directly on the subject of 
them. Lockwood v. Abdy, 14 Sim. 437. 

3. Power of sale,— Right of administratrix to 
mortgage, — An equitable mortgagee having 
taken from the administratrix of the mortgagor 
a legal mortgage, containing a power of sale, 
and having filed his biU to enforce specific per- 
formance of a contract for sale under the 
power, the conrt declined to entertain the suit, 
in the absence of the administratrix and the 
parties beneficiary interested under the mort- 
gagor. Sanders v. Richards, 2 Coll. 568. 

4. BiU of exdumge.—The acceptor of a biU 
of exchange, who had by the Muds of the 
draw^ as his agent paid the amount of the hill 
after it became due to an indoraee for vdue^ 



wid&dtkt produtiitfi^ it to lie 4divcred up, filed 
his bni agcdost such indorsee for value, and a 
sab^uent indorsee, charging that the mdorsee 
to whom the pi^nnent had been made, had 
afterwards indorsed the bill to the other de- 
fendant, without consideration, in order to 
recover the money from the plaintiff a second 
time, and prayix^ that an action commenced 
against him to the amount might be restrained, 
and the bill delivered up to be cancelled. De- 
murrer, for want of the drawer aa a party to 
the suit, overruled. JSarle v. HoU, 5 Hare, 
180. * 

Cases cited in tlie judgment: Kemp v. Frj'Or, 
7 Ves. 237 ; Ponfold r, Nunn, 5 Sim. 405. 

5. Where one of two executors proves a 
will, power being resen’^ed to the other to come 
in and prove, the probate on the death of 
^he executor enures to the other, and it is not 
necessary therefore in a suit for the adminis- 
tration of the testator’s estate to bring before 
the court any other personal representative than 
the surviving executor. Howard v. Gash^ 32 
L. O. 396. 

6. Demurrer. — A demurrer for want of parties 
cannot be sustained, because the bill asks some 
relief, which could not be given in their absence, 
if there is relief aske<l which could be given on 
the record constituted as it is. Lewis v. Cooper ^ 
33 L. O. 45. 

And see Partnership. 

7. JoinUstock companies. — A bill by one 
member of a joint-stock company, on behalf of 
himself and the other shareholders, seeking to 
jirotect a common fund belonging to the com- 
])any, but not praying for a dissolution, is not 
demurrable for want of parties, becatuse all the 
other shareholders are not before the court. 
Cooper V. Webb, 33 L. 0.376. 

PARTNEIISHIV. 

Parties. — ^When a plaintiff by his will prays 
tlie dissolution and winding up of a company, 
he cannot sue on behalf, See, All the partners 
must he made parties. Harvey v. hiynold, 8 
Beav. 313. 

PAUPER. 

A married woman may sue in forma pauperis. 
Semble, but the pauper order cannot be ob- 
tained as of course. Coulsting v. Coulsting, 
8 Beav. 463. 

Case cited in the judgment: Bowden v. Hook, 
6 Benv. 399.. 

PLEA. 

If a bill seeks relief as to more than one sub- 
ject, the defendant may put in a plea as to each 
subject. 

Iran averment in a plea is inconsistent mth 
th^ matter pleaded, the> plea is bad. 

A plea is bad, if it raises, by averment, an 
issue not raised by the bill. Emmott v. Mitchell, 
14 Sim. 432. 

PRIVILBGBD COMMUNICATION. 

Demurrer by witikess.— To support a demur- 
rer to interrogatories asking a witness to pro- 
duce certain letters and documents, it is not 


en&ieiit to allege diat thef 

eeived in a confidential capacity aB0Ugh^*fi j|piy 
be stated in the demurrer to show mat rnff 
were confidential. Walsh v. Treuanion, 34 
L. O. 62. 

PRO CONFESSO. 

Practice aa to taking bills pro confesso. The 

order '' referred to in the Slst General Order 
of May, 1845, is not the decree,” that the 
bill be taken pro confesso, but the prelimini^ 
order,*’ that the clerk of records do attend with 
the record. 

'rhe object of the Slst Order of May, 1845, 
was to assimilate the practice where there is 
one defendant to that when there are several. 
Brown v. Home, 8 Beav. 607- 

PUBL.1CAT10N, PARSING. 

Aid of a foreign court. — ^This court will order 
publication in a suit to perpetuate testimony to 
pass in aid of a similar suit in the court of Ire- 
land. Morris v. Morris, 33 L. O. 476. 

REDEMPTION. 

See Mortgage. 

RE-IIEARING. 

The court will not, after the lapse of five or 
six years rehear an appeal upon the grounds of 
irregularity in the Master’s proceedings in ex- 
punging‘«'6candal without reporting it, Oldjield 
! V. CobbSH, 33 L. O. 281. 

1 REPLICATION. 

See Dismissal, 3. 

REVIVOR. 

Remainder -man. — An order to revive against 
i the personal representatives of a defendant, in 
! a suit whereby it is sought to affect a right 
j which has descended to such representative in 
i the character of remainder-raan, will have no 
i effect in respect to so much of the suit as seeks 
I to afiect such right. Hilton v. Lord Granville, 

; 33 L. O. 500. 

I SERVICE OF COPY BILL. 

1. Where a suit relates to a wife’s separate 
estate, she, as well as her husband, must be 
1 served with a copy bill. (24th Ord. of Aug. 
j 1841.) Salmon v. Green, 8 Beav. 457. 

I 2. Creditors under trust-deed. — BDl by a 
j debtor, who had conveyed property to a trustee 
for the benefit of his creditors, to have the 
trusts of the deed * administered by the court, 
charging that one of the creditors nad forfeited 
his debt by a breach of his covenant not to sue 
or molest the debtor. Held, that the creditor^ 
parties to the deed, other than the trustee and 
the creditor charged with the breach of ewe- 
nant, were sufficiently made parties by being 
served with copies of the bill under the 23rd 
Order of August 1841. Ihincombe v. Iioy, 
5 Hare, 232. 

SPBCIVIC PBRPOBMANCBa 

See Demurrer. 

^ SUPPLBMBNTAL BILW 

23 rd Order of August, 1841 . — Course of pro- 
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ceedin^ where adefendanL served mth a copy - 
of the biil the HiiA Qrctef of Aoj^et/ 

184 ^.^ dies before aji^pearaikce* Sdington v. 
J^nham, 2 ColL 619 . 

See Bankrupt y Creditor's suit, 

TRUSTEES. 

Separate answers, — Costs, — On the dismissal 
of a bill with costs^ the court referred it to the 
Master to inquire whether it was necessary or 
proper that several defendants^ consisting of 
trustees and their cestui que trusts^ appearing 
by the same solicitor, and having no conflicting 
interests, should file two separate answers to 
the bill. WToocfe v. H oocfe, 6 Hare, 229. 

Cases cited in the judgment : Van Sandau v. 
Moore, 1 Uuss. 441 ; Walsh v. Dillon, note to 
rteudes v. S|:^kes, 1 Moll. 13. 

RECENT DECISIONS IN THE SUPE- 


contradicting any facts .^li^ed in the plaintiff's 
state of facts, and thkf they xhight be at liberty 
to sue out a commission for that purpose. 

Mr. Cooper, on behMfof the plaintiff, moved, 
that this order might be discharged, and that 
defendants might oe ordered to pay the costs 
of the motion before his Honour ; and he sub- 
mitted that it was not usual to allow parties to 
go into evidence after publication had passed, 
except upon the grounds of surprise or special 
circumstances, neither of which occurred in 
the present instance to authorize the above 
order. The evidence now sought to be obtained 
might be destructive of the plaintiff’'8 case. 

The Lord Chancellor, That might be, and 
yet the plaintiff’s witnesses might not he con- 
tradicted — for instance, the plaintiff might 
prove that a delH had been contracted with him 
by the defendant, but it would be very hard 
not to allow the latter to jjrove a release from 
it. 


IIIOR COURTS. 

RSPORTlfiU ISY BARRISTERS OF TilK SEVERAL 
COURTS. 

Hcrrb CbRncvllar. 

Parker v. Peet, April 30, 1847. 

ADMISSION OF DEFENDANT’S STATE OF 
FACTS AFTER PUBLICATION OF DEPO- 
SITIONS ON THE plaintiff's. 

A defendant who, under special circumstances^ 
has not been required by the Master to put 
in a counter^statement to the plaintiff^s 
state of facts j may be allowed after public 
cation of the depositions on the latter, to 
bring in such counter^ statement and ex- 
amine witnesses for the purpose of support- 
ing it, but not for the purpose of disproving 
or contradicting the facts in the plaintiff^ s 


Mr. Cooper referred to Lord Talbot’s order, 
in Smith v. Turner, 3 P. Wms. p. 413, and 
cited Willan v. Willan, 19 Ves. 589; Green^ 
wood V. Parsons, 2 Sim. 229 ; IVinpenny v. 
Courtney, 5 Sim. 554. 

I Mr. Daniel followed on the same side, and 
quoted the case of Lord Nelson v. Lord Brid^ 
port, 6 Beav. 295, as strongly illustrative of the 
j principle upon which the court acts, in respect 
I of such admissions as that now sought. 

Mr. Lowndes and Mr. Wright, contrii, argued 
I that there was no unbending rule which pre- 
: vented the making of the order now appealed 
against. Willian v. Willan, supra, showed that 
[ it is a matter for the discretion of the judge. 
\Lord Chancellor, But it is a discretion re- 
gulated by the practice of the court.] Under 
the circumstances the Master had acted judi- 
ciously in not allowing the defendants to put 
i in a counter- statement until it was ascertained 


statement. 

After publication had passed in a suit in- | 
Btituted against the representatives of certain | 
executors for the recovery of the testator’s un- 
adminlstered assets, amounting to a small sum, 
a decree had been made directing a special in- 

e Master ordered the plaintiff to bring in 
a state of facts, the depositions on which were 
subsequently published by order. The plain- 
tiff had previously called upon the defendants 
to carry in a counter-statement, which they de- 
clined to do, and the Master pnder the circum- 
stances of the case, and because such counter- 
st&tement would occasion unnecessary expense 
if the plaintiff should fail in his evidence, re- , 
fused to make any order in respect thereof. 
The plaintiff's state of facts having been es- 
tablished by witnesses contrary to the expecta- 
tion of the defendants, the latter, under the im- 
pression that they had a good defence, after- 
wards carried in a state of facts, and obtained 
from Vice-Chancellor Knight Bruce, an the 27 th 
of March last, an order that they might be at 
liberty to examine witnesses, for the purpose 
of proving the facts alleged in th^ state of 
facts, but not for the purpose of disj^ving or 


that the plaintiff could prove his state of facts, 
and the order expressly provided that they 
should not attempt to disprove or contradict 
the facts which he had alleged. 

Mr. Cooper replied. 

The Lord Chancellor, If it were not for the 
special circumstances of the case, I should not 
have had the slightest hesitation in deciding 
that this order was contrary to the practice, and 
what ought to be the practice, of this court ; 
and although this order is very carefully 
guarded to prevent any advantage being taken 
of the published evidence, yet this would not 
induce me to sanction an order which is con- 
trary to the practice, and which I consider the 
%vhole8ome practice, of the court. Under the 
circumstances, 1 think it would be extremely 
hard not to allow the defendants to go into evi- 
dence in ^upport of their state of facts under 
the restrictions mentioned. I think that the 
order of the Vice-Chancellor is right, and con- 
sequently this motion must be dismissed with 
costs. • 
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tfronit. 

Howard v. Prince, May 1847* 

aTAMP.— PROjaATB DUTY, — ACCOUNT* 

The etcecutor cannot sue in equity for a sum 
alleged to be due to his testator* s estate, aU 
though dependent u^on the result of an ac- 
count, without obtaining a proper stamp* 

Whether the stamp must cover the amount 
specijlcally claimed, is left to the decision 
of the commissioners* 

This was a suit by the executor of Lady 
Bolton^ who claimed a large sum as due to her 
estate. The frame of the answer made it ne- 
cessary that the probate of her will should be 
produced at the hearing, but the probate was 
insufficient to cover the sum claimed. The 
chum involved the taking accounts. 

Mr. Kmdersley and Mr. Goldsmid now asked 
that the will should be admitted in evidence 
without requiring any additional stamp, until 
it should be ascertained by the result of the 
account before the Master, whether any and 
what sum was due. It was true, that in the | 
case of a suit at law the courts required a pro- 
bate sufficient to cover the amount claimed, 
which, however, the stamp office were in the 
habit of affixing in such cases, upon security 
being given for the payment of the duty, in the 
event of a successful issue to the cause. But 
they contended, that a claim in equity depending 
upon the result of an account stood in a differ- 
ent position, inasmuch as until the account was 
taken the amount to be claimed could not be 
ascertained, and great inconvenience might re- 
sult from requiring a stamp to the full amount. 

Mr. Turner and Mr, Lloyd were on the other 
side ;but 

Lord Langdale, without calling upon them, 
said, that although he fully concurred in the 
observations which had been made as to the 
inconvenience which might be produced in the 
case of claims dependant upon the result of an 
account from requiring a stamp in respect of the 
amount claimed by an executor, and should be 
glad if his decision should be reversed, yet he 
thought the practice at law must be followed, 
and the proper stamp must be obtained. 

Mr. Kindersley inquired whether the stamp 
must be for the full amount claimed ; but his 
lordship said, he must leave that question to 
the commissioners. 

Walls V. Symes. May 7, 1847. 

AMENDMENT OF BILL. — CLERICAL ERROR. 

A hill cannot be amended by altering the 
name of a plaintiff under an order v)hich 
does not specify Ihe alteration to be made. 

In this case Mr. Shapter applied to the court 
to direct, that under a common order to amend, 
the bill might be amended by altering the 
Christian name of the plaintiff, in which a cleri- 
cal error had been made. 

Lord Langdale refused the application, ob- 
serving, that if it was intended to make such an j 


alteration under an order to amendf l^ 
ought to state the circumstance. w 

Mr. Shapter then asked that the order uHtecn 
he had obtained might be discharged, and a 
new order made in the form suggested by his 
lordship; but 

Lord Langdale said, he could not make a 
binding order to that effect in the absence of 
the other parties, except upon notice ; though 
he ultimately made the order subject to 
risk of any application being made to set it 
aside, 

(8tre-Ci|Encenor of (i^nglanh* 

Pascall V. Scott. April 22, 1847* 

COMPETENCY OF WITNESS. 

Where a person during the time he held the 
office of guardian of a parish, had joined in 
prosecuting a suit against another guardian, 
and in appropriating the parish money to^ 
wards the expenses of the suit, and had af^ 
terwards teased to be a guardian : Held^ 
that under the circumstances he had not 
such an interest in the suit as to prevent 
him from being examined as a witness 6c- 
fore the Master, on behalf of the plaintiffs. 

This was a motion by the plaintiffs in the 
suit, to obtain from the court a direction, that 
the Master in the prosecution of certain in- 
quiries, ordered by a decree in the suit to be 
taken before him, should examine Edward Scar- 
gill as a witness, for the purpose of establishing 
their claims, his evidence having been refused 
on the ground of interest. A suit had been in- 
stituted by Pascall and Adams, two of the 
guardians of the poor of the parish of Clerken- 
well, against Scott, another guardian, for al- 
leged misappropriation of the parish monies. 
Scargill ivas a parish guardian from the year 
1833 to 1841, hut had then ceased to be one, 
and during ^the time he held such office had 
concurred with the others in appropriating the 
monies of the parish towards the expenses of 
the suit, and had been on the committee ap- 
pointed for taking proceedings against the de- 
fendant Scott ; as such member of the commit- 
tee he had directed such proceedings, and had 
agreed that Mr. Pascall and Mr. Adams should 
be the plaintiffs in the suit. Mr. Selby was at 
this time the solicitor employed by the com- 
mittee, and a sum of 300/. was on the 30th 
March, 1841, paid to him by order of the com- 
mittee out of the parish monies, to defray the 
expenses of the suit. Both Master Lvnch and 
Master Senior, to whom the matter had been 
referred, concurred in refusing to receive the 
evidence of Scargill, on the ground that he, 
with the other guardians, had improperly ap* 
propriated the parish monies, that such appro- 
priation was contraiy to the act of parliament 
authorizing the raising the rates, that he with 
them was on that account liable to have an m- 
formation filed against them by the Attorney- 
General, at the instance of any of the rate- 
payers; that he also had an interest in the 
recovery of the costs of the suit from ScotPs 
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oCate^ and cimaequently had such an intmal 
in ^the cause as to remto him mcompeteat to 
be eaamihed as a witness. 

• Mr. Teed and Mr. Ropers apMared in sup- 
port of the motion, and eontenoed, that Scar- 
gill was merely a nominal party, suing in be- 
half of the parish, and that, therefore, under 
the stat 3 & 4 Viet. c. 26, ought to have been 
a&nitted as a witness ; tliey cited Meredith v. 
Gfl^pm, 6 Price, 146; stat. 54 Geo. 3y c. 107, | 
8. 9 ; Tletcher v. Greenwell, 1 Crom. Mees. & i 
Ros. 754 ; M^Gahey v. Alston^ 2 Mees. & Weis, I 
206 ; Ralston v. Rowatt, 1 Cl. & Fin. 424 ; ' 
Atttorney-Generai v. Pearson, 2 Col. 58 1 ; 
Needham v. Law, 12 Mees. & Weis. 5G0. 

Mr. Stuart and Mr. Daniel/, contra, urged, 
that Scargill was virtually a plaintid* on tlic re- 
cord, and in th^H character directly interested 
m the suit ; at all events, it was quite sufficient 
for them to show that he had such an interest 
as to make him liable for costs, and it appeared 
on his examination, that he had authorized 
payments out of the parish funds for costs of 
the suit ; in res|)ect of these lie ‘might at any 
time be called upon to refund, upon an infor- 
mation filed by the Attorney-General, at the 
instance of any of the rate-payers; he was 
therefore interested in the suit, and as such, in- 
capable of being examined. They cited Bell v. 
Smith, 5 Barn. & Cres. 188 ; Edwards w Good- 
win, 10 Sira. 123; Attorney -General v. Compton, 
1 Y. & Col. 417- 

The Vice-Chancellor said, it appears to me 
that Mr. Scargill, independently of the fact of 
his being a rate-payer, is in no way liable to 
the costs of this suit. Mr. Selby, who was the 
solicitor first employed in this suit, has been 
paid his costs ; he has ceased to be such solicitor, 
and the person now carrying it on is doing so 
under the authority of those who employ him, 
and to those he looks for the payment of his 
costs. I cannot comprehend the proposition, 
that Scargill not being now a ])arty to the record 
can by any means be made liable to the costs 
of the suit. If the guardians recover the fund 
it will be disposed of by them as guardians, and 
will either form a bonus to the rate- payers or 
go to pay off the losses incurred. 1 do not 
think that in any way can Scargill be considered 
as a person having any interest except as a 
rate-payer, and in that character the statute 
has provided, that he should be a competent 
witness. 


Queen's 

(BdTore the Four Judges.) 

The Queen v. Vickery. Hilary Term, 1847. 

MA CTICS. — AFFIDAVIT. 

The qfidavits in support qf an appUeation 
for an attachment for disobedience to a 
crown office subpama to appear tmd gwe 
evidence before justices touckmp a pauper 
settlement, must show that a proper eom- 
plamt was made to the justices^ 

A rule nisi had been cditakiad^ calliag upon 


R. Vickery to show cause why a writ of attach- 
ment should not issue against him for his con- 
tempt in not obeying a writ of subpoena, issued 
out of this court, commanding the said K. V. 
personally to appear before the justices at petty 
sessions, there to testify the truth, upon an ap- 
plication to be then and there made by the 
parish officers of Stawley, in the county of 
Somerset, for an order for the removal of certain 
paupers chargeable to the said parish of S., to 
the place of their last legal settiement, and to 
bring with him certain books, in order that they 
might be produced in evidence before the said 
justices. The affidavits on which the motion 
was made, stated that the paupers were residing 
in and chargeable to the parish of S., that in- 
quiries had been made by the parish officers, 
and that it was ascertained that the paupers 
were lawfully settled in another parish ; that 
the subpoena was served on the defendant in 
August last, and that on the 3rd September, 
applicatiorx was made by the parish officers of 

S. to the justices at petty sessions for an order 
for the removal of the said j>aiipers ; that Jhe 
said R. V. attended in obcdicnee to the wd 
writ, and was duly sworn, but refused to answer 
.certain questions which w'ere asked of him, and 

that in consequence of such refusal to answer 
the said questions, no order of removal could 
, be obtained, and that the ])aupcrs still remain 
chargeable to the parish of S. 

Mr. Serjeant Kinylake, on shoudng cause 
against the rule, took a preliminary objection, 
that it did not appear on the affidavits that a 
complaint was made to the justices by the parish 
I officers of Stawley that the paupers were charge- 
able. Regina The Justices of Buckingham- 
I shire J (Stopped.) 

I Pashlcy, contra. The affidavits allege, that 
an application was made to the justices on be- 
half of the overseers of Stawley, which *f made 
I by their attorney or by one of their own body 
I acting for and in the name of the rc -t, would be 
j sufficient. Regina v. Bcdiughain}* No objec- 
' tion of ibis sort was taken before the justices, 
i Lord Denman, C. J. It cannot be supposed 
; that we are to issue an attachment for nol 
. giving evidence before a judicial tribunal, unless 
I that tribunal is first shown to have had juris- 
; diction. We cannot presume from these affi- 
' davits that a proper coicplaint was made before 
the justices. 

Patteson, Coleridge, am\ 7Vightman, J.*s, con- 
curred. 

Rule discharged without costs. 

SSencfi ^raettre Caurt. 

(Before Mr. Justice Wightman.) 

Smith V. Sparrow, Hilary Term, 1847. 

AWARD. — EXAMINATION OF PLAINTIFF AS A 
WlTlIfESS. — IRREGULARITY. 

A cause having been referred to arbitration, it 
was eapressUf stipulated on the part of the 

* 3 a B. R. 80a. 

** 1 New Seso. Oases, lOdi 
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' defendant that the fdaiwtiff should not be 
examined as a witness at the reference in 
support of his dainty and the usual clause 
in the order rtference gining the arbitra- 
tor power to examine the parties to the suit 
was struck out by consent. At ike refer- 
ence the arbitrator allowed the plaint^ to 
he called, and heard his evidence, against the 
consent and express protest of the defendant, 
A motion being made on the part of the de- 
fendant to set aside the award, Held, that 
the arbitrator had exceeded his authority, 
and that the award was had. Held, also, 
that the fact of the defendants counsel 
having after protest cross-examined the 
plaintiff and gone into the defendants case, 
did not preclude him from moving to set 
aside the award, Semble, Thai if the de- 
fendant had been examined as a witness in 
support of his case, it would have disquali- 
fied him from taking any objection to the 
admission of the plaintiff a^ a witness. 

In this case the plaintiff’ had brouprht his 
aidfeui against the defendant as the executor of 
Edmrd Meadows, deceased, to recover a 
balaipLCe of account alleged to have been due to 
the jfdantiff' from Meadows at the time of his 
deatli. Before the cause was at issue it was 
referred to the arbitration of a lay arbitrator, it 
being ex|)ressly stipulated on the part of the 
defendant, that the arbitrator should not have 
power to examine the plaintilF in support of his 
claim, and the usual clause in the order of re- 
ference giving the arbitrator power to examine 
the parties to the suit was struck out. At the 
first meeting before the arbitrator, the plain 
attorney who conducted his case tendered the 
j^aintiifas a witness in support of his claim. 
xTiis was objected to by counsel who appeared 
for the defendant, on the ground that the arbi- 
trator bad no power to examine the parties to the 
suit under the order of reference, aiid therefore 
the plaintiff could not be examined ; he also 
called the attention of the arbitrator to the 
agreement which had been entered into between 
the attorneys at the time the case was referred. 
The plaintiff^s attorney however told the arbi- 
trator that he had still a discretionary power 
incidental to his character of arbitrator which 
enabled him to examine the parties, if he 
thought fit to do so. The arbitrator, upon this, 
allowed the plaintiff to give his evidence. The 
defendant’s counsel protested against the course 
taken by the arbitrator, and then proceeded to 
cross-examine the plaintiff, and went into the 
defendant’s case. Subsequently the arbitrator 
made bis award in favour of the plaintiff. 
Some time since Watson obtained a rule idsi to 
set aside Uus award on several grounds, but the 
only one on which any decision was given was, 
that there had been a breach of faith and mis- 
cmdact on the part of the pontiff and his at- 
torney in tendering and cansing^the plaintiff to 
be examined as a witness in the said re&s'ence, 
WwUedge rum showed cane^ and contended, 
fint, that even if the arbitrator was wrong in 
adndttiiig the evtdeiice> stiU that was not a auf- 
fieient ground lor setti^ jwide thenar^ The ; 


admission of a witness to give evidence being a. 
matter of law on which the decision of thenar- 
bitrator is final ; citing Symes v. Goodfellow^ 
2 Bing N. C., 532 ; Jupp v. Grayson, 1 C. M« 
& R., 523. He also contended that even if 
there was any irregularity, it was waived by tl^ 
course taken by the defendant’s counsel in 
cross-examining the plaintiff and going into the 
defendant’s case, and thus taking the chance of 
an award being made in his favour. On this 
point he cited Allen v. Francis, 9 Jur. 691 » 
j The Queen v. Clark and another, 6 Q. B. 349- 

Watson and Naylor were heard in support 
of the rule, contending that the arbitrator had 
clearly exceeded his authority in examining 
the plaintiff* when had no power to do so, ana 
j the defendant's counsel havin^taken the objec- 
tion, bad done all that was nffessary, and was 
not bound to withdraw from the reference. 

Cur. ad, vuU. 

Wightmau, J., (25th Jan.,) gave judgment. 

! This was an application to set aside an award 
I upon several points, but ultimately the second 
i and fourth raised the only questions which aj>- 
i peared to me to require consideration. The 
; first of these was, whether the arbitrator ought 
; to have received the evidence of the plaintiff in 
^ support of his own case, and whether the award 
: ought to be set aside on that ground. I have 
i been unable to find any case in which there has 
i been an express decision as to the power of an 
! arbitrator to allow a party to tlie suit to give 
; e\idence as a witness in supjmrt of his own 
I case, though objected to by the other side, and 
i though there was no express power given by 
i the submission to examine the ])arties. In 
! Warne v, Bryant, 3 B. & C. .590, where an 
I order of reference did give power to the arbi- 
! trator to examine the parties if he thought fit, 
i the court held that be might, under an order 
j so framed, examine a jmrty to the suit, even in 
j support of his own case ; leaving it, however, 
j doubtful whether without express authority the 
i arbitrator would he at liberty to examine a 
j party in support of his own case. Upon prin- 
ciple such a course would seem objectionable, 
and an excess of the authority of the arbitrator, 
especially in cases like the present where the 
j defendant is an executor and not likely to be 

I personally cognizant of the transaction. 

I I do not find myself called u]mn to decide this 
I question ; for under the special circumstances 

of the case, I think it clear tliat the plaintiff 
ought not to have tendered his own evidence, 
nor ought the arbitrator to have received it. 
Before the order of reference was made the de- 
fendant expressly refused to allow the plaintiff 
to be examined, and the usxud clause autho- 
rising the arbitrator to examine the parties waa 
for that reason by mutual consent struck out. 
It is clear to me from the affidavits that the 
defendant would not have referred the case if 
the plaintiff was to be examined ; and after the 
danse giving authority had l^en by ccMosent 
struck out, he might reaBonably eonclude that 
he would not be examined ; and the examning 
the plaintiff as a witness for bimedf afterwards 
is so much in fraud of the defe nd ant, that the 
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award maiilt in the plaintiff's itpon his 

onsm^eridence ought not to be allowed to etand^ 


unless the defendant has by his conduct upon 
the arbitration waived the objection and dis- 
abled himself from taking it, which is the re- 
maining pdint for consideration. The defend- 
ant, after the objection to the reception of the 
eiddence of the plaintiff himself, nevertheless 
proceeded to cross-examine him as to a set-off 
which the defendant sought to establish, and 
whhout retiring from the reference called other 
witnesses in support of his case. All this was 
done under protest, but it was contended that 
proceeding at all after the admission of the evi- 
dence objected to was a waiver of the objection. 
In the absence of any authority showing that 
such an objection, which is not to an irregu- 
larity merely, is waived by continuing to attend . 
the reference, I certainly do not feel disposed 
to think it so. The continuing to attend was ! 
under protest, and nothing was done by the I 
defendant from which an acquiescence in the ! 
previous proceedings could be inferred. Irregu- 
larity in the conduct of the arbitrator, as by 
omitting to give proper notices or the like, may 
undoubtedly be waived by continuing to attend 
after notice of the irregularity, as appearing at 
nisi prius after an irregular notice of trial, may 
be a waiver of the irregularity. But a party 
who takes an unsuccesful objection to the ad- 
mission of evidence at nisiprins does not waive 
his right to a new trial because he cross- 
examined the witness objected to, or subse- 
quently called witnesses of his own. In the 
case which was cited that occurred before me 
in which an arbitrator examined the witnesses | 
for the plaintiff without oath, I was of opinion 
that the defendant could not object to the 
award, because he had not only gone on with 
the reference, but had examined his own wit- 
nesses without oath, which appeared to me to 
be not only a waiver of the objection, but an 
acquiescence in the course pursued ; and if the 
defendant in the present case had tendered 
himself for examination, I think he would 
have disqualified himself from taking any ob- 
jection to the examination of the plaintiff. 
Upon the whole then it appears to me that the 
examination of the plaintiff under the circum- 
stances stated in the affidavits, was a sufficient 
objection upon which the award might be set 
aside, and that such objection was not waived 
by the defendant going on with the arbitration. 
The rule, therefore, must be made absolute. 

Rule absolute. 


Stated f^her whed was n&i to be 
the letter of application, namefy, tMl the 
allotment was upon condition that the 
deposit be paid on or before a gtven day 
on pain of forfeiture, and the shares be%i^ 
disposed of to others. Eleven days before the 
given day the managing committee adver* 
Used that they had completed the allotment 
of shares, and there was some evidence^ of 
the plaintiff*s having seen the advertise^ 
ment. On the third day after the given 
one he paid his deposits, and in a fortnight 
afterwards executed the usual parliamon^ 
tary contract and subscribers* agreement. 
In the following month a meeting was holdtn, 
the plaintiff being present y audit was then 
made known that at the date of the adver* 
tisement the committee had in fact only 
allotted 58,000 shares, although there were 
applicants for more than the 120,000 shares. 
At that meeting the plaintiff opposed the 
resolutions to continue the cowccm, and 
moved as an amendment that the deposits 
should be returned; but the chairman de- 
clined to put the amendment to the meeting. 
Subsequently the scheme Wks abandot^, 
and the plaintiff brought his action agctvm 
a member of the managing committee to 
recover bach the amount of his deposits. 

Held, First, that the apjilication for shares ^ 
and the letter of allotment constituted no 
binding contract. Secondly, that the ad~ 
vertisement amounted to a fraudulent misre- 
sentation, and having been so found by the 
jury, as also that it was a material induce- 
ment to the plaintiff to sign the subscribers* 
deed, as well as to pay his money, formed a 
good ground of action to which the terms 
of the deed were no answer. Thirdly, 
that the plaintiff*s conduct at the sub^ 
sequent meeting did not amount to any 
waiver of his right to recover. And 
fourthly, that the ojnission to direct the jury 
as to whether or not there was a binding 
contract was no ground for a new trial. 

The material facts and circumstances of this 
case are so fully stated in the judgment below 
as to render it quite unnecessary to repeat them 
here. 

The case was argued early in the term by 
Mr. Knowles and Mr. J. Browne, on behalf of 
the plaintiff, and by Sir F. Kelly, Mr. Sergeant 
Channell, and Mr. Fitzherbert on behalf of the 
defendant. 

Cur. adv. vult. 


C0mmon 

Wontner v. Shaitp. Easter Term, 1847. 

ALLOTTEE OF RAILWAY SHARES. — INVALID 
CONTRACT. — FRAUDULENT MISREPRE- 
SENTATION.— ^RECOVERY OF DEPOSITS. 
The prospectus of a railway' company stated 
the capital to be 3,000,000/ , in 120,000 
shares. ^ On the pVsint%ff*s 'appUedtion by 
letter, eixty shares w^e allotted to hifn„ 
and the letter of dltotment was headed in 
the same manner as the prospectus, and 


May Sth, 1847. The judgment of the court 
was now delivered by 

Wilde, C. J. This is an action of assumpsit 
for money had and received by the defendant 
to the use of the plaintiff, and the plea of the 
defendant is non assump'sif. The defendant is 
sued as one of the committee of management 
of the Direct London kiid Exeter Railway Coxxl- 
pany, with an extension to Falmouth aiid 
zahee, for the sum of '827. 10^ being tbl^ 
posit pdd by the pleiiitiff bn 60 8lis:re8 alibied 
to him in that concern. The case was tried be- 
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fore Mr. Justice Srh, at the sittings after last 
Txmtf TeriUr And it thea appeai^Bd m 
that iu_l^ a pro^eetus had been issued 
which stated the capital of the proposed com- 
ply to be S^OOO^OOO/.^ in 120,000 snares of 252. 
ea(^, deposit 12» 7s. 6d. per share. It then sets 
forth a form of application for shares, which 
being headed in the ^ same manner as the 
prospectus itself, and directed to the provisional 
committee, is in the following terms : — I re- 
quest you will allot me ■■■ ■■■■ — ■ shares of 252. 
in the capital of the above-named railway, and 
1 will accept the same, or any less number, 
subject to the regulations of the company, and 
pay the deposit of l/. 7s. 6d. per share, and 
sign the parliamentary contract and subscribers' 
wreement when required.’’ On the 25th of 
^ptember, 1645, the plaintiff sent an applica- 
tion for .30 shares, substantially in the form so 
prescribed, and afteiwards, on the 10th of, 
October, he made a similar application for an j 
increase in the number to 60. In answer to 
these applications the plaintiff received a letter 
bearing at the top the words Not trans> 
ferable,” followed by a heading similar to that j 
of the prospectus, and ^which then states that | 
** committee have, at your request, allotted | 
sixty shares of 2*52. each in this under- i 
t&ing, upon condition that the deposit of, 
12. Ts. 6d. per share therein be paid on or be- ! 
fore the 28th of October instant, in default of j 
which this allotment will be forfeited and the i 
shares disposed of to other aj)plicants,” &c. ; 
In that letter, as well as in the prospectus the I 
capital of the concern is stated at 3,000,0002., 
in 120,000 shares of 25/. each ; and such being] 
the case, the managing committee, on the 
17th of October, published in the Times news-! 
paper an advertisement which stated, The ; 
managing committee hereby give notice thatj 
they have completed ike allotment of shares^ \ 
anu that the usual letters are this day issued,” 
and then proceeded to offer as an apology to those 
whose applications had been cut down or passed 
over the preference the committee had been | 
obliged to give to those locally interested or j 
likely to bring to bear on the company a large ] 
share of legitimate influence in the arduous 
duty of deciding on claims unprecedented in 
their number. The advertisement further sets 
forth, that the engineering preparations were so 
far advanced that the project could not fail to 
be placed before parliament in a manner the 
most satisfactory to the shareholders. Some 
evidence was then given at the trial from which 
it was to be inferred that the plaintiff had seen 
this advertisement, and on the 21st of October 
the plaintiff appears to have paid the amount of 
his deposit on the sixty shares which had been 
allotted to him. At this time it was clearly 
proved that jn point of fact no more than 
58,000 shares had been allotted by the com- 
mittee, although responsible persons had ap- 
plied for more than ttie whole of 4the projmsed 
capital. On the 4th of November, the puuntiff 
and others executed the parliamentaiy contract 
and subscribers’ deed, soon after which it was 
found that the plans and sections of the pro- 


posed lines were imperfect, and that the whole 
amount of the depoms^pi^ up had Wi&i ux* 
pended extept 4502. This led to a meeting of 
the shareholders on the 15tiiof Deceihber^ Jaf 
which the plaintiff attended, and a report of 
the directors was read, setting forth the then 
state and prospects of the concern. Resolutions 
of confidence giving authority to take fresh 
steps in carrying out the line were also pro- 
posed, to which, as an amendment, the plaintiff 
moved that the whole of the deposits should be 
returned, and that the committee should pay 
all expenses incurred. This amendment the 
j chainnan did not put to the meeting, but only 
j the original resolutions, which were carried by 
I a large majority. Upon these facts it was con- 
i tended at the trial, that as the advertisement 
' containing the misrepresentation as to the al- 
lotment had been issued with the knowledge of 
the committee, and as the plain tifl* had been 
thereby induced to pay his money, he was en- 
titled to recover it back from the defendant, 
and that as the subscribers’ deed had been 
executed under the same misrepresentation, his 
right was not thereby affectea. For the de- 
fendant it was argued that the written applica- 
tion for shares and the subsequent letter of 
allotment constituted a valid contract, under 
which the plaintiff was bound to pay his de- 
posit, and that therefore the payment made by 
him could not be referred to the advertisement, 
and further that the deed which he had signed 
expressly autlioriseil the application of the de- 
posits to the expend js incurred in preparing for 
parliament. The L-itrned judge who tried the 
cause left it to the jiuy to say whether the de- 
fendant had made a false representation which 
was a material indacement to the plaintiff to 
pay his money ; wliether, also, the considera- 
tion for the })ayment by the plaintiff had failed, 
the company being at an end ; and further, 
.whether the false representation acted upon the 
plaintiff’s mind when he signed the deed. The 
jury answered the questions in the affirmative, 
and thereupon the learned judge said that the 
finding entitled the ifialntiff to the verdict, and 
it was accordingly so entered. To set aside 
this verdict and enter a nouusit, or for a new 
trial, a rule nisi has been obtained on the 
ground of misdirection, and the verdict being 
against the evidence, and the case has been re- 
cently fully argued on showing cause against 
that rule. The argument on behalf of the de- 
fendant is, as at the trial, that the payment was 
made under a binding contract, and notin con- 
sequence of the advertisement ; that the adver- 
tisement does not import that all the shares 
had been allotted, but if it does, the statement 
is addressed to disappointed applicants, and not 
to the allottees ; and if the money had not been 
obtained by fraud, the deed executed by the 
plaintiff expressly authorised the application of 
the deposits to the payment of the expenses. 
But it was admitted that if the payment had 
been obtained by fraud, the e.xecution of the 
deed would be no answer to the action* 
Furtlier it was said, that by attending the meet- 
ing of the 15th of December, and there voting 
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«B a sbanreholder, ^ plmntiff had pmhided 
bimaehf from clfami«i|i^ oaek his deposits; and 
in 'support of this latter fs^round the case of 
Campbell v. Flefmnff, 1 Ad. & El. 40, was cited 
as an authority. Dn the first point this court 
is of opinion that there was no binding contract 
on the plaintifi* to part with his money when he 
paid his deposit : he had applied for shares in 
a concern which was to have a capital of 
5,000,000/., in 120,000 shares, hut the committee 
of management had allotted to him shares of a 
eery different description, whilst they professed 
to allot the very thing he asked for ; for the 
letter of idlotment, as well as the jirospectiis, 
described the capital to be 3,000,fK)0/., in 
120,000 shares, and it might be reasonable to 
expect success with that capital, but jibsurd to 
snpfwse that it could })e accomplished for less 
than half that amount. The plaintiff having 
asked for shares in a practicable scheme, re- 
ceived shares in one rendered impracticable by 
the act of the committee in not allotting more 
than 68,000 shares, when more than the whole 
capital had been applied for by responsible 
persons. On the ground also that the letter 
of allotment was conditional, we think there is 
no binding contract. It contained new terms 
not found in the plaintiff’s application for 1 
shares, and is not therefore a simple acceptance j 
of the plaintiff’s proposal. Such being our ! 
opinion, it becomes necessary to inquire whether j 
there is any evidence of the plaintiff having ; 
paid the deposits in consequence of a fraudulent | 
misrepresentation, and we think there is ample I 
etndence of such misrepresentation. We think i 
the advertisement clearly means that all the ; 
shares had been actually allotted, and that it ; 
must be taken to have been addressed to all ; 
the members of the concern. To the plaintiff ; 
it represents that he had got all that he had ; 
asked for, — sixty shares of the 120,000, and i 
the jury, therefore, were well warranted in find- • 
ing that the advertisement was a material in- ^ 
ducement to the plaintiff to pay his money, i 
having considered the meaning to be the same , 
we have done. The next point is, that by 
attending the meeting of the 15th December, 
and acting as a shareholder wlien he knew that 
only 58,000 shares had been allotted, the plain- 
tiff had precluded himself from making any 
claim to the deposits on that ground, but of 
that point the evidence entirely disposes. The 
only thing done by the plaintiff was to propose 
that all the deposits should be returneil ; and 
the argument comes to this, that having tried 
to induce others to join him in claiming back 
the deposits and failed, the plaintiff should not 
be permitted to do so hi n self. No such doc- 
trine can be found in Campbell v. Fleming^ or 
in any other decided case that we know of. 
The plaintiff did nothing at the meeting to 
show his assent to be bound by what passed as 
a holder of sixty shares, and therefore we think 
he is in a condition to maintain the present 
action. It was further contended, that the de- 
fendant was entitled to a new trial, because the 
judge did not tell the jury whether or not the 
letter of allotment and application constituted a 


binding contowt. We ilnnlc that » w> grorad 
for a new ^al. It was a quewtkm, not of ^ 
for the jury, but of law for the court, and n a 
new trial werfr grafted the same questions rauart 
again submitted to the jury. It appea^ 
however, that after the finding^ of the jwy the 
learned judge said the plaintiff ^vas entitled^ to 
the verdict, which must be taken as a direction 
to the jury to find such verdict. If in order to 
give that direction it was necessary to decide 
that the letters constituted no binding contract, 
the learned judge must be taken to have so d^ 
cided; and if he had considered that they did 
constitute such contract, the direction must 
j have been considered wrong and a new trial 
I granted. But inasmuch as the court is of a 
contrary opinion, the rule obtained by the de- 
fendant fails as to this point also, and must 
therefore on the whole he discharged. My 
brother IVilUams, having been consulted when 
at the bar in this case, has taken no part in the 
judgment. 

Rule discharged. 

Roche V. Ckampein. Trinity Term, 24th May, 
1847. 

PLEADING. — DEBT. SET-OFF. 

A declaration in debt contained three cotm/f, 
in each of which 6/. 10^. vms claimed. The 
defendant pleaded a set^off^ covering the 
aggregate of the sums in the declaration. 
The particulars of demand stated the action 
to be brought to recover 61. 10*\ for money 
lent. At the trial the defendant proved a 
set-off above 6L 10s. Held, that like plea 
admitted 61. 10^. to he due on each count, 
and that the plaintiff was entitled to a 
verdict. 

Debt. The declaration stated the defend- 
ant to be indebted to the plaintiff in 6/. IOj. 
for money lent, and in 61. 10s. for money had 
and received, and in 6/. lOs. for money due on 
an account stated. The declaration in the com- 
mencement demanded the aggregate of these 
: sums— ip/. 10.9. 

I The defendant pleaded a set-off covering the 
; whole demand. 

I The particulars stated the action to be 
brought to recover the sum of 61. 105 . for 
I money lent. 

At the trial before the under-sheriff of Mid- 
|dlesex the defendant proved a debt due to him 
; from the plaintiff above 61. lOs., upon which a 
verdict was found for the defendant. 

A rule nisi was obtained to set aside the 
verdict and for a new trial, on the ground of 
misdirection, inasmuch as upon these pleadings 
the plaintiff was entitled to a verdict for 61. 105 , 

Miller showed cause. In an action of debt 
the plaintiff was formerly obliged to prove the 
whole of his demand, or he could not obtain a 
verdict. But in modern times the action of 
debt stands on the same footing as the action 
of assutnpsit, and the plaintiff may recover for 
whatever amount he proves, though less tinm 





emam. 


m 


ija/i warn demanded in«the3eeliratiaii. (hums 
V. Paddon, 4 M. & W. . flue plea of «el>off, 
therefore, oidy admits the amount wliich the 
plaintiif is bound to pmve in order to entitle 
him to recover. A writ of inquiry may be exe- 
cute in an action of debt. Jirden v. Connelly 
5 B. & Aid. 885. 

BovilU in support of the rule, cited Rodgers 
V. Maw, 4 Dow. & L, 60. 

Per Curium, ‘The defendant should have 
pleaded the set-off as to 6/. l()i\, and never in- 
debted as to the residue. If there had been no 
plea at all, the plaintiff would have been entitled 
to sign final judgment for the amount demanded , 
m the declaration, namely, the aggregate of the : 
sums in the three counts (19^. 105.,) but he 
could onl)^ have issued execution for the 
amount actually due (6/. IO5.) The plea admits 
19 /. 10s. to he due, and alleges a set-off at least 
equal to that sum. But the defendant only ! 
proves a set-off to the amount of 6Z. IO 5 . With 
respect to issuing a writ of inquiry in debt, it is 
found in practice to he much more beneficial to * 
suitors that there should be no writ of inquiry. 
They know that if they levy execution for more , 
th^n the amount really due, the court will set 
it aside. 

Rule al}Solute. 


Billing v. Coppoclc, Trinity Term, 25th May, 
1847. 

ATTOUN E Y . — B 1 LT.. — T A X ATION . 

In the year 1840, an attorney in London cm- 
ployed an aitorney at Cambridge to prose- 
cute a person for bribery* There was no 
agreement as to agency charges* In the 
year ls4l, a hill was delivered, and another 
in the year 184*2, both unsigned. In the 
year 1847, a signed bill was delivered, and 
a month afterwards an action was com- 
menced* A judge at chambers having made 
* an order to tax the bill: Held, on motion 
to rescind the order, that the hill was tax- 
able, {overruling In re Simons, 3 D, <V L, 
156); and that the delivery of the signed 
bill was a “ special circumstance ” which 
authorised the taxation, although the de- 
fendant might have taxed the unsigned bills, 

Martin moved to rescind an order of Alder- 
son, B., referring an attorney’s bill for taxation. 
It appeared that in the year 1840, the defend- 1 
ant, who is an attorney in London, employed 
the plaintiff, an attorney at Cambridge, to pro- 
secute a person for bribery at the Cambridge 
election. There was no agreement as to agency 
charges, but the plaintiff was to have the entire 
profit. Two bills of costs were delivered, one 
in the year 1841, and the other in the year 
1842, but neither were signed. In the begin- 
ning of the present year tne plaintiff delivered 
a signed bill for the same business, and a 
month afterwards commenced* the present 
action. The defendant thereupon obtained the 
brder to tax. It was 'submitted — first, that the 
V & 7 Viet. c. 73, s. 37> did no4 apply to rtic 
case of one attorney employed by anomos^*' & 


re Gedge, 2 Dow. & 915 ; lb te Sbnona, 3 

Dow, & L. 156. [Alderson, B. It is much 
more reasonable that a jury should find* a 
verdict according to the Master’s taxation, 
which would be a guide for them. Pollock, 
C. B. It appears from the case of Weymouth 
V. Knipe, 6 Dow. P, C. 495, that an agent’s bill 
was expressly excepted out of the 2 Geo. 2, c. 
28, by the 12 Geo. 2, c. 13, s. 3. The 6 Sc T 
i\ict. c. 73, contains no such exception.^ 

I Secondly, there were not special circumstances 
to take the case out of the proviso in the 37th 
; section, that no such reference as aforesaid 
, shall he directed upon an application made by 
■ the party chargeable with such hill after the 
expiration of twelve months after such bill shall 
have been delivered, except under special cir- 
cumstances, to be proved to the satisfaction of 
the court or judge to whom the application for 
such reference shall be made,” In this case 
the defendant might have obtained an order 
for the taxation of the two first hills, although 
they were not signed. In re Pender, 2 Phillips, 
69. 

Pollock, C. B. My brother Alderson’s order 
is to tax the signed bill, and that has been de- 
livered within twelve months. 

Alderson, 1^, The delivery of a signed hiH 
within twelve months is a special circumstance 
upon which the party may act. The ordinary 
reading of the statute implies that the party 
may tax within twelve months after the delivery 
of a signed bill. The Lord Cliancellor has de- 
cided that the statute has a more extensive 
operation, and that an unsigned hill mav be 
taxed. 

Rolfe, B. If it were not so, an attorney 
might deliver an unsigned bill, and then lie by 
for a twelvemonth, and afterwards deliver a 
signed hill, and so prevent the taxation alto- 
gether. 

Rule refused. 


TRANSFER OF CHANCERY CAUSES. 

From the Vice-Chancellor of Englatid to the Fice- 
Chancellor Sir J, Wigram, by order of the Lord 
Chancellor. 

Dickenson v. C allbeck. 

Fagge V* Fagge, 

{ Morrison v* Noppe > 

Ditto V. King ) 
lUmeU V. Wheatley. 

Parry v. Howell. 

Attorney-Gen. v* Croft, 

Bateman v, Wilks. 

Kincflir v. Nunn. 

Beech v. Ford. 

Brierley v* Andrew. 

T^wis V, Daniex. 

Hunt fj. Peacock, 

Darnell v. Swift. 

Ward V* Price, 
lialford V* Stone. 

Sheffield V. Von Donop. 

9lfe Jiine, 1847'. 
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COMMON LAW SITTINGS. 


0):(^eq[tter al |9lraiir« 
After Trinity Tenn, 1847. 

IN MIDDLESEX. 


Monday • 

June 14 

Common Juries. 

Tuesday • 


. 15 1 

Custom and Common 

Wednesday 


. 16] 

J uries. 

Thursday • 

• 

. 177 

Excise and Common 

Friday . . 

• 

. 18 i 

Juries. 

Saturday . 
Monday 


. 19 
. 21 

Common Juries. 

Tuesday . 


. 22 


Wednesday 


. 23 


Thursday . 
Friday . • 


. 24 
. 25 

^Special and Com. Juries. 

Saturday . 

• 

. 26 


Monday . 

m 

. 28 




IN 

LONDON. 

Tuesday . 

June 15 

To Adjourn only. 

Wednesday 

• 

. 29^ 

Adjournment Day, Corn* 
mon Juries. 

Wednesday 

• 

. SO 

1 

Thursday . 
Friday . 
Saturday . 

July 1 
. . 2 

1 Common Juries. 

• 

. 3 

) 

Monday 


• ^ 


Tuesday • 

« 

. 6 

Special and Com. Juries. 

Wednesday 


. 7 

Thursday . 


. 8 


Friday • 


• 9 


Saturday • 


. 10 



Tbo Court will Sit at 10 o’clock. 


BUSINESS OF THE COURTS. 


®|:r|)rqun-. 

This Court w’ill bold Sittings on Friday the 18tb 
of June instant, and on every following day 
tbencefortb, (Sundays and Wednesday tbe 23rd 
day of June instant excepted,) until and including 
Thursday the 8tb day of July next ; and at siicb 
sittings will proceed in disposing of tbe business 
then pending on tbe paper of Demur^'ers ; and in 
the paper of New Trials^ together with all motions 
appointed to be brought on with any cause standing 
in the New Trial Paper ; and also in giving Juilg- 
m§Kt upon the Special Cases, Rules, and Motions 
then standing for judgment. 


PROCEEDINGS IN PARLIAMENT RE- 
BATING TO THE LAW. 

A0ttf e nf ftorto. 

NEW BILLS IK PBOGRBSS. 

Consolidation and Amendment of tfa^ Law 
of Bankruptcy. For 2nd reading. Thye Lord 
Chancellor. . ' * 


Courts. — Par. Proceedings.’^LetterBox. 

Debtor and Creditor. For 2nd reading* 
The Lord Chancdlor. 

Repeal of Insohrency Jurisdiction of Courts 
of Bankruptcy, AboUshing Court of Review, 
and Reducing Number of Commissioners. (No. 
2.) In Select Committee. Lord Brougham. ;; 

Threatening Letters. For 2nd reading. 
Lord Denman. 

Clergy Offences. In Committee, 

i^ouse of €rommons. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

Law of Railways. Mr. Strutt. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. Sir John 
Pakington. 

Lunatic Asylums Regulation. Att.-General. 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. Lord Morpeth. 

Towns Improvement Clauses. 

Taxation of Costs on Private Bills; To be 
reported. Mr. Hume. 

Registration of Voters, For 2nd reading. 
Mr. Walpole. 

Highways. In Select Com. Sir Geo. Grey. 
Administration of the Poor Laws. Sir Geo. 
Grey. 

Copyhold Commission Continuance. 
Turnpike Acts Continuance. 

Loan Societies Continuance. 

Ecclesiastical Courts. Mr. Bouverie. 


THE EDITOR^S LETTER BOX. 

A Juvenile Subscriber” will find the dis- 
tinctions he has referred to, between the pro- 
visions of the Small Tenements’ Act, (1 & 2 
Viet. c. 74,) and the remedy given by the 
County Courts’ Act against tenants holding 
over, adverted to at some length, ante, p. 18. 
As we read the latter act, the judges of the new 
courts have no jurisdiction, under the 122nd 
section, when the value of the premises exceeds 
50/. by the yeai^ although the rent may be less 
than 50/. a year, or where the rent exceeds 50/. 
a year. The intention of the legislature, it may 
be inferred, was not to subject the tenants or 
occupiers of property beyond the prescribed 
value ^to tbe 'summary mode of proceeding 
pointed out by tbe section referred to. In this, 
as in other particulars, however, the late act is 
ambiguous and difficult to understand. 

The case of Hiltou v. Lord Oranmlle, re* 
mnrtad p. 134, ante, was decided in the Fidl 
Court <1.B« 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JUNE 19, 1847. 


■ ** Quod magis ad nos 

Pcrtinet, ct nescire malum C8f» agiiamus.’' 

Horat* 




LEGAL 


MEASURES NOW BEFORE 
PARLIAMENT. 


The necessity for unrelaxed vigilance in 
reference to the proceedings in parliament^ 
suggested in a former number, is about to 
be strikingly exemplified. It is now un- 
derstood, the mischiefs the country has 


“ The committee are of opinion that the pro- 
visions in the several acts respecting bank- 
ruptcy and insolvency ought to be consolidated, 
but before any hill or bills for that purpose can 
be usefully considered it appears to be neces- 
sary to determine whether one system of law 
should not be adopted for all cases in insol- 
vency. 

An inquiry necessary to lead to a satisfac- 


already endured by precipitate legislation import^t subject would 

. VI 1 X I ^ ^ I 1 1 • iiH the opinion of the committee occupy more 

IS likely to be aggravated, by forcing | the probable duration of the present 

through both houses more than one ; session is likely to afford j the committee there- 
measure affecting the administration of j fore have abstained from entering into that in- 
the law, at the eleventh hour, when there is ! quiry, but earnestly recommend this important 
neither time, patience, nor disposition to | subject to the favourable consideration of the 
discuss tlieir merits, or even to master the : house in the next session of parliament, enter- 

detaiU If .I,e proposed enactments re- ; 
lated to the glove manufacture, or tlie i 

ribbon trade, or any other branch, of ^ “The committee, however, are of opinion, 
nationiil industry, some person would be that there are some matters connected with 
found in parliament to insist that the in- ' the bills referred to them which ought not to 
terests immediately involved should be pre- be delayed, and which may properly he pre- 
viously consulted, and the passing of the vided for during the present session, 
law postponed until the matter was duly i “ It havmgbeenfounduDnecessary to continue 
4.1, i the Court of Review m Bankruptcy as origi- 

considered. But as the measures «n q«es. constituted, the jurisdiction of that co^ 

tion^ peculiarly afreet the administi ation of ; jg exercised by one of the Vice-Chancellors, 

justice, experience justifies the apprehen- j though not in that character, but as a judge of 
sion that they will be consigned to the j the Court of Reviews 
. tender mercies of those persevering spirits ‘‘The committee are of opinion that the 
who seem to act upon "'the principle, that it i Court of Review ought to be abolished, and 
« tetter t. de ™l.chief tta do „.tJ.iog. f 

One of the measures which is now the Lord cJnceUor may from time to time 

m rapid progress through parliament 18 appoint for that purpose. , ^ 

founded upon the Report of a Select Cora- ' “ Much inconvenience has been found to 

ihittee of the House of I.,ords on the Bank- arise from the extent of country subject to the 
ruptcy Law Amendment BUI, the Bank- jurisdiction of the ^ndonCoi^ of B^rtro^, 
ruptcy and Insolvency Bill, (No. 2,) and la tl*® country distnets ^rd C^c^r, 
mi Creditor Bill: In refer- “ 


Idle Z>ehtor and 


eisce to ihese several biUs, the ponupittee the court is to be h«M.- *nw 

f^ve reported as follows tt— ^numttee are of opinion that the Lord Ghaa- 

Vote xxxiv. No. 1,006. I 
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Legal Measures now before Parliament, 


cellor should have a similar power within the 
London district, doubts having been suggested 
whether he has this power. 

“The circuits of the commissioners under 
the Insolvent Debtors Acts are attended with 
loss of time ani greadk eicpense in travrifing, 
and yet do nnt atfoigd adecpsate neaM fox the 
executing of the object of those acts. The ap- 
pointment of judges in the county courts afford 
a remedy for the evil ; and the committee re- 
commend that all the duties now performed by 
the commissioners upon the circuit should in 
future be performed by the judges of the county 
courts. 

It having been found inconvenient in the 
present state of the law that the insolvent juris- 
diction given by the late acts in bankruptcy 
should be exercised by the commissioners, the 
cominittee are of opinion tliat such jurisdiction 
should for the present be removed from the 
commissioners in bankniptcv, and that any 
vacancy which may occur in tnc London Court 
of Bankruptcy or the Court of the Insolvent 
Debtor Commissioners should not be filled u]) 
before the termination of the next session of 
parliament. 

“The committee consider these subjects as 
of great impoitance to the due administration I 
of the law, and recommend them to the serious j 
consideration of the house.^’ j 

i 

A bill has been framed, in conformity 
with this report, abolishing the Court of j 
Keview and the circuits of the Insolvent 
Commissioners, and transferring the juris- 
diction of the Commissioners of Bankruptcy | 
in matters of insolvency in town causes to • 
the Commissioners of the Court for the : 


tingent or other interest in any real or personal 
property, stated in the schedule of the said in» 
solvent to have belonged to the said insolvent 
at the time of his discharge, shall not have been 
sold or disposed of, or made available for the 
l)€nefit of the creditors of the^ said insolvent, 
the said court w liereby anthoriaed upon such 
application to investigate such matter, and, if it 
shall appear just and proper, to require the as* 
I signee of such insolvent’s estate appointed by 
I the said court, or in case no such assignee shw 
have been appointed, then to authorize the said 
insolvent to take such measures as to the said 
court sliall appear advisable, to sell and dispose 
of such real or personal property, or reversion- 
ary, contingent or other interest in any real or 
I personal property, so sl ated in the schedule of 
] the said insolvent, either by public auction or 
private contract, or in such otlier manner as the 
court shall direct; and in case such sale and 
disposition shall be etiectual, and to the satis- 
faction of the court, the assignee of the said in- 
solvent’s estate, or the provisional assignee of 
the said court (as the case may be), shall, 
under an order to be made by the said court 
for that purpose, execute an assignment of such 
property so sold and disposed of to the pur- 
chaser or purchasers thereof, upon payment 
into the said court of the amount of such pur- 
chase or purchases, to abide the order of the 
said court ; but in case it shall appear to the 
satisfaction of the said court that no sale or 
disposition of such property can be effected, 
and that the same cannot be made available for 
the benefit of the creditors, then and in such 
case it shall be lawful for the said court, if the 
said court shall tliink fit, and after such notice 
given of such proceedings to the several cre- 
ditors mentioned in the schedule of the said in- 


RelJef of Insolvent Debtors, and in country 
causes to the judges of the County Courts, 
to whom the jurisdiction now exercised by 
the Commissioners for the Relief of Insol- 
vent Debtors in country cases is also trans- 
ferred. We are not aware whether it is 
intended to consolidate the bill the pro- 
visions of which we have just described, 


solvent, as the said court shall deem necessary 
and direct, and on proof to the satisfaction cm 
• the said court of the due service of such notice, 
and upon hearing any objections which may be 
I made thereto by any creditor of the said insol- 
i vent, to order the provisional assignee of the 
; said court, notwithstanding the appointment 
by the said court of any assignee or assignees 
of such insolvent’s estate and effects, to execute 


with another entitled “ An Act to amend 
the Law relating to Insolvent Debtors,’' 
which we find was brought from the Lorcls 
on the 29th April, and ordered by the 
House of Commons to be printed on the 
9th June, 1847. The bill last referred to 
consists of two lengthy clauses, which we 
deem it advisable nevertheless to print in 
exienstK 

“ That in case, upon the discharge of any 
ii^solvent debtor 1^ the court authcxrized for 
that purpose, 1^ virtue ei any act now or here- 
after to De in force, it isiiall appear to the said 
court, upon any ap^eatkoi to tike md court 
by the said insolvent inade idler the expiration 
of ten years from the dale ot ^ tike of 

such insolvent the f;ai4 cfMT^ tiksta^ 
or personal proimrt|r, or a«^ temnkamjp tear 


] an assignment of such property to the said in- 
solvent, who shall thereupon be and become 
fully possessed of and entitled thereto, and as 
iif he had now been discharged by the said 
I court ; Provided always, That^l costs, charges 
and expenses of such application to the said 
coiirt, and of proceeding to a sale and disposi- 
tion of such property, and all other costs, 

thereon before the said court, amf of the” as- 
signment of such property to the said insolvent, 
shall be borne ana defrayed the siud nisidU 
vent, or in case of actual sale of such property; 
out of the stun realized and hato court ua 
respect thereof, if the same shall be sufficient 
for that parpo^» 

'^That in any application to be heieaflernuNls 
to tike said court, under the powers of any iuA 
m fbfce for the reMef of insolvent ddbton^ JEor 
the appointment of any part of the ttiaris 
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les 


qtdred property of any msolvent towards the 
payment of the debts contained in the schednle 
of each msoltent^ it not be lawful for the 
said courts m proceedin^^ upon such application, 
to take any account or consideration of any 
real or personal property, or any reversionary, 
contingent or other interest in any real or per- 
sonal property, stated in the schedule of the 
said insolvent to have belonpred to the said in- 
acdvent at the time of his discharge, and which 
shall have been reconveyed to such insolvent 
by the provisional assignee of the said court in 
manner herein provided, unless it shall appear 
to the satisfaction of the said court, that such 
property so reconveyed to the said insolvent 
since such reconveyance has become of sub- 
stantial value, or has been sold or disposed of 
for a valuable consideration ; in either of which 
cases the same shall be deemed and considered 
by the said court to be in the nature of future 
acquired property, and may be dealt with ac- 
cordingly.” 

In both these bills the hand of the same 
eminent artist is visible, and what altera- 
tions and modifications may be introduced 
between this and the first week of July, 
when it is intended they shall receive the 
Royal assent, their distinguished framer 
best knows. Our complaint is, that they 
should be pressed at all through parliament 
at such a season, the more especially as the 
Report of the Select Committee of the 
Lords holds out a prospect that the whole 
subject IS to bo ripped up in the next ses 
sion of parliament. Granting that the 
Court of Review ought never to have been 
established, and that the acts of 1842 and 
1844, conferring jurisdiction on the Bank- 
rupt Commissioners in matters of insol- 
vency, have worked as ill and operated as 
inconveniently as it was possible for any 
legislative measures to do, still we humbly 
conceive that it would be more advan- 
tageous to all parties to suffer things to re- 
main as they are for another year, than to 
endeavour by patchwork legislation of this 
description to amend laws which it is 
avowedly contemplated speedily to place on 
a totally different footing. 

We understand it is also intended to pass 
through parliament in the present session a 
Bill ” to protect from Vexatious Actions all 
Persons discharging Public Duties, whether 
Legislative, Judicial, or Ministerial, and 
whether imposed by the Common, the 
Ecclesiastical, or the Statute Law of the 
Realm.’ ’ It may be remembered tliat this 
was one of tlie batch of bills introduced by 
Lord ftnougham at an advanced period of 
last session of parliament. Its pro- 
yfiuoos were then printed m the Legal 


Oieerver^^ but as it attracted Kttle atten- 
tian ih the profession,— never, so far as are 
could learn, underwent any discussion itt 
parliament, and appeared to have been in- 
troduced rather more with the view of aid* 
ing a numerical demonstration, than with 
any serious intention of obtaining a legis- 
lative sanction for its provisions, it was not 
at that time deemed necessary to make it 
the subject of special comment. It is im- 
possible, however, to glance at the variety 
of subjects dealt with by this bill without 
perceiving that its clauses would produce 
most extensive and important changes in 
various branches of law. The bill ex- 
pressly proposes to deal with the law re- 
! specting notices of actions, limitations of 
! actions, venue, tender of amends, payment 
of money into court, pleas of the general 
Mssue, and costs. We shall be greatly de- 
ceived, if it be not found, upon a careful 
examination of its provisions, that it un- 
settles and interferes with other matters of 
( no less importance, to which no direct re- 
I fereiice is made. The statute 5 & 6 Viet, 
j c. 97, which was introduced by the present 
I Chief Baron of the Exchequer, wlien At- 
j torney-General, under the sanction of the 
; then existing government, is repealed in 
toto, and the new bill proposes to alter 
some of the provisions therein contained^ 
and to embody the remainder in a more 
comprehensive act.” Sir F. Pollock’s Act 
is confined in its operation to acts of “ a 
local and personal nature,” but the bill 
under consideration is not thus restricted 
in its operation, and will be found torepeal^ 
and not reimbody, one of the most im- 
portant provisions in the statute 5 & 6 
Viet., which repeals the provisions in all 
Local and Personal Acts, whereby any party 
is permitted to plead the general issue 
only, and give any special matter in evi- 
dence without specially pleading the same. 
Wherefore it has become necessary to con- 
fer this important privilege on persons act- 
ing under Local and Personal Acts, as dis- 
tinguished from ordinary individuals, we 
are at a loss to understand. But assum- 
ing the principle of the measure to be utt- 
exceptionable, and that persons acting ia 
public capacities require some protection in 
addition to that which the Jaw and their own 
positions secure to them,— a proposition^ 
however, which we desire to see proved,— 
atill provisions involving such exiensivn 
practical changes in the administration of 
the law will not, we trust, be sufiered In 

* Ante^ vol. 32, pp« 91, 92, and 93. 
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pftss through the houses of |wliain«tit 
without more time for considetationt than 
the probable duration of the present 
session is likely to afford/* The advocates 
for popular rights may find more than one 
section in this bill deserving their at- 
tention. 

We cannot close these remarks without 
adverting to the reported proceedings of 
the Law Amendment Society, at the an 
nual public meeting holden on the 5th of 
June last. Lord Brougham is often power- 
ful, and always amusing ; but it is not easy 
to understand how he could liave preserved 
his own solemnity of countenance, or per- 
suaded his auditors to resist the impulse of 
laughing outright, when he took credit on 
that occasion ior the remarkable caution 
and circumspection manifested in the pre- 
paration of those recent clianges in the law 
and its administration, with which his lord- 
ship’s name and character are indissolubly 
associated. The noble and learned lord, 
as might have been expected, illustrated 
his proposition by a reference to the expe- 
riments made in the Law of Debtor and 
Creditor, and the abolition of imprisonment 
for debt, which afforded signal examples 
of philosophic foresight and cautious con- 
sideration ! llie history given of the pro- 
vision in the 7 & 8 Viet. c. 96, which 
abolished arrest in execution for sums 
under 20/., is curious, instructive, and 
singularly complimentary to that branch 
of the legislature which reckons Lord 
Brougham amongst its most active mem- 
bers. As his lordship stated, **the House 
of Lords were informed by petition, that 
twenty-five people were confined in a place 
ten feet square, without any bed, not even 
straw or water. The house was alarmed 
at this statement, and the legislature in 
consequence passed an act abolishing all 
arrests, either on execution or mesne pro- 
cess, under 20/.” It is to be hoped that 
in making ibis statement, his lordship only 
describes the impulsive humanity which 
influenced a single member of the House 
of Lords, and that the legislature, in mak- 
ing so important a change in the law and 
the relations of debtor and creditor, acted 
upon sounder and more comprehensive 
principles than Lord Brougham imputes to 
them. If prisoners were so insufficiently 
accommodated in any gaol in the kingdom 
as that twenty-five were huddled into a 
space scarcely sufficient for one, it might 
afford an abundant reason for passing an 
act for securing adequate accommodation 
for prisoners confined in gaol for debtf andj 


might, petiiaps, jurtify the inflit^ion ^ 
some penalty on the local authotities who 
displayed so much indifference to the dutiea 
of humanity ; but it afforded no sufficient 
ground for abolishing arrest for debt through* 
out the kingdom. However preposterous 
Ithe motives that may influence individual 
members, the House of Lords would ill 
sustain its character as a deliberative body, 
and fail to maintain the influence it exer- 
cises upon public opinion, if it were possible 
to conceive* it legislated upon considera- 
tions so partial and short-sighted. Al- 
though Lord Brougham may be, and we 
have good reason to believe is, fully justi- 
fied in stating that the Law Amendment 
Society had nothing to do with the measure 
in question,” and is possibly right in con- 
jecturing, that if the act had come 
through that societ 3 S it would have been 
carefully examined and deliberated upon 
by a committee, it would have been 
thoroughly sifted before it came before the 
legislature, and guards would have been 
inserted in it for the protection of all 
parties yet we must be permitted to re- 
tain a greater degree of respect for the 
House of Lords as a deliberative assembly 
than it would be possible to entertain, if 
we did not doubt the accuracj^ of l)is lord- 
ship’s testimony as to the circumstances 
under which this important change in the 
relations between debtor and creditor was 
effected. 


ABOLITION OF A MASTERSHIP IN 
CHANCERY. 

A bill has just been introduced by the Lord 
Chancellor for abolishing one of the offices of 
Master in Ordinary of the High Court of Chan- 
ceiy. 

It recites the Act of 3 & 4 W. 4, appointing 
Masters and giving Salaries, &c. to their 
Clerks. 

It also recites the 5 Viet., abolishing the 
Mastership of the Equity Exchequer ; the ap- 
pointment of Mr. Richards, and the resignation 
of Mr. Lynch. 

It then provides, Tliat it shall he lawful 
not to fill up the office so vacant ; but that the 
same shall be abolished.” 

The chief and second clerks may be retained 
for a period not exceeding tw'elve months. 

And compensation is to be allowed by .the 
Lord Chancellor, with the consent of the Owi* 



$eita-€^mittta imLq^ JSeheaihi$. Hil- 

UMBsioaors of the Treaaoiy, to hlDr, Banrett,’^ aoce at « medal plender’s, hr eomr^QCi^i 
chief, and Mr. Wright the second clerk,, to be ai^1t>]r the futare aulicitor,,ip be‘ 

paid out of the Suitora Fund. f^**?^*^ *o solicitor, md by bang remii 

^ to answer an examination previoiia to admis- 

sion ; but the firsts though well calculated to 
REPORT OF THE SELECT COM- communicate minute practical knowledge rf 

MITTEE ON LEGAL EDUCATION. technicalities, cannot be considered 

as a substitute for that systematic and compre^ 

• . t . hensire information, and philosophic spirit. 

The committee having examined and which are the highest qualities of the lawyer ; 
considered the facts and reasonings stated and the second, as usually conducted, though 
in their report on the several questions re- useful in training to the mechanical drudgery 
ferred to them, have come to the following of the profession, is not sufficient for the higher 

resolutions : more important duties of the solicitor; 

defects much enhanced by his previous indif- 
That the present state of legal education ferent education, and the absence of sufficient 
in England and Ireland, in reference to the educational or examination tests. No profes- 
classes professional and unprofessional con- sional education of any extent, or at all ade- 
cerncd, to the extent and nature of the studies quate to the end in view, is provided for the 
pursued, the time erax^loyed, and the facility practitioner in the Ecclesiastical Courts, the 
with which instruction may be obtained, is ex- diplomatist, or the administrative professions 
tremely unsatisfactory and incomplete, and which on the continent have attracted the 
exhibits a striking contrast and inferiority to greatest attention, and for the education of 
such education, provided as it is with ample whose members such ample means have been 
means and a judicious system for their appli- contributed by the state. 

cation, at present in operation in all the more ‘‘ 3. That it may therefore be asserted, as a 
civilised states of Europe and America. general fact to which there are very few excep- 

That this is shown, in a striking degree, tions, that the student, x>rofessional and unpro- 
in our public institutions. In none of our col- fessional, is left almost solely to his own indi- 
legiate establishments, serving as [daces of pre- vidual exertions, industry, and opportunities, 
liminary study to our universities, are any legal and that no legal education, worthy of the 
courses, however elementary, pursued. In [ name, of a public nature, is at this moment to 
neither of the two great universities of England, ; be had in either country. 

Oxford and Caml)ridge (the latter claiming a “ 4. That it does not appear to us that this 
faculty of law), are there more than two chairs, state of things is defensible, much less desir- 
the one on civil, the other on English law ; one able. However undeniable the high reputation 
of these chairs is usually neglected, the attend- | for capacity and character which the bar has 
ants few, or none, the lectures, from want of \ attained in both countries, and the great emi- 
hearers, even where the professor is zealous, so • nence to which some of its members (Mans- 
rare, that they have been finally discontinued; ! field, Blackstone, Sir William Grant, &c., &c.,) 
the other, though the more efficient, and better ! amidst all these drawbacks have attained, it is 
frequented, is still inadequate ; the decrees con- ! still not less true that their talents would have 
ferred require for their acquisition a very small j suffered no diminution by an improved system 
degree of application or acquirement ; the cer- j of preliminary study, that none of their faculties 
tificate of a very limited number of lectures, and | would have been abridged of their energy, 
a few exercises, are sufficient. The University I whilst it is not less unquestionable that much 
of Dublin is in nowise superior in any of these I that is now erroneous and insufficient would 
particulars, whatever he the exertions or wishes i have been noticed and remedied, and that the 
of professors. In the University of London, I profession and the public generally would have 
especially in University College, efforts have j largely gained. The care which we bestow on 
been made to supply these wants, and for a the education of the theologian and physician, 
time proved successful. In the College of • in the interest of society as well as of the indi- 
Haileybury, such requirements have been better vidual, arises from this conviction ; nor has 
met, but they are limited to students for India, your committee received any evidence which 
There is thus no course, sufficiently extensive, | would lead them to exclude from the operation 
available or accessible, for the general student, of such a principle the education of the barris- 
still less for the professional. The Inns of ter or solicitor. 

Court have long since, in England, discontinued 5. That this conviction is not less strong, 
their lectures and readings ; in Ireland they do ,/hen we come to a careful consideration of the 
not appear to have been ever given. Exercises results of the present want of legal educataon 
altogether nominal have been substituted ; and as they affect the student and society. The 
these, with a certain number of attendances, or general student being without the means even 
presumed attendances, on dinners, are the only of an elementary legal education as part m his 
conditions at present insisted on for admission general course in the unive^ity, proems to 
to the bar. No better provision has been made the active business of life, and the discharge Ot 
by the public for the instraction of the solicitor, duties which a free country and popular con- 
Substitutes and remedies for these defects'have stitution confide to him, very itiadeq^tely pre- 
hem sought by the future banister, in attend- pared for the purpose. He is called on to aipt 
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98 magistrate, legislator, adzoinistrator, witb from all classes, profession^ md unprote-* 
insufScient knowledge, crude ideas, and fake sional, not only of the necessity, out also of to 
ri#ws. l^e professional man suffers still more, facility of reform. Already commencem ^to. 
The barrister has to obtain his knowledge by with no small degro of success, have bem 
practice only, and must, more or less, however made, by the establisil^ent nna oMraUons of 
n may be useful as an instrument in acquiring the “ Law Institute ” in Dublin, and ml^naon 
inunediate wealth, feel when called to a higher and Manchester by the institution of their 
sphere of usefulness and duty in his profession, respective Law Societies. The c^curreat 
irat technicalities will not supply tne want of evidence of many eminent members of the pro- 
the spirit and wisdom which should regulate fession is not less indicative of general asMnt 
fheir use. The solicitor comes ill entitled, to these opinions ; but even were this wanting, 
through want of the qualities which sound and we have, in the recent recognition of the same 
careful education can best give, to that confi- principles, and in the efforts for carrying tiiem 
dence and reliance which the very delicate and into ojieration in the proceedings of the Uni- 
complicated nature of his duties demand. The versity of London and the Inns of Court, not 
minister or consul abroad has experience only only testimonies to the same effect, but en- 
to guide him, and in the many international couragemenls and pledges for the future. The 
questions which may arise, looks j)riricipa]ly to period thus appears to have fully arrived whra 
pnecedent for guidance and support. j larger, wider, and more systematic co-operation 

'^6. That amongst other consequences of j may be demanded and expected, and when 
ibis want of scientific legal education, we are suggestions from the legislature will not be 
altogether deprived of a most important class, disregarded by the public, but especially by 
the legists or jurists of the continent ; men who, professional bodies. In these matters the best 
unembarrassed by the small practical interests j labourers are the voluntary, and no reform is 
of their profession, are enabled to apply them- likely to be so general, effective, or permanent 
selves exclusively to law as to a science, and as that which is the result of the calm delibe- 
to claim by their ^vritings and decisions the rations and matured convictions of those di- 
reverence of their profession, not in one countiy rectly conccraed. 

only, but in all where such laws are ad- “ 9. That a system of legiil education, to be of 
ministered. general advantage, must comprehend and meet 

“ 7. That we do not ascribe these defects to the wants not only of the professional, but also 
individuals, but to our peculiar system and prac- of the unprofessional student, 
tice. The legal education of the continent is j ^‘10. That legal education for the general un- 
conducted almost exclusively in the universities, professional student can scarcely be commenced 
and the universities are regulated on a totally on any extended scale, earlier than the period 
different system from ours. Jurisprudence of university education; and that it will be 
forms one, and often the chief of the four facul- therefore unnecessary to offer any recominenda- 
ties. llirough that faculty, supplied with nu- tions in reference to preparatory or high 
merous courses, and tested by efiScient exami- schools, or other institutions of a more collegiate 
nations, not only must the future lawyer, jurist, character, with the exception of the provincial 
civilian, and solicitor, but the future diplo- colleges, Ireland, which being constructed cm 
matist and official, necessarily pass. Nor is the university principle, and likely to prove 
this all : to this large cultivation of law the two at some future day colleges of an university, 
last must add a large amount of j^olitical, may admit the establishment, amongst other 
statistical, and economical knowledge. With- chairs, of chairs of law, for which jjermission 
out such preparation, well proved by a series of is already given by the charter. As, however, 
examinations, there exists no official eligibility, it may be apprehended that in incipient insti- 
In our universities, not only is the general tutions less interest and demand may be felt 
student unitiated in such studies, but even if for such department, especially when esta- 
jbe were disposed to attend to them, his am- blished in the provincial towns of Ireland^ it is 
bition is stimulated by higher rewards in other deemed advisable, with a view of general or 
branches, and by the exclusive and absorbing non-professional, rather than of professional 
eultivation of, especially, the mathematical and education, that such chairs should comprise, 
classical divisions of bis course. There is little amongst their courses, besides the general 
time, little inclination, little inducement, no principles and elements of jurisprudence (the 
compulsion. Degrees in law are no more than base and introduction to all legal study and the 
cheajily acquired substitutes for degrees in arts, natural sequel to history, mental and moral 
The immediate and practical advantage out- philosophy,) courses also of constitutional law;, 
weighs the distimt and theoretical. It is not comparative constitutional law, political and 
inoL^r such circumstances that the ad commercial geography, statistics, and political 
low courses of the univezsities are likely to be economy. 

attended, and if attended, to be continued with ^'11. That an outline of the liistory and pro* 
efficient for any length nf time. i pass of law, with the elements of jurisprudence^ 

8. That your eosnmittee have sot, however, ' from approved text-books, might veiy advan* 
oome to the condueion thattUis etate of thitiill^ tageoudy form a portion oftbeunder-graduate’e 
does not admit of correctim^ an tibe ooutrs^, coarse in the Ei^lish and Irish universities, w 
have received, duriii^ ooume of in- cootimiation and iUttstration of the elnaents od 
very direct and miq^rotmudbie pnoofii l^histoiT and meutal and snoral philosojdijr : 4 snd 
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tibovM the prmnt eounieof academical i^udiea 
be BO extemive as to preclude such Edition 
(tvlikii mm be doubted), such portiotts thereof 
as are of comparatively minor importance 
mi^t be suppressed, so as to allow the pro- 
posed law studies to be substituted. 

12 . That in order to give efficiency to such 
change, two examinations should be admitted, 
the one of the character usually retjuired to 
gufdify for degrees in arts, the other such as is 
requii^ for honours. 

" 13. That with a view of making similar pro- 
vision for the more advanced students, especi- 
ally such as propose to devote themselves to 
die legal or even clerical profession, it appears 
essential that greater efficiency should he given 
to the existing chairs ; and in proportion as the 
Study shall be more cultivated, greater exten- 
sion to the courses and a greater number of 
chairs to each dejiartment. To realize this, it 
unli be necessary that greater advantages should 
be attached to the law degrees, and a greater 
amount of study and knowledge he demanded 
for their acquisition. Certain situations now 
limited to barristers of seven j’ears* standing, 
might be, with clue ])recaution, extended (pro- 
vided such other reforms accompanied as really 
rendered degree’s evidence of study and ability) 
to bachelors of law; others, again, more valu- 
able and important, to doctors. For other 
offices again of a mixed administrative and 
legal, or even of a j)urel 3 '- administrative or 
official character, might, as condition of eligi- 
bility, be required (after a certain period, of 
which <lue notice should be given) the degree 
of doctor. It is the influence of this regulation, 
to a degree, which contributes so materially to 
raise and encourage legal studies on the conti- i 
nent. The conditions for the acquisition of! 
legal degrees might, with the approval of the ! 
judges, be easily rendered more stringent. A 
rigorous examination, j^receded by certificates 
of attendance on lectures, and by minor j)erio- 
dical examinations at the close of each course, 
should be exacted. Optional courses can only 
be of avail when the taste and utility of such 
branches of study is wide! 3 ^ aud intimately felt. 
It would, perhaps, be better at first to have 
none but such as are strict!)'- obligatory. Con- 
nected with the chairs of civil law, might be in- 
stituted chairs of international law, and colonial ] 
law, for such as might find it necessary or ad- 
vantageous to attend them ; and with the cheur 
of English law, and subsidiary to it, chairs of 
constitutional, comparative constitutional, and 
municipal law, might successively be esta- 
blished, for the convenience and instruction 
especially of such general students as might 
wish to prosecute their studies in the universi- 
ties, farther than the proposed elementarj*^ legal 
course of the under-graduate. 

14. That to render these lectures of benefit, 
your committee Breetrongly impressed nnth the 
maportance of accompanying all lectures with 
08 much of private mstraction and questioning 
as way be practieahle, but especially with peri- 
odical esiminKtions ; which may thus aifbrd 
tests not merely of a given amount of know- 


ledge, but, to a great degree, of assidoity and 
perseverance in acginrii^ and retaauiiiglt;. 

" 15. That it appears from evidence 
your committee, that the professioiial stufknt 
could scaredy acquire, even with these ad- 
ditions, that special and thoroiighly profession^ 
education necessary for professional success, at 
an university. The necessity of residence, the 
absence of the living and practical illustrations 
of the profession itself, the general aiirl the- 
oretic, and unprofessional or popular nature of 
the instruction given at an university, naturally 
render it necessary, for the education of the 
I professional man, that some institution more 
j special and characteristic should be provided ; 
in other words, a college of law seems not less 
important to the lawyer than a college of sur- 
gery or medicine to the surgeon or physician. 
It is the natural close, preliminar)- to entering 
upon practice, of that for which the university 
may be considered, in many particulars, as the 
preparation. 

“ 16 . That this institution is to be sought 
rather in the application, if possible, of old es- 
tablishments than the erecting new one.^, from 
the guarantee which the former give of order, 
efficiency, and permanency ; and that such in- 
stitutions are, to a great degree, to be met with 
in the Inns of Court ” in both countries. 
In direct connexion with the bar, under the 
superintendence of its highest authorities, the 
judges, or of its most distinguished members, 
the benchers, with old prescription, ancient 
privileges, very large accommodations, ample 
funds, and venerable associations, immediately 
interested in the progress and honourably 
jealous of the fame of tlie ))rofession, no bodies 
could be more appropriate])” selected, if willing 
or likely to be more willing, when once they 
shall have entered upon the task, than the Inns 
of Court. No violent or inappropriate innova- 
tion is attempted to be forced upon them. 
They resort only to their own ancient statutes 
and ])ractices, and resume avxcw the original 
objects of their institutions. 

‘M7. That to give effect to this application of 
the Inns of Courr, to the purposes of a special 
or professional law college, it appears much 
more advisable that the several inns in this 
country should co-operate ; and instead of 
each providing for its own use or that of its 
students, a series of lectures on all great de- 
partments of civil and English law, that should 
rather furnish each its quota to the general 
course, in that departinent which is most con- 
genial to its constitution ; and to admit indis- 
crirainatel 3 % on payment of the same fees, all 
students of the Inns of Court, no matter of 
what inn, without distinction. The four inns 
would thus form, for all purposes of instruc- 
tion, a sort of aggregate of colleges, or, in 
other words, a species of law university.’* 
The "King*a Inn'* in Ireland, adopting the 
same course, but forming one body, would, 
like ite university, be at the same tune college 
and university. . ^ , 

<^18. That in order to give fufl effect to these 
lectures, it appears to be advisable that en* 
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trance into the Inns of Court, like entrance 
into an university, should be preceded by an 
exf*iDination by way of matriculation, to ^ich 
should be considered equivalent a degree in 
arts, but especially if the changes above re- 
commended were carried into effect in the 
universities, a degree in law. The lectures 
should be accompanied with questioning and 
examination daily, and with an examination 
of greater length and minuteness at the ter- 
mination of each course. Finally, before 
applying for admission to the bar, the student 
should be required to pass a probationary or 
qualifying examination, and permitted to go 
through an additional one for honours the 
notice and record of which, after examination, 
should be kept and published. It has been 
doubted how far the benchers wonld be au- 
thorized to impose such regulations, but the 
imposition of certain exercises, (though now | 
merely formal,) and the condition required of| 
attendance on dinners, seems a very distinct 
exercise of such power, whatever may bej 
thought of the manner in which it is exer- 
cised. 

19. That the appointment or revocation of 
the professors should be left to the governing 
bodies of the respective Inns, as well as their 
endowment; that the endowment should be 
partly paid by salary and partly by fees, thus 
combining independence with motives for 
exertion ; the number of lectures regulated as 
well as hours when given, on the joint ar- j 
rangement of several Inns, and with reference 
to the subjects and attendance on lecUires. 

*^ 20 . That it would be advisable to begin 
with the great branches only of the law, but 
highly desirable, as the system advanced, to 
add such other chairs as in the first instance ’ 
the exigences of the profession itself required, ^ 
and, in the next, as might be of utility to the | 
profession and to the public generally, such as ; 
chairs of international, colonial, constitutional | 
law, medical jurisprudence, municipal, andj 
administrative law, &c., &c. In this viewj 


tions of arrangement of the couree, examiM- 
tioiw, honours, &c., thereby wtually consti. 
tuting them the 'caput* of this le^ uniyer 
sity. The period of office, mode of elation, 
extent of functions, should be matter of pre« 
vious regulation by the bodies themselves. ^ 

*'23. That to give; the same constitimon 
and character to the society of the ® Inn, 
Dublin, to which analogous duties and poTOrs 
should be entrusted, it would be advisable that 
it should previously be incorporated, but so w 
to guard and secure the relative rights and ob- 
ligations of the two branches of the profession# 

** 24. That it would be highly adraable 
substitute for attendance on term dinners in 
the several Inns, attendance on term lectures, 
the number and nature of which, and how far 
obligatory, and how far optional, to be deter- 
mined by common consent and on an unifonn 
plan ; and that students in England and Ire- 
land should be entitled to make use of certifi- 
cates of such attendance, whether in the Inns 
here or in Ireland, as qualifying them (other 
conditions being also fulfilled) equally for ad- 
mission to the bar. 

25. That in providing for the special 
legal education of a solicitor, a stringent exa- 
mination should be required in proof of a 
sound general education having been gone 
through previous to admission to apprentice- 
ship. That this examination should embrace, 
in addition to the ordinary acquirements of a 
so-called commercial education, a competent 
knowledge of at least Latin, geography, Ws- 
tory, the elements of mathematics and ethics, 
and of one or more modern languages. 

** 26. That for the further education of a 
solicitor, it would be highly advisable he should 
also have, even whilst an articled clerk, opportu- 
nities for attendance on certain classes of lec- 
tures in the Inns of Court, and also on others 
of a nature more special to his own profession, 
in the law society of which he might happen 
to be a member. 

"27. That to render more beneficial societies 


also, and for the purpose of giving more ex- which embrace the double purpose of sur- 
tension, and, at the same time, more energy veillance over the profession and of instruction, 
and efficiency to the plan, a system somewhat it would be advisable to keep the purposes dis- 
analogous to that in use in Germany might be tinct, and to adopt, in the appointment of pro- 
adopted, namelv, lectures might be given ; | lessors, rules analogous to those recommended 
some suited to the public at large, or * public ; to the Inns of Court. 

lectures;’ others appropriated to the special,! "28. That the examination of the several 
purposes of the profession, or 'private;’ and! courses which the future solicitor should be 
others, again, limited to the more diligent | required to attend, 8hould<<fbe marked equally 
and advanced pupils, of the professor, or 1 by a certificate and examination, and that the 
' most private and which last might advan- 1 final examination, as a condition for admitting 
tageousfy be combined with attendance at the to the profession, should be conducted more 
special pleader's or conveyancer’s office. in reference to general principles than techni- 

"21. That the final examination should be calities, (as appears now to he the case,) by 
left to a body of examiners, appointed by the enlarging and improving the examination 
Inns in common, and selected from each of papers, and calling in some of the examiners of 
them impectively, with the cognizance and the Inns of Court. 

Approval of the judges. " 29. That it should be in the power either of 

" 22. That all matters of a common nature the governing jbodies of the Inns of Court, or 
might with advantage be discussed, adopted, of the Solicitors’ Societies, to a^nit the certi- 
and executed by a joint body, elected from the ficates of attendance on lectures in the univer- 
benchers of the severid inns for this purpose, sities, to a certain extent, as exempting firom 
To them might be refenred the several ques- attendance on thrir own. 



Prami$8orjf Notes pajfoUe U> Maher* s Ordier, 

30» Thftt it niigKt be advisable to found 
law acholardbipe and other endowments in 
either the Universities or the Inns^ or both) for 
the purposes of encouragement* 

** 31* That annual reports should be made 
to parliament of the state and progress of the 
system in all its bearings. 

*'32. That these arian^ements should as 
much as possible be «;hrned out by common 
consent and co- operation. 

33. That for mis purpose, delegates should 
be invited to meet from the Inns of Court, 
King's Inn, and the Solicitors’ Societies, Dub- 
lin, and communications for the same purpose 
should be had with the Universities. 

“ 34. That in the failure only or neglect of 
such invitation, or refusal to take active and 
efficient measures to carry into operation the 
reforms proposed, recourse should be had to a 
commission, to be com|)osed, however, partly 
of legal and partly of official members.” 

PROMISSORY NOTES PAYABLE 
TO MAKER’S ORDER. 
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of its provisions* Tbo sutgect is of 
sufficient importance to justiijr the earliest 
announcement of the facti in anticspa-* 
tion of the report of the cose which 
we hope on an early occasion to submit to 
our readers. 

METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 


The Several Law Societies are affording 
valuable aid to the new association. We 
have already shown the views taken of its 
plan and objects by the Incorporated Law 
Society.^ And have now to add the testi- 
monies of support given by the societies at 
Leeds and Manchester. 

The Liverpool Law Library has sent a 
subscription of 25/., and the leading mem- 
bers of the Law Society there are par- 
ticularly active in behalf of the association. 


We took occasion, in a recent number," 
to direct the attention of our readers to the 
decision of the Court of Exchequer, in a 
case of Plight v. Maclean^ whereby it was 
holden, that a promissory note payable to 
the drawer’s own order was invalid within 
the statute 3 & 4 Anne, c. 9, which, it was 
said, required such an instrument to be 
made payable by the party making it to 
some other person, or the order of some 
other person, or to bearer. It was then 
observed, that the question Imd been 
brouglit under the consideration of the 
other courts of law, and that considering I 
the great number of promissory notes in | 
circulation throughout the kingdom, which 
this decision would invalidate, it was of the 
utmost importance that the matter should 
be speedily settled. We have now the 

? Ieasure to state, that on the last day of 
Vinity Term, the judgment of the Court 
of Queen’s Bench, after taking time to 
consider the question, was pronounced on 
this point by Lord Denman^ in a case of 
Wood V. Mitton. The point arose upon 
a motion in arrest of judgment, and was 
very fully argued. The Court of Queen’s 
Bench has come to a different conclusion 
from the Court of Exchequer as to the 
validity of promissory notes payable to the 
makers order. The judgment of the 
Queen’s Bench proceeds exclusively upon 
the construction of the statute of Anne, 
founded upon an elaborate consideration 


LEEDS LAW SOCIETY. 

At a meeting of the Leeds Law Society, held 
*28tli May, J847, — present, Mr. Richardson in 
the chair, Mr. Bloome, Mr. Booth, Mr. Barr, 
Mr. Clapham, Mr. Lofthouse, Mr, Bulmer, 
Mr. Markland, Mr. Harrison, Mr. Horsfall, 
Mr. Cariss, Mr. Shaw, secretary. 

It was moved by Mr. Bloome, seconded 
by Mr. Booth, and resolved. That upon hear- 
ing the address read which has been forwarded 
to the secretary of this society by the Com- 
mittee of Management of the Metropolitan and 
Provincial Law Association, this society ap- 
proves of the same, and will give its support 
and cordial co-operation in carrying into effect 
the objects of the association. 

That the secretary be requested to transmit 
a copy of the address to the solicitors in Leeds 
and the neighbourhood, and urge their bc-^ 
coming members of the association. 

That a deputation from this society, consist-^ 
ing of Mr. Shaw, Mr. Barr, Mr. Sangster, and 
Mr. Eddison, and such other members of this 
society as may happen to be in town during 
the ensuing month, be requested to call upon 
Mr. Beckett and Mr. Oldham, the borough 
members, and upon such gentlemen as may 
offer themselves as candidates at the next elec- 
tion, and present them with a copy of the ad- 
dress, and urge their serious consideration of 
the several topics contained in it. 

That the thanks of this society be given to 
Mr. Shaw and Mr. Barr for their valuable ser- 
vices in the formation of the association. 

MANCHESTER LAW ASSOCIATION. 

A meeting of the members of the Manchester 
Law Association was held on Tuesday, June 
8th, to take into consideration the address 
issued by the "Metropolitan and Provincial As- 


1 5 


^ Ante, page 68. ^ 16 Law. J. 23, Exch. 


Ante, page 60. 
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socialioii/' - present, Mr. Eccles, in the chair# ] 
Messrs. Taylor, Earle, Parry^ Petty, Whitlow, i 
Gill^ Street, Grave, Tidswell, Foster, Keild, 
Fearnes, Somerscales, &c. 

Mr. Taylor, the honorary secretary of the 
association, said that the committee of the 
Manchester association had already approved 
of the objects of the new association, but it 
was thought desirable that they should also 
receive the sanction of a meeting of the mem- 
bers of the association. 

Mr. Earle, in moving the first resolution, 
said that every one present was aware of the 
crude state, not only of the statute law, but of 
that laid down by the judges. No person who 
took up a cause could foretell its issue with 
any certainty, and the most eminent members 
of the profession were divided on the construc- 
tion of a very few words in an act of parliament. 
Any one who paid attention to the railway liti- i 
gation, would see how uncertain were the de- j 
cisions of the courts, fie believed that the 
profession, at least in Manchester, were rapidly ! 
coming to be looked upon as advisers rather to ! 
kee]) parties out of litigation than to enable | 
them to succeed in it. It would be of great j 
con.sequence to the country, if the new society 
would endeavour to effect, as their address set 
forth, a complete reform of the present crude 
system of legislation. i 

Then, as to the exclusion of attorneys from ! 
offices of honorary distinction, — it had of late • 
been considered necessaiy by parliament to put i 
barristers into every such office, to the exclii- l 
sion of attorneys ; he thought that was because 
the profession had never associated together 
generally and asserted their rights, but had 
allowed themselves to he trampled upon by 
every one who went into the house of com- 
mons. They had not in that house a single 
man to stand up for them, and he thought it 
would be of the greatest importance if they 
could get some representative there. With 
regard to that part of the address which related 
to attorneys practising as advocates, and to 
parliamentary agents, it would be a very great 
saving to the clients if it could be arranged 
amongst attorneys of c jmpetem skill to act as 
advocates before committees of the house of 
cpmmous ; and there was no great difficulty in 
the matter, for he was sure that the committees 
would be as willing to hear attorneys as barris- 
ters. 

JFbe address recommended that a fiigher de- 
gi^e. of classical literature, of science, and of 
gcfnei al knowledge, than was ordinarily possess- 
ed, should hereafter be required, before the 
clerk wais allowed to be articled. All would 
agree tint there were a great number of per- 
sons admitted ta the profession, some with 
education# and some without that uprightness 
of character which they should possess. Un- 
less a right moral direction were given to the 
young, the^ all knew that the temptations of 
the professioh were such fliat they were ajjC to 
go in a wrong direction. If such an education 
as that recommended were given to the young 
men, he thought it would be brought to bear 


in practice, not only on the younger, but even 
on the older memoers of the profession. If 
they gave a right moral direction to the youi^ 
members of the profession, they would be tendi- 
ing to relieve the profession from the stigmas 
too often cast upon it. He then moved the 
first resolution, approving the olyects of the 
new society, and pledging the Manchester Law 
Association to its support. 

Mr. Grave, in seconding the motion, said 
that he supported the new association because 
it not only sought their own advantage as a 
profession, but also that of the public at large* 

, If the legislature would adopt the practice of 
I referring more to solicitors, they would have 
I very different legislation from %vhat there was 
now. He was sure, with respect to the bank- 
ruptcy laws, that if a commission had been 
I issued from the crown to a dozen solicitors in 
I Manchester, tlsey would have had a law far 
more just to the solicitors and the public than 
any of the bills now before parliament. It 
should he made to appear to the legislature 
that the attorneys were not seeking their own 
personal class interests, but the interests of 
the suitors, and to improve the legislation of 
the country. The resolution was then passed 
unanimously. 

Mr. Grave stiid that the origination of the 
Metropolitan and Provincial Law Association 
was entirely owing to the committee of the 
Provincial Law Association, and j^robahly to 
one member of that committee— Mr. John 
Hope 8haw, of Leeds. He then moved the 
; thanks of the Manchester Law Society to the 
' committee of the Provincial Law Association, 
{and particularly to Mr. John Hope Shaw, for 
; their exertions in the formation of the Metro- 
! politan and Provincial Law Association. Mr. 

; Gill seconded the motion. 

; Mr. Taylor said that about the middle of 
last year the Leeds Law Society circulated a 
: series of resolutions showing the state of the 
: profession, and the importance, if possible, of 

■ obtaining a general union, so that they might 
j act as a powerful and united body, instead of 
j being, as they were, without power individu- 

■ ally. Those resolutions were submitted to the 
j consideration of the Provincial Law Associa* 
jtion, who took up the matter. The great 

difficulty was to obtain the co-operation of the 
London solicitors, whose interests not 
exactly agree with the interests of the country 
solicitors. However, by leaving the points of 
difference out, the desired union was effected, 
and chiefly through the exertions of Mr. John 
Hope Shaw, of Leeds. The resolution was 
then passed unanimously. 

It was then moved by Mr. Ackers, seconded 
by Mr. Whitlow, ana passed unanimottsly. 

That ^the honorary secretary circulate the 
above resolutions among the members, and 
urge them to send in their adherence to tha 
Metropolitan and Provincial Law Associa- 
tion.” The thanks of the meeting were then 
given to the chairman, on the motion of Mr, 
Taylor; and after Mr. Eedes hnd aek&oww 
ledged the eompUment, the procasdingi. lermi* 
Dated. 
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The Manchester Guardian, from which the 
preceding report has been extracted^ contains 
the following summary of the scope of the new 
association : — 

•'An association^ called ^The Metropolitan 
and Provincial Law Association/ has been 
lately formed by a union of metropolitan and 
provincial solicitors, the committee of which is 
to consist of an equal number of each of these 
classes of the profession. The new association 
originated in the Provincial Law Association, | 
the oiHce of which is in Manchester. An | 
address from the committee, upon which will be 
found the names of some of the most highly- j 
respectable solicitors, either in London or the ! 
country, was issued early in the last month, j 
%vhich ]>ro[)(>ses to direct the attention of the I 
profession to the removal of the following; 
grievances : — The taxes on justice in the shape ^ 
of fees ; the present crude system of legislation; ■ 
the exclusion of attorneys from offices of : 
honourahlc distinction and the solicitorship to 
government boards ; the exclusive regulations 
of the Inns of Court ; the abridgement of the 
right of attorneys to act as advocates ; the ex- 
istence of the class called certificated convey- 
ancers, gentlemen under the bar who claim to 
transact conveyancing business for clients with- 
out having given any evidence of their fitness 
or capacity for so doing ; the regulations by 
which persons are allowed to act as parlia- 
mentary agents, by merely signing their narfies 
in the private bill office ; the taxes in the way 
of stamp duties which are levied upon attorneys 
and solicitors; the establishment of a system of 
remuneration for attorneys and solicitors, in 
proportion to the labour and skill employed ; j 
and the deficient construction and inconvenient i 
situation of the courts at Westminster. The ! 
address recommends the extension of local law * 
societies, improvements in education for the! 
legal profession ; that information should be j 
from time to time circulated respecting the pastj 
and present state of the profession, and the i 
manner in which the public interest is thereby j 
affected ; and lastly, that the subjects alluded ! 
to in this address should be pressed upon can- ! 
didates at the approaching general election. I 
This society is entirely distinct from any other, ! 
though we believe it will most likely be worked 
through the medium of sub- committees in the 
various law societies in the provinces. The 
new society is to consist of all members of the 
profession who contribute a donation of not less 
than 5/., or an annual subscription of not less 
than 1/. to its funds.” 

NOTICES OF NEW BOOKS, 


The Traciice of the High Court of Chan-- 
eery m regulated hy the General Orders 
rf the of May, 1845. By John 
Rogerson, Solicitor. Sweet. 1847. 

This work is well-timed. Though pur- 
porting to be merely the practice of the 
Court of Chancery in the particulars in 


which it is altered by the General Orders 
of the 8th of May, 1845, it is a necessary 
adjunct to tlie standard works of practice so 
long established as guides to the practitioner 
in our courts of equity. To those prac- 
titioners who devote themselves to cases 
in Chancery it is needless to observe, that 
the effect of the Orders of 1845 has been 
very largely to alter the practice of the 
courts ; nor is it necessary to remind them 
of the uncertainty of which those orders 
were the parent, and the consequent mul- 
titudinous decisions which within the brief 
space of two years have taken place upon 
them. Even in this short period the want 
ofsuch awork as the one before us has 
been materially felt, and the equity prac- 
titioner is here supplied with much valu- 
able information and assistance. 


The Commercial and General Lawyer. 

By Edward Chitty, Esq. 5th edition. 

R. Macdonald, 30, Great Sutton Street^ 

Clerkenwcll. 1846. 

This work is divided into four books, 
following the plan of Blackstone- In the 
part which treats of real property the 
statute 7 & 8 Vict. c. 76, is mentioned as 
the last statute for amending the law of 
real property, and no notice whatever is 
taken of the statutes of the 8 & 9 Vict., 
(1845) one of which repeals the 7& 8 
Vict. c. 76. Of course it is expected that 
a book published in 1846 should notice tbe 
statutes of 1845. 

In the chapter “ Of Barristers,"’ p. 460, 
is the following statement of the law in 
1846 : — The serjeants had formerly great 
privileges in the Common Pleas, inasmuch 
as no other counsel could plead in that 
court, except as junior to a serjeant. But, 
by a warrant from the crown, that court 
has been thrown open since the commence- 
ment of Trinity Term, 1843; so that any 
barrister may now plead in the Common 
Pleas as in the other courts of W estminster 
Hall, while some additional advantages in 
respect of precedence are in recompence 
given to the serjeants.” True it is that it 
was directed by the warrant above-men- 
tioned that the exclusive privilege of the 
serjeants should cease, but the Court of 
Common Fleas afterwards decided that the 
warrant was invalid. Case of the serjeants, 
6 Bing. N. C. 235. And it required % 
statute (9 & 10 Vict. c. 54,) to open that 
court to the rest of the bar. The sentcnfiim 
above-mentioned could not then have been 
written or revised hi 1846. But it must 



172 Abolition Public Qgicc and Court <i 

have been written before the serjeante’ 
case^ and never revised since. 

Sb far as we have been able to ascertains 
no notice whatever is taken of any statute 
passed in the 8 dr 9 Viet. (1845) : thus, 
in bankruptcy, the important enactment 
escapes observation, by which a person 
may make himself bankrupt on his own pe- 
tition. It must be remembered that these 
things are not only serious omissions in 
themselves^ but they shake the confidence 
of the practitioner in every statement in 
the work. 


ABOLITION OF THE PUBLIC OFFICE 
IN CHANCERY. 


Th£ Bill introduced by the Lord Chancellor 
on the 11th inst., for the Discontinuance of the 
Master in Ordinary of the High Court of 
Chancery in the Public Office, and for trans- 
ferring the Business of such Public Office to 
the Affidavit Office in Chancery, is a useful 
measure ; and the Judges of the Common Law 
Courts should in like manner be relieved of the 
interruption of swearing affidavits. 

The following are the clauses of the bill : — 

1. Attendance of Master in ordinary in pub- 
lic office dispensed with, 

2. Lord Chancellor may appoint a second! 
assistant clerks of affidavits. 

3. Appointment of, and saving of rights of, 
W, T. Smith, under the 1 & 2 W. 4, c. 5G ; 5 
& 6 Viet. c. 103, and 6 & 7 Viet. c. 73. 

4. Commencement of act — 10th August 
next. 

5. Lord Keeper, &c. may act for Lord Chan- 
cellor for purposes of this act. 

6« Act may be amended, 


ABOLITION OF THE COURT OF RE- 
VIEW, AND ALTERATIONS IN THE 
JURISDICTION IN BANKRUPTCY 
AND INSOLVENCY. 


Wb have elsewhere adverted to this bill.* 
The foUowingis the substance of the clauses : — 

1. Court of Review abolished. 

2. Jurisdiction of court transferred to a Vice- 
Chancellor. 

3. Laws and Orders to apply to Vice-Chan- 
cellor so sitting. 

4. Jurisdiction of Court, of Bankruptcy, 
under 6 Viet. c. 116, and 8 Viet. c. 26, trans- 

See Ante, page 162, 


^ Remew.-^Coets in the County Courts. 

ferred to Insolvent Debtors* Court and to 
County Courts. 

5. Jurisdiction of Insolvent Debtors* and 
County Courts, 

6. Acts to apply to the cases of persons pe- 
titioning, although they may have been already 
in prison, &c. 

7. Petitions now pending in Insolvent 
Debtors’ Court to be disposed of there. 

8. Jurisdiction of Insolvent Debtors* Court 
on circuit transferred to County Courts, 

9. Lord Chancellor to give directions for sit-^ 
tings of Court of Bankruptcy elsewhere than in 
London. 

10. Travelling expenses prorided for. 

11. Vacancies in office of commissioner not 
to be filled up till end of next session of parlia- 
ment. 

12. Commencement of Act. 

13. Act may be amended, &c. 


COSTS IN THE COUNTY COURTS. 

W E some weeks ago inserted a communica- 
tion from an intelligent correspondent at Read- 
ing on the operation of the New County Courta 
Act, in cases under 5/., exemplified in a recent 
case tried there. We trust the attention of the 
profession will be drawn to the proper remedy 
for the anomalous state of things which now 
exists. 

In all disputed cases under 5L, the operation 
of the act is practically a denial of justice alto- 
gether, as the right to proceed in the courts 
above (where costs can still be obtained) is 
taken away, and it is futile to suppose, that a 
plaintiff will ordinarOy expend a larger sum for 
professional aid than he is likely to recover in 
a successful issue of the action. 

The question is virtually important as well 
to the public as the profession. A fair con- 
struction of the act would lead to the conclu- 
sion, that the costs limited by the act are those 
of advocacy only, and that for labour otherwise 
performed, the ordinary rules of costs, after 
suit commenced, ought to prevail. Should this 
not be the case, the profession generally must 
abandon the practice of these courts, which 
have in the country been hitherto attended by 
most respectable practitioners, as the advocacy- 
fee alone cannot compensate them for investigat- 
ing the case and preparing for trial,— 'Without 
doing which, an attempt to conduct the case in 
court can only terminate in delusion and 
mockery. 
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ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

Couvtsf of lEquitg. 
PRACTICE. 

ACCOUNT. 

See Decree, 3 j Ekgit Creditor, 

ADMINISTRATION SUIT. 

Construction of 32nd Order of Aug. 1S4I. — 
The 32n(l Order of August, 1841, enabling a 
plaintiff to jiroceed against one or more j)erson8 
severally liable, does not apply to the case of a 


general administration suit 
Coll. 570. 


Hall V. Austin, 2 


AFFIDAVIT. 

See Foreclosure : Farther Directions j 6’er- 
vice of Notice. 

AGENT. 

See Principal and Agent. 

AMENDING BILL. 


and *^1116 last of several answers/' used re- 
spectively in the several orders of May, 1845, 
numbered 16, (Art. 33,) 66 and 68, refer to the 
answers put in by the last substantial defendant 
who has been served with subpoena to appear 
and answer. Therefore a plaintifimay obtain one 
order of course for leave to amend at any* time 
within four weeks after the last of several of such 
defendants has put in a sufficient answer ; but 
this indulgence does not extend to cases where 
a defendant is merely nominal, or has not been 
served with subpoena to appear and answer. 

To discharge on merits, or otherwise than 
for irregularity, an order of course to amend 
obtained at the Rolls in a cause attached to 
another court, application must be made to the 
Lord Chancellor. Arnold v. Arnold, 33 L. O. 
566. 

See Decree. 

APPEAL. 

I Am endments under the new orders. — I'he Lord 
• Chancellor will not hear appeals from the Mas- 
; ter’s office in the matter of amendments under 
! the new orders. Cooinbes v. Ramsay, 33 L. O. 

i 3^5 

1. General orders of May, 1845.- AU appli- Directions, 2. 

cations for leave to amend under the orders of 

May, 1845, are to be made in the first instance appearance. 

to the Master. Coombe v. Ratnsay, 2 Phill. 2dth Order, 1845. — Where a subpenna had, 
168. by order of the court, been served upon the 

Case cited in the judgment : Christ’s 1 1 ospitaL solicitor of a defendant out of the jurisdiction 
V. Grainger, 1 Pliill) 534. ; of the court, the plaintiff cannot, under the 29th 

2. New orders {No. i6).-Indulyence.-Set. ! May. 1845. obtain leave to enter his 

ting dow,i demurr^. - Costs. - Unless special aPPearance. bewell v. Godden, 33 L. O. 5a0. 
grounds for the required indulgence are shown, attacii.ment. 

the court will not dei)art from its General j , Irregular or erroneous order not a nullity . 
Orders ; nor grant leave to a plaintiff to amend j — An order of the court of which the party 
upon i)ayment of 20^., costs to the demurring ’ affected by it has notice, though not formally 
party, where a demurrer to the whole bill is ; served upon him, is not to be disregarded or 
not set down for argument within twelve days ; treated as a nullity, however certain it may be 
after the filing thcre,of. Matthews v. Chichester ; that the order is erroneous, and would upon a 
and others, 33 L. O. 403. • proper application for that puipose be dis- 

3. Construction ofdSth Order of May, 1845. charged. Chuck v. Cremer, 2 Phill. 113. 

~ Due diligence. — After an application to ; Infant trustee. — Process by attachment to 
amend, under the 68th Order of May, 1845, | compel an infant to convey estates sold in a 
has been refused by the Master, and the Mas- * creditor’s suit. 

ter s decision has been affirmed on appeal, the It is contempt to interfere and ])revent an 
plaintiff is at liberty to renew his application to infant obeying the order of the court to convey* 
the Master, on fresh evidence, and to appeal ' TAomas v. Gwynne, 8 Beav. 312. 
again to the court. | 

If a plaintiff can show a reasonable ground ! charity. 

for delaying his application, in consequence of | Trustees. — Payment of dividends.^^The trus- 

his expecting further information from some ; tees of a charity being numerous, an order was 
proceeding in another suit, the exigency of the | made to pay the dividends of g fund in court, 
order, as to due diligence, will have been com- to the trustees or any two of them. Attorney- 
■ plied with. Combes v. Ramsay, 33 L. O. 303. General v. Brickdale, 8 Beav. 223* 

4. 68/^ Order of Ntay, 1845.*"“An order for contempt 

a^ndinff the bill obtained p/)arta from the p ^onfesso.-X defendant having appeared, 
wmt in tlie first instance, AsW irregular, though, ^ ^eing in contempt for want of answer, and 

appearinfatthe barricading her poverty,^e 
gei^s of the 68th Order of May, 1845, could directed a reference on that point. The 

Master reported that she had not proved her 
370. poverty ; and, on the application of the plidn- 


See Jffpeal. 


New orders. — Construction. — Discharging and directed tnat “Jj' 

order course.— ‘The terms “the last answw.'" at the return of the writ with the record. 


ANSWSR. 


tiff, the court directed a writ of habeas corpus 
cum causis, to issue for bringing her to the bar, 
and directed that the proper officer should at» 
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^ife iHpder that the bill might be taken pro con-' 
JIbsso. Subsequently an order was made by 
consent. Bull v. Falkner, 33 L. O. 525. 

creditor’s suit. 

Same, estate,— A stranger to suit interfering. 
— The court will not, on the ground of irregu- 
larity in a decree in a creditor’s suit, take the 
conduct of the suit from the plaintiff, and give 
it to another creditor, though collusion be sug- 
gested. 

Where decrees had been obtained in two 
creditors* suits for the administration of tlie. 
same estate, the court ordered that the plaintiff j 
in the suit in which the second decree had ! 
been made, should be at liberty to attend the 
proceedings under the first decree ; but on the 
ground that he was a stranger to the suit, re- 
fused to give him the conduct of it. Smith v. j 
Guy, 2 Phill. 159 ; see 33 L. O. 302. 

COSTS. 

See Amendment of Bill, 2 ; Irregularity, 2, 3. i 

i 

DECREE. 

1 . Inquiries upon a suggestion hi an answer, j 

-—Where at the hearing of a cause an inquiry ! 
is directed, founded on a suggestion in the an- = 
swer, it ought to be strictly limited to thej 
specific case suggested. ' 

Where an answer suggested, that the plaintiff: 
had for a certain time occupied a house, of; 
which he was tenant in common with several 
others, and that by virtue of such occupation ; 
rent became due to him to those ])arties, and 
the bill thereupon amended by charging, that 
the plaintiff’s occupation was not exclusive, 
and no further answer was put in : Held, that 
the suggestion did not warrant an inquiry 
whether the plaintiff had been in occupation of 
the premises daring any and what time in re- ; 
spect of such occupation. McMahon v. j3«r-l 
ohell, 2 Phill. 127. 

2. Legacy. — Rent. — The executor of A. being ' 
sued for payment of a legacy, set up as a de- 
fence that the plaintiff had for several years' 
occupied a house, a part of an estate of which ; 
he and A., and other persons, were tenants in 
common under the wilUof B., and that A.^s 
share of the rent due from the plaintiff in re- 
spect of such occupation exceeded the amount ! 
of the legacy. Semble, the court will not, in a 
suit so framed, direct inquiries as to the plain- 
tiff’s liability for rent, or as to the amount due 
from him to il.’s estate in respect thereof, al- 
though the other parties interested in such in- 
quiries be willing to be bound by them, but | 
will decree immemate payment of the legacy in I 
question, without rererence to the counter-’ 
daim. McMahon v, Burchett, 2 Phill. 127. 

3. Account. — Arbitration. — Masters office. — 
Accounts being directed to be taken by the 
Master, liberty was, by consent, given to the 
parties to submit to ar&tration anj question of 
account. The court also ^are liberty to the 
Master to adopt the condissMin, but would not, 
oven by consent, make It compulsory. Scak 
V. Fothergitt, 8 Bear. 361. 


4 . Irregulttr&y.-^Enirynuneproti^---~^^y 

proceedings, however inadvertently had, upon 
a decree or order not .entered in the registrar s 
book, are irregular and voidable, j u 

An attachment set aside, on the ground that 
the order on which it was founded had not been 
entered, through the mistake of the officer, ana 
not through any mistake of the ])arty. An 
order passed in May, 1837* 'ras, without order, 
entered in April, 1845 : Held, irregular. 7o/- 
son V. Jervis, 8 Beav. 364. 

5. Judgment creditor. — Form of decree in a 
suit instituted by a judgment creditor, who had 
obtained a charge on the lands of his debtor 
under the 1 & 2 Viet. c. 1 10. Quwre, whether 
the debtor is entitled to an immediate sale? 
Carton v. Farlar, S Beav. 525. 

See Inrolment of Decree ; Interpleader Act. 
demurrer. 

1. General orders, — Time. — Under the 33rd 
Order of May, 1845, Art. 1, it is not necessary 
to limit a time for demurring. Blcnkinsopp v. 
Blenkinsopp, 8 Beav. 612. 

2 . Construclion of the ZSth Order of August, 
1841. — Where a bill is generally demurrable, a 
defendant may, under the 38th Order of Aug., 
1S41, decline to answer any parts of the hill 
that he might not choose to answer, although 
he may have answered several other parts. 
Gatland v. Tanner, 34 L. O. 34. 

DISMISSAL OF BILL. 

1. 16^7* and llAth Orders of May, 1845.— A 
motion to dismiss may be made under the 1 14th 
Order of May, 1845, after the lapse of the time 
mentioned in the 45th section of the l6th Or- 
der, and any further period allowed by an 
order enlarging the time for setting down the 
cause, notwithstanding such an order shall 
have been obtained, Whitfield v. Lequentro, 
33 L. O. 284. 

2. Dismissal. — An order to dismiss the bill, 
with costs, against certain defendants who had 
appeared and demurred, but whose demurrer 
had been overruled : Held to be irregular be- 
cause it had been obtained without mentioning 
the fact of the demurrer. Lewis v. Cooper, 33 
L. O. 283. 

3. Dismissing bill. — A plaintiff cannot ob- 
tain an order of course to dismiss his bill as 
against a defendant, pending an appeal by the 
latter, Lewis v. Cooper, 33 L. O. 451. 

BLEGIT CREDITOR. 

Account . — ^A suit for an account against an 
elegit creditor in possession was heard on bill 
and answer ; and the only evidence before the 
Master to charge the defendant with the rent 
of certain lands, was the admission in the an- 
swer, which was accompanied by a statement 
that the lands were erroneously included 
in the elegit, and belonged to a third person 
with whom the defendant had accounted. Held, 
that the Master was not bound to take 
entire statement in the answer, but mi^^ht on 
the admission charge the defendant wnh the 
rent received, and find that the property be« 
Img^ to the debtor. TSFDonnel v. Alcoch^ 8 
In 1^. Rep. 127. 
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xxscirriON, writs of. 

Orders of May 10, 1839, {No, l.> — Suceas- 
sive writs of fi. fa, — Several writs of fi, fa, 
under the Ist of the Orders of the 10th May, 
1839, may be successively issued until the 
whole of the money or costs ordered to be paid 
shall have been levied, Spencer v. Allen, 33 
h, O. 500. 

EXCEPTIONS TO REPORT. 

Form of — Effect of allowing, — Every ex- 
ception to a report ou^ht to tender some juo- 
position on which the court may decide. 

The simple allowance of an exception by the 
court, unaccompanied either by an express de- 
claration or a reference back to the Master, im- 
plies an adoption by the court of the propo- 
sition tendered by the exception. Stocken v. 
Dawson, 2 Phill. 141. 

4, FORECJ.OSURE. 

Affdavit, — On a inolion liy a defendant in a ! 
foreclosure suit to stay jiroceediii^s on payment j 
of principal, interest, and costs, the defendant j 
need not produce an affidavit to sliow that he ' 
is the only person entitled to redeem. Piygin 
V. Cheetham, 2 Hare, 80, disapproved of. 
Reeves V, Glastonhnry Canal Company, 14 Sim. 
351. 

FURTHER IHRECTIONS. 

1. Affidavit, — An affidavit cannot be received 
on further directions ; therefore, where a plain- 
tiff on further directions produced an affidavit 
that certain defendants, havin^jf further in- 
terest in the matters, had signed a consent 
waiving service on them of any subsequent 
proceedings, and asked that the decree might 
be drawn uji without an affidavit of service on 
them, the court rejected such affidavit. At’- 
tomey-Generalv, Gelt, 8 Beav. 362. 

2. Appeal, — Cause set down again for further 
directions on tlie petition of defendants out of 
the jurisdiction at the first hearing, who subse- 
quently appeared, in order to enable them to 
appeal from the decree. Prenderyust v. Lush- 
ington, 5 Hare, 177. 

GUARDIAN. 

Infant, — General Orders, — Notice of an ap- 
plication under the 32nd Order of May, 1845, 
to appoint guardians a.d litem to infants whose 
father was dead, was served at the house of the 
mother and her second husband with whom the 
infants were residing ; ^ Held, sufficient. Hitch 
v. Wells, 8 Beav. 676. 

HEIR. 

Mortgagor and mortgagee, — Construction of 
11 G. 4, and 1 JV, 4, c. 60, 4 6 4, c. 23, 

and 1 4* 2 Viet, c, 69. — Where the heir of a de- 
ceased mortgagee, to whose personal repre- 
sentative the mortgage money nas been paid, 
is unknown, and a reconveyance is desired, the 
petition should be presented under the acts 11 
6. 4, and 1 W. 4, c. 60, and 4 & 5 W. 4, c. 23, 
as the act 1 & 2 Viet. c. 69, does not apply. In 
re Brown, 33 L. O. 686. 

IMFANT. 

CottwyaBca by rafaivt wiB he ordered 


vrithout a reference where the real estate is sold 
under a decree of the court. Coomie v; Ch^- 
man, 33 L. O. 376. 

See Attachment, 2. 

2. Conveyance, — Order for a conveyance by 
an infant, without a reference to the Master, 
upon petition by a purchaser. Coombe v. 
Chapman, 33 L. O. 405. 

See Guardian, 

INJUNCTION. 

Patent, — In a patent case amotion for an in- 
junction was ordered to stand over for the 
plaintiff to bring an action to establish his 
right. The plaintiff obtained a verdict, but the 
defendant tendered a bill of exceptions which 
could not be determined without some con- 
siderable delay. Upon the motion ]>eing re- 
newed, the court, under the circumstances, 
ordered it to stand over till the bill of ex- 
ceptions had been disposed of. 

Principles on which this court proceeds, upon 
an application for an interim injunction in 
patent cases. Bridson v, M^Aljnne, 8 Beav. 
229. 

INROLMENT OF DECREE. 

The proper course to prevent the inrolment 
of a decree is to enter a caveat ; in the absence 
of which the inrolment will not be vacated 
upon the grounds of concealment, surprise, and 
undue haste. Lewis v. Hinton, 34 L. O. 10. 

INTERPLEADER SUIT. 

Decree htfore answer, — Collnsion, — The 
court will not order a bill of interpleader to be 
dismissed before all the defendants have put in 
their answers ; nor will it infer collusion be- 
tween the plaintiff and one of the defendants 
in the absence of an affidavit to that effect. 
Masterman v. Lewin, 33 L. O. 353. 

IRREGULARITY. 

1. Service on party abroad, — An order for 
leave to serve a party abroad is not irregular on 
the face of it, merely because the affidavit on 
which it was obtained states only the place of 
the party’s residence, without any other circum- 
stances to warrant the xirder. Bknkinsopp v. 
Blenkinsopp, 2 Phill. 1. 

2. Notice of motion, — Costs, — An order dis- 
charged for irregularity with costs, though the 
notice of motion was general. An order may 
be impeached for irregularity, although the 
notice of motion do not specify that as the 
ground of it, the omission being material only 
as to costs, and not always even as to them. 
Brown v. Robertson, 2 Phill. 173. 

3. Irregularity,’^ Costs, — llQth Order of 
May, 1845 .-— The court refused to strike out 
a cause from the registrar's book, on the ground 
that it had been improperly set down before 
publication, inasmuch as an order of the Mas- 
ter which was irregular and had been treated 
as a nullity, ougbt not to have been so treated^ 
so loRg as it remained unchanged. 

The drfendant who had obtained the irregti* 
lar m'der was allowed his costs, having been 
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improperly made a party to the motion, Hughes 

33 L* O, 566, 

See Attachment, 1 j Decree, 4, 

ISSUE, 

Pro confesso , — It is an established rulej that 
where an issue is directed to be tried at a cer- 
tain time, and by the default of one party, un- 
explained, the trial is not then had, an order 
vnW be made to take the issue pro confesso. 
But under particular circumstances, the rule 
will not be applied, as where material witnesses 
were unable to attend at the trial. Hargrave 
V, Hargrave, 8 Beav. 289- 

Case cited in the judp:mont : Casborne v. Bar- 
sliaw, 5 Myl, 6c Cr. 113. 

JOINT-STOCK BA.NK1NG COMPANV. 

Substitution of newly^appointed registered 
public officer. — In a suit against a joint-stock 
Danking company constituted under 7 Geo. 4, 
c. 46, the plaintiff is not required to obtain an 
order, or to file a supplemental bill for the pur- 
pose of bringing before the court a registered 
public ofl[icer appointed subsequently to the 
filing of the original bill. 

Semhle, That it is irregular, after notice of 
such substitution, to serve the original public 
officer with notice of motion to produce docu- 
ments belonging to the company, Butchart v. 
Dresser, 33 L. O. 549- 

JUDGMENT CREDITOR. 

See Decree, 5. 

JURISDICTION. 

The court assumes, that an order of an Eng- 
lish court of competent jurisdiction proceeds 
on a just foundation, and will not enter into the 
consideration of the merits of it, uiion an an- 
cillary proceeding taken here, to enable the 
parties to remove fraudulent impediments 
created to defeat the execution of the order. 
Taylor Wyld, 8 Beav. 159. 

See Orders of Course, 1. 

LEGACY. 

See Decree, 2. 

MARRIED WOMAN, 

Next friend. — Forma pauperis. — The court 
does not require that the next friend of ^feme 
covert plaintiff shall be a person of sufficient 
substance to answer the costs. 

Cases stated in which ajTeme covert suing by 
her next friend, has been admitted to sue in 
formd pauperis. Observations on Pennington 
V, Aimn, 1 Sim. & St. 264. Dowden v. Hook, 
8 Beav. 399. 

Cases cited in the judgment : Drinan v.Mannix, 

3 Dra. & War. 154; Collier v. Young, 25th 

Oct. 1743; Valentine v. Walker, 19th May, 

1834. 

master’s office. 

]• Setting aside lease.^lAberty to attend in^ 
quiry . — ^An inquiry being diiiected as to the 
propriety of faking proceedings to set aside a 
lease of charity property, liberty was given for 
the lessee, though not a party to the cause, to 


attend. Attorney-General v. Preityman, 8 
Beav. 316. 

See Decree^ 3 ; Trustee. 

2. Trustees. — Attending reference. — A* was 
tenant for life of a trust-fund directed to be in- 
vested in government or real securities, with a 
contingent remainder to his children born and 
to be born, with remainders over. A. had 
three infant children. 

Held, that the solicitors of the trustees, as 
well as the solicitors of A. and his three chil- 
dren, were entitled to attend a reference to the 
Master as to the propriety of investing the 
fund on a proposed mortgage. 

If the Master excludes one of the parties to a 
cause from attending him on a reference, the 
excluded party need not wait until the Master 
has made his report, and then except to it, but 
may apply to the court forthwith to reverse the 
Master’s decision. Davis v. Itord Combermere, 
14 Sim. 402. 

See Charity. 

messenger’s OATH. 

The court will not prospectively dispense 
with the usual oath of the messenger to whose 
custody an answer is confided. Rigby v. Pin* 
nock, 8 Beav. 575. 

ne exeat regno. 

See Payment into court, 4. 

next FRIEND. 

See Married Woman. 

notice. 

See Irregularity, 2 j Pauper j Petition of 
right. 

opening biddings. 

Estate for life . — On opening the biddings in 
the case of property held for lives, the court 
imposed the condition, that the party opening 
should be bound by his offer if no better bid- 
ding could be enforced. Walond v. Walond, 
8 Beav. 352. 

ORDER OF COURSE. 

1. Jurisdiction. — In respect of orders of 
course made at the Rolls, in a Vice-Chancellor’s 
cause, the Master of the Rolls has no jurisdic- 
tion over anything but the alleged irregularity 
and the incident costs. In such cases the 
merits or special circumstances cannot be con- 
sidered by the Master of the RoUs, except upon 
the question of incidental costs. 

The plaintiff in a Vice-Chancellor’s cause 
was under an obligation to obtain an order to 
revive before the 3rd of April, or have his bill 
dismissed. He was prevented complying by 
reason of the defendant’s delay in appearing ac- 
cording to undertaking. Subsequent to the 
3rd of Ap^l, the plaintiff obtained at the Rolls 
an order of course to revive, omitting all 
mention of the obligation he was under. Held, 
upon a motion before the Master of the Rolls 
to discharge the order for irregularity, that the 
Master of the RoUs had no jurisdiction to con- 
sider the conduct of the drfendant in not ap- 
pearing, although it afforded a sirf&cient answer 
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to the motton^ if brought before the proper ju- 
risdiction. 

A party obtaining an order of course is bound 
to state truly every fact which is material to the 
question, whether an order ought to be granted 
as of course or not. 

Upon a motion to discharge an order ob- 
tained as of course, which ought to have been 
the subject of a special application, the order is 
to be discharged on that ground, although 
there may be merits on which it might have 
been proper to grant the order. Holcombe v. 
AntrobiiSy 8 Beav. 405. 

Cases cited in the judgment: St. Victor v. T)e- 
rereux, 6 Beav. 584 ; Harris v. Start, 4 Myl. 
& Cr. 1261. 

2. A defendant, upon filing his plea, obtained 
an order of course for his discharge, suppress- 
ing the fact that the plaintid* had pre^dously 
given notice of motion to take the plea off the 
file. Tlie order was discharged for the sup- 
pression. Wilkin V. Nainby, 8 Beav. 4G5. 

See Answer, Last. 


See Injunction. 


PATENT. 


PAUPER. 


Notice of motion. — After an order has been 
obtained by a party to sue or defend in forma 
pauperis, and solicitor and counsel have been 
assigned to him, he cannot appear in person. 
Potts V. Whetmore, 33 L. O. 284. 

PAYMENT INTO COURT. 

1. Purchase money. — A plaintiff, may move 
to make absolute an order nisi obtained by a 
purchaser in the cause for the payment of 
money into court. Snow v. Hole, 33 L. O. 
284. 

2. Certificate of valuers. — A party will not 
be ordered, as a matter of course, to pay into 
court a sum of money, the amount of certain 
damages ascertained pursuant to its order, by 
valuers, whose certificate is intended to be used 
as evidence in the cause. Bagnall v. White- 
house, 33 L. O. 283. 

3. Money paid into court in a suit to which 
three persons were parties, will not be directed 
to be paid out to two of such persons only upon 
motion. Mostyn v. Spencer, 33 L, O. 428. 

4. Ne exeat regno. — A defendant who (^iiits 
England, after having given bail on a writ of 
ne exeat regno, will be ordered to pay into court 
the amount for which the bail gave their bond. 
Lee V, Melendez, 33 L. O. 601. 

PETITION OF RIGHT* 

Notice. — ^The Lord Chancellor will not make 
an order for a commission upon a petition of 
right, without notice to the Attorney-Genersd. 
Robson and Ainslie, in re, 2 Phill. 84. 

PRINCIPAL AND AGENT. 

Purchase. — An agent who had purchased 
•lands of his principm, and who, previously to 
the csontraot, had entered into a secret negotia- 
tionlcnr a reniale of part of the property at a 


profit, declared a trustee for his principal to the 
extent of that profit. Barker v. Hatfison, 2 
Coll. 546* • 

PRO CONFESSO. 

Order of 1845. — ^Under the Orders of Majr# 
1845, a bill must be produced at the hearing, m 
order to be taken pro confesso, though there is 
one defendant only, and the bill, when so pro- 
duced, is to be taken pro confesso, without any 
other order. Brown v. Home, 33 L. O. 256 

See Contempt j Issue. 

PRODUCTION OF PAPERS. 

1 . Where a decree or order directs parties to 
produce books, &c., the Master, under the 60th 
General Order of 1828, may determine not 
only as to the books, &c. to be produced, but 
also as to the parts of them to be inspected# 
Duncan v. Varty, 14 Sim. 393. 

2. Delivery of deeds. — Deeds brought into 
court on a suit which has been brought to an 
end ought to be delivered to the party who 
brought them in. Langley v. Fisher, 33 L. O. 
283. 

3. Parties . — Construction of Order 23 of 
August, 1841. — In a suit by some of seversJ 
cestui que trusts for an account and conveyance 
to a new trustee, it is sufficient to serve the 
other cestui que irukts with a copy of the bill, 
and a motion for production will not be refused 
on the ground of their not being substantial 
parties. Johnson v. Tucker, 33 L. O. 476. 

PUBLIC OFFICER. 

See Joint-stock Bank. 

RECEIVER. 

1. Application of defendant. — Mortgage.--^ 
At the hearing of a suit for redemption, the 
court will not, on the application of the defend- 
ant, grant a receiver against the plaintiff, the 
mortgagor in possession, none being prayed by 
the bill. 

Qumre, whether it can be done by petition* 
Barlow v. Gains, 8 Beav. 329. 

2* Generally, the receiver in a cause ought 
not to make any application to the court : if he 
finds himself in circumstances of difficulty, he 
should apply to the plaintiff to make the neces- 
sary application, ana on his default the receiver 
may then properly apply to the court. Parker 
V. Dunn, 8 Beav. 497. 

3. Receiver appointed on motion, after de- 
cree, though not prayed for by the bill. Bow^ 
man v. Bell, 14 Sim. 392. 

RECOGNIZANCE, 

Asci. fa. on a recognizance set forth, that 
on, &c., [at Ballinasloe, in the county of 
Galway,] M, F. and two others, of. See., in the 
county of Galway, came before J. R., [^ho 
then and there was] one of the Masters, &c., 
[as by the said recognizance of record and en- 
rolled, &c., may appear.] 

In the record of the recogmzance the words 
within the brackets were omitted , hut at the 
foot of the recognizance was this note, sisraied 
by the Master: — ** Taken and aeknowledged 
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hc&m me, at Bjdlinaaloe, m ibe eoufiljr of Giil* 
way afors^/^ 

t%)on nul tiel record pleaded : IMd, that 
there was a variance. The note at foot is not 
part of the recognizance. 

A case depending at the petty bag side of the 
court be heard and determined out of 
Term. Beg v. Lynch, 2 J. & L. 103. 

Case cited in the judgment: Reg. v. Hurley, 2 
Dru. & War. 433. 

REJOINDBR. 

See Sttbposna. 

REPORT. 

1. Order nisi . — A reference to the Master 
was made upon petition in a cause to ascertain 
what was due to the plaintiff. The Master 
made a separate report as to part of the claim. 
Held, that the report was not improperly con- 
firmed by orders nisi and absolute. Beavan v. 
Gibert, 8 Bcblv. 308. 

Case cited in the judgment : Ottey v. Fensam. 
1 Hare, 322. 

2. Interest. — Confirmation. — The Master’s 
report of ha'idng computed subsequent interest 
does not require confirmation. Anon, 8 Beav. 
314. 


SETTING DOWN CAUSE. 
order. — A defendant cannot under 
the lldth Order of May, 1845, set down the 
cause for hearing and issue subpsena to hear 
judgment pendi^ an order by the Master k> 
enlarge publication as to co-defendant. 

An order of a Master, however obviously 
irregular, is binding on aU parties having ao&ae 
of it until duly set aside. Hughes v. WUliame, 
33 L. O. 566- 

See Amendment of BUI, 2. 

STAYING PROCEEDINGS. 

1. Two suits for same purpose. — Where two 
suits are instituted for the administration of the 
same estate, and on a decree being obtained in 
one of them, an application is made to stay 
proceedings in the other, the question always 
is, whether the latter suit asks anything more 
than can be obtained by the former. 

A question between the heir-at-law and next 
of kin as to conversion of real estate cannot be 
disposed of in a suit in which neither of those 

i )artie8 is plaintiff. Rigby v. Strangway s, 2 
;*hm. 175; S. C. 3.3 L. O. 282. 

2. An order to stay proceedings and i)ay the 
costs, obtained exparte, and without notice, is 
irregular. Richardson v. Moore, 33 L. O.302. 


See Exceptions to Report. 

RIGHT TO BEGIN. 

When a cause is set do^vn upon an objection 
for want of parties, the defendant begins. AU 
torney ’^General v. Gardner, 2 Coll. 564, 

OF COPY BILL. 

Attorney ^General. — 23rdf Order of August, 
1841. — The Attorney-General cannot be pro- 
ceeded against by service of copy bill under 
the 23rd Order of August, 1841. Christopher 
V. Clegkom, 8 Beav. 314, 

SERVICE OF SUBPCENA. 

1. Scotland . — General orders . — Leave was | 
asked to serve a suhpana on a defendant at j 
Holyxood House. Held, that it was not neces- 
sary so to limit the order ; and leave was given ; 
to serve it anywhere in Scotland. Blenhinsopp 
V. Blenkinsopp, 8 Beav. 612. 

2. If a d^endant is served with a copy of a 
Bubpeena without the indorsement required by 
3rd Order of Dec., 1 833, if he come speedily 
to the court, he has a right to set the service 
aside with costs. A defendant having obtained 
an order to enter an appearance forme defend- 
ant on gn untrue allegation of the regularity of 
the service of the copy of the subpoena, the 
plaintiff applied to the court and got the order 
set aside with costs. Johnson v. Barnes, 33 
L. O. 567. 

See Irregularity, 1. 


I 8UDPCENA TO REJOIN. 

Orders of 1845 • — Where a subpoena to re- 
join had been served before the orders of 1 846 
j came into operation, and no steps had been 
■ since taken by the ]>laintiffs, on a motion by 
the defendant, the court ordered that publica- 
tion should pass on a future day. Day v. 
Beggel, 33 L. O. 329. 

TRAVERSING NOTE. 

58th Order of May, 1845. — Circumstances 
j under which a traversing note and the repUca- 
' tion were taken off the file. Towne v. Bonnin, 
33 L. O. 502. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BV BA.RRISTERS OF THE SEVERAL 
COURTS. 

aort ebancdlar. 

Parsons v. Muntz. May 8, 1847. 

ORDERS TO PRODUCE AND TO DEPOSIT 
DOCUMENTS. — NOTICE OP MOTION — DIS- 
CHARGING AN ORDER TO ENLARGE PUB- 
LICATION AFTER EXPIRATION OF TIME 
GRANTED. 

An order to deposit documents with the record 
and writ clerks will not be granted, if the 
notice of motion merely asks that they may 
be produced htf&re the emaminer, and at the 
hearing of the cause. 


6BRV1GB oar NOTICS. 
Affidavit.-^Kn order obtamed upon an affi- 
davit of service of notice of motara, but which 
Benrice afterwpds appears to bave been irregii- 
to, will be discharged wkb ooets. &awn v. 
Babertson, 33 L. O. 301. 


A motion to discharge an order to enfov^ 
publication will not be entertained by the 
court, tf it cannot be heard btfore the esepi^ 
ration qf the time allowed by the order. 

Mr* J. Parker, on behalf of the dafimdl- 
oat, SMwed to dischaqie Vaee-GhimoeUor Wb- 
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gram’s oudsr ^ liie Ist of Apiil last, to de- 
posit documents^ &c, with the record and writ 
cloAa, and to enlarge pnblicafticm in the came 
for one month. The^ grounds for the appeal 
were» firsts that the notice of motion upon which 
the above order had been made, merely asked 
for the usual order to pioduce the documents, 
&c. before the examiner, and at the hearing ; 
and secondly, that the plaintiff was not entitled 
to an order to enlarge publication, as he had 
previously given a peremptory imdertaking to 
the defendants not to apply for a further en- 
largement, the time for passing publication 
having long since expired, and having been 
frequently extended. The present motion was 
to dismiss the whole of the above order, and 
had been put into the Lord Chancellor’s paper 
for the previous seal daj^, (Ajjril 22,) but in 
consequence of an intimation of his lordship’s 
wish not to take any motions on that day, ex- 
cept such as were very pressing, the parties had 
consented that it should stand over, without 
prrfudice. 

Mr. Bazalgette, also for the motion, cited 
Grane- v. Cooper, 4 Myl. & Cr. 263, with re- 
spect to the production of the books, &c., which 
it would be highly inconvenient to deposit in 
the present case ; and as to enlarging publica- 
tion in the face of an undertaking to the con- 
trary, he referred to the conditional order. No. 
119, of the General Orders of May, 1845. It 
was true that publication had j)asscd before this 
motion could have been heard, but the depo- 
sitions taken during the last enlarged period 
might be supressed, as if it had not been for 
such order to enlarge, the defendant might have 
set down the cause for hearing under the II 6th 
of the new orders. 

Mr. K. Parker and Mr. Hetkerington sup- 
ported the Vice-Chancellor’s order, as being 
an usual order. 

The Lord Chancellor. It is not the usual 
order to deposit documents, &c. with the re- 
cord and writ clerks, but to produce them be- 
fore the examiner, and also to the court at the 
hearing of the cause ; besides, you cannot have 
what you do not ask for. 1 shall not make any 
order in respect of the order to enlarge publi- 
cation. The time has elapsed, and publication 
has passed ; it is therefore idle to come here for 
such a purpose. 

Mr. K. Parker submitted, that the plaintiff 
would have been entitled to the deposit and 
production of the documents by the ordinary 
practice of the court ; but from some slip, the 
notice of motion in this case did not extend so 
for. Hie court had, however, ordered the de- 
posit, and therefore he asked for his costs. 

The Lord Chancellor said, be must discharge 
so much of the order as directed the deposit of 
the documents, &c. with the record and writ 
clerks, as otherwise it might be converted into a 
precedent, that the order to produce them be- 
Ibre the examiner would also include the de- 
pont of them with the proper officer of the 
court ; a practice which would be ^te new to 
liis lordsnip. The order having been varied, 
iihe costs coiM not be given to the plaiatiffi 
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CirtttL 

Sprge v. EeynelL June 3, 1847. ^ 

MOTION TO DISMISS — 114TH ORDER OF 1845 

7%e right of the defendant to move to dismim 
under the ll^th Order of 1845, within foeur 
weeks after his answer, or the last of his an* 
swers, f more than one, is deemed siflicieni, 
as laid doivn in Dalton v, Hayter, is not af- 
fected by the decision of the Lord Chancellor 
in Arnold r. Arnold. 

Principle of the distinction adopted at the 
Rolls on motions relating to orders of 
course obtained there, between irregularity 
and impropriety of practice. 

In this cause, which was a cross suit, Mr. 
Shapter moved to dismiss the bill for want of 
prosecution on the part of one of the defend- 
ants, whose answer was filed on the 25th of 
February last. It appeared that there was no 
answer outstanding, and the last answer on the 
file was filed on the 2nd of June. 

Mr. Kindersley, contra, admitted that the 
four weeks dating from the time when the an- 
swer of tlie defendant moving was deemed to be 
sufficient, on the expiration of which, according 
to the decision in Dalto?i v. llayier, 7 Bea. 
586, a defendant is entitled to move to dismiss, 
bad expired ; but submitted, that under tlie cir- 
cumstances the plaintiff ought to be allowed 
further time ; and also intimated that an impres- 
sion prevailed of the Lord Chancellor having, 
in the recent case of Arnold v. Arnold, sup. p. 
61 ; 10 Jur. 360, differed from the opinion 
expressed by his lordsliip, and that, according 
to the decision of the Lord Chancellor in that 
case, the time from which the four weeks was 
to be calculated, was the date of filing the last 
answer on the file. 

Lord Langdalc said, that was not the case. 
Every defendant had a right to move upon his 
own answer, but it did not follow, that because 
he had a right to move the bill should he dis- 
missed. The plaintiff might have a right to 
apply for further time. With respect to the 
supposed difference of opinion between himself 
and the Lord Chancellor in the case of Arnold 
V. Arnold, the supposition was quite erroneous, 
but if the impression existed, it was better that 
it should be removed. In Dalton v. Hayter, it 
was argued before him that the words the last 
of the answers,” in the 114th Order, meant the 
last answer on the file ; he decided that tliis 
was not the meaning of those words, tliat they 
meant the last answer of the defendant moving 
to dismiss* Then came the case of Foreman v. 
Gray, (voL 33. p. 486, 9 Bea. 200,) where a 
motion was made to discharge an order to 
amend for irregularity. He decided that it was 
not irregular, but afterwards, on the motioo 
being renewed upon the ground of the order 
Kftirig in fact a fraud upon the court, discharged 
the order ; a course which he was able to a&ft 
is that case, because the cause was attached to 
his branch of the court. Then came ArmU 
V. Arnold, (vol. 33, p. 566 ; 9 Bea. 206,) where 
the motion was again made on the ground of 
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inefipilarity, and he held that the order 

was regular. Then the motion was renewed 
befdre the Lord Chancellor, who directed the 
notice to be amended, by strikinff out the ap- 
plication to discharge the order lor irregularity 
and moving upon the merits, which the Lord 
Chancellor had the jurisdiction to entertain, 
though he had not, as the cause was before the 
Vice-Chancellor Wigram. His lordship then 
referred to the distinction, which will be found 
stated in Foreman v. Grey, (vol. 33, p. 566,) 
between the course pursued at the Rolls in re- 
spect to orders obtained there as of course, in 
causes before some other branch of the court, 
and orders so obtained in causes attached to the 
Itells Court ; and observed, that if he were to 
discharge orders of course obtained at the Rolls 
in causes attached to other branches of the 
court upon any other ground than strict irregu- 
larity, he should draw into the Rolls Court 
questions connected with the merits of all the 
causes in which orders of course had been ob- 
tained at the Rolls, although they were before 
other judges of the court. In the case of Ar-- 
nold V. Arnold^ he was quite sure that the Lord 
Chancellor did not differ from him, for it so 
happened that his lordship met him immedi- 
ately after he had made his decision, and told 
him what he had done. 

[Note by the lleporter . — ^There appears to 
have been some perplexity caused by not dis- 
tinguishing the questions directly involved in 
the decision in Arnold v. Arnold^ from a ques- 
tion not decided, nor capable of being decided in 
it, but as to which it is inferred from the Lord 
Chancellor’s decision in that case, that he would 
differ from the Master of the Rolls if it was 
brought before him. The questions in Arnold 
v. Arnold were two ; that referred to by Lord 
Langdale above, relating to the course adopted 
at the Rolls upon motions to discharge 
orders of course ; 2nd, the question of the con- 
struction to be put upon the words “ the 
last answer;” in the 33rd section of the l6th 
(3rder and the last of several answers in the 
66th Order of 1845, which both the Lord 
Chancellor and Lord Langdale held to mean 
the answer of the last of several defendants. 
The question in which it is supposed that 
the Lord Chancellor would differ from the 
Master of the Rolls if it came before him, is the 
construction to be put upon the similar words, 
*'the last of the answers” in the 114th Order 
ffiving the right to dismiss, which Lord Lang- 
aale, in Dalton v. Hay ter, held to mean the last 
answer of the defendant moving to dismiss, 
though there might be other defendants whose 
answers were still outstanding. It seems to 
have been assumed, that the Lord Chancellor 
would put the same construction on these words 
as he has put upon the similar word in the 
33rd section of the 16th and the 66th Order, and 
therefore, in construing the 174th Order, would 
differ from the Master of the Rolls, an assump- 
rion which appears to the writer to be some- 
what hastily made.] 


OUe-CbmceHot 0f <PiiBtonlr. 

Exeter and Crediton Emlway v. Butter . May 
25 , 1847 . 

NOTICE OP MOTION.— COSTS. 

In a hostile suit between the directors of a 
railway company : Held, that the solicitor 
of a company wouldbe liable for the costs of 
an interlocutory application, in case ti 
should appear that he had acted without 
the authority of the company, 

A DILL was filed in this case by three di- 
rectors of the Exeter and Crediton Railway 
Company against the remaining seven, and in 
April last an injunction was granted to re- 
strain the defendants from working and leas- 
ing the said railway, and from forming any 
junction with the Bristol and Exeter Com- 
pany, or any other company working upon 
the broad gauge. 

Mr. Rolt and Mr. Follett now moved, on 
behalf of the defendants, that the bill might be 
taken oft’ the file, and the suit dismissed, on 
the ground that it was instituted in the name 
of the Exeter and Crediton Railway Company 
without due authority. The notice of motion 
purported to be on behalf of the company, and 
was signed by the solicitor of the company. 

Mr. Bethell, for the plaintiffs, objected to 
the notice on the ground that in case of the 
motion being refused, there was no one who 
could be made liable for costs. He claimed 
to appear on behalf of the company, and if 
his honour refused the application with costs, 
the order made would be that the company 
should pay the costs of the motion refused in 
favour of the company. 

The Vice-Chancellor overruled the objec- 
tion, and said that if it should turn out that 
the solicitor had, in instituting these proceed- 
ings, acted without the authority of the com- 
pany, the court would make him pay the 
costs. 


S^icc^'Cbancrllar l^nisbt 2»ru(c. 

Blagrave v. Blagrave, April 21st and 22nd, 
1847. 

PRACTICE. — RECEPTION OF EVIDENCE. 

A tenant for life in remainder filed a bill 
against a tenant for life in possession, and 
a tenant in tail in remainder also filed a 
bill against the same party, and evidence 
was taken in each suit, the defendant 
not consenting that the evidence in one 
cause should he read in the other. The 
court refused to allow that course to be 
taken, there being no proof that the wiU 
nesses were dead or incapable of being 
examined. 

The defendant’s counsel, Mr. Wigram and 
Mr. Craig, in these cases, applied that one of 
the suits should be ordered to be stayed until 
the report by the master on the other. 

Mr. Russell and Mr. Glasse, counsel for the 
plaintiffs, would agree to this if the defoidant 
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would conaeut ; but the evidence in both suits 
should be read in that cause which Should be 
aUoured to go on. The defendants declined 
this. T^ie following cases were cited: Necil 
V. Johnson, 2 Vern; 447 ; Barstow v. Palmer, 
Free, in Ch. 233; Daniel’s Chancery Prac- 
tice, vol. i. p. 832, second ^edition ; Carrington 
V. Comock, 2 Sim. 567 ; Byrne v. Frere, 2 
Moll. 157; ond city of London v. Perkins, 3 
B. P. C. 602. 

Mr. Lloyd appeared for another defendant. 

Vice-Chancellor Bruce, Were the point be- 
fore me substantially a point decided by the 
House of Lords in The City of London v. 
Perkins, or any other, of course there would be 
no room for argument. I must necessarily 
decide according to that case. Subject to that 
question, as to the decision of the House of { 
Lords, I am not aware that the point is go- ! 
verned by decision. In the case in the House 
of Lords the question arose upon a custom; 
the parties there were substantially the same. 
The question was, as I understand it, between 
the city of London and the public, and al- 
though the difierent individuals may have been 
before the court in each case, yet the parties 
were substantially the same. There are other 
cases in which the same observ^ation may apply. 
The case here stands thus : There is a tenant 
for life in possession of an estate, subject to a 
series of limitations under a particular will, and 
he is also a tenant for life of certain personalty 
which stands settled upon a corresponding 
series of limitations. The tenant for life 


three seeds in a coach from Y. to L.j namely 
two inside and one outside. When Jw 
coach had proceeded about half the journ^, 
B. takes up more passengers than he was 
licensed to carry, whereupon A. and the 
other person inside leave the coach, and the 
passenger outside, not then being able to 
obtain the luggage, goes on to the end of the 
journey. 

Held, that B.tca^ not entitled to recover from 
A. the sum agreed to be paid for the seats, 
nor was he entitled to recover anything 
under the indebitatus count for work ac- 
iually performed. 

Tins was an action brought by the plaintiff, 
a coach proprietor, against the defendant for 
the sura of 4^ 4^., being the sum alleged to be 
due for three seats in a coach from Yarmouth 
to London, two inside and one outside. The 
declaration contained two counts, one setting 
out that the plaintiff reserved for the defendant 
certain places in the coach, and averred that he 
was ready and willing to carry him ; the other 
was for work and labour. The defendant 
I pleaded — 1. Non assumpsit , 2. That the plain- 
I tiff did not reserve and secure to the defendant 
I the said seats, nor was he ready and willing to 
I conve}'’ him as in the declaration alleged. The 
! jury found a verdict for the plaintiff on the first, 
i ana for the defendant on the second issue. It 
I appeared that the defendant took three places 
j in the coach, one for himself, one for his wife, 
and one for his serv^ant outside. The coach- 


happens to be the trustee as to the real estate ; ; man having taken up more passengers than he 
he is not the trustee as to the personal estate was licensed to carry, the defendant and his 
settled. Two suits are instituted against him , wife, after travelling about half the journey, left 
under the will in respect of alleged mismanage- = the coach and took a chaise, the servant not 
ment, alleged improper treatment of the real I being able to obtain the luggage from the coach 
and personal estate, of both of which he is i went on to the end of the journey. The de- 
tenant for life, and of one portion of which he ; fendant wdien he took the places paid ll,, and 
is also a trustee. One of these suits is insti- ] the fare for one outside place was one guinea, 
tuted by the person who is next tenant for life, i Mr. JVatsont ia Michaelmas Term last, 
subject to the contingency of the tenant for life j moved for a rule to show cause why a verdict 
not having issue : the other suit is instituted ; should not be entered for the plaintiff for the 
by the first tenant in tail in existence, who ; sum of 3/. 4s, on the first count, or why a 
comes behind or after the reversionary tenant j verdict should not be entered for the plaintiff 
for life and tenant for life in remainder, who | on the indebitatus count, with one shilling 
has instituted the other suit which 1 have men- | damages. 


tioned. The evidence which is the subject of 
the present discussion has been taken in the 
suit in which the next tenant for life in remain- 
der is the plaintiff, as 1 understand the matter. 
The question is, whether, without proof, and 
without suggestion, either that the witness thus 
examined is dead, or is, or has been, unable to 
be examined, shall be examined in, and there- 
fore for, the purposes bf the suit in which the 
first tenant in tail is plaintiff. I am of opinion 
that I am not required by authority, and I 
onjght not in point of principle, to allow the 
evidence to be so read. 

Oucm’i^ 

(Before the Four Judges.) 

Pickford v. Lacon, Hilary Term, 1847% 
A«f|UM^81T.— WOUK and LABOUR^ 

A. contracts with B., a coach proprietor, for 


The court refused the rule on the first point, 
being of opinion that the reservation of seats 
mentioned in the declaration meant that the 
! plaintiff reserved for the defendant three of the 
I lawful seats in the coach, namely, two out of 
I the four inside, and one out of the thirteen out- 
! side, and that inasmuch as the plaintiff had 
taken up a larger number of passengers than 
he was licensed to carry, that the defendant 
had a right to rescind the contract and leave 
the coach. 

Mr. Crowder and Mr. M, Smith now showed 
cause against the rule for entering a verdict on 
the second count, with 1^. damages. They 
contended that the contract was entire to cariy 
the three persons the whole journey, and as that 
contract was broken by the plaintiff, he was not 
entitled to recover any portion of the sum 
agreed to be paid. The i^rson outside was in 
fact prevented by the plaintiff from leaving the 



tmiA, a»d i^tbo^j)^ to 

Ih0 end of the jornmy, jwt Onit wSI not Jostify 
the court in enterhiff ay erftc t ferllte Mmnce 
betvreen the fare md the ettm paid* 

Mr. Archbold eontr&. The defendant has 
derived a partial benefit from the labour of the 
plaintifi* sufficient to raise an implied aommpsit. 
Per Curiam. Ride discharged. 


Common 

Pinnepv. Richardson. Easter Term, 1847. 

ENTERING AN APPEARANCE. — RETURN OF 

NULLA BONA, &C., TO A DISTRINGAS. — 

SUFFICIENCY OF AFFIDAVIT. 

The affidavit in support of a motion for leave | 
to enter an appearayice after the return of j 
nulla bona and non est inventus to a writ 
of distrinpaa^ should show distinctly that 
everything had been done to find some goods 
of the defendant. 

Power y on behalf of the plaintiiF, moved for 
leave to enter an appearance for the defendant 
^er a return by the sheriff of nulla bona and 
non est inventus to a writ of distringas. 'Fhe 
affidavit on which he moved was that of the 
sheriff’s officer, and it stated that the deponent 
went with the writ of distringas to the residence 
of the defendant on the 20th, 22nd, and 23rd 
days of January, and that on each occasion he 
saw a female whom he informed of the nature 
of his business ; that she in reply each time in- 
formed him that the defendant was not at 
home, and that she did not know when he 
would he, and on the first occasion added that 
she was keeping the shop that the defendant 
formerly occui^ied. 

By the Court The affidavit is not sufficient. 
It is by no means stated with sufficient clear- 
ness that the goods on the premises were not 
the defendant’s. The woman says she is keep- 
ing the shop, but she is not asked whose the 
goods were. The officer ought at least to state 
riiat he did his utmost to find some goods of 
the defendant, and that he could not. 

Motion refused. 

CHANCERY SITTINGS. 

AT LTNCOT.n’s inn. 


Saturday • 

Mofiiday • 
Tuesefey . 
Wednesday 
Thursday, .. 

Friday 

Saturday . 
Monday 
Tuesday 
WedneMsy 
Thursday • 

Friday . . 

Saturday • 

Monday . 
Tuesday 
Wednesday 
Thursday • 

Friday • . 

Saturday . 
Monday 
T uesday 
W ednesday 


, r hm sd 

twos and Appem. 


Appeals. 

” (Petition-dsy) unopposed 
Petitions and Appetubi. 
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Appeals. 


(Petition - day.) unopposed 
Petitions, and Appeals* 
The 3d Seal— -Appeal Mo« 
tioDS and Appeals. 


Appeals. 

(Petition-day) uno[ 
Petitions and Appei 

Appeals. 


ppw 

sals. 


osed 


f The 4th Seal— Appeal Mo- 
1 tions and Appeals. 

30 The General Petition-day. 


Thursday . 

Friday 

N. B. — Such days as his Lordship is occupied in 


the House of Lords excepted. 


Saturday 

Monday 
Tuesday • 
Wednesday 
Thursday • 

Friday • . 

Saturd^ * 
Monday 
Tuesday « 
Wednesday 
Tbutsdsy » 


Uorb Cbanrellor. 

Trinity 3rrm, 1847. 

June 19 ^ — ^Appeal Mo- 

21 
22 
* 23 

{Petitio»-d^) iwoppoeed 
Fetitkia aiid Appms. 


t 

ii 


lions and Appeals* 
Appeals. 


. . *5^ 

. .881 
. .asl 
. .soi 

July 
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AT THE ROLLS. 

Saturday . June 19 Motions. 

AT THE JUDICIAL COMMITTEE. 


Monday 
Tuesday . 
Wednesday 
Thursday . 
Friday 
Saturday • 
Monday 
Tuesday 
Wednesday 
'I'hnrsday . 
Friday * . 


Saturday . 
Monday • 
Tuesday . 
Wedueway 
Thursday • 
Friday . . 
Saturday . 
Monday . 
Tuesday • 
Wednesday 
Thursday • 
Frid^* * 

Saturday • 



. 21 
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Motions. 


neas. Demurrers, 
Fturtiier Direetkini 
£zeeptions« 



i Pleas, Demurrers, Causes, 
Further D^tious^ and 
Exceptions. 
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_ . , I Petitions in the General 
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Unopposed Petitions, and Consent and Short 
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( ther Directions. 

^ i (Petition-day) Petitions and 
Ditto. 

10 Short Causes and Causes. 

12 ^ ^^^1^^’upt Petitions and 
^ ( Causes. 

~ pleas, Demurrers, Excep* 

13 < tions. Causes, and Far* 
ther Directions, 

I Bankrupt Petitions and 
Ditto. 

[ Pleas, Demurrers, Excep- 
tions, Causes, and Far- 
ther Directions. 
(Petition-day) Petitions and 
^ Ditto. 

. I The 3rd Seal— Motions and 
( Short Causes. 

V Bankrupt Petitions and 
• I Causes. 

i Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

Banknipt Petitions sad 
Ditto. 
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thsr Directions. 
(Petition-day) Petitions, sad 
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• 24 Short Causes and causes. 
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. 22 I Pleas, Demurrers, Excep- 

• 23 > tions, Causes, and Fur- 
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. 23 ' 

( Short Causes, Petitions, 
. 26 i (unopposed first,) and 
[ Causes. 

* ag I Pleas, Demurrers, Ezcep- 

* 30 t Hons, Causes, and Further 


BUSINESS OF THE COURTS. 

Camnmn 

This Court will, on Saturday the Srd day of July 
next, hold a Sitt|hi/atid erill prodeed to give judg- 
inane in pettalb eflbe matlein etandfcig over for the 
consideration oi the court* 




Directions. 


( (Petition-day) Short Causes, 
2 < PeUtions, (uaoppd. first), 
( and Causes. 

« /The 2nd Seal*— Motions and 
Causes. 

^ \ 

6/ Pleas, Bcmuirers, Excep- 
7> tions. Causes, and Fur- 
8\ ther D^ections* 
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Wediies^y . . . ^ Un^s, C 


PROCEEDINGS IN PARLIAMENT RE- 
LAITNG TO THE LAW. 

NSW BILLS IN PROGRESS. 

Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. The Lord 
Chancellor. 

Debtor and Creditor* For 2nd reading. 
Tlie Lord Chancellor. 

Repeal of Insolvency Juiisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Redutiipg Number of Commissioners. (No. 
2.) Lord Brougham. 

llireatening Letters. For 2nd reading. 
Lord Denman. 

Clergy Offences. In Committee. 

Abolition of one of the Masters’ Ofllces in 
Chancery. 

Abolition of the Public Office in Chancery. 
Jljousc of Commotio. 

NEW BILLS IN PROGRESS. 

City Small Debts Court. Passed. 

Law of Railways. Mr. Strutt. 

For the Speedy Trial and Punishment of 
(Shoit Cause., PetiUons, ' 1“ t^ommittee. Sir John 

\ (unopposed first,) and j P^kt^^gton. 

Lunatic Asylums Reflation. Att.-G?ueral. 
Inclosure Act Amendment. Sir F. Thesiger. 
Health Towns. Lord Morpeth. 

T«wn8 Improvement Clanses. 

Taxation of Costs on Private Bills. To be 
reported. Mr. Hume, 

j^O^Mration of Voters. For 2nd reading. 

Highways. Sir Geo. Grey. 

Adnrinistration of the Poor Laws. Sir Geo. 
Grey. 

Copyhold Commission Continuance. 

Turnpike Acts Cuatinpance. 
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tions, Causes, and Fur- 
ther Directidns. 


10 
12 

14 

15 

16 

ir 
19. 

2Qi^Plea«, Demurrefs, Excep- 
■ Causey, and Fur- j 
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I The Srd Seal— Motions and 
( Causea. 
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t'*lSIkert Causes, Petitions, 
^ ^ V ^^Etwpptosed first,) and 

Mouditirt I e « ) 4H Defnurrers, Excep- 

•—Motions and 


Fj^daty 


f (^MMdifdiiy) Short Caoaes, 
PiNKolis^ (ituopposed 

'uajjUiif 




Loan Societies Contixmance. 
Ecclesiastical Courts. Mr. Bouverie. 


^th^’,jbdito4»s lirpER box, 

OcR correspondent at Bristol wll Bnd that 
tlw ol^ectionaole decision of the ConnwGhm 
there, relating to the splittidg of demands,*lHH 
fawn already notieed: eeepp. H6, l38,‘A)Mei 
inegeuemit^aionof ftha profeerion in, that 
each (tedeion cannot be maintaiaed. - We 
be to hear from “Brietoliensis” OSL fhc 
t®*®*® *0 !>« adverte. ^ ™ 

The lettere of W iirfX. shaU receive eafly 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JUNE 26, 1847. 


Quod magis ad nos 

Fertineti et nescire malum esff agitamus/’ 

Homt. 


M «>\/VW^V'WV W%.\. 


ALTERATIONS IN THE JURISDIC- 
TION IN BANKRUPTCY AND 
INSOLVENCY 


We have not had the good fortune to 
meet any person who suggests that any 
public benefit will be derived from the pro* 
visions of the bill so unexpectedly brought 
into parliament, and so industriously, not 
to say precipitately, endeavoured to be 
hurried through both houses, for abolish- 
ing the Court of Review, and altering the 
jurisdiction in bankruptcy and insolvency." 
The Court of Review is to be abolished, 
but ^e functions now discharged by Vice* 
Chancellor Knight Bruce are to be in 
future discharged either by the same 
learned judge, or one of the other Vice- 
Chancellors, upon the appointment of the 
The law creating the 


this jurisdiction has been exercised, and 
which has occasioned constant and well- 
founded complaint, remains unamended: 
the whole change pro{>osed is, that it 
should hereafter be administered, not by 
judges familiar with its enactments, and 
who have for years struggled to do justice 
in despite of its imperfect, contradictory, 
and absurd provisions, but by judges ha- 
bituated, like the Commissioners of the In- 
solvent Court, to the administration of a 
different system of law ; or else by judges^ 
like those of tlie County Courts, who have 
had a very slight experience in adminis- 
tering any system of law, and no practical 
knowledge whatever of the law relating to 
bankrupts or insolvents. 

Simply transferring the duties performed* 
by one class of functionaries to another, 
the bill before parliament might suggest, 
that those who are about to be deprived of 


Lord Chancellor. 

business of the Court of Review is to re- jurisdiction are unable or unwilling to con- 
main untouched, and, practically, the busi- tinue to discharge the duties im^ed on 
ness is to be transacted by the same judge, them by the legislature. Facts, however, 
the whole difference being, that instead of | negative such an inference. Sir Knight 
being nominated Cliief Judge under an act , Bruce cannot bestow greater care and at- 
tention on bankruptcy busmess as Vice- 
Chancellor than TO did as judge of the 
, Court of Review, and we have never heard 
under the ' of his Honour com^ning that the acces- 
apd 7^8 gion of busincM created by the Court of 


of parliament, he is to be appointed by a 
special order made by the Lord Chancellor. 

Tlie jurisdiction conferred on the Com 
missioners of JllanktHl^y, 
statutes 5 & 6 Viet. c. 116, 


Viet. c. 96, and exercised by tliem slifce Review was too burtinmemne. llien, M 
August, 1842, is to be transferred, as re- to the Commissiooeis of Bankrupts, 
garde town insolvents, to the CooMiia- they are qualided ibr their duties as Brok- 
skmers of the Court for tlte JMjMf af la- nipt Commissioners, whkh has net been 
solvent Debtors ; and as npiWTO «aw»try doubted, tlicy cannot be inconapet^ to 
petitioners, to the jadgMt <<f U»e New administer the htw as regards umlvtitts. 
Comitjr Courts. The latv under which £t fe jiapostfde to euppose the Bonkr^ 

CsasitSliioTOreoooMhovaco^^ 

* Sbeaaahstraetof feil^aslii^pdPt*. arc oser-rroiked. ItiSTOietiBtlimitm^J 
Vot„ suiv. N<f. I 4 OO 7 * 



ia6 


AUmUkm in the JtmsA^tw^ in and Inso^ency. 


do not sit above three out of the six worlc- 
wg days in every week, and are not then 
engagedi upon the average, for above four 
hours per diem* Moreover, it is to be re- 
membered that the Bankrupt Commits- 
sioners, under the 1 Jk 2 VicCrC. f(^ 
had salaries not exceeding l,5002« per 
annum, and in consideration, we presume, 
of the increased duties which devolved 
upon them, under the ** Act for the Relief] 
of Insolvent Debtors,*’ by the stat. 5 & 6 
Viet. c. 122, s. 76, their salaries were aug- 
mented to 2,000/. per annum. The 
salaries of the Bankrupt Commissioners 
will not be curtailed to the amount of a 
single shilling by tlie proposed measure. 
Will their services be rendered more or 
less valuable to the public? We have 
lying before us Hearn’s List of Bankrupt 
and Insolvent Sittings, ' for the week end- 
ing Saturday, June 19, 1847, a useful pub- 
heation, which is professedly published 
‘'Under the Patronage of Her Majesty’s 
Commissioners in Bankruptcy.” Upon 
referring to this list, we find, that in the 


imputed to them, if the legislaturei in 
its wisdom, has thought fit to atwlish 
the court of which they were appointed 
officers. Messrs. Ayrton and Vizard will 
cwtinue, therefore, properly and justly, so 
far as tbiG^r are concerned, to receive the 
same amount of salary for doing nothing 
which they now enjoy for performing the 
offices of Registrars of the Court of 
Review. In this instance, as in that of the 
Commissioners of Bankrupt, the public are 
to continue to pay for services no longer 
to be performed by tlie parties entitled to 
receive payment ; whilst additional duties 
are thrown upon functionaries for whose 
remuneration no provision is made. 

Tlie supposed benefit to the public is 
hypothetical, and at the utmost merely 
conventional. It is considered more con- 
venient that bankrupts and insolvents cases 
should not be adjudicated upon by the 
same judges and under the same roof. It 
is therefore determined to transfer the 
town insolvency business to a court where 
a different system of insolvency law is, and 


week to which it relates, there were 158 | has Jong been, in operation. The 1&2 
meetings at Basinghall Street, and 97 of- Viet. c. 110, under which the Court for 
those meetings arose out of insolvent cases, ! the Relief of Insolvent Debtors has acted 
and the remaining 61 in bankruptcy cases. | during the last eight years, is never once 
Assuming that this week affords a fair | alluded to in the bill before parliament, 
sypecinien of the relative amount of busi- ; When this bill l>ecomes law it will lead to 
ness transacted in Basinghall Street in I the singular anomaly, that the Insolvent 
bankruptcy and insolvency, when the ! Court must administer two distinct, and in 
measure now under consideration becomes | some respects contradictory systems, tl>e 
law, the Commissioners in Bankruptcy will I one or the other being put in motion, not 
receive the same remuneration they now ! by the discretion of liie court, but at the 
enjoy, whilst they are relieved from more | unrestricted option of the insolvent pe- 
*t]^n one-half of the . duties they perform, i titioner. It is obvious tliat such an ar- 


No provision is made in the printed copy 
of the bill under consideration, for ad- 
ditional compensation, to the Commis- 
sioners of the Court for the Belief of In- 
solvent Debtors, or to the judges of the 
County Courts, in respect of the additional 
bortben sought to be imposed upon them ; 
but it is unreasonable to expect that such 
•'Onerious duties should be performed with- 
out some equivalent, especially by the 
j|iJi%eis of the County Courts, who liave no 
other Temunemtion than that which arises 
fee# receivable for the performance of 
Tlie Commissioners and 
of the Court of Bankruptcy, 
MwevfTi an ^ duly officers whose 

f^ditioB will be bettered by having less 
worJe .apd the, same pay under the new 
systein. Tlie^ CidefRegtslrarabd Regis- 
Uar of 4he Court of Revkw# Mcjssrs. 
Ayrton and Vizapd, bt’P tbair offices 
durk^ good behayiouc^ No blape can be , 


rangement can only j)roduce irregularity, 
confusion and dissatisfaction. The whole 
proceeding, however, assumes a character 
of absurdity when it is recollected that the 
bill before parliament is founded on the 
report of a select committee, which sets 
out by stating, that the Bankrupt and In- 
solvent Law ought to he consolidated, and 
that it will be necessary to determine in 
the next session of parliament, whether 
one system should not be adopted for all 
cases of insolvency.^ Until this important 
preliminary principle has been decided 
upon, no further alteration should take 
place in this branch of the law, and we 4o 
not yet despair that the suggeitiona 
common sense in thi, respect will ti^umplli 
over thd passion for annual experiinent,,,^ 
We shall only add, titat the bill 




was printeckm the last Tmmlnr 
o£ the Legal iNiserrerj p. - 161 . 


H.llh ■ 
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|MurliMie»t i* firamed in such a roanoet as 
t 0 aJIbet a mare extensive clian^ in the 
administration of the law affecting bank- 
riipts than those by whom it was intro- 
duced probably either intended or contem- 
plated. By the 4tb section, the jurisdic- 
tbn of the Court of Bankruptcy, ander the 
statutes 5 & 6 Viet. c. 116, and 7 Sc 8 
Viet. c. 96, is transferred, without restric- 
tion, limitation, or reservation, to the Com- 
missioners of the Insolvent Debtor^s Court, 
and the judges of the County Courts. 
Now, it is under the stat. 7 & 8 Viet. c. 96, 
s. 41, that the Lord Chancellor is em- 
powered to issue a fiat in bankruptcy 
against a trader upon his own petition, 
" and to authorise the prosecution thereof 
in tiie Court of Bankruptcy in London, or 
in any district Court of Bankruptcy and 
the court so authorised is empowered to 
make adjudication of bankruptcy under 
such fiat, and to prosecute all further pro- 
ceedings, as if the fiat issued upon tl)e pe- 
tition of a creditor. When the jurisdic- 
tion of the Court of Bankruptcy under this 
act is transferred to other tribunals, there- 
fore, it is more than doubtful whether a 
fiat on a trader’s own petition could be 
lawfully prosecuted in the Court of Bank- 
ruptC3^ ^ considerable proportion 

of the fiats issued during the last two years 
have been issued under this section, and 
upon the trader’s own petition. The 
efiect of tlie proposed law, therefore, will 
be to abolish the jurisdiction of the Court 
of Bankruptcy in matters of insolvency, 
and to limit its jurisdiction in bankruptcy to 
cases where a fiat issues on the petition of 
a creditor^ There are six town and twelve 
country Commissioners of Bankrupts ; and 
when the bill before parliament passes, it 
is quite clear those learned gentlemen will 
have more abundant leisure than usually 
falls to the share of legal functionaries of 
any degi*ee in this kingdom. 

HOUSE OF COMMONS COSTS' 
TAXATION. 


This bill, with the amendments intro- 
duced by the select committee, provides 
for the appointment of a new and perma- 
nent officer Btyledb *^ Taxing Officer of the 
House of Commons,*’ who is to tax the 
charges of aU stdictiors and parlkmentary 
such part oi parliamentary busi- 
nem as is transaeled in the .House of 
Cemmons, notwithstan^ng tirnt there is 


alibafdy an ^ 

Masters of the ‘Coutt df Chaneery, 
under the provisions of thb 6 & 7 Viet# 
73, has jurisdiction to tax the whole of ^ 
bills of aU solicitors practising in EnglatiKl 
and Wales, including cUl huaiiiess transacted 
in both houses of parliament. 

The bill contains a provision for an 
appecd from the taxing officer to the 
Speaker, which, to be effectual, must be 
heard in the same way as an appeal from 
the Taxing Masters of the Court of Chan* 
eery would be heard by that court. It is 
difficult to conceive any manner in which 
the Speaker’s time could be more unpro* 
fitably employed. The time which ques- 
tions upon costs occupy, even in those 
courts where, from their judicial habits and 
practical knowledge, and from the assist- 
ance derived from the counsel, solicitors, 
and officers attached to them, they are most 
readily discussed and disposed of, is well 
known to every one who practises there. 

The act of 1 843 not being touched by the 
bill, remains in full force for the taxation of 
all costs of solicitors in England and Wales, 
whether for parliamentary or other busi- 
ness, and consequently a confiicting Juris-* 
diction^ as to parliamentary costs, will be 
created by the bill. The Taxing Masters 
of the Court of Chancery will not be re- 
lieved from their duty of t:ixing the costs 
of parliamentary business of solicitors in 
England or Wales ; nor will they be bound 
to refer that part of the bill to the Taxing 
Master of the house; and even if they 
adopted that course, questions might arise 
whether items for particular business aL 
lowed by the Taxing Masters in Chancery 
were not excluded from the other part of 
the costs by the operation of the Speaker’s 
certificate. 

It remains for the decision of the house 
whether there are sufficient grounds for the 
appointment of a new officer, and. for with- 
drawing from the Taxing Masters of the 
Court of Chancery the deity Which is now 
satisfactorily performed by them. Al- 
though the act of 184ddoe8 riot provide for 
the taxation of the costs of Scotch and Irish 
solicitors, and of parliamentary agents ibr 
business transacted in the boiise, yet dm 
Taxing Masters have hitherto perfbtJtuas * 
the duty otider the appointment of tbo 
Speaker. The obvious course, therefore|>; 
appears to be, to extend the provisions of 
the act of 1843 to the taxation the 
of the parties not now affected by that aC|^ 
so that aH such costs might be taxed by 
Taxing Masters of the Gtrttrt'of Gbaittm 
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long experience emibleii them io’ dis 
cher^ the duty ,^ 8 ati#iiEUlti^ljr^b 9 th.-to> tlie 
public and the profiBMtoo* .. 

DEATH OF ONE OF TNE dUDOES 
‘ . OF THE COUNTY COURTS. 

; A VACANCY has already arisen, by the 
death of one of the recently appointed 
judges of the County Courts. Mr. David 
I<eahy, who held the appointment of judge 
of the Lambeth and Greenwich district, 
died on Monday last, after a protracted 
illness, at his chambers. Mitre Court 
Buildings, Temple. He was called to the 
bar by the Society of Gray’s Inn, on the 
S9th January, 1831, and joined the West- 
ern Circuit, but was not engaged exten- 
sively in practice either on circuit or in 
London. He was known for many years 
to have been connected with one of the | 
morning newspapers, was an accomplished | 
scholar, and possessed of considerable liter- 
ary ability. Mr. Leahy’s appointment to ! 
the judgeship of a County Court was un- 
derstood to be an acknowledgment for 
services rendered by him, as a writer, to 
some one or more of the members of the 
present government, but it happened in this 
ustance, as in many others, the reward ; 
was delayed until it could not be enjoyed. 
Mr. Leahy never took his seat as a judge 
of the Lambeth and Greenwich Court, 
the necessary duties having been performed 
since its opening by some of his profes- 
sional friends, who sat for him and at his 
request. We have not heard that the 
vacancy has yet been filled up, but we 
doubt not there are a host of applicants. 

ABOLITION OF PUBLIC OFFICE IN 
CHANCERY. 

' It Iw, been suggested that this bill should 
contain a riause to the following effect : — 

. That the Lord Chancelkir or the Mmter of 
Rolls should be empowered by order or 
eommission^lto authorize solicitors to administer 
ewtfas ^a^oi^ons, either in town or 
couutiyj 'inaU Atuta ond proceedings in Equity, 
rad msttem' qf 'Ba^ri^t^ m 1^ under 
edeh filtes* rad'Mgi&tltata'as'M^ thought 

*' A imilarjciause /w^ into Lord ■ 

Lrafdafe’s h^ feccpniolMatiiny s^ apsradiBit ' 
tite {aw of Attorneys, and prki iddfdUtid dnrt^ 


pailiamcnt. It was ultimately expuufi^p we 
beUeve^ ou uccount of the dmemf hV m 
compensation for the lo^s of 
culty seems now at an end,, or might he i 
provided for by the fees on commissieM^ tOi 
swear affidavits* . ^ ■ 

The proposed change would be of grtttil; 
vantage to the public^ who might tbm be 
in any part of London at any time, instead of 
being obliged to attend in Chancery Lane al a 
limited, and to many a very inconvenient time. 

PARLIAMENTARY REPORT ON 
LEGAL EDUCATION, 

The report commences with a review of 
the state of legal education at Oxford and 
CambridgCi where, as well as at Dublin, 
the means of improvement are the smallest 
imaginable. At King’s College, London^ 
under Professor Park, and at University 
CoIIege,'under Professor Amos, many )aud-« 
able efforts were made to establish a better 
system, but the classes in sttendance were 
never numerous. 

The committee having examined into 
the provision made by the universities and 
colleges for the legal education of the un- 
professional and professional classes, next 
directed their inquiries to institutions 
more specifically designed for the special 
j education of the professional man, whether 
I barrister or solicitor ; and, in the first ki- 
I stance, to those intended for the instrue- 
j tion of the barrister, or to the ** Inns oF 
I Court. 

'Pile English Inns of Court are believed to 
j have originated from the preference given by 
j the universities to the study of the civil law, at 
connected with the canon law, and the Rowing 
desire to cultivate the common law, which ex« 
j hibited itself in consequence. The professort 
or teachers of the common law left the imi* 

I versity, and founded establishments in London^ 
somewhere about the time of Hen. .3. After 
the dissolution of the Knights Templars, thdr 
property was granted to the Knights of St* 
John of Jerusalem, and the Society of the 
Temple (which was formerly one socie^j, 
though afteru'ards divided into two) were 
tenants of the house, which they held und^ 
those knights, and afterwards grantees of 
crown. A little later followed me. Societ|.qs 
Lincoln’s Inn, Gray’s Inn, /These^ 
cleties were not merely bodies for . the 
tion of professional rights, bu$ at df e tupe '^ |k 
great degree places of professional eduofjffi^^ 
Remrins of that character w 
(leaders .or lecturers were appoinl^ 
their .readings and mootingSr* ^ 

.• 1 . 
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S jneretlie meam of ae ywui g i nfe ra w Hwi' 
ilirDnidence j and befom aor candidate. to 
4o at the bar was allowed to do so, his 
pvoiieiettcr was tested. There were lectures 
giirett wfioei* the name of readings, in the Inns 
of Chance^ and in the Inns of Conrt ; there 
wm mootings, at which questions were debated 
before the benchers, or superiors of the society, 
hf the students, and there were exercises that 
#ere performed hf the students from time to 
tune, during their curriculum.* The students 
were obliged to attend to the whole discipline 
of the house. They were obliged to attend the 
readings, and most probably the mootings : 
they appear to have undergone considerable 
examination. The reader at that time had 
great authority, and he of his own authority 
could call to the bar, if he thought particular 
students worthy of being called. The being 
called to the bar has sometimes been supposed to 
mean the being called to the bar of the courts. 

The being called to the bar properly means 
called to the bar of the house, and it used to 
be a regular form so to call to the bar. There 
was a bar put up in the library, and according j 
to a form then in use, the parties who were I 
thought to merit it were called to the bar. It | 
was an act of the house. This course of study ’ 
and discipline seems to have existed anterior to ' 
their obtaining grants to their respective t 
homes, and not to have been interfered with 
by that circumstance. It is to be presumed ^ 
that the several Inns had power to dter their 
course if thev thought it required improvement ; . 
but they had a regular settled course, which * 
seems to have been a good one ; the readings 
and mootings ; which Professor Starkie con- 
siders very proper inodes of conveying legal 
instruction. The reader appears to have also 
had power to examine students ; and the re- 
commendation to the bar, which is probably 
the foundation now, at least one foundation, 
upon which the judges sometimes interfere 
with calls to the bar, may be perhaps consi- 
dered a sort of certificate of having satisfactorily , . 

passed this examination. But this system dia yided in the universities, had the natural effect 
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haflfr each t6ha, gcmt ihtoiiA HHt 

form of performing What me atilt ^dallm 
cises, but which consist of a mere farce ^ a 
case being stated^ and a debate on ei^ atdf ^ 
but the parties being stopped by the time tb^ 
have read three words of tm case, or the argtt« 
ment on either side, the case and the argument 
being furnished to them by an officer of the 
society.^ This statement is farther borne out 
by Lord Brougham : ' 'Fhere are the remains 
to be seen,* says the noble lord, ^ of legal edu* 
cation having at one time been considered as 
an object with the societies, and of some know* 
ledge of the law having been considered as no* 
cessar^ to entitle a person to his call to the bar. 
For example, the readers in the different Inns 
of Court were originally persons appointed by 
the societies to read lectures upon the law, but 
for many years past it has become perfectly 
obsolete. Another vestige which remains^ of 
legal education, or of legal quaMcation being 
required before a call to the bar, is to be found 
in what are called the * Exercises,* which each 
student, before being called to the bar, is 
j obliged to keep. Those are now reduced to the 
I merest form : a paper is put into the hands of 
j the student, containing a proposition in law ; 

’ he maintains that the widow is entitled to her 
dower, for instance, in certain cases. This is a 
paper consisting of about seven or eight lines, 
put into his hand by the steward before he goes 
up to what is called * keep his exercise ;* he then 
comes before one of the benchers, and begins, 
and as soon as he has uttered the first words, 
* I say that the widow shall have her dower,* 
the bencher bows, and the student retires, and 
he has kept ^ his exercise/ Anything, there 
fore, more entirely nugatory, and more of a 
mockery, as a test of legal acquirements, can* 
not possibly be imagined ; though it is certainly 
a remnant of a practice which in former times 
must have existed, of a real and actual exami- 
nation/ This total absence of all provision 
for legal education in the Inns of Court, and 
the meagre amount, as already observed, pro- 


not long continue. ' About the end of the 17th 
century,* says Loid Campbell, ' those readings, 
mootings, and exercises fell gradually into 
disuse ; but long before then the system had 
been declining, and Lord Bacon had lamented 
tihi^t there was not a better system of education 
ia^the Inns of Court, and had contemplated the 
foundation of a university in London, which 
was to be chiefly devoted to the acquisition of 
lej^ knowledge, and fitting men for public 
Hfe. No steps, however, were taken in piirsu- 
attce of this suggestion of I^ord Bacon, and the 
cihair^ of Oxford and Cambridge did not at all 
supply the defect. Since then the whole has 
into a mere matter of form : ' Since 


of throwing the student on such chance in* 
struction or studies as imght fall in his way. 
* During the whole of the 18th century,* says 
Lord ^mpbell, *it was left entirely to tne 
students themselves to acquire a knowle^e of 
their profession. In the early part of the 
centuiy they went into attorneys* offices, and 
towaras the middle of the century, and after- 
wards, there was a system established of going 
into the chambers of special pleaders and equity 
draftsmen and conveyancers, paying them a 
fee of 100 guineas a year, and assistii^ them 
in carrying on their business, and seeing how 
their business was to be transacted ; and tiiat» 
down to the present time, has been the only 


says Lbrd Campbell, ‘all that has been teaehinff for any of the branches of the 
has been, that the candidate to be sidn of a barrister/ 
to tbs bar should be of fiur character j mose drtaih liraits English legal eduoatun 
bare been a certain number of to the same discmlins. . . . , • 

n the Iwoks of the socie^; titat he “After irtadi^ that the enmuiaton^hm 
dAMd kept a certain nninber of terms, prerious to being called to tte Wm ScoUmd, 
by eatiiig a certain number of dinners in the * is a little better than the Engltsh fonii» but 
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so/ josch better for grounding tihe Btodent in 
the knowledge of his profession/ and refening 
to the non-attendance of the Scotch law student 
on conveyancers, be proceeds : ‘ In England the 
case is Afferent. Here, no one thinks of being 
called to the bar, either in the Court of Chan- 
ce^, or in the courts of common law, or prac- 
tising as a conveyancer, without having under- 
gone very considerable discipline in the office 
of a draftsman, a pleader, or a conveyancer. 
Hiose who wish to be called to the bar, nomi- 
nally, to have a kind of general title, when they 
go to reside in the country, do not do so ; hut 
all who ever think of following the profession 
for its emoluments or honours have, without 
any exception, been for many years past in the 
haoit of attending under special pleaders, 
draftsmen, or conveyancers. The common 
term is at least a year, but hardly any are satis- 
fied with so little. The ordinary course is two i 
years ; and whoever intends to practise himself! 
either as a conveyancer, a draftsman, or a j 
qDecial pleader, must be two, if not three years | 
under a master. I must observe, however, 
that in attending his master, the pupil is not 
taught by interposition of the pleader or drafts- 
man; generally speaking he is left entirely to 
bimself; he sees the precedents ; he may copy 
them or not as he chooses; he sees cases 
brought to be answered by the pleader or 
draftsman, or conveyancer; he sees the an- 
swers, and he may obtain information by 
speaking to his master and discussing the sub- 
ject; but, generally speaking, he is left verymuch 
to himself. When I was a pupil with Mr.Tindal, 
aftmrards Chief Justice, I certainly benefited 
more with him than I otherwise should have 
done, from my intimacy with Mr. Tindal, which 
led me to discuss a great number of subjects 
with him ; matters that were brought before 
him for his opinion, and to discuss points of 
pleading ; and I was, like the other pupils, in 
the habit of drawing pleas under him. Wo 
also, each of us, copied what is called the ' Evi- 
dence Book,* which is a most useful work, 
compiled chiefly by the late Mr. Justice, after- 
wards Mr. Baron Bayley, upon the plan of 
Comyn’s Digest. The copying over this book 
was of great use to me professionally after- 
wards, and it was a perfect compensation for 
the labour which it imposed. There was an- 
other book copied by others of the pupils, the 
Book Oi Actions, which was a similar book 
upon actions at law; and there was a third 
bodt, a Book of Pleading, copied by a few of 
thepujHh. All those were fiamed upon the 
same eysteaa, namdy, taking for a model the 
nmst admirable of all models of logical arrange- 
xaent, and discuaskm , subjects, that of 

Comyn^s Digest* But, generally sj^king, I 
bave onfy to repeat, that the peeader or the 
^haBsman never lectures, aOd,j^erany speak- 
ing, does not actively iitstruet m piq>ils. It is 
omerwise, I believe, with conveyancers* I 
have known some pleaders, imw at the W, who 
do the same ; but aft^ n ptender has been 
cdM to the bcur, Usthne is too modi ocen- 
piid BO to 


a considerable number of pupils. To iWs 
statement it is needless to add. The educaWm 
thus acquired is in a great measure techaioat 
and its acquisition must very much depend 
upon the individual mtelligence and exertion Of 
the pupil. 

The ^ King*s Inn,* in Dublin, does not cM- 
tribute more to the legal education of the Irish 
bar than the English Inns of Court to that of 
the English. In many particulars, it lies, for 
all such purposes, under still greater disadviUH 
tages. The society appears to have been origi- 
nally a voluntary one, though some have ex- 
pressed doubts whether it was a corporation by 
prescription or not. A charter was at one time 
j granted to it, which was afterwards repealed ^ 
the instance of the bar ; they remonstrated (in 
a memorial, 24th January, 1793,) purporting to 
come from persons calling themselves members 
of the* Utter* (i. e.. Outer) Bar; the charter 
was withdrawn with the consent of the society, 
and the act of parliament confirming the 
charter was also repealed. No attempts to in- 
corporate the society have since been made, 
and in that state it stands at present. The 
benchers, either ex officio or elected in a great 
measure from those who fill special situation, 
were originally limited to the number of 45 ; iti 
copsequence of the statute ranking the Master 
of the Rolls as a judicial officer, he is now a 
bencher ex officio ; the number is consequently 
46. The distinction is in a great degree hono- 
rary; their principal duty consists in regulat- 
ing the admission of students to the King*B 
, Inn, and subsequently to the l)ar, the adiuis^* 
sion of attorneys, and the young men whom 
the attorneys take as apprentices. Some faint 
indications may be met with up and down in 
later public documents, of an educational pur- 
pose ; but they are far more vague than 
‘ may be fouii^ in the records of the Eng^h 
Inns of Court. It does not appear the society 
has ever had regular lectures, exercises, read- 
ings, mootings, or examinations, nor any trueta 
for endowment of professorships; the funds of 
the society are considerable, amounting to be** 
tween 8,000/. and 9,000/. a year. No part of 
this has been, strictly speaking, applied at any 
time by the society to the promotion of educa- 
tion, except a sum of 400/. a few years ago 
granted to the law students (but which arose 
out of peculiar circumstances,) for the en- 
couragement of lectures in the Law Institute 
of Dublin, a voluntary society to which we 
shall advert later. It is fair indeed to add,, 
that large sums, from time to time, have been 
allocated to the formation and maintenance ojT 
the library, which is now very considerable, 
open to all barristers in£lfereiitly. No pay- 
ments for admission are inquired, but studeUta 
have not admission to it; it is confined to the 
members of the society, and students do not 
become so until they are admitted to the blw: 
it camot therefore be considered asestablUhed 
for the purposes of the legal pupil, but for An 
convenience of the legal pracmioiier. A senao- 
eloeer approxinMition to the reeognitioiOaf 
ncourse ofl^al education may perhaps boffih«> 
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&m!feA in th« memorial required from persons 
claiming' to be admitted as attomeyB or stu- 
dents^ hi which the candidate must state that 
he has a certain knowledge of the duties of an 
attorn ey^ and that he has read certain books 
spechied in his memorial ; that is to say, be 
must specify in his memorial the having read 
certain Latin and Greek or classical authors ; 
they (the benchers) do not prescribe what they 
are to be : but he Is obliged to state that he has 
been so many years in a particular school and 
that he has read the Greek and Latin authors 
so named. This is not required of the candi- 
date applying to be admitted as a barrister ; 
and though having graduated in a imiversity is 
considered of sufficient importance as to be al- 
lowed to abridge the period otherwise pre- 
scribed to be passed in the King’s Inn and the 
Inns of Court, it is not i*e(juired as a condition, 
nor any certificate of attendance or qualification, 
in lieu thereof, from other colleges or schools, 
previous to admission to the King’s Inn or to 
the bar. No examination is required for •ad- 
mission to either ; tlie whole duty of the stu- 
dent is limited to attending terms in this Inn, 
and in the English Inns of Court ; that is, of 
dining there a certain number of times during 
term, and for a certain number of terms ; and 
compliance with that rule is sufficient, in ad- 
dition to the certificate of general qualification, 
to determine the right of admission to the bar. 
Chief Remembrancer Lyle seems thus to have 
been fully warranted in saying, ^ that in }X>int 
of fact, there is no system of education v/hat- 
ever pursued in the King’s Inn ; and that as 
loi^g as he had known anything of the society, 
and as far as he liad been able to acquire any 
information from their different records, this 
had alw'ays been the case.’ Nor is this defi- 
ciency supjdied by any means commensurate to 
those which are usually adopted ^ England ; 
that is, by attendance on special jdeaders, 
equity draftsmen, or conveyancers. The state 
of the profession in Ireland does not admit of 
this suMi vision of labour ; few or no students, 
and scarcely any teachers, are to be found ; if 
any look for such instnu*tioii, it is to England 
they generally recur for it, and not to Ireland.” 

INCUMBERED ESTATES (IRELAND) 
BIIJL 

[From a Correspondent,] 

Loans to an enormous amount have lieen 
made on the security of first mortgages on Irish 
estates, the mortgagees relying on the known 
pdwers and rights which the law confers on the 
itolders of such securities. 

Trust money, authorized ^ the creator of 
iSie trust to be lent only on English security, 
has, under the autbority of a recent act of par- 
H^ent, (common^ called LyneVs Act,) and 
wift the sanction of the Court of Chancery in 
Ei^^land, been advanced to a very considera^'l 
wiottnt on security of first mortgages in Ire- 
laud. 

The kfiowa and vacognbed securities of a 
first mortgagee and those which are the maia 


inducements to capItaliaCs to lend moaey^oa 
mortgages are — 

let.— That he has the legal estate of the pro- 
perty vested in him. The property can- 
not be sold or dealt with in any manner 
without his concurrence. 

2nd, — He has the right to the exclusive pos- 
session of the title-deeds, and to hold them 
until his money he paid. 

3rd. — He is entitled to enter into possession 
of the property and receipt of the rents. 

4th. — Under the stipulations usually made 
in Irish loans, he has a receiver of the 
rents or a power of appointing one ; and 
this is so im[)ortant as to constitute almost 
an essential {feature in Irish mortgages. 

Tlie present bill interferes with, and in a 
great degree defeats every one of these se- 
curities. 

1st. Notwithstanding that the mortgagee 
has the legal estate, it is proposed that the 
estate may be sold and conveyed without his 
concurrence. 

2nd. He is compellable in a proceeding ori- 
ginating with the owner or any incumbrancer 
on the estate to part with the title-deeds, and 
to lodge them in the office of a Master in Chan- 
cery in Ireland ; and he is thus deprived of his 
rignt of recourse to any other estates iricluded 
in his security in England or elsewhere, and to 
his personal remedies for recovery of his 
money. 

3ra and 4th. His power of entry and receipt 
of rents and the receivership may be wholly 
taken away. The very estate itself may be 
sold and the purchaser will be entitled to the 
rents. 

So great an innovation on the rights of ex- 
isting creditors has probably never been made, 
and the details of the measure, into which we 
cannot at present enter, are as objectionable as 
the principle. 


INCORPORATED LAW SOCIETY. 


The annual general meeting of the members 
of this society was held at their Hall in Chan- 
cery Lane, on the 18th May, 1847* Edward 
Rowland Pickering, Esq., presided. Tlie sec- 
retary read the report of the council, stating 
the principal subjects which had occupied their 
attention during tlie last year, and setting forth 
scHue of the results which have attended their 
exertions. The coomcil, in the first place, 
advert to the 

Alterations in the tos.— Notwithstan^ng,” 
(they say,) “the extensive alter^ions m the 
law and the forms and modes of its admuuslre- 
tion, which have been carried into eff^ during 
the last sixteen years, some of it ie to be 

feared, not very beneficial to the suitor, fsid 
often attended with peiplexity and incemye- 
nienceto the practitioner^ further projects of 
change in our judirisi cods continue to be 
brought before the legislature! During the 





latterrpkii'of iheUst devehi} - 

of t^em have nasadt into the ata^ta book. ‘ 
^*"A^bhgil|lie baia hroilgbt H but hdt yet 
addpted asmitt» ^re those for ^tabliahiiig a 
General Registry of Deeds^—- for the Enactment 
of a short'Form for Conveyancea, 'Wills, Settle- 
manta* and Leases, — for Ihe.ocniatitiation of a 
new Comntiauon for inquiring into and manag- 
ing Charitable Trusts, and for giving additional 
Remedies to Judgment Creditors. Other 
measures were introdneed into one or otiier of 
the two houses, but they are of ixrfierior im- 
portance. 

The council took these several bills into 
consideration, and against some of them they 
prepared and submitted reasons why they 
should not pass, or only with .oertain modiSba- 
tions. With regard to the bills which were 
brought in and have since passed, one of the 
most important was the bill relating to the re- 
covery of debts under 20/.* This in its early 
stage was minutely examined, especially with 
regard to the proposed exclusion, except in a 
few cases, of the jurisdiction of the superior 
courts, and the entire, and, as the council 
thought, xmjust exclusion of attorneys and so- 
licitors from the office of local judge ! Deputa- 
tions from the society attended the proper au- 
thorities ; many efforts were made by individual 
members of the council for the protection both | 
of the suitor and solicitor, and finally, a petition 
under the seal of the society, a^nst the bill, 
was presented to parliament. The council re- 
gret to add, what is indeed now sufficiently 
public, that their struggle ^gainst the measure 
was nearly altogether unavailing. 

''The other bills which passed the legislature 
were the 9 & 10 Viet. c. 54, for extending to 
all Barristers the ^ht of Practising in the 
Court of Common Fleas, and the 9 & 10 Yict. 

• 62, for abolishing Deodands, and c. 93, for 
compensating the Families of Persons killed by 
Accidents. The measures just enumerated 
were entitled to and received the approbation 
of all branches of the profession. The Act 9 
& 10 Vict. c. 66, for amending the laws relating 
to the Removid of the Poor, originally con- 
tained a clause empowering boards of guardi- 
ans to appoint; officers for conducting proceed- 
ings relating to the removal of the poor, without 
providing that such officers should be duly 
qualifiefd as ^ttot^hfeys' or solicitors. The coun- 
cil addrelssed a ^i^moiistrance to the Secretary 
of State on ihhrsnbjecti and the clause was ul- 
timatdy mthdi*iMrtt^ The act then passed 
without bt least iifChiding any infringement on 
the legal rights eff the pro 

" G^her' fl^ of more or less in- 

terest to partieuw elaSBeS^bf legal practitioners; 
for example, the' 9 Vitt; c* 20^ regulating the 
Deposits of* Railthf^* imd^ other public Com- 

S meni the 9 ^ lO'VieCj^i 9S, for facilttatifig 
e Dissolution of Railway CompS^tssyeiid the 


9 & 10 Y5ct. c. 106, for making preliin^itft 
inquiries pn applitationi for Locsl Acts; ' , 

"in the present session of parliau^t the 
pulffic heavily upon 

alaorge part of the einpiro,tttB occupied 
of the attention of the legislatore as to iMve 
Kttle opportunity for the discussion of prejeOtS 
of Law Reform, and accordingly few measures 
cff^tiiat kind have been broumt under its con- 
sideration. The General Registiy Bill, the 
short Form Conveyances Bill, and tnat for the 
Transfer of Charitable Trusts from the Court 
of Chancery to a new Board of Commissioners, 
have not been urged forward. Lord Brougham, 
however, introduced a bill for abolishing the 
Court of Review, reducing the number of Com- 
missioneis of Bankrupt and Registrars, and re- 
pealing various other enactments of very recent 
date; but this bill was referred to a select 
committee, and the Lord Chancellor has since 
brought ill a much more comprehensive mea- 
sure for consolidating and amending the whole 
law of Bankruptcy. This bill, consisting of 
319 sections, will receive the best attention of 
the council, as it will, no doubt, engage that of 
profession at large ; but, looking at the great 
importance of the subject and its voluminous 
enactments, it can scarcely be expected to pass 
both houses in the present session. They nave 
also under consideration the bill recently 
brought in relating to the Taxation of Costs in 
the House of Commons, which materially 
affects^ the practitioners in that class of busi- 
ness.”*^ 

Practice of Retainers. — After these legisla- 
tive measures, one of the next important sub- 
jects to which the attention of the council had 
been directed, was that of the practice with re- 
gard to retainers of barristers. 

" The co^cil had from time to time received 
various communications, complaining of the 
I inconvenience and hardship to which the pro- 
fession and the suitor wefre exposed from the 
unsettled state of the regulations which obtain 
with reference to fees in general, but especially 
as to fees payable for retainers in parliament 
and at the assizes. It is well known, indeed, 
that this practice has been long in an unsatis- 
factory condition; that it has given occasion to 
freouent differences as well between barrister^ 
ana attorneys as among attorneys themselves, 
and although the subject was an extensive and 
difficult, and in some measure a delicate one, 
the time appeared to have arrived when the evil 
should be met, and, if possible, removed. The 
attention of the council has accordingly for 
sometime past been earnestly directed to the 
establishment of some rules which mig|it serve 
to exclude dispute, and enable the practitioner^ 
at least in all ordinary cases, to regvdate 
proceedinga on behalf of his client* ^ The 
measure taken by the council was t6 as^wliain, 

^ The council, since this report was made, 
have taken very active measures for rendtxing 
the bill as unolS^lionable as 





was ip4erstoc^ 

b; thd Bsrsans most eoiiveiBa^ wuh 

and solicitors in London. ' For tms 
piir|i^ (as the members of the society are 
ait'^}» a series of questions was careful^ pre« 
pared and circulated among them, and they 
invited to furnish the council with the 
reqmsUe information, to point out any incon- 
venience which they had experienced from the 
present practice, and to suggest means for its 
improvement. To those inquiries the council 
received numerous answers and much useful 
ixiformation, from which it appears that com- 
paratively few points in the law of retainer are 
clearly settled and uniformly acted upon ; that 
there are others which, altnough well known 
amongst practitioners and generally complied 
with, are still objectionable, because they are 
injurious to the suitors or inconvenient in prac- 
tice ; and there are also many which are so 
doubtful that solicitors differ upon them widely 
both in practice and opinion. 

. From the materials which the council thus , 
collected, assisted by their own professional ex- 
perience, they have prepared a series of rules 
for the guidance of solicitors in retaining coun- 
cil, and the bar in accepting retainers ; and 
these proposed rules they have submitted to all | 
the Judges of the Superior Courts, to the At- i 
torney and Solicitor-General, to the Serjeants- j 
at*Law, and the Benchers of the several Inns | 
of Court, in the confident belief that the coun- { 
cil, on the part of this society, will receive from 
the bench and the bar that continuance and 
support in carrying out this important object, 
which can alone render the attempt successful. 

Metropolitan and Provincial Law Associa^- 
tion. The council next state that various com- 
munications have taken place between this so- 
ciety and the several provincial law societies. 

"The council, in the latter part Of last year, 
soon after the passing of the Small Debts Act, 
were requested to co-operate with those so- 
cieties in adopting measures for the improve- 
ment of the profession, and the furtherance of 
its interests, by establishing a new association, 
composed of Provincial as well as Metropolitan 
solicitors.*’ Although the objects of that Asso- 
ciation appeared to accord with many of the 
purposes for which this Society was founded, 
yet as they had proposed to extend their aims 
to others which, however valuable in them- 
selves, were not contemplated by the charter, 
the council felt themselves compelled to decline 
the proposal. The council moreover enter- 
tained tne opinion that, by holding a course 
strictly confined within the range of their char- 
tered powers, they inight be able more effectu- 
aHy tp promote the interests of the association, 
and, them, of the profession. The 

fdimcU are gratified in knowing that this view 
of t^r duty, and the decision to which it led, 
hsVe ihiet with the approbation of members of 
the proflestton distii^fiushed for their long ex- 

. have mors 

f oUy stalM this , 


taipe the vj^eteppoiiji^ 

Association has been . prosperously esta- ^ 
bushed f and,^ so far ga tlda society can usefuQy 
and propedy afford its coToperatiPUt they tim 
be always ready to assist thew^mthreh in 
carrying out their important objects.” 

Complaints of Malpraeiice.-^The last twelve 
months have ^nroduced a considerable number 
of complaints of malpractice committed by at- 
torneys and others, and information has also 
been received, that attorneys were practising 
without certificates. 

"^In the former class of cases an application 
was made to the Court of Queen’s Bench to 
strike the accused parties off the rolls for 
fraud ; a rule nisi was granted, and the case 
was afterwards referred to one of the Masters, 
but as yet remains undecided. 

"The interference of the society has also 
been required in cases where attorneys were 
charged either with negligence or delay in the 
business of their clients ; but the council have 
not, after a strict examination of this class of 
complaints, deemed it their duty to take any 
steps in the name of the society. 

" The council have also considered several 
complaints against unqualified persons acting 
as attorneys in preparing legal instruments, in 
appearing at police courts and before Magis- 
trates, and otherwise acting contrary to the 
provisions of the Attorneys’ and Solicitors’ 
Act. They have generally met with consider- 
able difficulty, as might be anticipated, in ob- 
taining conclusive evidence to satisfy the requi- 
sitions of the statute, but have reason to be- 
lieve that the vigilance exercised on the part of 
the society, and the increasing assistance which 
is received towards the suppression of illegal 
practice, have very materi^ly diminished its 
extent.” 

Renewal of Certificates and Admission of ilr- 
ticled Cfcrfctf.— The affidavits in support of ap- 
plications for taking out or renewing certifi- 
cates to practice after the lapse of a year from 
admission, or the expiration of former certifi- 
cates, are, it is known, filed with the Lord 
Chief Justice, and are transxmtted every term 
to this society. 

" These have beeii, from time to time, con- 
sidered by the council, and. wbei% auy objec- 
tions appeared to be well founded, they have 
been represented to the judges^ .1“ 
stance where information was received that the 
attorney applying for wadmissioii had fraudu- 
lently misapplieci his client’s money, , counsel 
was uxetructed, on the jjart of tiw ; society, to 
bring the foete to the notice of the court, who 
referred the ease to the Master, 'and the party 
has not H proceed wlih 

Ijdff ai ^ic atiap. ; i, 

"lb Mother and veiy recent ease, the coondl 
wm pnpaml to d'npdie the MiUMnd the 
annual certificato-of i»<i t tpiat(y f edio had beaot 

K & 



194 


Incorporated Law Sodetp.^Secondarp Punishment, 


co/ivicted and sentenced to twelve months’ ira- 
prii^mncnt in a house of correction, but such 
attorney having received notice of the intended 
opposition, deemed it expedient to withdraw 
his application- 

' l%e council have also used eixry means in 
their power to prevent the admission of im- 
proper persons into the profession* They have, 
each Term, sent the lists of applicants tosdlthe 
country law societies, and have carefully con- 
sidei'ea all the circumstances with which they 
have become acquainted bearing on the mode 
of service, or the conduct of the clerks during 
their articles. In particular they have had 
their attention directed to that improper mode 
of service where the clerk and the attorney re- 
side at different and distant places, and conse- 
quently the clerk is deprived of that personal 
superintendence of the master which the judges 
require in obedience to the provisions of the 
statute. The council trust that this irregular 
practice will be discontinued. 

The rqjort also details various other subjects 
to which the attention of the council has been 
directed, namely, the proposed removal of the 
courts; — tlie annual certificate duty; — theusages 
of the profession in conveyancing practice ; — 
fees of office ; &c. It is then stated that 

An occasion having presented itself of ob- 
taining a further space of ground on the south 
side of the Hall, corresponding in extent with 
the former purchase on the north side ; and the 
leasehold interest having just expired, the 
council deemed it expedient not to kt slip an 
opportunity so peculiarly eligible, and have 
therefore entered into a contract for the pur- 
chase of the xjroperty. This additional site will 
enable the society to provide convenient offices 
for conducting the business of the examination 
and registration ; to enlarge the library ; to set 
apart a convenient portion of it for the use of 
articled clerks, and generally to afford to the 
members at large additional rooms, and other 
means of enlarged accommodation, which the 
convenience of the society even now calls for, 
hut which, by its increasing numbers, ^vill, in 
a few years, be not merely an accommodation, 
but a necessity. 

^'The report also states, that the lectures 
have been attended during the past year by a 
larger number of students than in most former 
years ; and th e library has been resorted to by 
an mcreiised number of articled clerks. The 
cousicil have ihade important additions to the 
booics, and have ^opened a register, in which 
members mav mggm% for the consideration of 
the pui^aseuf any publication, on 

matters cmniedtra wMi the laws of England or 
general juriqpvudetice.** 


Pemberton, William Tooke, and Edward Ar- 
cher Wilde, and Mr. Keith Baines in lieu of 
Mr* Edward Smith Bigg, who has retired from 
the profession.** ^ . 

Mr. Charles Ranken was elected President^ 
Mr. Benjamin Austen Vice-president of the so- 
ciety, and Messrs. Henry Denton, Edwin Wil- 
kins Field, and Bartle John Laurie Frere, Am- 
ditors of the accounts of the society. 

A resolution was then passed for reducing 
the admission fee of country members of the 
society from 15/. to 10/. 

And the cordial thanks of the meeting were 
presented to Mr. Pickering, the president, for 
his able conduct in the chair, and for his con- 
stant attention to the interests of the society. 

SECONDARY PUNISHMENT. 


EMPLOYMENT IN DEEP-HEA FISIIEHIES IN- 
STEAD OF TKANSPOBTATION. 

The great object of the criminal law 
being the punishment of the offender with a 
view to his improvement, and the example also 
thereby afforded to deter others from following 
the same bad career, I take leave to offer some 
suggestions on the subject as it regards tnms- 
portation to a foreign country. 

I am led to this by the statement contained 
in a ])etition presented by Lord Brougham, in 
February last, for the amendment of the 
criminal law. The statement, among other 
matters, went to show that 3,990 convicts per 
annum were sent to penal settlements, and that 
the cost of their transportation and keeping 
them and in the hulks amounted to half a 
million, while the expense of keeping the same 
number in prison for two years amounted to 
300,000/. He said, also, that convicts feared 
imprisonment more than transportation. Im- 
prisonment then is intended both for punish- 
ment and reformation, but what is a convict to 
do when he quits the prison ? What indeed 
can he do under such hopeless circumstances 
but resort again to his former habits with per- 
haps more dexterity from his recent associa- 
tions ? The door of honest industiy and labour 
for ever closed against him; — that leading to 
crime more widely opened. The great deside- 
ratum seems to be the reversal of this baneful 
course, and the endeavour to afford an opening 
for honesty and industry. This too would for 
ever close the door to renewed crime. From a 
noxious burthen the criminal becomes a con- 
tributor to the resources of hie country. With- 
out excepting to our criminal laws or their due 
administration, which are unparelkled abroad, 
I shall proceed to consider the subject of trano- 
portation as a punishment and mode of colonicH* 
ing a new country. It may be, and in mmf 


The followk^ geaflemeii re-elected | 

lumbers of t^ councU : — ** Undeor the near Charter^ although gentle- 

^ Messrs. William Loxham Farrer« John Ir- men who have retired from the profeasioia m ay 
Akicander WRliaai t Srantj i | be admittedor continue members of the soeiel^, 
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ixermam Lavia» William Low^ Edmrd Ld^ jlicitors in actual practice. 



Secondarjf Punishment— Employment in Desp^,Se^ l^l^es. 


195 


cases no doubt isi a grievous punishmeat to the 
oflender. In many, a much greater number 
pobably, no punishment whatever. In all,: 
however, it is a most expensive and compara* ' 
tively unprofitable one to the country, above 
all it is objectionable on the ground of morality 
and religion. To people and commence a new 
settlement in a new and probably fertile country 
with the worst characters of the mother country 
seems to be in every respect and without any 

S ualification impolitic. The constant accession 
Iso of such parties every year keeps up the 
pollution, so that the few colonists who are 
free settlers are continually surrounded and 
mixed up with an atmosphere of depravity 
and degradation, with no other counteracting 
advantage than that arising from the enforced 
labour of the convicts. The pestilence is ever 
present, ever increasing with each new importa- 
tion of felons, so that the stream of population 
thus polluted at its source what can be expected 
from it but the most disastrous fruits ? What 
can they be for perhaps ages to come but the 
most exceptionable of all communities ? The 
leaven of such an inherently impure begin- 
ning is spread into all its habits and associa- 
tions. There is really no exception even of the 
more regular, religious, and well-principled, 
but comparatively few free settlers. They can- 
not separate themselves from the disgusting 
mass, and cannot unfortunately do much to 
reform it, but are drawn into the surrounding 
vortex, and forced into familiarity with crime, 
and criminals always under their eyes, at their 
very doors, if not oftentimes within them. 
ITiis certainly appears to be quite inevitable, 
and now we may count the cost of the annual 
transportation ot vagabonds to keep up and so 
increase the penal colony. Does it not, by the 
way, become gradually less penal to the 
convicts and more intolerable to the free 
settlers. They almost change hands and cha- 
racters, and thus make it less desirable for any 
one to make that a home where so many com- 
forts are destroyed by so many and such in- 
creasing associates and annoyances. The cost 
is also in this impolitic mode of punishment 
nearly thrice as much as is that of imprison- 
ment at home. In imprisonment at home, 
however, there is, for the time at least, a stop 
put to the criminal’s proceedings; abroad, 
when transported, they carry the worst ex- 
amples with them, and in such numbers as to 
become, perhaps, the greater portion of the 
* pop^ulation, 

imprisonment then affords a much better 
chance of reforming the offender, and if a 
course were opened to him for restoring him to 
better principles and practice at the same time, 
nothing could be more desirable. It will be 
that these remarks are only preliminary to 
such suggestions as on the best consideratiop 
ojf this .importam subject 1 have been able to 
nor IS it my demre to do more. 1 con- 
s{A# l^in pmcticabie, and if reduced to prac- 
tkill, fikety to eftet more readily, easily, and 
the bfifeiider t|ian 

‘ of transportation or imprison- 


ment as they ,are at present conducted. The 
plan that appears tum^.^est calculated to effect 
these objects combines the advantages of bofli ; 
nay/ if well conducted, that would in the did ■ 
be attended with no loss, but a gain to the 
country in a pecuniary point of view. Instead 
of transportation then I would suggest that a 
similar banishment in the deep-sea fisheries of 
the Irish and English coasts should be substi-' 
tuted, and that imprisonment should be used 
in a different mode and for a more beneficial 
purpose in a curing establishment. Here all 
the fish caught and not needed for the market 
could be salted and barrelled for sale for the 
supply of any market at home or abroad. Tak- 
ing 3,990 convicts per annum, or say 4,000 as 
the number to be so employed, and the present 
cost of 300 , 000 /. on Lord Brougham’s state- 
ment for keeping them in prison two years, 
that would be therefore 150 , 000 /. annually at 
the present expenditure with, as I conjecture, 
little or no returns from the parties. The same 
I sum thus spent in the purchase of effectual 
I fishing boats for the deep seas would far more 
than accomplish the outlay for vessels, nets, and 
I provisions for the year, the last only being an^ 
j nual. I shall venture on the following genend 
I estimate, open however to correction on going 
' more minutely into them. Very exact accounts 
are not at present needed. Say then that 
50 , 000 /. or more &hall be expended in the pur- 
chase of 100 or 150 vessels calculated expressly 
for the deep sea fishery and for that alone. 
Add 10,000/. more for all the accompaniments 
of the most substantial sort, which will not he 
again incurred to the same amount. Let us 
assume that each of such vessels will occupy 
twenty men as the crew ; we shall thus have 
2,000 or 3,000 located or transported in effect, 
and taken off the country, to be made at once 
useful to it and to themselves, this too without 
the danger of tainting with their corruption or 
ill example any other branches of the commu- 
nity. Iney will be as effectually transported to 
the seas as they had been before to the penal 
colonies, ^fhey will be at once deprived of the 
means and the motives for committing their 
former crimes, and they will consequently be 
immediately placed in a course of reclamation 
that cannot fail to be salutary, added to which 
is the prominent advantage of brewing up the 
mass of crime and criimnals into small and 
comparatively innoxious bodies. The remain- 
ing naif or fourth may be provided for on shore 
at the curing establishment as prisoners. We 
have still left 90,000/., or thereabouts, to feed 
and clothe the convicts, which, I suppose, foeir 
occupation being the constant acquirement and 

E reparation of food, will not much exceed the 
alf of that sum. So much for the fisheries. 
And now let us turn to the curing establishment 
on shore. This would require a much sm^Uer 
number, with whom however many pereonfi 
would have to be employed at w 

not convicts, but who would instrn^ tnen^m 
the most approve^ modes of proceeding: TbA 

consequently hei an addi^phal t3 



See(mdarjfFmmh^ imX>eep^8Hi F Uh m €8. 

aceordinglv. we proceed^ howeveiv^ itre keep under and alwws mnployed tke odbar 20 
pilttflC fio^overlook tl^ ixieana and catching -fish. What coercive meant of 

tending the prppiv oonhE^ tad direction of the prison discipline would be requisite wiH bo best 
cpnvict crews. .Th^ must, as a matter of ascertained m reference to the proporUon laid 
cpiirse and necessity, oe so placed as to prevent measure in our prisons. There is herein how^ 
fheir ^uniting or injuring the vessels' tackle or ever the great advantage in such a subdivision 
nets, &:c., in any respect. This is indispensable, of the prisoners as should render the task far 
and hence arises the great practical difficulty less difficult, and such an advantage too as 
of the scheme. Without going into minute breaks up the congregated association of crimi* 
pailiculars in every case, I shall confine the re- nals in other locations. Another matter of no 
marks that follow to the modus operandi merely small importance is this, that the refractory and 
W which the principles and practice of them incorrigible of any one vessel can be speedily 
shall be best secured and extended. removed and put under a severer discipline on 

. Having assumed the number of 20 convicts shore. The well-conducted, on the contra^^ 
for, each^of the. 100 or 150 vessels to be em- can be easily rewarded by changes of a like 
jdoyed, it maybe said, and justly, what security nature but for a very different purpose. 

IS there for their being intrusted with the naviga- The curing establishment for the fish beyond 
t|on of them and of the fisheries ? What is to the demands of the ordinary markets should 
prevent Aeir making off with the vessels, and not only never remain idle, but might be made 
ibiis evading their punishment, and the pro- of itself another useful and salutary mo^ for 
visions thence arising to others withdrawn or reforming the ])ri8oners. Besides learning a 
withheld ? I reply, nothing, unless we prepare good business which need never fail them, thi^ 
to guard ^^nst such a contingency, nay, such contribute, and know and feel that they contri- 
an otherwise probable event. There are two bute, to increase the general stores of the 
obvious modes of effecting this, the one by country. Here again also, in extreme and 
limiting the provision for each vessel to so urgent cases, changes could be made without 
short a period as to render the attempt more difficulty for taking those to sea who behaved 
difficult and hopeless ; the other by such re- ill in exchange for others whose conduct should 
strictions and superintendence as will equally, warrant favour. Both parties, however, would 
if not better effect, the same object. be better educated both as fishers and curers. 

If we make it the palpable interest of the The curing station and all its stores and ac- 
convicts to. conduct themselves well we have companiments, with buildings sufficientlv ex- 
perhaps the strongest and most lasting hold tensive to contain more than the probahle 
upou them.* If we make it by superintendence ' supply needed for this particular purpose, will 
and regulations more difficult to go wrong, we have to be erected, and to this unquestionably 
do more, perhaps, with greater certainty. But a clergyman should be attached. The expenses 
as the. plan becomes more extended from the ai*e stUl likely to be covered by the sum oefore 
annual 8up[>ly of criminals, other means may mentioned of 150,000/. In the plan of so entire 
be also applied to produce the same effects by a a separation into small parties of the convicts 
combination of the two modes pointed out. I the superintendence of them seems to be greatly 
do not intend to do more than throw out what facilitated and the advantages of reformation 
seem to me practicable hints and suggestions, increased, and by setting apart a portion of the 
founded, however, on such principles of coin- products of that labour to be given to them at 
mon sense and common interests as are not to the end of their punishment another strong 
be questioned. To reform the convicts no one motive would be furnished for their honest 
will dispute is a great object and well worthy of and industrious exertions. At the same time, 
the earnest attention of the legislature. To all the chances of combination or increase of 
naake him useful and profitable at the same delinquency are greatly lessened. What can 
time is equally desirable and equally effectual, the convict get by a return to his former habits 
To separate the masses of criminals into isolated on board the ship? Nothing but greater 
and stnsdler bodies cannot fail more speedily to punishment and disgrace. What, on the con- 
accomplish the olMect, and the sure returns trary, does he obtain by his regular and oidi- 
such as to reward the govenunent and give nary labour t Cennfort, and the certainty 
back the whole of the expenditure on this ac- almost of being ultimately returned to society, 
count. Lot us now Ipolc ,agidn to the means as he will have acquired a little capital of his 
for efifecting such great and benefici^ effects, own to prevent the hccessity of recurring again 
One hundred vessels or more, of which 90 or to criminal pursuits. These appear to be the 
135 stationed at so many different places on the natural fruits and effects of the plan, and no 
Irish coast for deep sea fishing, would occupy, doubt it is capable of being carriea out and ap» 
as we have seen, toe imnnffi supply of two or plied in a variety of other ways fhat expei^nce 
three thousand connets, and make provuion wi& point out. The principle will net her 
for them in every respect. But it is s&o requi- sSheUd by any variety of its applicaticn^ ^ > 

Bite to have carrying vessels fortbe pmpose of 1 amaware that this letter being confined^: 
tiddng the fish fresh cau|^t tb market or the one yeai^s expenditure for oM yeu^B 
curing establishment, as may be required* To' eonvkts may bei excepted to as an inamqeaie 
Bupenntend and take charge of 20 men in daeh mEOedy teyoi^ supply^ May har-imH ,1mlf 
Tessd not less thitel or fi droukl ^pmliMi^ ms sudi a aulge^t we ought >to ,lMk abllHfe 3 mt 
needed, and annol witfi iofibatert Ipowte convtete^b«Bgi;emteBKi|pli^ 
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ot panidiment an conae- 
of gradual diminution as 


■ U i wy it perioda 

quraiHyin a courae ^ „ 

tJM»r mpective terms expire. It is not then 
the 4y000 yearly mthout oiminutioa within the 
year, for toe ranks will be thinned by disease 
and death also as well as by expiration of 
punishment. Well, but all the chances of re- 
forpiatioii are thus aiTorded, and a certain pro* 
vision made in a part of the convict’s own 
earnings, the probabilities are that when dis- 
charged the otherwise certain supply of the 
same parties to the ranks of crime will be thus 
diminished. I'hese appear to be such very 
probable results, that they may he reckoned 
upon accordingly. To enumerate the advan- 
tages in a cursory way, we first break up tlie 
congregation of criminals and thereby diminish 
the means of further exercising tlieir evil pro- 
pensities. They could gain little by the latter, 
and so much by the more regular use of their 
faculties and industry, that we cannot be at a 
loss to comecture which course would be pre- 
ferred anci taken. Detection and immediate 
pumshment for misconduct could also more 
easily be effected. Increased produce of so 
many convicts would also amply compensate 
for all their expense, their industry being always 


I have not presumed to go farther to 
assign the men to the numhw of vessels 
used, and the superintendence 6v^ them. The 
formation of the mtemal rules and regulations 
is left open to those who have bad experience 
in such a subject in the more accurate know* 
ledge of prison discipline. I apprehend that a 
smaller proportion of superintendents, with' 
moiie relaxation in favour of the prisoners, 
mij^t with safety be adopted. In each vessel 
win the regulations be enforced. It never can. 
oc;cur that all would on one occasion and at 
one time revolt, no correspondence with each 
other being kept up. If by any unforeseen 
occasion or event, an attempt were made in anr 
one ship to obtsdn' the dominion of her, would 
it be possible for the revolters to get clear off 
without recapture by the usual carrying vessels 
continually employed in bringing supplies of 
provisions and taking away the fish? No 
attempt could be more hopeless ; none so un- 
likely to be made where all the real and sub- 
stantial advantages are the other way; the 
motives to good conduct daily gaining strength, 
and the temptations to insurrections and crime 
gradually diminishing. So manifest indeed are 
such probable results, that 1 shall not press 


well applied and carefully superintended. We this part of the subject further. We come then 
certainly have a prospect thus opened before us ' lastly to another consideration of vast import- 
the most cheering and conclusive. As a proof ance to a maritime country in thus aflbrding a 
that the great advantage of deep sea fishing, more extended nursery for seamen. Fully 
cannot be disputed, the following extract from ^ aware of the objections to convict crews, there 
the Appendix to the Fourth Report of the Com* jis assuredly less to those who shall have been 
inissioners of Fibheries in Ireland, dated 4th reformed. If it were well ascertained that a 
June, 1846, is given. This, among other i thousand men, for instance, had become uni- 
things, states the fact that in the average of j formly steady and obedient and industrious 
three vears the returns to one company have [during their probationary period of punishment, 
exceeded 15 per cent, on capital invested. , little doubt or hesitation could or should exist 
Between 15 per cent, on capital invested and | on any man’s mind in employing them in any 
say only 3 per cent, on the plan proposed, there service whatever. If we resolve never again to 
is surely ample security for the undertaking, admit them to the privileges and confidence of 
but if even less or no returns were realised by , honest men. we consequently so far force them 
the convict fisheries, yet still the immense ad- { back upon crime. Such conduct, therefore, w 


vwtage to |the country over the present expen- 
diture in either emigration or imprisonment is 
undeniable. Here all wasteful, all unproduc- 
tive outlay is avoided ; nearly all the contami- 
nating associations among tne parties broken 

likely means of reformatioa consc I by MnJohn Ilderton Bum, an able and long- 
quently facilitated, and the almost instant reward ' . xt »» tt x. 

or punishment girenorinfficted in the constant experienced sohcitor of No. 33, Upper Mon 
changes so easily effected in the removal of con- tague Street, Montague Square.— En.j 
vietaefl circumstances require. 


it is wholly inconsistent with Christianity, so is 
it also with a sound and liberal policy. 

["rhis plan, which appears well to deserve the 
most serious conriderarion, has been proposed 
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Eagleton, Octavius Chapman Matthew John Rippingham, and William Rose, Great Prescot 
Tryon .... Street 

Edmonds, Edmund . . Thomas Cadle, Newent 

Edmonds, George . . . Edward Wright, Birmingham 

Fletcher, William . . . William Burdett, Manchester 

Gale, Charles Francis . . James Bowen May, 14, Queen Square, Bloomsbury 

Game, William . . . Henry Heathcote Statham, and Francis Horner, Liverpool 

Gibbon. Henry • • . William Henley Gibbon, 32, Great James Street 

Glubb, Peter Burke . . William Gill Glubb, Great Torrington 

Haldane, Robert . . • Thomas Gascoigne Norcutt, 34, Queen Square, Bloomsbury 

Hallivard, Charles Berners . John Thomas Ambrose, Mistl^ and Manningtree — Edward 

Thomas Cardale, late of 2, Bedford Row 

Hamer, Thomas Greensit . Twisleton Haxley, Wakefield — John Scholey, Wakefield 
Hartley, John . . . William Plant Woodcock, Bury 

Hawthorn, Edwin Herbert . Richard Lowe, Cheadle 
Hicky Robert .... Matthew Pearson, Selby 

Hill, Richard Price . . Charles Cresswell, Worcester — George Price Hill, Soho Square; 

Charles Cresswell 

Holt, Jonathan . . . Andrew Tucker, late of Coventry, now of 17, Charles Street, 

Blackfriars Road — Charles Ireland Shirreff, 7, Lincoln’s 
Inn Fields 

Hurford, Alexander Samuel . John Taylor, 2, Castle Street, Holborn ; and Oxford 
Jennings, Williara • • . Silas Saul, Carlisle 

Kays, J ohn Hexiry . . . Francis Herbert, 10, Staple Inn John Watson, jun., late of 

10, Henrietta Street, now of 35, Lincoln’s Inn Fields ; 
John Watson, sen., 126, Wood Street, Cheapside 
Kipping, Thomas . . . Carnell and Gorham, Tonbridge 

Knipe, Francis . . , John Williams Knipe, Worcester 

Lake, George • . . John Lake, 10, Lincoln’s Inn 

Lambert, .Alfred . . . John Iliffe, 2, Bedford Row 

Layton, John .... Henry Edwards, 8, Ely Place, Holborn 
Levy, Henry .... John Lewis, T^^rundel Street 

Lhoyd, Alexander Evan . , David WilUams,. Pwllhelli — Anthony Wellington Irwin, Gray's 

Inn, and Charles William Potts, Chester 

Louch, John, jun. . . . John Samuel Warren, Langport Eastover — John Swarbreck 

Gregory, Bedford Row 

Lowrey, George Frederic . John Lowrey, late of North Shields — Henry Augustus de Me- 
dina, late of 2, Thavies Inn and North Shieldsi now of 13, 
Oro^y HaU Chambers, Bishopsgate Street 

Milward, George . . . George Frederick Prince Sutton, 6, Basinghall Street 

Moore, William George . . Jose^ Moore, Lincoln 

Morris, Edward . , . John Cleave, Hereford 

Mylne, Everard . . . Edward Hunt Roberts, Exeter — Henry Brayley Wedjdce, IS, 

Walk • 

Nickoll, John James / ^ Sobeii^H^ee, IS, 

Norman, George Lewis . . 

Ord, John Charles . . John Ofd, T#ik 
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Candidates Passed at the Examination — Trinity Term.— Analytical Digest, 


Parr, William 
Pinchin, John, jun. 
Power, Robert 

RadclifT', William . 
Redmayne, Thomas, jun 

Robinson, William 
Roche, Charles Bennett 
Score, Charles Call 

Skipper, George 
SmaUwood, John . 
Sparrow, John William 
Spicer, Ralph North 

Spurr, James Frederick 
Stansfield, John Fish 
Stanton, Thomas Knight 


Stoker, John George 
Story, John Mellor 
Taylor, John, jun. . 

Thomas, William Joseph 
Townsend, James Copies ton . 
Wallis, George Oakes 
Walpole, Wm.Sturinan, (under 
Articles by the name of 
William Walpole, jun. 
West, Frederick 
White, George Graham , 
Wliite, John, jun. . 

Whitehead, Thomas William , 
Wills, Thomas Edward . 
AVitchell, Edwin 
Wittey, llenry 

Woocihouse, Joseph Carpenter 
Worthington, lliomas ♦ 
Wright, William .* 


Richard Western Parr, Poole 

William Stone, Bradford , . 

Henry Power, Atherstone — John Scargill, 2, Hatton* Court, 
Threadneedle Street 
Thomas Toulmin, Liverpool 

Joseph Newton, 4, Furnivars Inn — John Champley Rutter, 4, 
E3y Place 

Henry Allison, Richmond 
Thomas Corbet Roche, Daventry 

Charles Score, formerly of Sherborne, now of 12, Austin 
Friars — ^Thomas Turner, Bath 
John Skipper, Norwich 
William Spurrier, Birmingham 
Henry Tiffen, Sudbury 

Ralph Spicer, Great Marlow — George Waller, jun., 24, Fins- 
bury Circus 

Henry Spurr, Gainsborough — Samuel Bellamy, Gainsborough 
James Stansfield, Ewood, near Todmorden 
William Chaides Lacey, late of 24, Queen Street, Cheapside, 
now of 28, New Bridge Street — ^Joseph Edmund Pool, late 
of 5, Furnivars Inn, now of 1, Walbrook Buildings 
John Clayton, Newcastle-upon-Tyne 
John Birks, llemingford 
Thomas AylifT, Holbeach 
Alfred Rendall, Hay 
William Richard Bishop, Exeter 
William Eaton Mousley, Derby 


Jonas Walpole, Northwold 
Thomas Lott, 43, Bow Lane 
William *Shil8on, St. Austell 

John White, late of 134, Leadenhall Street, now of 13, Barge 
Yard Chambers 
Henry Whitehead, Rochdale 
Thomas Wills, Shaftesbury 
William Thomas Paris, Stroud 
Samuel Wittey, Colchester 
James Thomas Woodhouse, Leominster 
Edward Trollope, 60, Carey Street 

John Fearenside, Bol ton-in- Kendal — John Cowbum, Settle 


ANALYTICAL DIGEST OF CASES, 

RKPOUTBD IN ALL THE COUKTS. 


I without further evidence, to the 4,771 dollars. 
1 Farquhar v. The East India Company, 8 Beav* 

1 260. 


& 0 tttt 4 of £qtttis. 
EVIDENCE. 

ACCOUNT. 

See Admission. 


ADMISSION. 


ADMISSIBILITY. 

Form of entry in decree. Evidence received 
at the hearing of the cause, and entered in the 
decree, is not necessarily admissible as against 
all parties, on inquiries before the Master, under 
the decree. Handford v. Handford, 5 Hare, 
12 . 


Account, — Agent . — The plaintiff was the! 
commercial agent of the Bast India Company 
at Amboyna. It was his duty to send his ac- 
count to Jones, the company’s agent at Banda, 
to examine and transmit to the governor of 
Madras. On the plaintiff’s accounts there 
appeared a balance of 1,325 dollars against 
but on reference to the accounts kept by 
Jones of the same transactions, instead of ad^ 
^^cumey, 4,771 doRars appeared due to the 
plaosMtiff. company than allowed the 1,335 
oidy. Held, that ttiis was not a auffieiont ad- 
^siem and aeeogaition of the eometMss of 
JoMs’s aoeouats ae to entitle the ^aiatiff. 


See Cot^esswus. 


AGENT. 


See Admission. 


COMMISSION. 

%eiUum of right.— Tha first step in proce^- 
ings upon a petition of right on wnicn thn 
Royd endorsement has been made U. to Moe^ 
Uh« the facts on which the petithnierj <am U 
founded ; and a conHmssion for tha^mrpose-ja 
V course, tmtoss the Attoti|ef»0isB*nd be 
waHogto adasit the «e efleged,; an* to 
U^lsane upon Aem by demnrrer. IMreu' ifo 



VUetkmt Canterbwrv, im Jtecthw siw^eiBiw to *«euree-0f ,«ucc«8wnv4tf«tv 


Made, res ... ,,, » j, , , . , 

Pbiil. 85. ferent from *h«t whidi iioeorded.witn we gnrtt 

coirrBMioHB. and ihelawof SreUy»JBd neithet eoold he eub^. 

AdmiseOaity.— Matters not put in istue^}^*^ •®®?*^*i**? *^«TI ITSk? 

Every decie^ though it mei^y directe in, obhgatioiie different the Jnhes ohV 

quiries, ought to contain a statement of the which the graut t e 

evidence on which it is founded; and therefore ^’^^eTSToT^foSfi^ proved- 

as a matter of fa<^t by the testimony of wit- 
nesses. The judge is not supposed to know 
all the authorities applicable to the case, or 


a decree reciting that certain evidence had been 
read, but that both parties consented that the 
entry of it should be without prejudice to its 
admLsibility, and thereupon directing certain aumoniies 

inqiuries, was held to be irregular. McMahon whether any <dder laws , a 

ir.Burch^lL 2 Phill \^7 Cited, have been repealed or altered by 


V. nurchelly 2 Phill. 127. 

Documentary evidence of confessions is not 
inadmissible merely because it is not specifi- 
cally put in issue. .iff'3faAon v. BurchelL 2 
PhiU. 127. 


may . 

subsequent laws or authorities, or what are the 
rules of construction properly applicable to the 
authorities when ascertained. Ferdinand the 
Fourth, King of the IVo Sicilies, granted to 
Horatio Viscount Nelson, for himself and the 
heirs of his body, the estate and duchy of 
Bronte in Sicily, with power to appoint a suc- 
cessor, to whom solemn investiture should be 
If plaintiff reads the examination in chief of 1 accordmg to the law of SwiW, &c. By 
one of the defendant's witnesses, he may read I ^ ^ form. Lord N elson ap- 

the cross-examination of that witness. i ^ ilham, afterwards Earl Nelson, and 


COPYHOLD. 


See Court RoU» 


CROSS-EXAMINATION. 


fiore V. Boazmany 14 Sim. 352. 

COURT ROLL. 

Copies . — Copies of court roll, authenticated 


William llaslewood to succeed to the Bronte 
estate, and he devised the same to them, upon 
trust to settle it upon the said William, after* 
wards Earl Nelson, for life, with remainder to 


by the steward of the manor, are admissible as ! his male issue in strict settlement, with re- 


evidence, though they are not the copies de- 
livered to the tenant of the estate. Breeze v. 
Hawkery 14 Sim. 350. 


as : 


ENTERING EVIDENCE. 

It is not the practice to enter evidence 
read, saving just exceptions 
Beveridpsy 2 Coll. 536. 

EXAMINING DEFENDANT. 

Plaintiff replied to a defendant’s answer, and 
afterwards examined him as a witness, but 
without having withdrawn the replication, or 
obtained from him a release of his interest in 
the suit. 

The court, on a motion bv the plaintiff, sup- 
ported by an affida\dt that the above omissions 
were accidental and arose from inadvertence, 
on proving a release by the defendant, to read 
the defendant’s depositions, in the same manner 
as if the release had been executed before they 
were taken, and gave the other defendants 
liberty to cross-examine him. Knight v. 
Morrally 14 Sim. 398. 

EXAMINATION OF WITNESSES. 

The general rule is, that witnesses resident 
in London or its neighbourhood ought to be 
examined before the examiner, and not under a 
commission; but^ semblcy that the hile is not 
inflexible. Bowden v, Marriott, 2 Coll. 578. 

FOnxIGN LAW. • 

The incidents to real estate^ the right of 
alienating or limiting it, and the coarse of suc- 
cession to it, depenffenrirely on the kw of the 
oountiy where die estate is situated. 

^ ^ estate in Sicily was granted to ao E nglis h 
ayldy ti which he diapseidrof by^hk^x^ 
dnkin Isneta. HM, diat MheoQN^ 


mainder to Mrs. Bolton for life, with remainder 
to her male issue in strict settlement, &c., &c., 
if the law of Sicily and the duchy admitted, or 
if not, in such manner as, in their opiiiiou and 
discretion, would be consistent with the laws of 
.the said kingdom and duchy, and best or 
Sherwood v. j nearest correspond with the trusts declared ; 

and if his intention might be more effectually 
accomplished through the medium of a trust 
than by an actual settlement, he empowered 
his trustees to retain the legal estate. And he 
authorised his trustees, at their will or pleasure, 
to sell the Bronte estate, and lay out the pur- 
chase-money in England to be field upon like 
uses. After the testator’s death. William Earl 
Nelson memorialised the King of the Two 
Sicilies, setting forth the devise of the Bronte 
estate, and praying a confirmation of the gift 
and disposition made by the will, and investi- 
ture was thereupon granted to him. During 
the life of William E. Nelson, a law was made 
in Sicily, whereby entails were abolished, and 
the persons lawfully in possession of estatee 
became absolute owners. William E. Nelson^ 
^plied without male issue, having devised the 
Bronte estate to his daughter Lady Bridport. 
Upon his death the Bronte estate was claimed 
by Thomas Lord Nelson as the male issue of 
Mrs. Bolton. The court, upon the evidence, 
held, — Ist, that in the hands of Horatio 
Viscount Nelson, the fief, though alienable in a 
particular manner, was not feuium degenerans 
or tn formd largd; and that altho^h it .was 
\fendum novum, it had not the incident of 
alienability which might have attended feudum 
wwum not ^granted on the same conations ; 
2sdly, that, upem. the death of Viscount Nelsoor 
hie successor, either mader the. appointment er 
^ limitations, became entitled, not to a jkvdkia 




« 0 » 


Stperior Cenrtsi^Lari 


Ids wife. In March las^ a motion tluit the liffl 
m&ht be taken pro tonfimd agamet ^tke faiit 
defendant and hie wifi^ under the 70th of the 
New General Orders of May; 1645« was refused 
by Vice-CShaneellor Knight Bruce, upon the 
grounds, as it was stated, that the words of the 
above-mentioned order to the effect, that upon 
the execution of an attachment for want of 
answer against any defendant, such defend- 
ant may be served with a notice of mo- 
tion that the bill may be taken pro confesso 

S ain&t such defendant, did not provide for 
e present case, as the words ** such defend- 
ant ^ referred, in his Honour’s opinion, to an 
individual who had been attached and was to 
be served with the notice, and could not be ex- 
tended in this instance to the wife. His 
Honour having ordered that the bill should be, ! 
at the hearing of the cause, taken pro confesso j 
against the husband only, — | 

Mr. Lctst applied that the Vice-Chancellor’s j 
order might be varied by directing that the bill 
should be taken pro confesso against the hus- 
band and wife. 

The Lord Chancellor having remarked, that j 
in this case the husband and wife must be con- 
sidered as one person, and perused the 70th 
Order, said, there might be some difficulty in 
construing the words of it, but it was clearly 
intended to include this case, and he should 
therefore so construe it. ITiis would have been 
the course under the old practice, which had 
not been altered by the new orders, and his j 
lordship accordingly directed his Honour’s ' 
Order to be varied as required by counsel. 

Kslfo Conti. 

Smith V. JB^ngham, April 16, & May 3, 1847. | 
COSTS. — COUNSEL. — SHORT-HAND WRITERS. I 
On the taxation of costs as between party and 
party, a special fee to counsel j a fee to a 
sec md leading counsel; fees for more than 
one consultation ; and a charge for shorU 
hand writer^s notes, v;ere disallowed. | 
Semble, Nickell n. Haslam, overruled. 


The Mijpt most argued was, whether the deci- 
sion mjVMeffv. Hiewfam, wheintheVit^^ 
eellor of England allowed a special fee to EBr F. 
Polloek for coming out of his own court, upon 
the CTouhd that omerwise the right of parties 
to choose their own counsel wouM be interfei’cd 
with, ought to be followed. 

There was some question as to whether the 
Master had exercised a discretion in disallow- 
ing the items the disallowance of which was 
complained of; or whether he had proceeded 
upon a suj^posed rule of the court, without 
taking into consideration the circumstances of 
the case ; and in consequence the Master of 
the Rolls deferred his judgment until he should 
have ascertained from the Master the ground of 
his decision. It appeared that the Master had 
disallowed the items, because, in his opinion, 
the charges were not reasonable under the cir- 
cumstances of the case. 

Lord Langdale affirmed the Master’s de- 
cision. He said, that although it was un- 
doubtedly the right of every party to emplc^ 
what counsel he pleased, it did not follow that 
he ought to be allowed to throw upon the 
opposite party the extra costs thus occasioned. 
All counsel were not equally at liberty, and 
I those whose time was much occupied laid down 
! rules for their own practice ; but although a 
party who was entitled to his costs ought to be 
allowed all proper expense occurred in procur- 
ing counsel, he thought there should be a limit. 
If any party thought fit to emjiloy counsel 
who could not be procured without greater ex- 
pense than usual, he ought to bear this extra 
expense himself. This disposed of the first 
point. In respect to the short-hand \vriter’8 
notes, it was undoubtedly of importance to 
have a correct statement of what took place 
upon the hearing ; and if, from the contempo- 
raneous sittings of the courts, it was doubtful 
whether counsel would be able to make and com- 
plete notes of the whole proceeding themselves, 
it might be very proper to employ a short-hand 
writer to take notes ; but the solicitor should 
arrange with his own client whether such an 


This wm a petition that it might be referred j should be incurred ; it ought not to 

to the taxing master to review his certificate ^ thrown upon the opposite party. Then, as 
disallowing, upon taxation, charges for the to the employment of three counsel, it wm a 
short-hand writers notes of the argument be- convemence to liave the counsel who bad 

fore the Master of the Rolls, and of his judg- argued the case on the hearing to argue it on 
ment; a special fee given to Sir Fitzroy Kelly rearing; but here different counsel, both 
on appeal before the Lord Chancellor; a pleading and junior, had been employed; and 
to the leading equity counsel who was employein^^^ employment of three appeared quite unne- 
in the appeal with Sir F. Kelly; and the fees cessar^- two only had been employed at the 
for two out of three conTOltations. The costs '^aarag; yet, if thr^ wwe needed at aU^ it 
were given as between party and iwrty. would be when the ^Eteulties of the case were 

Mr? >ra«w*s; for the petition, cited mckell known, and the points to be insisted 

V. Horitim, Jur. 649 : so Legd Observer, 406 ; 2? u side not discovered. 

WasteUr. LegHe, M Sim. «»; JMbrm v. Hunt, thought the Master nght m disallowing the 
1 Chitty, 544; Malin V. Price, t Phill. 690. fee to the third counsel. Lastly, as to the con- 
He ttSined abo to tim laoth Qrdm of May, fultations. he thought one oidy could be id- 
1845, as indicative oTatt iateation M the part cas^ if th. employment 

of the court to enlai^e, mtim’ timn lostri^ the ^nsel Mt laimhar with tlw murse of pro- 

wMeh the IfMtar shotdd ^ guided kt. ceedmg at the court reonwd. more dum 
«H<mrageoets UMBtantiM. 2?® «»**«‘™tion might indeed he neeeaaaiy. 

Mr. Smdersby and Mr. CMfee appeaead i» ^ ^ natwa. 

eupport of the Mastw’s certificate. *** ®°'““ “ ** “weaaity for re- 



SkgH^ior C. Jfnfyht Bruee. 
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peated conflultations wliet« all the evidence 
wae in writingr, and especially in a case where 
aU the arraments used were known from the 
previous hearing. The petition must be dis- 
misBed with costs. 

Vifttffffianrellet of StigTaftlr. 

Lamtmt v. Primavesi, June 5th^ 1847- 

PRACTICB. — INFANT. — GUARDIAN AD 
LITEM. 

Under special ttrcumsiances, the court will 
appoint a guardian ad litem to an infant] 
resident witkiu the Jurisdiction, without, 
bringing him into court, or by means of a 
commission, 

A MOTION was made in this case by Mr. 
G. L. Russell for the appointment of a guardian 
ad litem to an infant residing within the juris- 
diction of the court without the production of 
the infant in court or the issuing of a commis- . 
sion pursuant to the ancient practice of the; 
court. The affidavit in support of the motion j 
stated that the infant resided in Worcestershire, 
and that it would be very expensive and very ] 
inconvenient to produce him in court. The 
case of Drant v. Vause, 2 Y. & C. (C. C.) 524, 
was mentioned to the court, in which a similar 
application wr;^ made to Vice-Chancellor Knight 
Bruce, and it was there suggested that the 
opinion of the Lord Chancellor should be taken, 
and his lordship made the order on the produc- 
tion of an affida^dt that the person to be ap- 
pointed guardian was a proper person and had 
no interest adverse to the infant. 

The Vice-Chancellor, on the authority of that 
case, made the order. ^ 

'Fire^CISanctnor Brarr. 


Cansds, Railways and Turnpike Roads**^ 
plaintiff, for the purpose of showing that tne 
defendants had used his work in a practical 
manner, relied upon the fact that seven erronr 
which appeared in his work had found their 
way into that of the defendants, and in his affi- 
davit stated, that the plan pursued by him in 
making his calcnlations was an adaptation of 
calculations from earthworks of the prismoidal 
formula, such formula being a mode discovered 
and su^ested by Dr. Hutton for ascertaining 
the cubical contents of bodies of a prismoidal 
figure, and that such calculations had been 
used by the plaintiff in his business before he 
puWished his work. 

The defendants in their affidavits swore thai^ 
the occurrence of the seven errors in both books 
was the result of an accident, and that the cal- 
culations in the defendant’s book had been ac- 
tually made by the author, and not copied from 
the plaintiff’s work, and that seventy errors 
appeared in the defendant’s book which did 
not exist in the plaintiff’s. 

Bacon and Renshavj for the plaintiff cited 
Matthewson v. Stockdale, 12 Ves. 270; and 
Wilkins v. Atkin, 17 Ves. 422. 

Teed and Nevinson, for the defendants, cited 
I and observed on Spottiswoode v. Clark^ before 
; the present Lord C!hancellor, and in answer to 
a question from the court, consented that in 
case it should be established that there had 
been an invasion of the plaintiff’s copyright, 
damages should be ascertained in this court, 
and that the defendants would facilitate legal 
proceedings. 

His Honour said : — Of late years the tendency 
I or inclination of the Court of Chancery has, I 
' think, been, and properly been, rather to restrict 
land to diminish, than to extend or increase. 


McNeill V. TVilliams. Jan. 22nd, 1847. o': 

feres by iniunction in cases of contested copy- 
PRACTICE.-INJUNCTION.-COPYRIGHT. establUhnwnt of the legal tide. 

The court, maquestionoftnjuncttonrelatinff I 'I'iie court ha.B, of late years especially, givea 
to copyright, before the legal title is estab- great weight to the consideration of the ques- 
liahed, will give great weight to ^ the consi- ; tion, which of the two parties to the dispute is 
deration of the question, which of the | niore likely to suiFer hy an erroneous or hasty 
parties to the dispute is more likely to suffer I judgment of an interlocutory nature against 
by an erroneous or hasty judgment thereon, them ; and to the consideration also of the very 
md to the consideration of the very jMssible, possible, if not probable, effect which an io- 
if not probable, which m injunctvin [junction may have to the defendant’s prejudice 
may have to the defendant’s prejudice in an in an action. I agree that there ought to be 
twtion. none. I have in this case to weigh, on the one 

This was e motion for an injunction to re- ' >nd, the suspicious nature of the defendant’s 
sindn Messrs. Williams & Rust, Mr. £. G. ^e — for suspicious I confess, upon the present 
Hughes, and Mr. W. J. Hughes from selling materials, it appears to me to he — and the prob- 
or craposing of a book entitled " Comprehen- able mischief from not interfering at present m 
sive Inhles for the Calculation of Earthwork bis favour, if he shall ulrimately prove to be 
as connected noth Railways, Canals, Docks, right; and, on the other hand, the possibility,— 
Harbotus, &c.,” and to restrain them from the r^onal possibility, — for I am umble te 
piintmg, publishing, aeOing, or disposing of bring myself to deny the nt^^ possihiutj^— 
any o&er doo^ publieation, or woilc, contain- that the plaintiff may be ngh^ 1 imve atoo w 
ing any ealeulat^s, arithmetical results, or consider the mischief aeneraUy wt may d» 
figures ccniied or taken from Ae work of Sir done hy interfering in A» stw of the 
John Mlfein, the plahitiir, entitled "Tables if the defendants sliaff idtim^y appear 
for Calculating the Cubic Quantity of Earth- right, including parbca^^ the 
work in tike Cottings and Embankments of <tica which may he cceatad against tbsm ^ 


^ a SHuU. m. 


■ tSae SlObeUI v. BMA*, » ' 



IMF Stg^erior (S. Kni 

S &n W the e:&i«iice of im iiyiuicttoii. Upcm' 
who(^ I Aihk the ends of JijiBticjB in this 
i:\vill be better answered by abstaininr from 
glratiting the injunction at present ; the wfend^ 
ante continuing to keep the account which they 
tore already undertaken to contmue> and giv- 
ii^ that undertaking which the defendant’s 
counsel have consented to give, with respect to 
damages, in case the infringement is proved, 
and the plaintiff’s tide is established ; and facili* 
tatiiig proceedings at law in anjr reasonable way 
the plaintiff in equity may require. The motion 
may stand over, with leave to the plaintiff to 
bring such action as he may be advised, the 
action to be brought only against the defend- 
ants Messrs. 'Williams and Rust, the book- 
sellers. 


Oturtt's IStttcS. 

(Before the Four Judges.) 

Munden v. The Duke of Brunswick. Trinity 
Term; 1847. 

PLUADING. — LIABILITY OF A SOVEREIGN 
PRINCE RESIDENT IN THIS COUNTRY. 

7b an action of debt on an annuity bond exe- 
cuted by the defendant when he was reigning 
Duke of Brunswick, but who was resident 
in this country at the time the action wets 
commenced, a plea merely alleging that the 
defendant was a sovereign prince at the 
time the deed was execute was held no an- 
swer to the action, the plea not showing that 
the defendant was a sovereign prince at the 
time the action was brought and plea 
pleaded, nor that the deed was executed in 
respect of a subject-matter which when 
made could not be enforced by law in the 
country in which it was made. 

This was an action to recover the arrears of 
an annuity granted by the defendant to the 
piaifitiff. The defendant pleaded that this 
comt ought not to . take cognizance of the 
acdon, because at the time of granting the an. 
nuhy the defendant was the reigning Duke of 
Brunswick and Ijuneburg, and that the defend, 
ant was and is fully entitled to the rights and 
preingatives of reigning duke. The plaintiff 
sapiied, that the debt was contracted by the de- 
findant in bis private capacity, and not in any 
SBRtter aj^ertaining to the kingdom of Bruns- 
wick, and that the defendant is resident in this 
country, and is living under the protection 
Ad laws of this country, not as a soverign 
pvface, but as a private person. To this repli- 
ealidtt Acre was a demurrer on the ground 
Aat it was an informal and improper traverse 
of the alteigadons in the ple^ . 

Mr; Lmh in flupport of the demurrer, A 
crown prince is primd fade exempt from the 
jurisdiction of tm courts of Ais country, and, 
idthough resident in this coofitry, yet be is not 
&ble on a deed c^eecuted by Hm in his own 
dominions in Us private capacity, and not con- 
noted wlA the govemmenc of ius own country. 
Whatever immunities . Ae deAndl|tW would 
nave been entitled to in his own country, he 
will still be entitled to in respect bf a deed 


Bruce.— Queen’s Bench. 

executed Aw. tidan. v. The Duke de 
James ;*' TheDuke efBrunswiek y, The King of 
Hanover,^ 

Mr, Bocill oontrA. These^ pleadings are 
framed in conformity with the judgment of the 
Master of the Rolls in The Duke of Brwm^k 
V. The King qf Hanover, A sovereign prince 
on a visit to tUs country would not be liable, 
because be owes no allegiance to this conntiy, 
but if he is resident and becomes domiciled in 
this country, he then rShders himself liable to 
the laws the same as any of the subjects, ^nie 
plea is defective and informal for not stating 
that the defendant was a sovereign prince when 
the action was commenced, and for not alleging 
that he made the contract in the character of a 
sovereign prince, so that he would not have 
been liable upon it according to the laws of 
Brunswick. 

Mr. Lush in reply. The plea alleges that 
the defendant was a soverrign prince when the 
contract was entered into, and that he was en- 
titled to certain rights and privileges, and the 
presumprion is, unless the contra^ is shown, 
that the same state of things continued. 

Cur. adv. vult. 

Lord Denman, C. J., now delivered the judg- 
ment of the court.® The court has no doubt 
that thq plea is bad. It does not state that the 
defendant was a sovereign prince at the time of 
the commencement of the action and plea 
pleaded. The plea states Aat the defendant 
was at the time of entering into this contract a 
sovereign prince, and Aat the contract was 
made within the territory in which he exercised 
the powers of a sovereign prince. But being a 
sovereign at the time of making the contract is 
in itself an immaterial circumstance. That the 
defendant possessed that character may have 
been a matter of opinion. He might have been 
a usurper and have been since properly de- 
posed. If the contract had been made by a de 
facto sovereign prince as a matter of state, and 
if, being so made, it could not be enforced by 
law in the country in which it was made, those 
facts might have furnished a defence to the 
action, but it cannot be a good plea to allege 
merely that at the time of making the contract 
the defendant was a sovereign prince. For a 
sovereign prince may contract personal obliga- 
tions. Whether they could be enforced by law 
in his own country we do not know, and we 
receive no information on that subject from Ae 
plea. We cannot presume that it may or may 
not be enforced. 'We cannot make a presump- 
tion either way. Nor do we know from the 
plea whether the contract here was a matter of 
state, or a purely personal matter. Tixe pliea 
does not teU us anything, except that at the 
time of making the contract the defendant was 
the severely prince of the place where it was 
made. This idoneis not enough to constitute 
an answer to the action, and Ae judgment of 
the court must therefore be given^ for the 
plaintiff. 

Judgment for the |dtfintiff. 

1 Bos. & Pol. 138. ^ 6 Beavan, !, 

The ease was argued in Easter Term. 
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^ JKffimy scrip is not an acquittance or re-- 
ceiptfor moncjf,** or "611 accountable re- 
eeSptfor money** within the meaning of I 
W.4,c. 66, s. 10 y therefore a forgtrp of 
railway scrip is not a felony^ but a misde^ 
meanor only. 

This was an action of trespass for false im- 
prisonment. The defendant pleaded, first, not 
guilty ; secondly, a special plea of objection ; 
mat the plaintiff was suspected of uttering 
forged ** accountable receipts for money.'^ 

At the trial before the Cnief Baron at Guild- 
hall, it appeared, that the defendant was given 
into custody by the defendants, and taken be- 
fore the Lord Mayor on a charge of uttering 
forged radlway scrip. On the part of the 
plaintiff it was objected, that the plea was not 
proved, inasmuch as “ railway scrip ** was not 
an accountable receipt for money,’’ within 
the meaning of the 1 Will. 4, c. 66, s. 10. The 
defendant’s counsel therefore applied to amend 
the plea, by substituting for the words ac- 
countable receipt,” the words acquittance or 
receipt for money.” The learned judge having 
made the amendment, the jury found a verdict 
for the plaintiff on the plea of not guilty, and 
for the defendant on the plea of justification, 
and assessed contingent damages. 

A rule nisi having, been, obtained for a new 
trial, or for judgment non obstante veredicto on 
the second plea, 

Watson and Greenwood showed cause. The 
question is, whether the forgery of nulway scrip 
is a felony or a misdemeanor. That will de- 
pend upon whether railway scrip is within the 
1 Will. 4, c. 66, s. 10, which declares, that it 
shall be a felony to forge or utter, knowing to 
be*forged, any acquittmee or receipt, either 
for money or goods or any accountable receipt 
eiiher for money or goods, or for any note, bill, 
or other security for imyment of money** Ad- 
mitting the plea to be incorrect as it stood, the 
amendment has brought the facts within the 
statute, since railway scrip is clearly *^an ac- 
quittance or receipt for money. Any acknow- 
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secretary or clerk , that money has been 
R^emer ipnidto' thein 6r a Banker, is a n , 
within the meaning of this statute* It is 
feretit from the Stamp Act, the words of ^ 
ate, •' a receipt or discharge given for or 
the payment of money.” That necessarily witm 
plies a recemt the person to whom thft 
money is paid. There are two classes of rs^ 
ceipts, the one formally stating that money has 
passed in discharge of a debt, the other being a 
mere accountable receipt. The statement that 
money has been paid is an acquittance or re* 
cemt within the 1 W. 4, c. 66. Reg. v Price, 
6 C. & P. 634; Reg. v. Vandman, 2M. &Rob. 
147 ; Thompson V. Ashley, 6 B. & C. 541. 

Sir F. Thesiger, in support of the rule, was 
stopped by the court. 

Pollock, C. B. Railway scrip is not an ac- 
quittance receipt or accountable receipt for 
money.’' It is no more than an acknowledg- 
ment that the bearer is entitled to shares, he 
having paid some money. 

Alderson, B. It is nothing more than a cer- 
tificate that somebody has done something 
which at some time will entitle the holder to 
shares. In the statute the word ** acquittance” 
is found in connection with the word re- 
ceipt that means a receipt which acqmts. 
Rolfe, B., concurred. 

'There being also an objection as to the di- 
rection of the learned judge, the court made 
the rule absolute for a new trial. 


LEGAL OBITUARY. 

m 

June 10, 1847. — Thomas Bentley Phillips, 
Esq., of Beverley, Solicitor. 

Jane 11. — Richard Hutton, Esq., of the 
Middle Temple, Barrister-at-Law, aged 38, 
Called to the Bar 3l8t Nov., 1634. 

June 12. — John Perry, Esq., of Gray’s Inn, 
Barrister-at-Law, and jane oi the benchers of 
that society, aged 75. Called to the Bar 13th 
June, 1804. 

June 14. — James Borton, Esq., of Bury SL 
Edmunds, Solicitor, aged 76. He was 35 years 
Clerk of the Peace for the County of Suffolk. 

June 21, — David Leahy, Esq., of Gray's Inn, 
Barrister-at-Law, and Judge of the County 
Courts of Lambeth and Greenwich. Called to 
ledgment in the course of business, either by a the Bar 29th Jan. 1831. 


Council flgpaaU* 


Thb Judicial Committee of the Privy Council will meet for the dispatch of business on the 

the following days, viz 

Tuesdiij • 

Wednesday 
Thursday 
Ff^y * 

By-oeder ottke Lean Pfiastraiit, 
Coumeil Ojfiu, WkiteMi, June 10, 1847. 


Monday . 
Tuesday • 
Wednesday 
'^Tbursdsy 
Friday. . 
t^urday • 
Monday • 


• June 21, 1847, 
... 22 
... 25 
. * • 24* 
... 25 

85 ,, 

f » • 9R- 


$9 

$9 

f» 


... 29 ,, 

« * . 30 „ 

, .Julyl M 

f • • 8 ff 
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LIST OF APPEALS. 

Ready fi>r hearing brfore the Jtificial Committee of the Piivy Council. 


AlPPBi:»LAKTB* &feBr02«JDENT8 • WHSNCB SET DOWN. 

Ramruttou Rae • Furroolc-oon-Nissa Bengal, Jam 4, 1847 . . . 

XttBSiiniat Gholab Collector of Be«^ 

Koonwur . . • nares • • • .Bengal, Jan. 30, 184T • 

XUaiy Pudmarati . Baboo Dcla Singh Beng^, February 16, 1847 

Fenoel • . . , Bate Court of Arches March 30, 

1847 . ... 

Raa Muni Dibiah • Prawn Kiaben Doas Bengal, April 13, 1847 . 
Rany Srimuty Di- 
blab • • • • Rany Khoond Suta Bengal^ April 13, 1847 . 

Representatives of 
the Count de Commissioners of 

Wall .... French Claims • April 20, 1847 «... 
Bainbridge . . . Bainbridge . . . Bombay, April 23, 1847 
Phillips (Annie) . Phillips (Re veil) , Court of Arches, April, 23 

1847 . ... 

. . Hibbert .... High Court of Admiralty, 

Mny 6, 1847 

. . Dyett British Guiana, May 18, 1847 


S0C.1CXTOM on pROCTone. 

APPELLANTS. RESPONDENTS. 

Sutton & Rwens « Desborough and 

Young, pt. hd. 


R. Clarke 
Same • • 

Rothery . 

R. Clarke 

Same . . 


. Lawfords. 

. Same. 

Jenner, Dyke and 

* Jenner. 

. Lawfords. 

• Same. 


Beavan and An- SoHeitors to Tree* 
derson . . • sury. 

Cherrill . • . PownaU 


Shersby 

Vyphins 


Logan . . 

Flint . . « 

Micbell . . 

Bank of Austral- 
asia . . • 

Cameron . • . 

Green . . . 

Store .... 


. Lemesurier«' . . . Canada. May 19, 1847 • . 

• Walker .... New South Wales, May 22, 

1847 

• Thomas . . . . Prerogative Court,*May 22, 

1847 . . " . . . 

Breilldt . . • .Ne'v South Wales, May 25, 

lo47 . . . • 

Butts British Guiana, May 29, 1847 


. Toker. 

Deacon, (ship D. 
' of Manchester. 
.Gregory & Faulk- 
ner. 

Oliverson & Co. Simpson A Cobb. 

, Walton. 


Toller • . 
Rothery • 
Whitaker . 


Hutchison 
Nelson « 
Farrer . . 


. Rj^an • 
> Barnes 


. High Court of Admiralty, 
May 25, 1847 

. Court of Arches, May 28, 
1847 . . . . 


Stokes , 
Tebbs . 


Slade, Wadeson dc 

* Crickitt* 
(Exparte appel- 

* lant.) 

r Jones A Trinder, 
(exparte respond- 
ent.) 

Puckle (ship Se- 
' ringapatam.) 

. Toller. 


PATENT CASES. 

Pattinson*s Patent Extension, (Desilverization of Lead), to be heard on the 21st Juno, at 10 a. m. 
Smith and Robertson's Patent Extension, (Spinning Machinery), to be beard after the preceding case. 


CHANCERY CAUSE LISTS. 
Rorb iCbMUtlloc. 

Apj^eais after Trinity Term^ 1847. 

AT LINCOLN’S INN. 


I Masters Sc W ar- 1 

iS.O.G. Attorney-Gen. dens, Ac. of the > appeal 
{ City of Bristol ) 
Chaytor do. • 

Reynolds fur. dirs. by ord, 
Hyde appeal 

Rideout do. 


5. O. 

S. 0. 

s. o. 


Black 

Johnson 

Watts 


S. O. Caton 
Dale 


Blair 

Bromlsy 

1 1 — g-' 

appeal 

Eversfield 

Troup 

do. 

Robinson 

Wall 

do. 

Butlin 


do. 

Westwood 

Slater . 1 

. .408086. J 

' do. 

r Dunsing 

Horde Y 

do 

^ Ditto 

Ditto f: 



{ Smith 
Winstanfey 




Scawin 

Watson 

ajipeal. 

r Hodgkinson 

Barrow 1 

do. 

\ Ditto 

Jackson j 

Gl ascot t 

Lang 

do. 

Okill 

Whittaker 

do. 

' Williams 

Powell ) 

do. 

Ditto 

Davis 5 

' Dawson 

Paver > 

do. 

\ Ditto 

Ditto 1 

Attorney-Gen. 

Pearson k 


^ Ditto 

Steward V 

do. 


Ditto 

Wood 

AUorney-Gen. 
Wright 
Lawrence 
Hollingworth 
Wynn 
( Crockett 
\ Ditto 
F uller 

{ Lancaster 
Ditto 
White 


Hill ) 

Rowcliffe, 2 appeals. 

Gibbs appeal. 

Lilley do. 

Bowie, fur. dirs. by order. 
Grussell, appeal 
Stjmn do. 

Crockett 1 . 

Carter / 

Willis, Tehg. 

Evors ) - 

Motley I 
Bri{^ do. 



^fhwearn Com* Iiifttw 
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l^irc^Ortaticellor of 

Causes after Drisiitg Term, IMt. 

PLBA8, ZtBMURRBB*, CAV8BB, AKD rUETRER Dt- 
RECTIONS. 

Trulock V, Robey, dam. pt. hd* 

Knill jv. Chadwick, dam. 

Boyd V. Boyd, exoDs. 

Evans v, Roper, ditto, 
sr O G 5 Parker v. Day ? 

Grant v. Hutchinson, fnr. dirs. and costs. 

Smith V. Bury and Ipswich Railway Company. 

S, O. G. VVastell v. Leslie, 8 causes, exons, and 
fur. dirs. 

Evans v. Crosbie. 

Fussell V, Hooper, fur. dirs. and costs. 

S Cooke u. Cholmondeley I 
’( Ditto V. Moore ( 

Sutton V. Clifford, fur. dirs. and costs. 

Hackett v. Clifton ditto. 

^ Attorney-General v. Grainger ) 

Governors of Christ’s Hospital ^ by order. 

V, Grainger 
S.O. Webb V. Webb. 

Bjrn V. Hay, fur. dirs. and costs. 

Herring v. Hay. 

( Miles i>. Moore I 

Same v. Gleodow K 

( Same n. Moore ) 

Carpenter v. Bolt, exons. 

Edwards v. Priestly, fur. dirs. and costs. ' 
Steward v, Forbes. 

Tiiislay v. Genese. 

Bourne r. Dufaur, fur. dirs. & costs and petn. 
Paynter v, Kingdon, 3 causes. 

Kobinson v. Smith, fur. dirs. and costs. 

Waller if. Westcott, ditto. 

Coebrun v. Fearon, exons. 

Anuiiig '(*. Hurley, fur. dirs. and costs. 

Rippin V, Dolman, ditto. 

Rand r. M‘ Mahon, exons, and fur. dirs. 

Hewlett t\ Wellington, fur. dirs. and costs. 
Major V. Major, ^ causes. 

Rand v, McMahon, exons. 

Chambers a. Waters, exons. 

! Hickson v. Main waring. I 
S»ine V. Smith j* 

thth June, Taylor v. Webley, fur. dirs, and costs. 

Wade V. Smith, fur. dirs. and costs. 

Cbainbre v, Siggers. 

Nalder v. Hawkins, fur. dirs. and costs. 

Httygnrd v. Anderton. ditto. 

Pugh V- King. 

Major Major. 

Donovan v, Cox. 

Paxton V. Humble, fur. dirs. and costs. 

Carter v. Barnard* 

Marks v. Solomons. 

Strother v. Dutton, exons. 

Short, Rawlins v. Rawlins. 

Chambers t>. Artis, exons. 

Ho[ikinsoii MeUxa. 

Ourling v. Hebert 
Mnrrtf. HastlebunU 
Walsh V, TrevaoioQ* 

Gallier i;. Cooke. 

Flint V. Warren, fur. dirs. and costs. 

Doughty V. Saltweil ditto. 

Short, Bartholomew a. Bartbolomew. 

Short, Ainsworth Taylor. 

Crofldey v. Crosley, for. din. and costa. 


^au 

^ jf Bishop t?. Chappel, f^r. dirs. and costs. 


Short, Brydges a. Holmes. 

I Jarvis a. Wardale. 

^ Parkin a. Balgrore^ fiir. din. and costs. 

James a. Wright ditto. 

Sewell a. Murray, otherwise Clarks^ 4 oacsesY 
Lyaure a. Marryat, 

CAUSES, FURTHEB DIRECTIONS, AMD EXCEPTIONS^ 

Raven a. Kiri, exons. 

Skey a. Garlike, dem. 

Michas,, Dodsworth a. Lord Kinnard, 2 causes. 
Ditto, Smith a. Smith, 3 causes. 

S. O. Bonsiield a. Mould, 2 causes ptfad. 
i Barker v, Birch, 

June 24 < Same a. Same, 

( Wills a. Same. 

eJiitie 28 ^ " 

Ditto a. ditto, cause. 

Grant a. Hutchinson 
Dickenson a. Caltbeck. 

Schofield a. Calmac. 

June 19, Gillan a. Morrison. 

June 1 9, Massey a. Duncan. 

Edinburgh Life Insurance Company a. Jones. 
Congreve a. Harrison. 

Howells a. Williams. 

J'nne 29, Sparkman v. Heming. 
e/itne 28, Reynolds a. Whelan. 

July 1, Shand a. Shand. 

June 30, Cunliffe a. Lawrence. 

July 1, Goodricke a. Ward. 

July 2, Beaumont a. Henneli. 

July 5, Blair a. Ormond. 

Ditto Clark a. Cook. 

Ditto Smith a. Short. 

July 18, Perrott a. NovoHi. 

July 8, Bull a. Falkner. 

June 21, Penrice a. Penrice. 

July 18. Goodricke a. Moore, 

Short, Hall a. Gee. 

July 14, Smith a. Mornington. 

June 21, Wroughtou a. Colquhoun, fur. dirs. and 
petn. 

July 15, Sewell a. Walker. 

June 21, Harrison a. Branfil,fur. dirs, and costa. 
Short, Gilbard a. Pike. 

July 16, Arnold a. Barlow. 

Short, Ferraby a. Ferraby. 

July 16, Weaver a. Grant. 

Brewster a. Thorpe, 2 causes. 

Nokes ?f. Earl of Kilmorey. 

Parker a. Constable, 3 causes. 

Ditto Sturgis. 

Makepeace v. Jury. 


Vue^tETtaRcellor fSHtgram. 

CAUSl^S, FURTHER DIRECTIONS, AND EXCEPTIONS. 

•* 

Michs. r., Menzies a. Desunges. 

Michs, T., Attorney^General a. Ward. 

June 30, Phillipson a.Gatty. 

To fix i Moor a. Vardon, ) 
a day ( Ditto a. Lachlan. ( 

Say a. Creed. 

Shortf Dowle a. Lucy, fur. dirs. and costs# 

Walker a. Holloway. 

« n r- ffllwrk.*- Mrfville. > 

6.U,G. Rickardt. i , ,, . . 

June 19, Rochfort v. Lambert, fur. dtra. in4pe* 
tition, pt. hd. 

June 39. Oat^ v. PhfilftMon. 

J Belaham e. Pereind t 
Ditto V. Harriaon. 3 



SOS 


Chomcery Cmm 


fur. dlM, Ml 


Arnold o. Sturgu. 

Jacob o. Short, 3 oaonoa. 

Vune 19» Mf|^or r. Ward, exona, 

July If Robmaon o. Robiaaou. 

July 7, Hughea v. Williama* 

■'-» iSSK’d^} 

3u\y 3, Matthews Chiofaeater. 

3MXy 6, Halstead v. Slater. 
l>e Viame v. De Viaine, fur. dira. and eoata. 
€ Hiekea v. Wilson, 

\ Ditto V. Hine. 

Fagge V. FagM, 

1 Morrison v. Hoppe 
I Ditto V. King 
BiMll V. Wheatley. 

FariH^ v. HowelU 



\ 

} 


I 


Leuriao. 

Hunt o. Feaaui 

Ward au Price. 

Halford v. Stone. 
Sheffield c. Van 
'i'homaa o. 

A ttorne;^ 

Hicks V* 

Green e. 

Wood e. 

Shorty Dew V 
Attomey-Gen. t. Storey 


■MnSlr 



CIRCUITS OF THE JUDGES. 
{The Mr, Baron Platt will remain in Town.) 


SUMMER 
C I B C U J T 'B. 
1847. 


Commlsiion 

Bays. 


Hiursday. 

Friday • 
Saturday . 

Monday • 

Tuesday . 
Wednesday 
Friday . 

Saturday . 
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Wedn^day 
Thursday 
Saturday . 
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Wednesday 
^ Thursday • • 20| 
Saturday . . .31 
Monday • Ang. 3 
Monday . . • 2| 

Wednesday . 
Thursday 


21 


27 


iWednesday . • 11 
iMonda^ • . 


Midland. 

WasTuaN. 

Northkrn. 

Home. 

Norfolk. 

Oxford. 

Noath 

Walks. 

SOUTB 

Walks. 

Lord Den- 
man 

B. Rolfe 

L.G.J.Wilde 
J. Williams 

L. C. B. 
Pollock. 

J. Wight- 
man. 

B. Parke 
J. Coltman 

B. Alderson. 
J. Pattesou. 

J* Coleridge* 
J. Erie. 

J. Maulo. 

J. Cress- 
well. 
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PROCEEDINGS IN PARUAMENT RE- 
LATING TO THE LAW. 

stsfial SMent*. June 91 , 134 , 7 .] 

Poor Bemoval. 

Towns Improvement Clauses. 

Drainage of Lands. 

IfewiM H a.rta. 

NBW BILLS la PBf|aBBSS. 

London Cito Small Debts. Por-apdiesdiBg. 
Juvenile Oifenders. F«a SWd vmdiag. 
Highway Rates. Fm* Sad issdiligi 
Clargy Offences. la “ 


i^ottsc of Commons. 

NBW BILLS IN PROGRBSS. 

Encumbered Estates (Ireland). Re-com- 
mitted. 

Highways Bill. In Committee. 

Registratioa of Voters. Re-committed, 

Parliamehtsry Electors. For 2nd reading. 

Vexations Actitms. In Committee. 

Insolvent Debtors. For Snd reading. 

Joint Stofdc Companies. In Committae. 

House of Comnums Taxationof Coias. War 
further conridentfioB of repent. 

]Poor Lave AdaunwtiatMW. Fm: 3rd rsvd. 
iag> 

Abolitiaa of MasterHilp ia Obiaoar. for 
Sad leaditii^ 

Abfi^ of Ptilfie cues ia 
Fi» md reading. 




























DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, JULY 3, 1847. 


Quod magb ad nos 

Fertiiiet, ct nescire malum est, agitnmus.*’ 

Horat, 


ALTERATIONS IN THE JURIS- 
DICTION IN BANKRUPTCY AND 
INSOLVENCY. 

The bill proceeding througli parliament, 
to abolish the Court of Review and alter 
the jurisdiction ia bankruptcy and insol- 1 
vency, has undergone several changes of j 
greater or less importance since its intro- | 
duction to the House of Lords. We have i 
now before us a copy printed by order of i 
the House of Commons on the 25th of: 
June, after the bill had come from the; 
House of Peers. The fourth section is j 
altered and. remodelled in various particu- j 
Jars. The mistake noticed in our last num- | 
ber, (antcy p. 187,) of transferring the juris- i 
diction in bankruptcy in cases where a fiat ' 
iflsues on the petition of the trader, under 
the 7 & 8 Viet. c. 90, s- 41, has been cor- 
rected, by confining the transfer of jurisdic- 
tion to so much of the recited acts as re- 
lates to matters of insolvency On the 
other liand, a provision has been introduced 
into this section transferring the jurisdic- 
tion and authority of the Commissioners of 
die Court of Bankruptcy under tlie Small 
Debts Act; (8 & 9 Viet. c. 127,) to the 
Cd^rt for the Relief of Insolvent Debtors 
-flCtid the judges of the County Courts; and 
it is prov^ed that the provisional assignee 
0^00 ImoI vent Court, and the Clerk of the 
County Court, shall be and act as the 
official assignee of the estate and eiiects of 
hSsolvetit. 

2 transfer of, jurisdiction under tlie 

Smtdl Disbts Ac^ sd^fi' to have been an 
apd the menner in wl|!cli it is 
sought to be carried out in iliis^itl fur- 
VoL. xxxiT* No. 1,008. 


nislies another illustration of the absence of 
consideration, and want of practical know- 
ledge, evinced by those who have unfortu- 
nately had sufficient influence to induce the 
legislature to adopt so many ill-advised 
measures. The jurisdiction of the Court 
of Bankruptcy, under the 8 & 9 Viet. c. 
127, was in a great degree superseded by 
the County Courts Act, (9 & 10 Viet. c. 
9o,) which in effect confined it to cases in 
which judgment may still be obtained in 
the superior courts, for a sum not exceed- 
ing 20/. In those cases, under the present 
bill, the jurisdiction is divided between the 
Court for the Relief of Insolvent Debtors 
and the County Courts, in the same manner 
as the jurisdiction in insolvency. One re- 
sult produced by this arrangement is some- 
what anomalous. The judges of the County 
Courts are entrusted with a power — which 
the judges of the superior courts are ex- 
pressly deprived of, — to give effect to the 
judgments of the superior courts by com- 
mittal. The judges of the superior courts 
may be called upon to discharge a debtor 
who has been arrested upon a judgment 
obtained in one of the superior courts for 
a debt not exceeding 20/., but they liave 
no power to order such a debtor to be de- 
Itained in custody. The judges of the 
I County Courts, however, have authority 
under this bill, conjointly with the 8 & 9 
I Viet. c. 127, to commit a debtor, against 
I whom judgment has been signed in one of 
' the superior courts for a debt under 20/., 
for any period not exceeding forty days. 
An easy method of evading the penal 
consequences, and defeating the operation, 

Of the 8^9 Viet. c. 127, is, we 

unintentionally suggjgsted by the provisions 
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of the new bill. The 8 c. 127, sioner of the saideourt for the reUrf of iiuolv^ 

8. 1, . provides that the creditor may obtain en* debtors shall henceforth, singly, he ana 
a summoYis from any Comnnssioner of the court for every purpose under all a<^ 

- v ^ Tviav Vi^rportpr nf^ in 


Court of Bankruptcy, or any -Court for the 
Recovery of "SkWlk iMaUt the 

jurisdiction af which sudt dbbtor re- 

side or be.*' The bill under consideration, 


now in force or which may hereafter be in 
force relating to insolvent debtors/^ 

If tbim claisse stood, wkhewt any further 
provision, the difficulty suggested as to 
however, provides, that the defendant summonses issued against judgment debtors, 
against wlwm a summons issues shall under the 8 & 9 Viet* c. 127, would exbt 
have resided for six calendar months next with respect to insolvent debtors. An in- 
immediately preceding the suing out of solvent wlio did not reside in one place for 
anj' such summons,*’ within tlie district of six months next preceding the date of his 
the court issuing the snminons. The clause petition, would not have a /ocus standi as 


by which this uncalled for alteration is 
effected, and which is numbered five in 
the printed bill, is as follow^s : — 

That from the time this act shall commence 
and take effect, the Court for the Relief of In- 
solvent Debtors in England, and the commis- 
sioners thereof, and the judges of the county 
courts aforesaid, shall have jurisdiction in all 
matters of insolvency and debt under the afore- 
said act, in manner following ; (that is to say,) ! 
the said court for the relief of insolvent delitors, ' 


an insolvent petitioner in any court. This 
appears to have been foreseen, and is at- 
tempted to be provided for, though we will 
not take upon us to say effectually, as re- 
gards insolvent debtors, by the 7th section, 
whicli is in these w^ords : — 

Provided always, Tliat if any such insolvent 
shall not have so resided for six months in any 
one place as aforesaid, then the jurisdiction 
aforesaid fw matters of insolvency shal be vested 
either in the court for relief of insolvent debtors 


and the commissioners thereof, in all cases in i . t i • i c .i 

London, or in such one ol the said county 
wnicn tile insolvent, m cases oi insolvency, or i . J i 

^ ■ coni*ts as the said court for the relief of insol- 

vent debtors shall from time to time order.” 


the defendant, in the case of any summons 
issued under the aforesaid act for the better se- 
curing the payment of small debts, shall have 1 


There is no similar 


resided for calendar months next immedi- ! provision, nor any 

ately preceding the time of filing his petition, | oth^r provision, as to the jurisdiction undw 
or of the suing out of any such summons afore- ' the Small Debts Act, and, ns already 

said within the counties of Middlesex or Hert- : stated, the consequence will be, if the bill 
ford, or within such parts of the counties of | passes in its present form, that a judgment 
Kent, Surrey, Sussex, and Essex as do riot ex- .'debtor under 201., who accidentally or in- 
ceed tl^ distance of 20 miles from the General changes his place of domicile 

Post-office, to which district the lurisdiciion of ! / ^ ^ ‘ ^ 

the said coart and the commissioners thereof 

the aforesaid acts is hereby restricted, ■ wionths in any district, will be altogether 
and the judges of the county Cxiurts aforesaid, : exempted from the operation of the act. 
in all cases wherein the insolvent or defendant i Why a fraudulent or contumacious debtor* 
shall.have resided elsewhere, and shall have re- ’ shifting his place of residence, should be 
sided for six calendar months next immediately j placed in a more favourable position, and 
preceding the time of filing his petition, or the subjected to the punishment tliat awaits 

of the judge of the court to which such in.solvent j ^ ^ migratory habit, those 


shall prefer his petition, or to which any phiin 
tiff may apply for any summons as aforesaid, 
and that every commissioner of the court for 


who have framed the bill can beat explain I 
Tiie latest edition of the bill retains tlie 
clause (numbered 1 1) authorising theLwd 


t^e relief of in^vent debtors, and every judge! Chancellor to give directions for sittings of 
of the coOTty wurts aforesaid, shall, from and the Court of iWilcruptcy elsewhere thaa in 
after the time this act shall commence and take i i. tJ 

ettedt. have and exercise, in the prosecution of although a similar authority is 

•oeh petitwiw and summonses filed and issued ready conferred upon that functiona^ fa 
in suA cenirto respectivdy, the Kke power and nearly tlie same words, by tlie 7 & 8 Vwt. 
oatbrnrity in aH respMts under the aforesaid e. 96, section 44. It is more remarkaUe, 
acts as the eo ronli s awnc w of her Miyesty’s and much more objectionable, tliat no pi^ 
Onirt of ^fArupt^ and di^ct conrte of vision is introduc^ to avoid the palpiAte 
hm b^tofm had exercised, absurdity already pointed out, p.Ii8il,) 

on the presentation of petitUmsof the msolvent nP„„ii;r.» .kI ^ 

debtors, and on swdiMiiHW as aforesaid ?P®", Commissua^ 

imder8ui!faaets,eneef«aslMWiinAerothe^ Relief of Insolvent Debtors to adiMiusfi^^ 
pwided, and efafi cneb af tten, singfy, be distinc^ and m some respec^r 
aad fima coHit for evaiwfianiato wmI^ tUa aystenu of Jnaolveocy Lasr undw ^aqM 
^ the tifnimaidt acts; aipp(4HiM<niry <nntniia.r. roe^.aod it nu^ 1^ wiibia'an 
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'setVettt petitioner bemg left to select which 
^tem ne most approves oi^ and the court 
haring^ no voice in the selection. 

We are glad to observe, from various ar- 
ticles whicli have appeared in the daily 
prints, that this measure begins to attract 
public as well as professional attention, in 
some degree proportioned to its import- 
ance ; and we still indulge the hope, that 
its glaring defects and omissions may be 
discovered in sufficient time to prevent the 
mischievous consequences to be appre- 
hended from giving it precipitately and in- 
considerately the force of law ; and that 
the whole subject may be allowed to stand 
over until an opportunity arrives for mature 
deliberation. 

ILLEGAL COMMITMENT UxVDEIli 
THE SMALL DEBTS ACT. 

The case Ex-partc Thomas Kinning^ * 
brought under tlie consideration of* the' 
Court of Queen’s Hcnch, and subsequently’ 
of the Court of Comnioti Pleas, by habeas • 
corpus^ during the last term, aft*ords an-j 
other remarkable example of the total ! 
absence of ordinary foresight exhibited by ' 
those who undertake tlie duty of framing 
modern acts of parliament* 

The statute 8 & 9 Viet, c* 127, “for 
better securing the payment of small 
debts, our readers will recollect, passed 
towards the close of the session of 1845, 
and was generally understood as intended; 
to afford a compensation to the smaller! 
class of traders, for the protection of which | 
tliey were suddenly deprived, by the act 
of the previous session, abolishing arrrest 
ia execution for debts under 20/. The 
first section of the Small Debts Act pro- 
vides, that a creditor obtaining judgment 
in respect'of a debt under 20/., may sum- 
mon the debtor before a Commissioner of 
Bankrupts, or the judge of any Court for 
the Recovery of Small Debts, within the 
jiirtadictton of which the debtor may reside, 
and on the debtor appearing he may be 
examined as to his property or means of 
payment, and it shall be lawful for such 
cenimlssioner or Judge to make an order on 
the debtor for the payment of his debt by 
uiatalments or otherwise, and if be appears 
le ieive the means of paying the same by 
^Mahnents or otherwise, and shall not pay 
at such times as the commissioner 
or^nd^ sludi order, then it shall be lawful 
cominissioher or judge to order 
oi^' dMMer to be'eommiitw mr aa^ time. 


not exceedii^forty days, to the eoamoa 
gaol, &c. ^ 

A person named Townleyv having 
covered a judgment for 19/. 19* in dm 
Sheriffs’ Court of London, against Thomas 
Kinning, summoned him under the section 
above referred to, before Mr. Bullock, the 
judge of the court, and it appearing to that 
learned gentleman that the defendant was 
in a situation which enabled him to pay the 
debt and costs by instalments, an orderwas 
accordingly made, in the usual form, for 
payment by instalments of 2i, per month, 
and the defendant liaving made default in 
the payment of the first instalment, this 
same learned judge made an order for he 
commitment to Whitecross Street prison, 
for the space of forty days from the time 
of his arrest 

The gaoler’s return to the habeas cotyus 
set forth the warrant of commitment by the 
judge of the sheriff’s court, and it was 
urged on belialf of the prisoner, that the 
commitment was bad, because it did not 
appear on the face of the warrant that the 
defendant had been summoned previous to 
his commitment to show cause why he 
should not be committed. It was conceded, 
that if the order for committal was to be 
regarded in the nature of a judicial pro- 
ceeding, it was invalid, because it did not 
appear that tlie defendant had an opportu- 
nity of being heard aganst it ; and the con- 
tention was, whether the judicial discretion 
was not completely exercised when the 
defendant came before the judge on sum- 
mons in the first instance and the latter 
ordered payment of the debt by in- 
stalments. 

The Court of Queen’s Bench was divided 
upon the question thus raised ; Lord 
Denman and Justice Erie being of opinion 
that the return was sufficient, whilst Patte- 
sDii, J , and Coleridge, J., were of an oppo« 
site opinion. Lord Denman and Justice 
Patteson'both remarked upon the looseness 
and uncertainty with which the act was 
drawn up, and the latter pointedly observed, 
that the person who framed the statute 
evidently had forgotten that when a debt 
was ordered to be paid by instalments, the 
period fixed for payment of the last instal- 
ment might be at a considerdbje intervd 
after the making of the tw’der,^ and that 
many circumstances might arise in that in-» 
terval wluch would enable the debtor satis- 
|0 accouHt fbr his default. * As 
the Cuort Qiiecn’s Bench mm 
divided on the matter, the pritMtet wm 
remanded by tbat eoQft ; tnit the case was 
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lurclQght imihediately ^ 

beforjB the i^rt 
anct the judg(^ af,4^ 

ajgree4 yrith 

Ti4s^» that the como^ttf^ was . bad| pnajely 
upon the grouml disclps^ in the judgmmt 
orthose two learned judg^ that the order 
to irnprison was a judicial act, involving 
two questions, — Ist, whether the defendant 
ought to be imprisoned ? and Sndly, if he 
ought to be imprisoned, whether it should 
be for forty days or any shorter period ? 
It was not consistent with the general prin- 
ciples of law that questions of such import- 
ance, in which the subjects’ liberty was 
concerned, should be determined without 
affording the party more immediately in- 
interested an opportunity of being heard. 
Upon these grounds the return to the 
habeas corpus was held to be insiifHcient, 
and the prisoner was ordered to be dis- 
charged from custody. 

Justice Erie, in his judgment, adverted | 
to the importance of the question raised in 

Kinning’s case,” inasmuch as a provision 
was to be found in the County Courts Act^ 
precisely corresponding with the first sec- 
tion of the 8 & 9 Viet. c. 127, and if the 
committal in Kinning’s case ” was bad, 
committals by the order of the judges of 
the County Courts, would be open to a 
similar objection. As a majority of six 
judges to two have determined that the 
committal in ** Kinning’s case” was in- 
valid, it follows that when a judge of the 
County Court orders the payment of a 
debt by instalments, and there shall be a 
default of payment, the judge will not be 
authorised to make an order for the im- 
prisonment of the defendant, until he is 
again summoned to show cause wliy he 
should not be imprisoned, and as we have 
already seen, the summons in such case 
will not be effectual, unless it has been 
personally served on tlie defendant.*" There 
IS no doubt that the effect of this decision 
will be, to diminish the efficacy of the 
cheap and summary method of adjudication 
in respect of small debts contemplated by 
the late acts of parliament. We cordially 
concur, however, iti the sentiment so w^ell 
expressed by Justice Coleridge, in Ken- 
ning’s case, ’that a deliberate and careful 
investigation must always necessarily be 
attended with some expense, and that the 
courts ought not to be deterred from as- 

See 9 & 10 Viet. c. 95, sections 98 to 101 
Irnclusive. 

Vide Leg, Ohs. vol. 33, p. 459# 


iertmg ie^ tlieir ftp* 

pliciM^vvnii^lbe 

caaveiiiente# : It>^ iiach casealt 

vinca of the legislature to fiad a reiliadjr 

for iheevU/ 

THE HOUSE OF COMMONS COS^S 
TAXATION BILL. 

This bill has been amended in the fol* 
lowing particulars ; — 

1. The retrospective provisions are omit- 
ted, and it will now operate only on the 
business of future sessions of parliament.^ 

2. As the bill was originally brought in, 
a taxation was to take place in every in- 
stance. The client, however well satisfied 

I with his solicitor, was compelled to incur 
I the expense of taxing his bill. This has 
been altered. 

J. The authority to the Speaker to ap- 
point a taxing officer remains, with power 
i to the Speaker to prepare a list of charges 
to be the utmost charges thenceforth to be 
allowed upon any such taxations in respect 
of the several matters therein specified. 
But the following addition has been made : 
— “ Provided ahvays, that the said taxing 
oflicer may allow all fair and reasonable 
costs, charges, and cx})enscs, in respect of 
any matter not included in such list.” 

4. The power to call for books and 
papers is also retained. But the power to 
take a general account has been expunged. 

No application to tax can be enter- 
tained after verdict; nor after the expira- 
tion of six months from the delivery of the 
bill of costs. But the Speaker is em- 
powered, after the expiration of the six 
months, if he shall think fit, on receiving n 
report of special circumstances from the 
(axing officer, to direct a bill to be taxed. 

6. An appeal from the taxing officer is 
given by memorial to the Speaker within 
21 days after the taxing officer’s report ; and 
the Speaker may refer the report back to 
the taxing officer. No other appeal is 
allowed. 

7. The report of the taxing officer, with 

the Speaker’s certificate thereon, is to be 
conclusive as to amount, and to have in any 
action the effect of a warrant to confess 
judgment, unless the party charged shjdl 
have pleaded that he is not liable, in whieli 
case the certificate is to be conclusive as So 
the amount which shall be payable by the 
defendant in case the plaintiff shall recumr 
a verdict. • ' 

Many. of tlie objectionable provisiejefein 
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the dtui bera pariy dmitteA aH ard^r«‘bf 

boi:<|tlMl%)eAker ii notltmited in hiir^eAioiee nature/ rdd fe# iwitabb^jpttw^ 
o^atUixing eiteer : be may appoint a bar- orders relating td tlid' suitors* 
rister, or an attorney, or an officer - of the being of no practical Utility. AH tbe otb^ ' 
bouse, or any one else. There is no doubt orders will be found in the appropriate^ 
that . tl>0 right honourable gentlenian will parts of the work; but such of them as 
endeavour to make a good selection : we as have been discharged expressly are- 
hope he will succeed, and that justice will placed in an appendix. It is observable, 
be done both to client and solicitor. however, that, besides the orders so die- 

charged nominatim, all other orders and 
parts of orders inconsistent with the orders 
of the 8th May, 1845, were discharged by 
mLct.., , ^ . r» the first order of that date. Such incon- 

The StatnUs and Orders relating to Prac- j^tent orders are included in the body of 
t^ and Pleading tn die H^h Court ^©rk, as the comjnler was unwilling to 

CWcry, from 1813 to Emter Term, \ ^^^^ responsibility of 

1847, class, fed accordmg to tlie respective orders or parts of orders on 

proceedings tn a smt; with a Time Table \ ground of their coming within that 
and Notes. By Samuel Simpson 1 oul- 1 ^j-ovision 

MIN, Esq., of Gra/s Inn, Barrister-at- 1 ^ This is a difficulty which the compilers 
Eondon ; Sweet. 1817. ^ P* 1 of books of practice must unavoidably en- 

^ I counter, and we should have been glad if 

Mr. Toulmin observes in his preface, ■ Mr. Toulmin would have endeavoured to 
by way of apology for the publication of a ; overcome it. We hope he will in a new 
collection of statutes and orders relating to edition make the attempt. It would 
Chancery practice, in addition to the works ; have been desirable, in making general 
already in existence, that the utility of the orders so extensive as those of May, 1845, 
present work consists in the ; if the judges could have satisfactorily em- 

by which all the modern enactments and .bodied therein all the previous orders in- 
regulations now in force are classified under ! tended to be retained, and thus have 
the separate heads to which they are ap- formed a code of practice, repealing all 


pltcabie ; — each class, where necessary, 
being divided into sections and subdi- 


former orders. The time will come, we 
trust, when the judges will .direct some 


of the 


visions, so that all recent alterations affect- | competent officers to prepare such a code; 
ing any particular point may be seen at and the present and other similar works 
one glance. i will be of great service in the execution of 

This is an exceedingly useful method in the task, 
a work on the practice of the court, for the ! The following is a summary 
saving of time, by readily finding whatever contents of the volume : — 
may be required, is of the greatest moment | mi . j r .ti. 

both to counsel and solicitors actively en-j 1- Gener^ ord^s. judges ® 

¥he 'll; *6 .pJ£8 

The convenient arrangement whicli Mr.|^^ y Informations and biUs. 8. 

Toulmin has pursued was probably sug- : Service of notices and other proceedings. 9. 
gested to him during his practice as a so- j Subpoena. 10 . Sernce of copy bill. 11. Con- 
licitor, and which he now, on his call to the : tempts. 12 . Pro confesso. 13. Appearance, 
bar, successfully brings to bear in the j 14. Traversing note. 


present work. 


_ ^ 15. Demurrers and Pleas. 

16 . Answers and exceptions for insufficiency. 

17 Prfltliminarv IS. Dismissal 6f 


The collection of statutes commences Preliminary inquiries. 

«th .he .« 56 G. p, .. 24, by which . Vice- 

Chancellor of England was appointed. The orders. 23. Rehearings and appeals, 

statutes prior to that time are deemed by 24 , issue at law. 25. Proceedings m the 
Mr. Toulmin of little importance in his Master’s office. — Reports and e-xceptions 
present work. The orders comprised thereto. 26. Motions and petitKms. 27 . n* 
within it commence in 1814. He considers 28. Receiver. 

52 f T 29 ” Abatement ani rJvor. 30. Exceptions 

part obsolete and inconsistent with the fop gcandal and impertinence, and proceeding 
modern practice of the court, and he has tijereon. 3l. Election to proceed at laworiik; 
theveftme adverted to them only so far as equity. 32. Cross bill of discovery. 33. 'Rme." 
necessary in the notes. He has also pro- 34 . Costs. 35. Fees. 36, Iransfer of equity 
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jarisdictions to the Court of Chancery. Z7* 
j^penses of draining aettled estates. 38. The 
sale and purchase of lands for public under- 
tsikingB. 39. Joint-stock companies. 

The first Appendix contains statutes abolish- 
ing offices of the court. The second comprises 
oraers discharged^ superseded^ suspended, or 
amended by other orders. 

Under each head of the work Mr. 
Toulmin has quoted the statutes chrono- 
logically, and then the orders either chro- 
nologically or according to the usual pro- 
ceedings in a suit; and whenever a section of 
a statute or an order could be conveniently 
divided, so much of it only is inserted as is 
applicable to the particular subject, but in 
general the whole of each section or order 
is contained in some part of the book, and 
may be found by referring to the Tables of 
Statutes and Orders. Each section and 
order is given verbatim, except in some 
instances where an abstract was considered 
sufiScient, or where a reference is given to 
another part of the work ; and in all such 
cases the distinction is apparent, or is de- 
noted by brackets, and is also pointed out 
in the Tables of Statutes and Orders ; but 
formal recitals, A^c., have generally been 
omitted. 

FORGERY OR ALTERATION OF A WRIT 
BY AN A'lTORNEY. 

An attorney has been committed for trial by 
the magistrates of Sheffield, upon a charge of 
having forged a writ. 

It appears that the attorney had been in- 
structed in November last, by the trustees of a 
benefit club, to issue a writ against a person who 
had failed to pay the money which lie had bor- 
rowed of the club. Before the writ liad arrived, 
the defaulter made arrangements for payment ; 
but the attorney said that he had received the 
writ on the day following that on which tlie 
arrangements were made, and he was conse- 
quently paid 25s, costs. When the sum was 
paid, he was required to deliver the original 
writ and with some reluctance he handed over 
a writ in which several erasures were discern- 
ible. 'Fbe writ was suspected to be a forgery, 
aind the attorney was afterwards apprehended. 

A clerk of the Queen's Bench Office, Lon- 
don^^ stated, at the last examination, tliat no 
pnecipe for such a writ had been issued in No- 
vember last; and he believed that the pr8ecij>e 
for the writ produced in court had been issued 
in January, 1846. 

. The prosecutors offered to sbandon the pro- 
ceedi^s, if the attorney woulii produce a letter 
from his London egpnt endosuig the writ, or 
oth^iK show that he had redly received 
n ; out he was unable to offer any proof what- 
ever. ^ 


LEGAL EDUCATION JREPORT, 

ATTORNEYS AND SOLICITORS. 

We last week quoted from the report of 
the commissioners containing their conclu- 
sions with regard to Btrrristersy (see p. 188, 
ante.") We now proceed to the Solicitors. 
The committee observe, that they have 
been treated more as mechanical agents for 
carrying out the practical processes of the 
profession ; and as the future chemist and 
apothecary is bound an apprentice, so is 
the future solicitor articled as a clerk, for 
the purpose of learning what has been too 
much considered in both cases as matter 
of mere manual dexterity. Hence, what- 
ever higher or more comprehensive in- 
struction he has been enabled to acquire, 
he owes it almost exclusively to himself. 
The aid lie has received from bench or 
bar amounts very nearlj'^ to nothing. Of 
late, thci^e individual and isolated efforts 
have taken a more co-operative character, 
and societies have been founded and sup- 
ported by the body iLself, for the joint 
purpose of watching over conduct and pro- 
viding education for this branch of the pro- 
fession. To each of these particulars it 
will be necessary to advert more speci- 
fically. 

Originally, the attorneys were required to 
belong to the Inns of Court, or the Inns of 
Chancery : ‘ There is a rule as late as the reiga 
of Queen Anne,' ‘requesting them to come 
to commons.' ‘After that time the Inns ap- 
pear to have made a number of regulations ; 
whether the numbers entering for the bar 
were too great, or what the cause of it was 
I am unable to say, but of late years, within 
the last '10 or 50 years, a rule has been made 
at all the Inns of Court, prohibiting any gen- 
tleman studying for the bar, who is an attor- 
ney, or under articles of clerkship. Since 
that time they have ceased to belong Co those 
Inns, except for the purpose of liolding cham- 
bers.^ The Inns of Chancery are at present 
five : Clifford's Inn, New Inn, Clement's Inn, 
Barnard's Inn, and Staple's Inn. Thavies 
Inn and Furnival's are no longer societies, the 
property is in the hands of individuals. 
The Inns of Chancery arc now entirely under 
the government of attorneys, though this 
does not appear to have been the original con- 
stitution of the society. Their funds are in- 
considerable, not much more than sufficient to 
pay the ^expenses of their establishments, de- 
rived principally from the rent of chamWs : 
many of the chambers, it appears, have been 
purenased by individuals ; the proceeds of sndt 
as remam in the hands 4if the sodety, wHh less 
of admission, constitute tlidr entun incooMu 
It is now quite clear how iar the Ians of Chnn- 
eery had ior object the oommanication of in* 
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strudfcion, or the acquisition of legal knowledge. 
There have been occasional lectures at some of 
the Inns of Chancery as well as at the Inns of 
Court. The Inns of Court send to some of 
them a reader, who delivers, it appears, only 
one or two lectures, not to all of them, but to 
some of the minor inns only ; but this is not 
intended for purposes of instruction, but merely 
in compliance with a matter of form , * to enable 
the reader himself to be qualified in his progress 
to the bench/ It evinces certainly, as similar 
forms in the Inns of Court, traces of an earlier 
awlication of these inns, as well a$ the Inns of 
Cowt, to purposes of instruction ; but the 
r^lity, if it ever existed to any extent, has long 
since passed away, and no instruction of any 
kind has been given for a great many years. 
The only use of these inns appears to be the 
continuance of commons and chambers, which 
latter, however, are not confined to attorne3^s, 
but may be held, in the quality of tenants at 
least, by strangers.® 

‘As a substitute for this deficiency of in- 
struction in the Inns of Chancery, or rather as 
a necessar}" accompaniment to all theoretic in- 
struction, must be considered the knowledge 
of the practical part of his profession (no doubt 
of great importance,) which it is intended the i 
solicitor should acquire, through the system, I 
and during the period of apprenticeship. This 1 
system, as now carried on, is analogous to that | 
pursued by barristers when attending on con- | 
veyancers, special pleaders, and equity draughts- 
men; with this difference, that in the case of 
the solicitor such course is compulsory by act 
of parliament, in order to qualify for admis- 
sion to the profession ; in the case of the bar- 
rister, though usual, ^together optional. The 
period required by the act to be spent under 
articles with the solicitor is five years. Pre- 
viously to admission to the office no exami- 
nation is necessary; no particular amount of 
knowledge of any description is required, it ap- j 
pears, by the bench or by the solicitor. The 
course of studies pursued in the office is en- 
tirely left to tlie choice of the pupil ; the prin- 
cipal may direct, but cannot in the least degree 
compel any course to be pursued. Indeed, it 
is a geneii^ complaint on the part of the articled 
clerks themselves, that very little attention is 
paid by the solicitor to the direction of their 
studies ; in fact, it can scarely be expected 
from solicitors in any degree of practice ; their 
time is so much occuined with the duties of 
dieir profession that they can scarcely take up 
the points which are requisite for looking after 
their education. There is no prescribed course 
of occupation during the day : the solicitor may 
perhaps direct a certain draft to be drawn, or a 
oertain paper to be copied ; and if there be no- 
thing of that kmd goir^ on, the articlfed clerk 
is supposed to read. Even Uie drawing up of 
papers, which presupposes some share of in- 
tellectual exercise and application, is altog^er 
eeeiMil ; it very much depends upon the articled 
cikdt Imnself ; he is ahxiost entirely left to his 


own discretion ; and therefore, unless he 6nali<* 
fies himself for that purpose^ nothing wUl bS 
put into his hands beyond what any person 
could do, namely, copying. There is no attend- 
ance in university, college, or any other insti- 
tution, nor any course of legal lectures, insisted 
on : his very attendance at the courts of law is 
merely in execution of duties of a purely formal 
nature imposed, nor is any for his own use, by 
the solicitor to whom he is apprenticed : so 
that, without exaggeration, it may be stated, 
that, as far as any course of legal education is 
in question, tlie apprenticeship of the articled 
clerk is generally occupied in very little more 
than the learning and ap])lying of technical 
terms, unless indeed by individual exertion he 
may qualify himself for duties of a higher 
order. Some sort of check has been sought to 
be put to this neglect by the enforcement of a 
final examination previous to, and as the con- 
dition for, admission to the profession ; but 
this examination, either as to quantity or quality 
of knowdedge required, mode in which it is in- 
sisted on, or precision with which it is tested, 
appears to be altogether inadequate to the 
purposes for which it is presumed it was de- 
signed. Six months previous application would, 
in the opinion of Mr. Payne, he quite sufficient 
to enable an ordinary student to pass. The 
questions refer to forms and principles, though 
the former considerably predominate. The 
examination is wholly written, and seldom lasts 
for more than a day. I'here is no inquiry made 
from the candidate as to previous study, be- 
yond the mere quciy, unattended with any 
consequences, of ‘ What hooks have you read, 
and wliat lectures have you attended nor is 
any notice taken of the more or less degree of 
application evinced during his apprenticeship,** 
So far, then, as the mass is concerned, no 
guarantee whatever exists for that competency 
which the public have a right to demand. A 
certain number, no doubt, about onc-tentli, 
endeavour to supply these deficiencies, by at- 
tendance at barristers’ and conveyancers’ cham- 
bers, for about one year of their apprenticeship ; 
but as this exempts them from all duties to the 
solicitor, it must be with his consent, either 
stipulated for in the articles themselves, or ob- 
tained by subsequent arrangement. Solicitors, 
in general, act liberally in Uiis particular, and 
this concession, if so it may be called, goes 
farther to secure to the pupil the acquisition of 
some sort of legal j)rinciples than any other 
part of their course.® The profession, ^uerally, 
have so felt these defects, that, with a very 
laudable zeal, seconded by much discretion 
and intelligence, they have endeavoured, under 
different forms, to provide, bj^ individual 
exertion, 'a more efficient course of inatniction 
for the young pupil ; with this view, and 
daily in consequence of the rule made at all the 
Inns of Court, within the last 40 or 50 ye^s> 
prohibiting any gentleman studying for the bar 
who is an attorney, or under articles of clerk* 


" ^ See Mr. Bayne’s evidence* 

® See Sir George Ste|dien’s evidence. 


See Mr. evidence. 




in 1627, tlie ^ IncoiiMn^ted 
was founded by Mr/Btyan Holaie, and inany 
leading solicitors of tbe time. There was an 
old law society, indeed, prior to this, the im- 
mediate result of the exclusion fapm the Inns 
of Court just noticed, but they had no building 
nor library till the establishment of the Incor- 
porated Law Society of 1827, gave rise to both. 
Tbis^ society is governed by the body itself, 
that is, by 30 members of the society, periodi- 
cally elected, called the council. The number 
of members now amounts to 1,400, and the 
annual increase is on an average from 50 to 60. 
The conditions are 151. on admission, and an 
annual subscription by a town member of 2l., 
and by a country member of 1 L The prin- 
cipal object of the society was the founda- 
tion of a library, in which they have amply 
succeeded; it was opened in 1831, and now 
contains 6,000 volumes, and is likely to in- . 
crease rapidly, 400/. a year being applied to | 
that purpose : the second was the establish- ' 
ment and maintenance of courses of legal | 
lectures ; under what conditions, and at what i 
rate of payment, is regulated by the society, i 
Three courses of lectures, each course compris- ‘ 
ing 12 lectures, commencing in the beginning 
of November, and terminating at the end of 
March, are annually delivered by the lecturers 
appointed by the society, to which it would ap- 
pear others are added, so as to augment the 
courses altogether to five. Ihese courses em- 
brace most of the great departments of law ; 
there is one on common law, another on con- 
veyancing, a third on equity, a fourth on bank- 
ruptcy, and a fifth on criminal law. There are 
three lecturers, selected from the bar, and each 
receives a salaiy of 100 guineas for a course of 
12 lectures. Fees are received by the society, 
and out of these fees the lecturers and all tne 
other necessary expenses are paid. The mem- 
bers of the society have free aamission, in right 
of their membersnip ; there are, besides, about 
200 articled clerks who are permitted to attend, 
and who pay 2/. for the whole of these several j 
courses, the public at large paying more. These | 
lectures are not accompanied by any examina- 
tion or class instruction, nor is attendance on 
them tested by certificate, or are they in any 
way obligatory. A final examination, indeed 
takes place, (to which reference has already 
been made,) originally under a rule of court (in 
1836,) and at present under act of parliamen 
(7 Viet. c. 73,) passed 22nd Aug. 1843. Undei 
this act tRb judges are directed to appoint ex- 
aminers. A rule of court determines the num- 
ber, nature, and order of proceedings. There 
are five examiners, of whom four are solicitors, 
selected by the judges from the council of the 
society, changing in rotation every year, and 
presided over by one of the Masters of the 
three superior courts, taking it in succession, 
one Master from each court. Thflr are allowed 
fees, under the authority of the act of parlia- 
ment, on the examinations, but the examiners 
t»e no fees themselves ; thgr allow the feeq to 
M Applied to the purposes oi the society, and 
j their services altogether gratuitously. The j 


order ofprbceedSnfl^is as fq^ws: aH 
dates are exaEunined each terte in one day. Tutjy 
begin at Id o^clock in the morning* and eajm 
candidate receives a paper of questions on bis 
sitting down (the rules of court prescribmg 
.written or printed papers, the examiners do not 
think themselves at liberty to put any auestions 
viva voce,) and is allowed till 4 o’clock to an- 
swer them. These questions are in five depart- 
ments. The candidate is required to answer in 
three of them, two of which must be in com- 
mon law and equity; he may select convey- 
ancing, bankruptcy, or criminal law for the 
third. There is no examination for honours. 
The examiners do not conceive themselves 
authorised under the act of parliament or rules 
of court to confer honours. The certificate of 
examination merely bears that the candidates 
passed are fit and capable of acting as at- 
torneys ; the degree of fitness or capacity the 
examiners do not consider themselves war- 
ranted to determine. The examination thus 
scr%'e8 merely as a guarantee against absolute 
incompetency. It is merely a question whether 
the candidate shall pass or be postponed. In 
1834 the candidates were considerable; in 
1837 the numbers passed were 424; the num- 
bers postponed 1 5 ; in 1845 the numbers ex- 
amined were not more than 318. The total 
numbers postponed for the last 10 years 
amount to 200. When these numbers are 
compared with those attending upon the lec- 
tures, it will be seen that a large portion of 
the candidates can scarcely have availed 
themselves even of that provision for instruc- 
tion. When the institution was first esta^- 
blished, and these lectures instituted, the at- 
tendance amounted to about 300; they have 
now decreased to 200, The cause for decrease 
in both instances has been in some measure 
accounted for by reference to extraneous causes, 
though, as far as regards decrease in the annual 
admissions to the profession, the examination 
itself, by excluding a certain proportion of can- 
didates, the totally unfit, may have also had ita 
influence.*^ 

There are other institutions established for 
similar })ur})oses, and of analogous constitution 
to the Incorporated Law Society, to be met 
with in other parts of England, to the number 
at least of 30, if not more. At the head of 
these, and as the model from which the other 
societies seem to have derived their regulations^ 
may be placed the * Manchester Law Society.* 
These societies are altogether voluntary, and 
have originated from the zeal and exertions of 
a few respectable individuals. The Manchester 
Law Society appears to have originally been 
projected and constituted for purposes or a pro- 
fessional nature, for the preventing of improper 
practices, and watching over such legislative 
and other proceedings as might aflTect the pro- 
fession and the public. The society later ex- 
tended its views to educational objects. Many 
of the principal members thought it advisabK 
to give lectures to the articled derks, and 

^ See Mr. Maugham’s evidence. 



ctjBw -yen llg.is eccm^;|ii in f» rt y; . -i g[ yp i iag 
tliflfle qafras^ ft liftblt-Q^Af^nijgf lyir&n^ 
vaoces, he i^oee thi^e^^ the isf 
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now contihued. 


ygtexm BO given ^ 

iecton^ are wual]^ roriUBhed by the members 
of ^ i^ciety« with the assistance of one or two 
barristers^ wh6 have been kind enough to 
volunteer ; they are wholly gratuitous. ITiey 



evidence^ conveyancing in every department, 
criminal law, and legal and moral training, fit- 
ting the younger branches of the profession for 
respectably supporting their position. A dozen 
are given each year. During the present, there 
have been, on the Law of Mortmain and Cha- 
ritable Uses, which may be said to be a part of 
conveyancing, two ; on the Law of Settlement, 
four; on the Law of Mortgage, three; on the 
Law of Landlord and Tenant, one. They do 
not propose to follow out the same in continued 
courses, but to take up such subjects as are of 


principles these technicalities are founded ; it is 
not the habit of his master to lecture him, or 
to assist him in any way whatever. When ha 
becomes an out-door apprentice, he is employed 
in the daily business of the courts, attending 
motions and causes at trial, and filing pleadings, 
but with no farther aid in acquiring informal 
tion or practice than what may be furnished by 
his own observation and industry. The opera* 
tion of this want of instruction and control is 
forcibly depicted by Mr. Mahony. He states^ 

that in his own person he experienced its in- 

• * 1 1 * _• • 


more general or immediate interest, in detached I jurious consequences, and has since seen simi- 
lectures, unaccompanied by jirivate class in- J lar results in the character and conduct of 
struction, or special or general examination, j others. ‘ I have no hesitation,’ says lie, ' to 


The attendance is described to have been re- 
markably good. The members of the societ)^ 
chosen by ballot, amount at present to 200, 
comprising nearly all the respectable solicitors 


says 

tell the committee, that when I was sworn in 
as an attorney, I was utterly ignorant ; I spent 
my time idling, and it was not until the neces- 
sity arose for my devotion to my profession for 


in Manchester. The other societies apread ; my own interest, that I bgan to acquire know- 
over various jiarts, but especially the north of j ledge.’ There are many cases, however, in 
the kingdom, do not materially differ in con- 1 which this late reform does not take place; 


stitution or object from this of Manchester, 
though inferior in the efficiency with which ^ 
their arrangements are carried out.® 

“ITie education, legal and general, of the so- 
licitor is still more neglected in Ireland than in 
England. The opportunities presented are! 
fewer, and less advantage taken of such as are 
found to exist. As in England, the system of 
apprenticeship prevails, with few even of the 
benefits derived from it in that country. The 
young apprentice, previously to his being ar- 
ticled, is obliged to state in his memorial at 
what school he has been educated, and what 
Latin and Greek works he has read. No fur- 
ther inquiry is made as to how he has read 
them, or what he has retained. If he has 
graduated in the university, his apprenticeship 
is indeed shortened to three years from five, 
(the usual period,) implying thereby the advan- 
tage of previous education, and offering a cer- 
tain inducement to its acquisition, but implying 
it in rather an inconsistent manner, as if the 
period of apprenticeship were applied to such 
purpose, or indeed to any other than the fa- 
miliarising the apprentice, lettered or unlettered, 
with mere technicalities. 

•• ‘ The young apprentice,’ says Mr. Mahony, 
•generally goes, if he can, or if his parents are 
amB to aSbrd it, to the first office ; that office 


many cases in which the idle apprentice be- 
comes and continues the idle solicitor through- 
out life. ' I have had, for instance,’ continues 
the same experienced witness, ' in my own 
office, from time to time, a great number of 
apprentices, and I do not think that, (with the 
exception of two or three at most,) any of them 
practised ; they had the very best opportunities 
of learning their business there, all varieties of 
business, perha})s, but they never have prac- 
tised ; they have gone away completely igno- 
rant, and since have changed their professions, 
and others are in no profession at all.’ To 
correct or remedy theseMefects, there is no ex* 
amination; no certificates beyond the usual 
certificates of attendance at dinners for the spe- 
cified number of terms in the English and Irish 
Inns of Court ; no rewards, no honours. Nor 
does it appear that much opportunity is given 
or effort made on the part of the profession, or 
the apprentice himself, to supply these wants* 
The pupil seldom is seen to attend the lectures 
of the university, limited as they are, nor, as in 
England, a conveyancer’s or barrister’s office. 
It is true, indeed, some slight knowledge and 
mechamcal quickness may be gained ,from the 
circumstance, that in Dublin, as Mr. Latouche 
states, conveyancing is generally prepared by 
the attorney: *The first drafts of the deeds are 


is ftiH of business, and the heads of it have no prepared in the solicitor’s offices, and are sei^ 
^me to give him instructions ; and in fact they to tiie counsel for revising;’ but this of itself 
do not to it,* The young man has an oppor- only another evidence of the gross neglec t ^ 
business if he thinks fit, out it lo^i^d to prevail. Questions of^ great picetyv 


tmity of doin^ 
i» entirely in his own hands ; there is no system 
^iuqtructipn whatever. Even if he attends to 
j^rpfesaion, his study is entirely limited to 
^ techmcalitieB and forms of law. In the first 

• See Mr. Taylor's eTidence. 


reposing upon important principles, anff^bpSiS, 
principles requiring great judgment and Know- 
ledge, and therefore great Stu^ and thoixgnt 
for their application,, which Jin Et^land arere^ 
served, on this conviction, |p the higher branch 
;of the profession, yfhxp sp^ialjy devote them- 
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selveB to such al^dies, are devolved without 
covicern to the oMinary solicitor throughout 
Ireland, whose means and zeal for the acquisu 
tion of legal knowledge are, as we have seen, 
confessedly inferior to those possessed by the 
fiolicitor in England. Nor is this individual 
neglect made up by any public effort. A so- 
ciety there is, constituted for the benefit of the 
profession, under the name of the Attornies’ 
Society, but not only is it purely voluntary, like 
that of Manchester and other law societies al« 
ready noticed in England, but unlike those so^ 
cieties, it in nowise contemplates the education 
of its members ; it is a mere society for the 
purposes of a library, and for holding meetings. 
The sum total, therefore, of an Irish 8olicitor*6 
professional education, seems to amount to just 
that quantity of mere formal experience (it 
would be hard to dignify it with the name of 
knowledge) which he may pick up, if he be so 
disposed, in doing the routine business of his 
master in the office, or in the courts.”^ 

REPORT OF COMMISSIONERS IN 
LUNACY. 


Office of Commissioners in Lunacy, 
19, New Street, Spring Gardens, 
30th June, 1846. 

In pursuance of the 88th section of the act 
8 & 9 Viet. c. 100, the commissioners in lunacy 
beg to submit to the Lord Chancellor the an- 
nexed statement, containing a list of the various 
County asylums, hospitals, and licensed houses 
receiving lunatics in England and Wales, and 
setting forth the number of insane patients in 
each at the date of the last visit of the com- 
missioners. 

In the discharge of their official duty during 
the last year, many circumstances have come 
under the observation of the commissioners 
which they propose to «nake the subject of a 
special report hereafter. At present, the com- 
mission has been in operation only between 10 
and 1 1 months ; and the various returns and 
reports to which the commissioners must 
resort, in order to enable them to render a full 
and detailed account of the several matters en- 
trusted to their care, are imperfect, and apply 
only to a section of the year. 

Ihey propose, therefore, as soon as prac- 
ticable after the first year of their labours shall 
have terminated, and they shall have obtained 
more ample materials, to submit to the Lord 
Chancellor a more minute report of all such 
matters coming under their cognizance as they 
shall consider worthy his especial notice. In 
the meantime they oeem it sufficient to advert 
in gena*al terms to the condition of the various 
lunatic establishments, and also to some of the 
smre prominent subjects to which their atten« 
tion has been directra. 

'Phe condition of the asylums, hospitals, and 
licensed houses throughout England and Wales 

> See evidence of Mr, Mahony and Mr. La- 


is, generally speaking, in a satisfactory state. 
In some cases, however, the commissioners 
have suggested improvements in ventilation, or 
additions to the clothing or comforts of the 
patients; in others, a better classification, an 
increase of attendants, and a relaxation of 
straint. In two instances, where they con- 
sidered the supply of food insufficient or of an 
unfit nature, they have felt themselves bound 
to exercise the powers vested in them by the 
82nd section of the act, and have prescribed a 
fixed dietary for pauper lunatics ; in another 
case, they'*have thought it right to inspect one 
of the licensed houses in the provinces, at 
night, in pursuance of the powers given by the 
7 1st section of the act; and in a third, they 
have entered into a minute and laborious in- 
quiry, In reference to certain dleged abuses 
which, as they were informed, existed in one of 
the large provincial asylums. 

No case has occurred in which the commis- 
sioners have themselves been called upon actu- 
ally to discharge any person confined as a 
lunatic ; but they have repeatedly promoted and 
been the cause of the liberation of patients 
whose apparent convalescence justified, as they 
thougiit, their interference. 

The 86th section of the act has been found 
to be useful, and many cases have occurred in 
which the commissioners have been induced to 
authorize the removal of patients, for a limited 
time, to the sea- side or other places, for the 
benefit of their health. The commissioners 
have also occasionally exercised the power 
given to them by the 85th section, by ordering 
the admission to patients of their relations and 
friends ; and after a careful examination of 
many of the registers and other books kept by 
the medical attendants of licensed houses, they 
considered it expedient to put in force their 
authority, under the 60th section ; and on the 
9th day of January last issued an order, con- 
taining directions for the form of a case- 
book,'^ and which, if duly followed, will place 
upon record the history, the character of the 
disease, and the treatment of every lunatic 
patient thereafter confined in any of the 
hospitals or licensed houses in the kingdom. 

I'he commissioners have, from time to time,, 
received communications from various persone,. 
that lunatics have been received in houses that 
had not been licensed. In each of these cases 
the commissioners made inquiries into the sub- 
ject, but tbev have not (except in one instance) 
discovered that any wilful breach of the law 
had been committed. 

In the one instance adverted to, they thought 
it expedient to institute a prosecution against 
the offending party, who pleaded guilty to the 
indictment. In another instance, tneir in* 
quiries induced a person receiving two lunatica 
to apply for a license, which the commissioneiB 
did not think themselves justified in refusings 
the circumstances of the case being such as to 
^ive rise to some doubt as to the party^s 
liability, and to acquit him apparently of having 
knowingly violated the act. 

In reference to other powers of the aet^ the 
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commissioners beg to state, that they have re- 
peatery made inquiries, pursuant to the Q4th 
section, in cases where they supnosed that the 
property of lunatics was not duly protected, 
and have reported thereon to the Lord Chan- 
cellor accordingly. 

The members of the private committee have* 
also visited various single patients under the 
92nd section of the act, and have made many 
inquiries, with the view of ascertaining the pro- 
priety of their confinement, and also whether 
they were subjected to proper medical treat- 
ment, and enjoyed such comforts ' as their 
income entitled them to expect. 

The commissioners have found it scarcely 
practicable in many instances to compel 
medical practitioners, when certifying as to the 
insanity of private patients, to set forth, with 
any degree of care or correctness, the facts 
upon which their opinions have been formed ; 
and the exceeding inaccuracy of numerous cer- 
^tificates has added materially to the amount of 
correspondence in which the commissioners 
have been engaged. 

The certificates for the reception of pauper 
patients have been more accurate; but con- 
siderable difficulty has arisen, as the commis- 
sioners understand, in thinly populated dis- 
tricts, from the necessity of obtaining the 


It seems probable that the stale of public 
business before parliament will delay the 
prorogation for a few days beyond the time 
recently intimated. Instead of the 1 5th, it 
is said the day will be the 2*2nd, or there- 
abouts. The exact time of the dissolution 
of parliament seems partly to depend on the 
state of the harvest. 

So far as we have yet heard, all, or nearly 
all the members of the Bar who are in the 
present house will be again returned. 
Several new candidates are also sfmken of, 
namely, Mr. Serjeant Slme, Mr. Cock- 
burn, Mr. Bethell, and Mr. Rolt. Be- 
sides the few Solicitors in the present par- 
liament, or members who formerly practised 
in that branch of the profession, it is confi- 
dently rumoured that several practising so- 
licitors will at all events become candidates. 
Wc wish them success. Mr. FresUfield, 


formerly a solicitor of first-rate eminence 
incts, irom me neccsBii.y oi ..... and ability, who was several years in the 

opinion of a medical practitioner, not being the bouse, and retired from practice some years 

f.n whirh ...... lavill ooratn forward. 
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medical officer of the union or parish to which ago, it is expected will again come forward, 
the lunatic pauper belonged. Although he was called to the bar in 1842, 

They consider it desirable, as far as is con- j,e possesses, through his sons, a deep in- 
sistent with the liberty ^ the subject, that . * , ■naintq'»^ 'n> r the character and sta- 

everj' facility should be afforded for enabling terest m mamtami% ii^e cna ac . 

lunatics to receive the benefit of proper medical tion of his foinier brethren, a . . 

treatment in an asylum as soon as possible will promote all their just and leasonable. 
after the commencement of their disorder. JThe objects 


number of pauper lunatics on whose V>elialf ad- 
mission into asylums is now required, is so 
large, and both the jmblic and .private lunatic 
establishments are now so deficient in the 
means of accommodation, that the commis- 
sioners have been induced to license a large 
house in the neighbourhood of London ; and 
they have also, as a temporary asylum only for 
pauper lunatics, licensed a part of one of the 
large metropolitan workhouses. 

In conclusion, the commissioners beg to 
state that, as part of their duty, they have, up 
to the present time, visited 302 workhouses, 
and that a report thereon is now in preparation, 
and will be shortly laid before the Poor I.aw 


Our readers are aware from the address 
of the committee of the Metropolitan and 
Provincial Law Association, that it is in- 
tended to submit the state of the profession 
to Parliament. It is announced in the ad- 
dress that— 

I "To promote the redress of the public and 
I professional grievances which have been touched 
upon, the committee propose to bring the ge- 
neral state of the profession under the con- 
sideration of parliament. In the meantime, 
they are taking means to collect the materials 
and evidence to be adduced ; and they strongly 

« 4* .t 


commissioners, conformably to the 111th 
SSionofthe^ct; and that (hey have also.re- f Sn^^^ 

ceived, and taken into their consideration, to ^ “ SLd in the address, 

various plans and estimates relative to county topics which adducinff at the sam^ 

asylums (submitted to them under the 28th or suggesting * i, jjjg opinions. The 


made various reports thereon to her Majesty s 
Friacipal Secretary of State for the Home 


P^artment. 

(Signed,) 


Ashlky, Churman. 


nme insiance. m -r- 

committee folly expect from these aids, too 
from various screes of information opened to 
them, to be prepared wiA a great body of facts 
readv to be estriilished before parhament. 

« 5be committee jwpose to circulate u^* 
-nation on the past and present state of thenn^ 
Son wd on the manner and c^nt m w^b 
the public interest & thereby aSi^d. Stteh 
^onnation the committee conceive toheae* 
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ce;*jsary, not only for the public^ which hae at 
present a very superficial knowledge of these 
matters, but even for the profession itself, which, 
although the sense of injury is general amongst 
its members, has yet to form and mature its 
own opinion on many of the existing evils and 
their remedies. 

^^An investigation before parliament of the 
subjects referred to being an essential object of 
this association, it will be one of the duties of 
the committee to prepare the way for it, so far 
as circumstances will permit, by proper re- 
presentations to members of the legislature, 
and by obtaining the assistance of some of 
those individuals who may be qualified to con- 
duct the proposed parliamentary inquiry in a 
committee of the House of Commons. ‘ 

^To further this object, and to secure, in a 
future parliament, a candid hearing of their ap- 
peal, the approaching general election affords 
to every member of the jircfession an opportu- 
nity of contributing, by directing the attention 
(f candidalts and representatives to the 
'osrtant subjects alluded to in the address** 

We recommend our readers to lose not a day 
in enrolling their names and communicating 
their sentiments to the committee. 

SELECTIONS FROM CORRESPON- 
DENCE. 

REGISTRY OF DEEDS. 

Sir, — I have just seen the letter of J. W. D., 
in your number of 12th June, commenting upon 
my letter in your number of the 29th of May 
last. 1 confess my letter was written in haste, 
and consequently worded loosely, but if 
J. W. D. reads it again, I think he will agree | 
in opinion with me, that the view I took was ' 
not erroneous but correct, I meant to say, if j 
A. held land in July 1827* and had judgment 
duly registered against him in the Common 
Pleas, (and I used the words *^duly entered 
against him, and re-registered down to the pre- 
sent time every five years,”) and there is a 
purchase from A, but no search, and various 1 
subsequent sales with searches, but were against j 
A., and 1 still say, as I said before, that the j 
Imd is bound with the judgment against A.^ in ! 
the hafids of T., in the month of June, 1847. i 
J. W. jJ. must have assumed that it was not 
re-registered every five years, a point which I 
plainly asserted, though after the lapse of 20 
years from A**s sale, the statute, I presume, 
would bar judgment creditor. 

A Constant Reader. 


COUNTY COURT COSTS. 

SiR,^ — In reference to costs under the County 
Courts Act, aDow me to trouble you with the 
following case. At the Marylebone Court the 
judge refused to give me any costs of attend- 
the ground that my client, the plaintiff, 
snould have attended personally, mid that the 


claim, which was for 5Z. odd, did not rMtfire 
professional support. My client is a sculptor, 
and being a foreigner could not have conducted 
the case himself. 

An Attorney. 


CIRCUITS OF THE COMMISSIONERS. 

FOR THE RELIEF OF 

INSOLVENT DEBTORS. 


Autumn Circuits^ 1847* 

HOME CIRCUIT. 

Henry Revell Reynolils, Esq. Chief Commis- 
sioner. 

Kent^ fit Dover, Friday, Nov. 5. 

At the City and County of the City of Canterbury, 
Monday, Nov. 8 

Keiit\ at Maidstone, Tuesday, Nov. 9, 

Sussex, at Lewes, Friday, Nov. 26. 

Hery'ortishire, at IlertfonI, Friday, Dec. 3. 

MIDLAND CIRCUIT. 

John Greathed Harris, Esq., Commissioner. 
Essex, at Chelmsford, Tuesday, Oct. 26. 

Essex, at Colchester, Wednesday, Oct. 27. 
SuffoUc, at Ipswich, Thursday, Oct. 28. 

Norfolk, at Yarmouth, Saturday, Oct. 30. 
Norfolk, at the Ca.stle of Norwich, Monday, 
Nov. 1. 

At tho City and County of the City of Norwich, 
the same day. 

Norfolk, at Lynn, Tuesday, Nov. 2. 

Suffolk, at Bury St. Edmunds, Thursday, Nov. 
Cambridgeshire, at Cambridge, Friday, Nov. 5. 
Huntingdonshire^ at Huntingdon, Saturday, Nov. 

6 . 

Northamptonshire, at Peterborough, Monday, 
I Nov. 8. 

I Rutlandshire, at Oakham, Tuesday, Nov. 9. 

I Lincolnshire, at Lincoln, Wednesday, Nov. 10. 

! Nottinghamshire, at Nottingham, Friday, Nov* 
!12. ' 

At the Town and County of the Town of Notting- 
ham, the same day. 

Derbyshire, at Derby, Monday, Nov. lo. 

At the City and County of the City of Lich6eld, 
Tuesday, Nov. 16 

Staff tn'dsh ire, at Stafford, Wednesday, Nov. 17. 
Shropshire, at Shrewsbury, Friday, Nov. 19. 
Warwickshire, at Warwick, Monday, Nov. 22. 
Warwickshire, at Coventry, Wednesday, Nov. 2 
Leicestersliire, at Leicester, Friday, Nov, 26. 
Northamptonshire, fit Northampton, Monday, Nov* 
29. 

Bedfordshire, at Bedford, Tuesday, Nov. 30. 
Buckinghamshire, at Aylesbury, Thursday, Dec* 

2 . 

NORTHERN CIRCUIT. 

William John Law, Esq., Commianoner. 

Yorkshire, at Sheffield, Saturday, Oct, 16- 
Yorkihire, at Wakefield, Monday, Octr 18. 

At the Town and County of the Town of King a toa - 
upon-Hal), Monday, Oct. 25. 

Yarlai/iira, at the Castle of York, Wednesday, Oot* 

Yorkshire, at Richmond, Saturday, Oct SO. 
Durham, at Durham, Monday, l4ov. 1. 
Northumberland, at the Moot Hall, Newoasll^ 
upon-Tyne, Wednesday, Nov. 3. 
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At tlie Town and County of tlie Town of New- 
ca8t1e-upon-Tyne> tbe same day. 

Cumberland, at Carlisle, Friday, Nov. 5. 
Westmoreland, at Appleby, Monday, Nov, 8. 
Westmoreland^ at Kendal, Tuesday, Nov. 9. 
Lancashire, at Lancaster, Wednesday, Nov. 10. 
Lancashire, at Liverpool, Wednesday, Nov. 17. 
Cheshire, at the Castle of Chester, Saturday, 
Nov. 20. 

At the City and County of the City of Chester, 
the same day. 

Flintshire, at Mold, Monday, Nov. 22. 
Denbighshire^ at Ruthin, Tuesday i Nov. 23. 
Merionethshire, at Dolgelly, Thursday, Nov. 2.5. 
Carnarvonshire, at Carnarvon, Monday, Nov. 29. 
Anglesey, at Beaumaris, Tuesday, Nov. 30 
Mont gomery shire, tkt Weichpool, Friday, Dec. 3. 

SOOTH EHN CIRCUIT. 

Charles Phillips, Esq., Commissioner. 

Berkshire, at Heading, Friday, Oct. 15. 
Oxfordshire, at Oxford, Monday, Oct. 18. 
Worceste} shire, at Worcester, Wednesdav, Oct. 
20 . 

Hereford shire, at Hereford, Friday, Oct. 22. 


Badnvrshire, at Flresteigne, Monday, Cot. 25. 

Hrecknockshire, at Brecon, Wednesdey, Oct. 27t 

Carmarthenshire, nt Carmarthen, Friday^ Oct. 29* 

Cardiganshire, at Cardigan, Monday, Nov. 1* 

I Pembrokeshire, at Haverfordwest, Tuesday, Nov. 

2 . 

Glamorganshire^ at Swansea, Friday, Nov. 5. 

Glamwganshire, at Cardiff, Monday, Nov. 8. 

Monmouthshire, at Monmouth, Wednesday, Nov*. 

Gloucestershire, at Gloucester, Friday, Nov. 12. 

Somersetshire, at Hath, Monday, Nov. 15. 

At the City and County of the City of Bristol, 
Wednesday, Nov. 17. 

Somersetshire, at Taunton, Friday, Nov. 19. 

Cornwall, at Bodmin, Tuesd^, Nov. 2.3. 

Devonshire, at Plymouth, Tlmrsday, Nov. 25. 

Devonshire, at the Castle of Exeter, Saturday, 
Nov. 27. 

At the City and County of the City of Exeter, the 
same day. 

Dorsetshire, at Dorchester, Tuesday, Nov. 30. 

Wiltshire, at Salisbury, Thursday, Dec. 2. 

At the lown and County of the Town of South* 
ampton, Saturday, Dec. 4. 

Southampton, at Winchester, Monday, Dec. 6. 


AlTOllNEYS TO BE ADMEITED, 
Michaelmas Term, 1847. 


IStnrll. 


To whom Articled, Assigned, i^*c. 

Avis, Henry, 25, Lincoln's Inn Fields 

Allix, Wager Townley, 11, Princes* Street, 
Cavendish Square . . . . . 

Axford, John, 4, Hanover Place, Regent’s 
Park ....... 

Andrews, Edward, 3, Duchess Street, Portland 
Place ; Weymouth ; and Melcornbe Regis 

Allan, Edward, 50, Upper Norton St., Fitzroy 
Square ....... 

Arnold, George Matthews, 83, High Hulborn ; 
and Gravesend . . . . . 

Brodrick, Thomas, 35, Great Ormond Street . 

Blackett, Henry, IG, Bedford Row; Islington . 

Barrow, James, 1, Princes Place, Ihike Street, 
St. James’s ; and Manchester . 

Brandon, Gabriel Samuel, IG3, Strand . 

Buswell, William, C7, Upper Charlotte Street, 
Fitzroy Square ; and Leicester . 

Bramwell, Win. Henry, Sunderland; Hough- 
ton-le-Spring ; and Durham . 

Baker, Isaac Palmer, 51, Liverpool Street, 
King’s Cross ; and Ipswich 

Barrett, John William, 8, Great College St., 
Westminster ; and Wiveliscombe 

Brooke, William Henry, Dudley . 

Berners, Henry, jun., 9, Mark Lane ; and 
Wakefield . . . 

Bolton, John, 39» Argvle Street, New Road ; 
Blackburn ; and Manchester Street . 

Brown, Robert Harrison, Wakefield 

Briggs, Frederick, 93, Keuukigtoit Street, 
Beresferd Street • . 

Barnes, Edward Samuri, 2, Falcon Court, 
Fleet Street ; and Wells • 


Clerks* Names and Residences, 

T. M. Vickery, Lincoln’s Inn Fields 

George Rooper, Lincoln’s Inn Fields 

F. Pain Axford, Cornhill 
George Andrews, Weymouth and Melcornbe 
Regis 

John Lawford, Drapers’ Hall 

George Essell, Rochester 
William Brodrick, Bow Church Yard 
B. Lewis, Gray’s Inn Square 

John P. Aston, Manchester 
Heniy Vallance, Essex Street 

A. Paget, Leicester 

John Bramwell, Durham 

S. B. Jackaman, Ipswich 
James Waldron, Hartswell 

C. Parsons, Temple Chambers, Fleet Street 
Messrs. Goode and Bolton, Dudley 

Benjamin Dixon, Wakefield 
John Hargreaves, Blackburn 
F. J. Ridfldale, Gray’s Inn 
John Lofthouse, Leeojs 
Henry Brown, Wakefidd 
W. F. Low, Wimpole Street 
M. Shemmaa, 18, John Shreet, Adeiphi 

Robert Davies, Wells 
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Biggs, John Hall NewtoDj 9 j Clamnont Ft 
^ Pentonvilte; Derby ; Ccdebrobii^^' l^ 

IsUngton WiBiam HUBdwei, B 

Brottghton> Robeii^:-^ Francis Broughtbn, Falcon Square 

John Cridc, Maldon 

Baker, Samud Edward, li7> Soathampton 
Bow, Etts^H Squaerej; and AldWtck 

Cooit, Blagdod . « . « » John Baker, Aldwick Court, Blagdon 

Brodhurst, Alfred, 45, Stanhope Street, Park 
Place, Camden Town ; Newark-upon- 

lYent . Charles Pearson, New Sleaford 

Bleaymire, Edward, 10, Granville Square, 

Pentonville ; and Penrith • . • William Bleaymire, Penrith 

Beattie, James, 51, Hans Place, Sloane St. • H. G. Robinson, Half Moon Street 
*Bell, James, XJttoxeter; and 35, Arlington James Blair, Uttoxeter 

Street, Camded Town • • . • Charles M. Stretton, 18, Southampton 

Buildings 

Chan^ion, Charles, 21, Frederick^ Place, Mile 

End D. Jennings, Whitechapel Road 

Congreve, John, 14, Calthorpe Street, GrayY 

Inn Road ; and Newark-upon-Trent . Godfrey Tallents, Newark-upon-Trent 
Clarke, William, 26, Wilmington Square; 

Barnstajde; Craven Street, Burton Cre- 
scent; Salisbury Street, Strand; and 

King’s Square Charles Carter, Barnstaple 

Collins, William, jun., 2, Islington Place, Park 
Road, Islington; Winchester; 'Phavies 

Inn John H. Todd, Winchester 

Calthrop, Thomas Downie, Morden College, 

Blackheath; and Doddington Grove, Ken- 

nington . . . . . . • J. S. Rymer, Whitehall Place 

Clough, Benjamin Morley, 71, Harrison St., 

Regent Square ; and Bawtry . . . F. H, Cartwright, Bawtry 

Collins, Charles Atkins, 23, Southampton 
Row, Russell Square ; Bath ; Lloyd Sq. ; 
and Great Ormond Street • . . Robert Cook, Bath 

Cotterill, James Hardman, 32, Throgmorton 

Street . W. Henry Cotterill, Throgmorton Street 

Cater, James, jun., Walsall; Soham; and 

Bedford Row, Bamabury Street . . T. Hustwick, Soham 

Carr, William James, Ripponden . . . John Ridehalgh, Ripponden 

Cattell, Christopher William, 1, Brunswick 

Row, Queen Square . . . . J. O. Hall, Brunswick Row 

Cox, Frederick John, 14, Sise Lane . • George Cox, Sise Lane 

CroR, John, 111, Strand; Castleton; and 

Judd Street ...... William Fooks, Sherborne 

Cockcroft, Lonsdale Maying, Newcastle-upon- 

Tyne William Chartres, Newcastle-upon-Tyne 

Chew, Townley, Manchester » . • • John Jacques, Ely Place 

Christopher Chew, Manchester 

Chapman, William Emerson, jun., 8, Arthur 

Street, Gray’s Inn Road ; and Holbeach • Thomas Sturton, Holbeach 
Cheeseman, John Goodger, Steyning . . G. Dempster, Brighton 

C. Chalk, Brighton 

Dalby, Jesse, Wakefield • , • • Joseph Wainwright, Wakefield 

Dixon, George, 14, Hawley Road, Kentish 

Town Thomas Henry Dixon, New Boswell Court 

Duncalfe, John Thomas, 36, Sloane Street, 

Chelsea ; and Walsall • • . • William Thomas, jun«, Walsall 

Dewes, William Pettit, 3, Raymond Buildings; 

Ashby-de-la-Zouch ; and Northampton 

Place, Canonbuiy Square • • « William Dewes, Ashby-de-la-Zouch 

Diclmon, William, jun., PB, Soley Terrace, 

Pentonville ; and Alnwick . • • William Dickson, sen., Alnwick 

Duncan, Andrew, jun., Ilf Featheretone A. Duncan, Featherstone Buildings 
Buildings W. Unwin, Sheffield 


f . in the Common Pl^. 
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Dufty, Richard Arthur, Nottingham 
D^Aeth, <ieorge William Henry, jun^^ 2, Mitre 
Court ; and 60ji Southampton Itow • 

Day, Henry, Uemer Hempstead , . « 

Eagleton, John William, Arthur Street, 6ray*s 
Inn Road ; Newark-upon-Trent ; and 
Belton • « . • . • « 

Eltoft, Joseph, Manchester • . . • 

Ford, Brutton John, 52, Great Marlborough 
Street, Exeter ; and South Street, Berk- 
^ ley Square 

Forbes, John, 26, Queen’s Row, Bayewater; 

and Sunninghill . . . • 

Fellowes, John Butler, 14, Victoria Road, Pim- 
lico ; Plymouth ; and Lombard Street « 
Fuller, Frederick, 23, Southampton Row; 

Lloyd Square ; and Great Ormond Street 
Fullager, Walter Horne, Lewes 
Fisher, Edward Freeland, 9, Sussex Gardens, 
Hyde Park ...... 

Faithfull, Frederick Dundas, 60, Lincoln’s 
Inn Fields ; and Wath-upon-Dearne 
Gibbon, Henry, 32, Great James Street, Bed- 
ford Row ...... 

Game, William, Pointington ; 9# King’s Bench 
Walk, Temple; and Liverpool 
Gramshawe, Robert, 8, Northampton Place; 

Canon bury Square ; and Leicester . 
Godwin, Alfred, 21, Frederick Street, Gray’s 
Inn Road ; Essex Court, Temple 
Gray, Henry Andrews, 17, Brompton Crescent 
Gale, Charles Francis, 10 and 13, Queen’s 
Square 

G revile, Giles, Bristol ..... 
Gowan, William, Dulwich . * . • 

Husband, Sidney Otway, 4, Mitre Court 
Chambers ; Wem ; and Lower Calthorpe 
Street . . • . • . • 

Hare, Richard, 41, Manchester Street, King's 
Cross ; Wyke Regis ; Trelleck Terrace, 
Pimlico 

Hale, James, 19, Charlotte Street, Islington; 

Charlotte Terrace ; Richmond Road 
Harvey, Joseph, 67, Upper Charlotte Street, 
Fitzroy Square ; and Leicester 
Hollingshead, Henry Brock, Billinge Scarr, 
near Blackburn . . . . • 

Hodgson, Richard Huddleston, Bradford 
Henderson, James, 8, Queen’s Row, Pentou- 
ville; Blackburn; and Enfield • • 

Hearn, Thomas Bayley, Ryde, Isle of Wight • 

Holt, Joseph Peirson, 5, Soley Terrace, Pen- 
ton ville ; and Northallerton 
Hallward, Charles Berners, 151, Albany St., 
Regent’s Park ; and Swepstone Rectory, 

Lieicestershire 

Hamer, Thomas Greensit, 2, New Millman 
Street ; Wakefield ; and Upper Calthorpe 
Street 

Holt, Jonathan, 25, Bennett Street, Stamford 
Street ; Malmesbury ; Coventry ; New- 
^ gate Street ; and High Holborn » • 

Haign, John^ Hudderafi^ . • • • 

Harvey, Thomas Morton, Bgham; and 36, 
XJarey Street • ^ • • • • 

Hamilton, Thomas William, 66, Great Tow^ 
Street • , • # • 


John Fox, Nottingham 
Samuel Waller, Cmckfield 
Henry Hughes, Clement’s Inn 
Frederick Day, Hemel Hempstead 


T. F. A. Burnaby, Newark-upon-Trent 
William Christopher Chew, Manchester 

Henry M. Ford, Exeter 

John Mitchell, Wymondham 

E. J. Jenings, Mitre Court Buildings 

N. Lockyer, Plymouth 

John Physick, Bath 
John E. Fullager, Lewes 
R. Alinack, Melford 

C. Fletcher Skirrow, Bedford Row 

G. P. Nicholson, Wath-upon-Dearne 

D. S. Bockett, Lincoln’s Inn Fields 

William Henry Gibbon, Great James Street 

H. H. Statham, and F. Horner, Liverpool 

William Freer, Leicester 

C. Bailev, Winchester 
Robert Gray, New Inn 

J. Bowen May, Queen Square 
C. Grevile, Bristol 

A. T. Upton, Great Winchester Street 


T. Dickin Browne, Wem 

John Henning, Weymouth and Melcombe 
Regis 

Edward Bousfield, Chatham Place 

A. Paget, Leicester 
O. Milne, jun., Manchester 
James Ainsworth, Blackburn 
William Wells, Bradford 
John Wilkinson, Clitheroe 
James Baldwin, Colne 

D. Robinson, Blackburn & Clitheroe Castle 
W. Hearn, Carisbrooke, Isle of Wight 

J. H. Hearn, Newport, and Ryde 

Thomas Fowle, Northallerton 

" J. T. Ambrose, Mistley 

E. T. Cardale, Bedford Row 

T. Haxby, Wakefield 
J. Scholey, Wakefield 

A. Tucker, Charles St^t, Blackfriars’ Road 
C. J. Shirreff, Lincoln’s Inn Fidds 
William Haigb, Huddersfield 

Thomas Hanrey, Egham 

Keith Barsdi, Rprinff Gardena 
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Holland^ WiUiam, 3, Upper Baker St., Pen- 
" tonvilie . . . , . • , A. W. Tooke, Bedford Row 

Haldane, Robert, 29, Old Bond Street ; and 

Old Burlington Street . • . • T. G. Norcutt, Queen Square 

Jule, George Montagu, 88, Piccadilly . . F. Smedley, Jermyn Str^ 

Janeway, William, Portland Place, North 

Clapham Road . . . . . John James Joseph Sudlow, Chancery Lane 

Knapp, Richard, 4, Old Square, Lincoln's Inn; 

11, Lower Charles Street, Northampton 

Square ; 36, Southampton Buildings ; 11 Benjamin Holloway, New Woodstock 
and 51, Devonshire St., Queen’s Square . F. P- Chappell, Quality Court 
Latch, George, 3.2, Golden Square ; Newport, 

Monmouthshire ..... Stephen Towgood, Newport, Monmouth 
Lanfear, William Burbidge, 5, Ijamb’s Con- 
duit Street ; and Aldersgate Street . . H. R. Hill, Throgmorton Street 

Lambert, Alfred, 13, Upper Stamford Street . John Iliffe, Bedford Row 
Lewis, L. Winterbotham, Cheltenham . . L. Winterbotham, Tewkesbury 

J. Thomas, Tewkesbury 

J. B. Winterbotham, Cheltenham 

Leith, Frederick, King’s Square, Goswell John Mowrilyan, Sandwich 
Road ; Jewin Street . . . . J. Raw, 5, Furnival’s Inn 

Milward, George, 13, Half Moon Street, 

Piccadilly Geo. Fred. Prince Sutton, Basinghall Street 

[This List will be continued in our next.] 


ANALYTICAL DIGEST OF CASEvS, 

REPORTED IN ALL THE COURTS. 

CDourtd of Icquitp. 

LAtV OF ATTORNEYS AND COSTS, 

BILL OF DISCOVERY. 

Orders of 1845. — The 125th Order of 
May, 1845, is not applicable to the case of 
a plaintiff at law, being also a defendant in 
equity, who files a bill for discovery in aid of 
hui action, although the subject-matter is tlie ; 
same in the action and suit. Therefore, a de- i 
fendant, when he has put in his answer to such ‘ 
a bill, may obtain an order of course for the 
payment of costs, and a writ of attachment may ■ 
be issued on nonpayment. Dingwall v. iiem- 
ming, 33 L. O. 428. 


in the defendants. Lawrence v. Bowie, 2 Phill. 
140. 

DELIVERY OF BILL. 

Tlie motion to commit for non-delivery of a 
bill of costs must be preceded by an order for 
its delivery within four days. Rc Wheldon, 32 
L. O. 371. 

DELIVERY OF PAPER8. 

See Signed Bill, 

EXECUTORS. 

See Taxation, 

FUND IN COURT. 

See Lien. 

LEGATEE. 

Costs, — Solicitor and Client, — Co.sts as be- 
'een solicitor and client will be allowed to the 


BREACH OF TRUST. 

1. Solicitor's liability, — A solicitor having ad- 
vised his client (a person in an humble station 
of life) to commit a breach of trust by selling 
out stock, of which the client vras a trustee, and 
having himself profited by the breach of trust, 
was ordered to he struck off the Roll, unless he 
showed good cause to the contrary ; but hav- 
ing, in obedience to the decree in the cause, 
replaced the stock, and paid the costs of the 
smt, the court (taking into consideration his 
youth and other circumstances) abstained from 
further proceedings in the motion, upon his 
undertaking to pay to the said parties to the 
suit, their costs, charges, and expenses. Good- 
win V. Gosnell, 2 Coll. 462. 

See Striking qf the JReB. 

2. When severad defeiidiiiito involved in a 
breach of trust, the court, in decrapkqr relief in 
respect of it, decrees the costs of the suit against 
them all, on the principle ei^ffviog tibe phixdiS 
the greater security for the payment, and wth- 
out regard to the rdalive di^ees pC cnlfudbi^j 


plaintiff in a legatee’s suit, where there is a de- 
ficient fund. Burkitt v. Ransom, 2 Coll. 536. 


Fund in Court, — Lien of a solicitor upon a 
fund in court for his costs of suit, protected by 
a stop order. 

No effective proceedings could be taken in a 
suit, in consequence of the contempt of two de« 
fendants : Held, that the plaintiff’s solicitor was 
entitled to a taxation of his costs, and to a*stop 
order on the funds. Hobson v. Shearwood, 8 
Bear. 486. 

MALPRACTICE. 

Disallowance of costs . — A solicitor employed 
in the sale of an estate^ luiew that the tu)b- 
deeds were in the posaesstoa of an adverse 
party; be however proceeded to prepam and 
obtained the executkmof the convegrance wnA 
memofiaL The sde wuat off, m eonsequaii^ 
of the absence of the tiile-^eda. Hewa9.jdsifr 
aUawed tike costs of kba 
deed being .a cloud oa m tide, ha wwiAso.. 
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ordered to deliver it without beinpr paid the’ 2. provisions of the 37th clause of the 
costs thereof, Potts v. Dutton^ 8 Beav. 493. 

PARLIAMENTARY COSTS. 

See Taxation^ 8. 

RESPONSIBILITY OF SOLICITOR. 

A solicitor took an insufficient security for 
his client, and the nature of the transaction was The decision in Erparte Gaitskell, in which 
such, as in the^ opinion of the court to create it was held that applications for the taxation of 
a case of combined agency and trust. He was bills, in the second class of cases provided for 
held (under the circumstances) personally re- by the 37th section of the statute, do not re- 
sponsible for the deficiency, and for the costs quire notice, confirmed. Pender, in re, 2 PhilU 
of the suit. Craig v. Watson, 8 Beav. 427. 69. 

SECURITY FOR COSTS. STRIKING OFF THE ROLL. 


o ec 7 Vict. c. 73, for the authentication Dy 
I nature of a solicitor s bill of costs, are intended 
for the protection of the client only, and there^ 
fore where a bill has been delivered without 
such authentication, that circumstance is no 
objection to an application by the client for its 


1. Misdescription.— Transfer of Title.— Phe Breach of trust.— Fraud,— On a bill filed by 
plaintiff brought her bill for redemption, de- parties interested under a will, against the sole 
scribing herself as A. B,, the widow of the acting trustee and executor, and against his so* 
mortgagor, and claiming as his devisee and licitor, under whose advice the trust property 
executrix ; but she obtained probate of the will had been improperly sold out by the trustee^ 
as A. C., otherwise J5., spinster: Held, that as and applied principally to the solicitor’s use, 
the description of the plaintiff in the suit in- praying that the stock might be replaced, the 
volved the question of her title under the will, court, at the hearing, after directing certain in* 
the above v ariance did not entitle the plaintiff quiries, ordered that the solicitor should show 
to have the bill taken off the file, or security ; cause why, having regard to his answer and the 
given for costs. Griffith y. Ricketts, ^ Hare, ! evidence in the cause, his name should not be 
195. j struck off the roll of solicitors of the Court of 


Case cited in the judgment : Morgans v. Bridges, 
1 B. &. A, 647. 

2, Bmoro/ of next friend.— -In a suit in 
which one of the plaintiffs, all of whom were 
out of the jurisdiction, appeared by her next 
friend, an order to substitute a new next friend 
for the then existing one, alleged to be a per- 
son of insufficient substance, and a menial ser- 
vant of the solicitor who conducted the suit, 
and was also a defendant, or to give security | 
for costs, was varied by allowing such nextj 
friend to continue, security for costs being* 
given by consent, j 

Queer e, whether a defendant can demand se- ; 
curity for costs in a case where all the plaintiffs | 
are b^ond the jurisdiction of the court, butj 
one of whom, not being an infant, appears by a! 
next friend within the jurisdiction, Landor v. 
Parr, 34 L. O. 33. 

SIGNED BILL. 

1 . Construction & 7 Vict. c. 73. — Juris- 
diction. — Order to deliver up papers. — An order 
of course may be obtained for taxing a solici- 
tor's bill of costs, under 6 & 7 Vict. c. 73, s. 
yj, if the same have been actually delivered, 
although it may not have been signed or en- 
closed in a letter signed by the solicitor. 

The above statute does not affect the original 
jurisdiction of the court to order delivery of 
papers, &c., by a solicitor on payment of bis 
taxed costs. 

An order for a solicitor to deliver \x^ all 
papers, Ac,, belonging to his client is restricted 
to such papers as relate to the business in re- 
apect of which the lien arose ; and it will not be 
act aside as irregular, because it may literally 
include other papers, Ac.^ belonging to the 
aatine client, upon which there may exist a lien 
Utr other business, fie Pender^ 33 L, O. 43. 


; Chancery, Goodwin v. Gosnell, 2 Coll. 457. 

> Case cited in the judgment : Dungez v. Angove, 
R. L. 1793, A. f. 548. 

TAXATION. 

1. Special circumstance.*^ — Where a cestui 
que trust seeks to tax the solicitor’s bill paid by 

j his trustee, on the ground of overcharge, he 
! must allege and prove specific items. 

It is a special circumstance,” within the 
meaning of the 6 & 7 Vict. c. 73, where a so* 
licitor produces his bill at the time appointed 
for the settlement of a transaction, and refuses 
to complete, except oh payment thereof. 
Bennett, in re, 8 Beav. 467. 

2. “ Special circumstance.*^ — A mortgagee’s 
solicitor would not part with the deeds until 
payment of his bill of costs, which had been 
delivered to the mortgagor’s solicitor a month 
previously. Held, that this was not a sufficient 
case of pressure to induce the court to order a 
taxation. 

A mortgagor has not a right to have the bills 
of the mortgagee’s solicitor taxed upon different 
principles from those which would be applied 
to the taxation of the same bill upon the pe- 
tition of the mortgagee. 

Payment of a solicitor’s bill, delivered at the 
last moment of settling a mortgage, being in- 
sisted on, without any opportunity of examina- 
tion being afforded, &c., a ''special circum- 
stance,” within the meaning of the Solicitors 

Act. Jones, in re, 8 Beav. 479. 

3. Where payment 

of a bill of costs has been obtained by undue 
pressure, a taxation may be directed on proof 
of overcharge, without showing that such over* 
chaiges are so gross as to amount to fraud. 

It 18 a " special circumstance ” within the 6 
A 7 Vict. c. 73, where, on paying off a morU 





gase, a solicstor produces lus lull md mmgiB 
on paymeiit as a conditiaai iior nniaedtate i^in-; 
pMicm, tiiough items »re objected to^ and a, 
taxation mH be directed after payment if &ere: 
ase apparent overcharges. 

A taxation, at the instance of a mortgagor, of 
the bill of the mortgagee’s solidtor, must be as 
between the solicitor and bis client, the mort- 
gagee. 

Upon an application to tax a paid bill, the 
solicitor will not be permitted to add to any 
under-charges contained therein, hut the taxa- 
tion must be had on the bill as delivered and 
paid. re, 8 Beav. 416. 

4. When refused- — ^The lapse of 12 calendar 
months after payment of a bill of costs pre- 
cludes taxation under the Solicitors’ Act. 

The rule applies where payment is made by 
trustees, &c., and the application for taxation is 
made, under the 38th section of the 6 & 7 Viet. ! 
c. 73, by a party “ liable to pay.” Massey, in j 
re, 8 Beav. 458. J 

6. When refused. — Jurisdiction. — Parties i 
ag^reed to compromise a suit, and the trastee’s j 
costs were to be deducted out of a fund in his ' 
hands. By an order of the Vice-Chancellor of 
^gland the compromise was confirmed. It 
appeared to be the agreement between the 
parties, that the costs should be taxed in the 
case. An application to the Master of the j 
Bolls for taxation under the statute was refused 
with costs. 

Jurisdiction of the Vice-Chancellor, under 
the 6 & 7 Viet. c. 73, to order the taxation of 
bills of costs. Howard, in re, 8 Beav. 424. 

6. Where, upon an application for taxation 
under the Solicitors’ Act, it appears probable, 
that upon grounds not determinable under that 
jurisdiction, payment ought not to be made 
without further investigation, this court may 
properly abstain from ordering payment, or from 
OTdering the delivery up of deeds, till the ques- 
tion which cannot be determined under th)t 
jurisdiction, have been properly investigated 
and determined elsewhere. Dolby, in re, 8 
Beav. 469. 

7m Executes . — A solicitor was employed by 
a testator in his life time, and by his executors 
and trustees after his death. The latter applied 
for the taxation of the bills subsequent to the 
4eath : Held, that the solicitor was, on this ap- 
pUcatioD, entitled to have a taxation of all the 
0^* Dolby, in re, 6 Beav. 469. 

, 8m Parliamentary business. — If a bill of costs 
c^zitalns charges relating to parliamentary busi- 
l^s, and also charms relating to general busi- 
ness, the Court of Chancery lias jurisdiction, 
under the act 6 & 7 Vicft c. 73, to make an 
order for its taxation ; and it is unnecessary to 
obtain the Speaker’s warrant, under the 6 G. 4, 
c. 123, for taxing those costs which relate to 
the parliamentary matters, lb re Charge Smith, 
asL. 0.187. 

9m Irregular order^-^A* who claimed 
some property, conveyed it to trustees, upon 
trusts for carrying on the litigation and pay- 
ment of the costs, &c. The trustees mnjdoyed 
a solicitor, and they raised a sum of money 


upon Am B.> note drawn for that purpoM, 
umich they |daced in the solacitor’s hands. 
alone obtained an ea^arte order for taxation ; 
it was discharged for kregoiarity. Mobbs, ex- 
parte, 8 Beav. 499. 

10. Order of course discharged, on tlie ground 
of the case being mis-stated upon the petition 
for the order. A soUcitor having delivered his 
bill, is bound by it, and the taxation must be 
on the bill ; he is not entitled, as of course, to 
reduce his demand, or to reserve the power of 
adding to the charges. Carven, in re, S Beav. 
436. 

TRUSTEE. 

1 . Solicitor. — A trustee acti^ as solicitor in 
the trust matters, is merely entitled to costs out 
of pocket. The rule is not inflexible, and com- 
pensation may, in special cases, be made liim, 
under the authority of the court, by a fixed al- 
lowance, but not by allowing him to maku the 
usual professional charges. Bainbrigge v. Blair, 
8 Beav. 588. 

Cases cited in the judgment: New v. Jones, 9 

Jarman lilyth, 338 ; Moore v. Frowd, 3 Myl. 

& Cr. 45 ; MarshuU v. Holloway, 2 Swan. 453. 

2. Docal act. — 32?/d Order of August, IS 41. 
— Parish officers having received information 
that a person was a pauper lunatic, likely to 
do mischief, caused an order to be left with 
A. B., who lived at his house, and aj)peared to 

I have the care of him, for his removal to the 
I workhouse. A. B. soon afterwards, assisted by 
j other persons, took him forcibly to the work- 
house in a strait waistcoat. He remained in 
the workhouse about a week, at the expiration 
of which he was brought before a magistrate 
and discharged. He then brought an action 
for an assault and false imprisonment, and an 
action of trespass, against the parish officers, 
and in one of them recovered 400/. damages, 
which, upon a motion for a new trial, were re- 
duced, by consent, to 200/., no new trial being 
granted. The other action was not tried. The 
trustees of the parish having, under a local act, 
authority to manage the parish accounts and 
to superintend the treatment of the poor, 
charged the damages and costs incurred in 
these actions against the poor-rates of the 
parish. The rates so charged were subse- 
quently allowed in <men vestry, and the charges 
paid out of them. Upon an information filed 
against the trustees, for the purpose of com- 
pelling them personally to refund the money so 
paid, as for a breach of trust, the court ffis- 
missed the information, being satisfied upon 
the evidence before it, without regard to the 
proceeding at law, that the parish officers had 
not participated in the forcible removal of the 
pauper, and had in other respects acted reason- 
ably, though, perhaps, not strictly according to 
law, in the discharge of their duty; conse- 
ouently, that they were entitled to he allowed 
toe payment so made, either under the 26lih 
section of the local act, whidi provided that dl 
costs and expenses to he incurred by the 
tmsteeiB, or any persons enqiloyed tVm , aa 
prosecuting or defending any aetkm toueUi^ 
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tiie execution of the act, should bedefrayed -out 
of the jaoney arising by virtue of the act, or 
the general law ^jpUcable to overseers and 
tbeor accounts. 

The 32nd Order of August, 1841, applies to 
the case of an information filed against indi- 
vidual members of a body of public trustees, 
charging such individuals with a breach of 
trust. Attorney^General v. Pearson, 2 Coll. 
581. 

Case cited in the j udgment : Attorney-General v« 
Compton, 1 Y. j& C., C. C. 417. 

3. Apportionment between real and personal 
esftate . — The trusts of a mixed residuary gift of 
real and personal estate having failed, the costs 
of a suit by the next of kin, claiming the whole 
on the ground that the real estate was converted 
out and out, were a})propriated between the 
real and personal estates, although the title of 
the heir to the land was held to be so clear 
that the court adjuged it to him in the absence 
of some of the next of kin. Christian v. Foster, 
2 Phill. 161. 

Cases cited in the judgment: llowse v. Clinp- 
man, 4 Vos. 542 ; Ackroyd v. Smithson. 1 Bro. , 
C. C. 503; Attorney-Geiierftl v. Lord Win-! 
Chelsea, S Bro. C. C. 373; Attorney* General 
T. Hurst, 2 Cox, 364. 

See Breach of Trust. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


informed file officer at the time of Ihs arrast 
that he was proceeding to procure refreshmenl^ 
and Mr. Romilly contended that he had not 
unnecessarily deviated beyond such limits as 
the court would allow. He cited Hntch w 
Blissett, Gilb. 308; Lightfoot v. Cameron, 2 
Wm. Blackstone, 1113; Pitt v. Coomes, 5 
Barn. & Adol. 1078, and the cases there quoted 
by lAttledale, J. ; Bxparte Clark, Re Sewer^ 
kropp, 2 Dea. 8c Chitty, 99 ; Bxparte Watkins, 
in the Attorney^General v, Skinners^ Company, 
1 Cooper, 1, (also in 8 Sim. 377) ; and Re J. T., 
in At torneg’^ General v. Leather sellers^ Company, 
7Beav. 157. 

Mr. RoU opposed the application, and relied 
upon the case before the Vice-Chancellor of 
England, {Bxparte Watkins, supra,) and upon 
the circumstance of the intention to dine not 
having been communicated at the time to the 
officer. 

The Lord Chancellor, after hearing Mr. 

I Romilly in reply, said he did not think be could 
j extend the ])rotection to the present case. In 
j requiring the ])arty to return straight home 
; the court did not mean to say that he was to 
proceed in the most direct line possible ; but 
I here there was a deviation of nearly 400 yards 
I out of his route. The affidavit did not state 
I that he told the officer he was going to dine at 
i the place near w^hich he was arrested, and 
! therefore it was not proved to his loi dship^s 
I satisfaction. The application must be refus^, 
with costs. 


BJEEPORTRD BY BARRISTERS OF THE SEVERAL 
COURTS. 

ilurh ebaiicrllor* 

Re Nias. May 8th, 1847- 
privilege OF SOLICITOR FROM ARREST. 

An obvious deviation from the direct route, 
unexplained at the time qf being taken into 
custody, will deprive a solicitor of his pri- 
vilege of freedom from arrest whilst return^ 
ing home from the court in which he has 
been engaged in the suit of his client, 

Mr. Romilly stated that this was an applica- 
tion by the solicitor for the plaintiiT in the cause 
of Jones V. Rose, to be discharged from custody 
under the following circumstances ; — Upon re- 
luming to his office in Copthall Court, in the 
city, from the Lord Chancellor’s Court at West- 
minster, on the previous Saturday, where he 
had attended professionally in the suit, he 
had taken the steam-boat to London Bridge, 
and was proceeding to the Ship Tavern, in 
Water Lane, for the purpose of obtaining his 
ffinner, when he was arrested between the 
western door of the Custom-House and the 
Coal Exc^nge, under a writ of attachment 
iesued the Master of the Rolls on the 2l8t 
ofI>ec*huit. The divergence from the direct 
route from London Bri^e to Copfhall Court 
tins a little above 300 yards, and he was taken 
itito custo^ at a quarter before a o’clock, bav- 
w WMiiMter a. four miniites after 
2 o’dbck. The affidavit did net etate that he 


James v. Buckle, March 26th, 1847. 

DISCHARGING ORDER OP COURSE. 

An order of course can only he discharged 
upon the ground of irregularity in obtain^ 
ing it, 

Mr. Lee and Mr. Selwyn said, that in this 
I cause James and Buckle had been appointed 
' joint receivers. Buckle had also an interest in 
! the suit, and was desirous of getting in the 
accounts. Being prepared with his own, but 
unable to procure those from James, he took 
out a warrant for the latter to carry in his ac- 
counts, and procured an order from the Master 
that they should be brought in within a speci- 
fied time. After the expiration of the time 
allowed, the Master certified that James had 
made default in bringing in his accounts, and 
Buckle, on the 18th of reb. last, obtained the 
usual four day order that James should bring 
them in within four days after personal service 
of it. This order was subsequently discharged 
by Vice-Chancellor Knight Bruce, upon motion 
by Counsel for James, and, as was represented, 
on the grounds that the court would not en- 
courage Receivers in a cause to go out of the 
course of their ordinar}' business and take an 
active part in the proceedings The present 
motion was to discharge bis Honour*s order. 

Mr. K. Parker and Mr. Hardy, who 
peared for James, having acquimood in the 
above statement, , ^ 

TheZford Chancellor remaiwil,toatlw oould 
not conceive iqKm what grounds tbqr bed ap- 



228 Superior Courts ; Rolh,^-^Vice^Chmceltor.--^Quem*s Bench. 


pliSd to the Vice-Chstncellpr to discharge the 
order of course. They might possibly have 
contested the Master’s order to bring in the ac- 
counts ; but that not having been done^ and 
the certificate of the Master having been regu- 
larly obtained, the four day order followed of 
course. An order of course can only be dis- 
charged on the ground of irregularity in ob- 
taining it, for, as the term implies, a party who 
has a right to apply for it is entitled to have it 
granted. This motion must therefore be al- 
lowed. 

Rodich V. GandelL May 22, 1847. 

PRODUCTION OF PAPERS. — SOLICITORS’ 
LIEN, 

It is no answer to a motion for the production 
of documents j to show that the party is a | 
bankrupt^ and that the documents are in the j 
possession of hvi solicitor ^ who claims a lien ^ 
upon them for costs. 

This was a motion for the production of 
documents. 

Mr. Turner and Mr. Roundel! Palmer ^ for 
the motion, stated, that it was opposed upon 
the ground that the solicitor of the party against 
whom the motion was made, had a lien upon 
the papers for his costs, and that therefore the 
party was unable to produce them. They cited 
Purlong v. Howard, 2 Sch. & Lef. 115; Taylor 
V. Rundall, Cr. & Phill. 104 ; and Brassington 
V. Brassington, 1 Sira. & Stu, 101, to show that 
the court would not allow the solicitor’s right to 
obstruct the course of justice, but it would give j 
time, if necessary, to enable a party to produce 
the documents required. 

Mr. Glasse, in opposition to the motion, re- 
ferred to a dictum of Lord Eldon in exparte 
Shaw, Jac. 270, to show that a party could not 
compel his solicitor to give up documents on 
which he had a lien, without paying his bill. 
But in^ this case the party had become bank- 
rupt since the debt to tne solicitor was in- ' 
curred ; and how could he be compelled to dis- 
charge the solicitor’s lien. 

Lord Langdcde expressed his opinion, that 
the party was bound to produce the documents. 
If a difficulty arose in the way of their produc- 
tion, the court would give him time to take 
such steps as were necessary for that purpose. 
He would make the order subject to such ap- 
plication as the party might make in case he 
was unable to obtain possession of the docu- 
ments. 

Cltt^CtmteXlav of CPnglanb. 

Johnson v. Tucker. June 12th, 1847. 

NOTICE OF FILING REPLICATION. — 23RD 
ORDER OF OCTOBER, 1842. 

Where notice of the filing of a replication is 
not served, pursuant to the 23 rd Order of 
October, 1842, the replication ordered to be^ 
taken off the file. 

In this case a replication had been filed on 


the 1 1th of March last, but notice of such filing 
had not been served until the 1 5th April. The 
23rd Order of October, 1842, directs that no- 
tice of replication shall be given the same day 
on which it is filed. 

Mr. Bethell and Mr. Rogers now moved that 
the replication be taken oflT the file for irregu- 
larity, or that the service of the notice of. repli- 
cation be set aside for irregularity. They con- 
tended that the words of the oraer were clear 
and precise, and that, as all subsequent steps 
in the cause dated from the day on which the 
replication was filed, it would be unjust, by 
keeping the defendant in ignorance of the filing 
of the replication, to deprive him of the time he 
was entitled to, and compel him to go to the 
Master to enlarge publication. That in the 
case of hard Suffield v. Bond, Leg. Obs., Dec. 19j 
1846, the Master of the Rolls had granted an 
application of a similar description, and had 
oraered a certificate of the insufficiency of an 
answer to be taken ofiT the file for irregularity. 
They also cited Johnson v. Barnes, 1 1 Jur. 261. 

Mr. J. Parker and Mr. Glasse, contrii, urged 
that the application was premature, and that at 
present there was nothing irregular in any of 
the proceedings. In the case of Lord Suffield 
V. Bond, subsequent steps had been taken in 
the cause after the certificate had been filed ; it 
therefore differed from the present case, where 
nothing had been done by the plaintiff subse- 
quent to filing the replication, and the defend- 
ant had not been hindered in any way. 

The Vice-Chancellor said, he did not recollect 
that this question had ever arisen before: it 
appeared to him a very reasonable application. 
It was not denied that the defendant, through 
the conduct of the plaintiff in not giving him 
notice pursuant to the 23rd Order of October, 
1842, might be obliged by the course of the 
court to take a proceeding which would not 
otherwise have been forced upon him. He did 
not think that the plaintiff had a right to put 
the defendant in such a position, and he should 
therefore direct the replication to be taken off 
the file, and that the plaintiff should pay the 
costs. 

(Before the Four Judges.) 

The Queen v. Gifford. Easter Term, 1847. 

MANDAMUS. — PRACTICE. 

A parish clerk was dismissed from his office 
on a charge of misconduct by the ineum^ 
bent in Nov. 1841, who died in the year 
1844. The clerk made written applications 
to the incumbent in the years 1843 and 1845, 
but could obtain no answer, A rule nisi 
for a mandamus to the incumbent to restore 
him to the office was obtained in January 
last, and it was stated on the affidavits that 
the poverty of the applicant was the reason 
why an earlier application had not been 
made. 

Held, that, under the facts of this ease, the 
appUcaiionf^ a mandamus was not mwie 
to the court in proper time. 
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A BULB nisi had boclxi obtaim'd calling upon 
Mr. Gifford . the incumbent of Shalford« to show 
cau^e' why he should not restore G. Sturt to 
the office of parish clerk. 


ihff cause against a rule for a mandamus^ 
unless the order had been first brqught into 
this court by certiorari. 


Sir !F. Thesiger (with whom was Mr. Beetham) had been obtuned^ c^in^ lipOh 


iffiowed cause^ and contended that the applica- 
tion was too late. Sturt had been removed 
from the office of parish clerk on a charge of 
embezzlement^ in November, 1841, by Mr- 
Onslow, who was then incumbent of the parish, 
and who died in 1844. Since that time there 
have been three incumbents, and no application 
is made for a mandamus till January, 1847. 
(He was stopped.) 

Mr. Self in support of the rule. It appears 
from the affidavits that Sturt by being deprived 


5 overseers of the townships in the Oldham 
union to show cause why a writ of mandamus 
should not issue commanding them to assemble 
and appoint a barrister to act as returning officer 
at a certain election of guardians for that union in 
pursuance of the directions of an order of the 
Foor Law Commissioners. 

Mr. J, Cobbett showed cause, and contended 
that the order of the Poor Law Commissioners, 
which was now sought to be enforced, was in- 
valid. [Ijord Denman f C. J. Can you raise an 
objection to the validity of the order without 


of thfe office of parish clerk was reduced to great the order by ^to 

novertv. That in the vear 1843. and on two mi ® . J 


certiorari ?] The 4 & 5 W. 4, c. 76, s. 105, 
does not say that orders of the Poor Law Com- 
missioners can only be questioned when brought 
up by certiorari. 

Mr. Tomlinson contr^,. These orders, by the 
42nd section, have the same effect as if they 
were embodied in the act, and then the 105th 
section provides the remedy by certiorari. 
'Fhere is therefore no other mode of impeach-* 
ing the validity of this order. 


poverty. That in the year 1843, and on two 
occasions in 1845, applications in writing had 
been made by him and his friends to Mr. 

Onslow and the incumbent who succeeded hina, 
but they could not obtain any answer to their 
applications, and until there had been a refusal 
the applicant was not in a situation to come to 
this court for a mandamus. [Mr. Justice 
Wighiman, The rule is, that the application 
must be made promptly, otherwise the court will 

not listen to it. J The delay has arisen j I entertain a clear 

poverty of b tort, and the application has been ; Poor Law Commissioners have 

made as early as possible under the cucum- j j ^ 

stances of the wse. ■ the regulation of the relief of the poor, and that 

Mr. Justice Pattesa,,^ I here is no precise i ^ ^ 

rule of court as to the tone within which an ap- ^ ^ jegisfative enactment, 

phcaimn of this kind may be made, but the facts | so^nsidered until it shall have 

and circumstances of each case must guide the ^ certiorari and quashed. If, 

court m the exercise of its discretion. I do ; ft can be shown that the order was 

not think we ought to grant a rule for a man- i ^ matter relating to the administra- 

damus under these circumstances. I do not the Poor Laws, and consequenUy that 

say that poverty would not be a sufficipt e.x- Commissioners had no jurlsdic- 

cuse under any sta e of facts, bu: in this case I ^ jiou on the subject, then the order must fall of 
can imagine it iniglit have been most material , 

1' 1 1.1 1 I : iiRCJi. 


that the application should have been made ! 
during the life of Mr. Onslow. 

Justices Wighiman and Et'lc, concurred. 

Rule refused. 


The Queen v. The Ooerseers of the Oldham 
Union, Trinity Term, 1847. 

ORDER OF POOR LWV COMMIS.SIONERS. ; 

MANDAMUS. — CERTIOllAUI. 

The Poor haw Commissioners made an order : 
directing the overseers of the townships of | 
a union to assemble and appoint a barrister 
to act as returning officer at a certain \ 
election of guardians, A rule for a man^ 
damns to the overseer having been abtained^ 

Held, that there was nothing on the face of 
the order to show that the Poor haw Com- 
missioners had exceeded the jurisdiction 
given them by the 4^5 W, A, c» 76; 

Hdd, also, that if the Poor haw Commis- 
sioners had power to make the orders the 
validity <f it could not be discussed in show- 

^ hmd Denman, bad left the court. 


Mr, ,T, Cobbett then contended, that a return- 
ing officer for several parishes or townships 
was not an officer named in the 4 & 5 W. 4, Ci 
76, The effect of a contrary decision would 
be to make overseers union officers, and to 
cause them to depart from those duties which 
the law calls upon them to discharge. 

Lord Denman, It appears to me that the 
appointment of a returning officer is one of 
those things which must be don^ for the general 
execution of the powers given by the act. 

Patteson, J. I think the 40th and 46th sec- 
tions, taken together, clearly show that the Poor 
L^w Commissioners have power to require a 
returning officer to be ajipointed for carrying 
into effect the general purposes of the act. 

Coleridge, J., concurred. 

Erie, J. I am of opinion that the commis- 
sioners have ^power to make an order like the 
present, and if it is within their jurisdiction, 
then the validity of it cannot be disputed, 
unless first brought up by certiorari. 

Rule absolute. 





fberefore think, that the Sotonitol BUkM k 
the continttous service efdMt Ckmm, ewi k 
U inconsistent with the |ifiv&M6S Ckoiwii 

ibat he should be arrested, kk aot.Moessafy 
for me to say what is dbe prdpeir comae in a 
Case, like this. Xu a Keeble>^3, it is sai^^hat 
the I^rd Chat&lM^^ eKhor^vit^^ 

such or make item pay their debts, the 
lege being the king’s, not the parties.” But 
with that 1 have nothing to do. 

. Rule absolute. 


Vogel and another, executors of Ann Vogel, v. 
Thompson, Trinity Term, 1 June, 1847* 

KXBCUTORS. — SCIRE FACIAS. — JUDGMENT. | 

Where executors move for judgment on the 
sherifTs return nil ” to a writ of scire 
facias, the affidavit in support of the appli- j 
cation must state that probate has been] 
taken out, I 

In this case the plaintiffs, as executors of; 
Ann, Vogel, issued a writ of scire facias to ; 
revive a judgment recovered by their testator.; 
The sheriff having returned nilf* 

Miller moved for judgment upon an affidavit ; 
Stating, that on the 3rd January the judgment 
was recovered by the testatrix, and that the 
plaintiffs were executors; but the affidavit did. 
not state that probate had been taken out. 

Pollock, C. B. The affidavit is insufficient. , 
Before we grant this application we ought to 
be satisfied that the plaintiffs have obtained 
probate of the will. 

AldersOn, B. The affidavit might have been 
sufficient if this were a proceeding in which 
the plaintiffs could get probate at any time 
during the course of it ; but here the plaintiffs 
ask for judgment; they ought therefore to show 
that they have obtained probate. affidarit 

must be amended. 

DISSOLUTIONS OF PROFESSIONAL PART. 

NERSHIPS. 

From May ^bth to June 1347, inclusive, 

wittidutes when gazetted, 

Ffoolcs, WilUftTn, Henry ('linrlos Goodden, and 
Thomas. Ffoolts, Sherborne, Attorney's and 
. Solicitors, b 3 far ns regards tlie said Henry 
Charles Goodden. June 1. 

-Gibson, John Robinson, and John Alexander Spald- 
ing, 9, Coptball Court, Attorneys, Solicitors, 
and Conveyancers. June 11* 

' Nl^ild, Henry Isaac, and Frederick George Unwin, 

' 40, Ely Place, Attornoys-at-Law, Juno 1. j 
Pool, Joseph Edmund, and Frederick Horatio Boul- 
^ ton, 1, VValbiook Buildings, City, Attorneys and 
Solicitors. June 15. 

:SUde, John, and William Denson Jones, Devizes, 
Attorneys, Solicitors, wid Conveyancers. June 
11 . > 

Wartnaby, Henry,- Richard Austwick Westbrook, 
and George" Gisby, Warey Atlorneys-at-Law, 

• so far as concerns" the said*: Henry Wartnaby. 
May 28. 

.-Willesford, Charles, and Jolm,Ti^er, Tavistock jr 
Attorneys and Solicitors. Jtj.ne 11. 


■Clsav*/..: -■ 

:faMk 

Utitih whim pmuitsd, 

Ashton* WiUten Henry, Stockport, June 4. 
Biowne, Eyles Irwin Caulfield, Kidderminstef. 

7: Junes.' 

C1iaieley« Prederick, Am^mhain. June 15. 

Clarke, Edwin, Longton. June 18. 

Fenwick, John Clerevaulx, Newcastle-upon-Tyne. 

June 8. 

Plummer, Stephen, jun«, Canterbury. May 25* 
Reynolds, Henry, Handswortb. June 18. 

Selby, Francis Thomas, Spalding. May 25. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

of Eorte. 

NEW BILLS IN PROGRESS. 

London City Small Debts. Passed. 

Juvenile Offenders. For 3rd reading. 

Highway Rates. For 2nd reading. 

Clergy Offences. In Committee. 

illousc of Commouo. 

NEW BILLS IN PROGRESS. 

Encumbered Estates (Ireland). Re-coni- 
mitted. 

Registration of Voters. Re*coinrnitted, 

Paiiiamentary Electors. For 2nd reading. 

Vexatious Actions. In Committee. 

Insolvent Debtors. For 2nd reaiUng. 

Joint Stock Companies. In Cominittee- 

House of Commons Taxation of Costs. For 
further consideration of report. 

Poor Laws .:k(l ministration. For 3rd read* 

Abolition of Mastership in Chancery. For 
2nd reading. 

Abolition of Public Office in Chancery. 
Fbr 3rd I’eading. 

THE EDITOR’S LETTER BOX. 

A CORRESPONDENT inquires whether a per- 
son can be restrained from making a patent 
article merely for his own use ? In the letters 
; patent all persons are prohibited from ‘'^eiAer 
; directly or indirectly making, using, or putting 
I in 2}ractice the invention.” In Mr. Hindmarch’s 
i elaborate work on the Law of Patents it is said 
j that the subject of the grant thus made by the 
patent is a sole and exclusive privilege which 
extends to the using and exercising of the in» 
ventioH or art invented by the patentee ; to the 
making of articles by means of the invention or 
the exercise of it ; and to the vending of such 
articles to the public.” — Page r*3. *‘If 
person, except the patentee, make articles iic* 
cording to the patentee’s invention, he coiumits 
an infringement of t^e patent. 

A trustee under a will of personal property, 
is directed to lay it out on government, or real, 
or good personal security. He has lent the 
trust-money to B., (who has become a bimk* 
rupt,) on his bond or note of hand. Caa 
eestm gue trust cidl upon the trustee to miike 
good the trust-fund 4mt of his own pocket ! > 
Articled Cledc’e” letter shall be At- 
tended to. 



DIGEST, AND JOUKNAL OF JURISPRUDENCE. 

SATURDAY, JULY 10, 1847. 


Quod magis ad nos 

Pertinety et nescire malum est, agitamus.” 

Horat. 


BUSINESS OF THE COMMON LAW 
COURTS. 


CONTEaMPORANEOUS sittings in banco 
AND NISI PRIUS. SEPARATE BARS. 

A CIRCUMSTANCE occurrcd at the banco 
sitting of the Court of Exchequer, one day 
during the past week, which has had. the 
effect of directing public attention to the 
present state of the business in the courts 
of common law. In all three of the courts 
there is a considerable arrear, and with the 
praiseworthy design of reducing the num- 
ber of causes remaining for liearing at the 
termination of Trinity Term, the judges of 
the Courts of Queen’s Bench and Ex- , 
chequer, under the authority of the statute | 
1 & 2 Viet. c. 32, appointed certain days 
for sitting in banco at Westminster, con- 
temporaneously with which these courts 
were sitting at nisi prius, at Guildhall, for 
the trial of issues, the venue in which was 
laid in London. This arrangement has 
proved most inconvenient to the profession, 
and, in many instances, disastrous to the 
suitor. Unless the leading counsel gene- 
rally declined accepting briefs at the 
London sittings, the courts sitting in 
Banco could not be punctually attended, 
and points reserved at nisi prius, in order 
that an opportunity might be afforded for 
^deliberate argument, must, in all proba- 
bility, be disposed of in the absence of the 
counsel who had previously conducted the 
case, and upon whose exertions the client 
IRMunly relied for bringing the merits fairly 
and fuily before the court. 

l%e mischief and injustice occasioned 
by the existence of such a state of things 

Vpi*. xxxiv. No. 1 , 009 . 


may be more readily understood than ex- 
plained. The suitor is more damnified, 
and feels more dissatisfied, by a speedy de- 
cision given under such circumstances than 
by delay ; and the administration of justice 
itself is prejudiced by having points of 
great pith and moment ” determined after 
a partial investigatioi^and imperfect argu- 
ment, or it may be, in the absence of 
counsel, and w^ithout any argument. These 
evils were so strongly felt by the leading 
i members of the bar, that a public and 
i formal representation was made to the 
Barons of the Court of Exchequer on the 
subject, who, it is only doing tliein justice 
to state, met the matter with the greatest 
candour and fairness. It was admitted, 
that the contemporaneous sittings of the 
same court at Westminster and Guildhall 
was most inconvenient and detrimental to 
the public interests, and that a general uti- 
, derstanding prevailed in the profession, 

; when the statute authorising sittings after 
I Term in Banco was in progress through 
parliament, that those additional sittings 
w'ere not to interfere with the 7iisi prius 
sittings in London after Term. As far as 
! we can understand, it is not proposed that 
i the Court of Exchequer should again ap- 
; point sittings in Banco, whilst the court is 
I held at Guildhall for the trial of nisi prius 
causes. Of course, the inconvenience 
complained of; will continue to exist, unless 
the Courts of Queen’s Bench and Common 
Pleas adopt the same rule as the Court of 
Exchequer, and refrain from ^pointing 
those simultaneous sittings. Should a 
uniform practice in this respect be adopted 
by all the courts, as it is clearly desirable 
there should be, the question reUains, how 

u 
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U; the arreiir of business at present existing 
to be got rid of, or prevented from increas- 
ing? The additional sittings in Banco 
were considered necessar}', because the 
Terms were foujid insufficient for the dis- 
posal of the hmiaem bnouelil hrforr the 
courts during Term. Should the duration 
of the Terms be protracted, or should an 
additional court be established with con- 
current jurisdiction, to lighten the pressure 
which begins to be so severely felt by the 
judges of th.e existing courts? 

This is a matter requiring serious and 
anxious consideration from those on whom 
the responsibility devolves of providijig for 
the duo administration of justice. To 
lengthen the duration of the Terms, it 
would become indispensably necessary to 
alter the periods aj^pointed for holding the. 
circuits, and to adopt fresh arrangements j 
in nearly every brancli of the administra- ^ 
t ion of justice In which tl;e common law 
judges ai*e engaged. AVliether a change 
of arrangements could be devised which 
would not produce greater inconveniences 
than those it is proposed to remove, is, at 
the best, extremely doubtful. I'hc ex- 
pense of c&tablishii^ and maintaining a 
new court of co-ordmatc jurisdiction with 
the three courts of common law, is the ob- 
jection, we doubt not, wUh which any such 
proposition would be met at the outset, al- 
though it is the objection, perhaps, of all 
others, entitled to tlic least weight. The 
inhabitants of a country so highly taxed as 
this is, liave indeed reason to comi)Iain of 
the manner in which their affairs are 
managed, if sufficient cannot be spared to .; 
defray the comparatively trivial expenses ‘ 
incidental to the efficient administration of; 
justice. Be that as it may, no practicable 
arrangement could he suggested to prevent 
the inconvenience and prejudice to suitors 
whicli must arise from having distinct and 
independent sittings of the same court in ; 
different and distant localities. We con-! 
ffdently hope, tlierefore, to see a plan open j 
to so much and such well-founded objection 
^abandoned at once and for ever, whatever 
may be substituted. | 

The difl&cuJiy of securing the attendance * 
of leading counsel, even when all the 
courts are sitting in Westminster iJalb is 
notorious. Tlte anxiety'', disappointment, 
and not unfrequentlv, liie positive injustice 
to which clients and their responsible ud- 
vist^s are subjected in conae^ence of the 
tmeatpecied absence of n. counsel at the 
nsoineiit wlien his services are needed, can 
mlj be uaderstaod by those practically^ ao 


I quainted with the business of the courts. 
The obvious remedy for this evil is, that 
the leading counsel should select particular 
courts and practise cxcluswely in those 
courts. Tins course, has been voluntarily 
I adopted by many eminent advocates with 
! equal aefrant age to themselves and satis- 
I fiiction to (heir clients. The present Chief 
! Justice of the Common Pleas, (Sir Thomas 
; Wilde,) and Mr. Bar(?n Platt, for many 
: years confined their practice, the one to 
, the court over which he now so worthily 
' presides, and the other to the Court of 
Queen's Bench. Tlie three courts, \vc be- 
lieve, furnish instances in whicli gentlemen 
of acknowledged capacity and extensive 
practice have attached themselves to a par- 
ticular court. "I'lie certainty of having a 
counsel always at his post when the cause 
in w hich he is retained is called on, is an 
advantage too obvious not to be readily ap- 
preciated. Those who have adopted a re- 
solution so satisfactory to their clients, and 
so consonant with that which the public at 
large consider to be the correct course, will 
be sure to firul their reward. W'e trust 
their example will be speed followed by 
all who have arrived at tlie position to ac- 
cept leading business at the bar. It is ui> 
necessary, aiul w ould be injurious, to im- 
pose such a restriction upon juniors. As 
already hinted, however, if the principle of 
selecting a particular court was adopted 
by the bar to the fullest extent, it w^ould be 
ineffectual if the same court Ijcld its sit- 
tings at different j)laces contemporaneously. 
Such a system unreasonably requires tlie 
discharge ol* duties from their nature. irre- 
concilable, and, desirous to see all the regu- 
lations of our courts approved of and re- 
spected, we trust it may not be persevi&red 
in. 


LAW or LANDLOllD AND 
TENANT. 


INSDFFICIiNT NOTICE TO QUIT. 

The latest published number of rejxirCS 
of the Courtof Queen's Bench^ containstwii 
cases upon tiie sufficiency of notices io 
quit, to be added to the multitude of cases 
already determined and ranging under the 
same head. Upon a hasty review of this* 
class of cases, it may be conceived tlie rule 
requiring lialf-a-year’s notice to^quit was 
so inconvenient that it ought never to Imire 
been established ; but upon a closer exanii- 
nation of those cases, it will be found that 

* 7 Queen’s B. ReportSj part 3. 
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ihe ‘difficulty and uncertainty have been 
produced mainly by a departure from the 
pUun rule« and by the adoption of subtle 
distinctiona suggested vritli the design of 
preventing the la«r from operating harshly 
in particular instances. 

Amongst the cases to which this obser- 
vation applies is^ that of Doc dem. Lord 
Mnntingtower v. CuUiford^^ which was 
pressed upon the court in a late case, and 
has now for the first time been expressly 
overruled. There, a notice, dated the 27th 
Sept., required a tenant who was let into 
possession on the 4th August^ to quit '‘at 
Lady-day next, or at the end of your cur- 
rent year the current year expired on 
tlie 29tli Sept. ; and this was held to be a 
good notice for the current year ending at 
Lady-day, because a two days’ notice could 
not be intended ; and Bayley, J., said, ap- 
parently with the concurrence of the rest 
of the court, that the notice must be un- 
derstood so as to be effective. Doc dem. 
Lord Hantinytower v. Culliford was cited in 
a subsequent case of Doe dem. Williams v. 
Smith.^ In that case the tenancy expired 
in February, and the notice, dated 21st 
October, 18;i3, was as follows : — " at the 
expiration of half a 3'ear from the delivery 
of this notice, or at such otlier time or 
times as your present year’s holding of or 
in the said premises, or any part thereof 
respective!}', shall expire after the expira- 
tion of half a 3'ear from the delivery of this 
notice.” Mere the present 3'’ear’s holding 
expired in February, 1834, but as the 
notice necessarily referred to some time 
after the expiration of half a 3'ear from the 
notice, it was held that the word “present’" 
might be rejected, and the notice applied 
to February, 1835. Both those cases 
were brought under the consideration of 
the Court of Queen’s Bench in the late 
case of Doe dem. the Mayor of Richmond v. 
Morphett:^ There the defendant held 
under the corporation of Richmond from 
Martinmas to Martinmas, and a notice 
dated and served on the 21st Oct., 1842, 
he was called upon to quit “on the 13th 
day of May next, or upon such other day 
or time as the current year for whicdi you 
now hold the same will expire.” The ob- 
jection to tliis notice was, that it was either 
a notice for Martinmas, 1842, in which 
case the time was insufficient, or for 13tli 
May, 1843, in which case it did not expire 

^ 4 DowL & Ry. 245« 

5 Ad. & El. 35a 
7 QueenV B. Rep. 57Jr. 


at the end of a years tenancy. The^coifrt 
was clearly of opinion that the notice was 
insufficient : it could not be good for May, 
and the current year expired in November, 
a few days after the date of the notice. If 
there was an absolute inconsistency, the 
court might perhaps reject part, but a 
notice bad in its origin could not be made 
good by putting a strained interpretation 
on terms quite clear in themselves. The 
judges also expressly declared that Doe 
Lord Himtingtoioer v. Cidliford was not 
good law, and that the doctrine there laid 
down, that the language of a notice might 
be altered to give it effect, was not main- 
tainable. “ If we were to interpret notices 
upon the principle there acted upon,” says 
Patteson, J., “where could we stop?” It 
would be to say at once that every notice 
shall be valid. 

Three of the four judges who thus ex- 
pressed themselves in Doc dem. Mayor qf 
Richmond v. Morphett^ determined, in the 
case of Doe dem. Williams v. Smith, that 
the word “ present may be rejected as 
surplusage, and a notice held valid which 
was admitted to be lame and inaccurate. 
The distinction between that case and the 
more recent case of Doe dem. Mayor qf 
Richmond v. Morphetl is, that in the last 
case the court was not only called upon to 
reject, but to add words, and to read the 
notice as if it ran, — “ the current year 
ending h(df a year after this notice.’* 

In the second case now reported,® "a 
yearly tenant gave liis landlord notice on 
the 3lst January, to quit on the 1st May 
following, and it was admitted that the 
notice was insufficient, but the question 
was, whether there was not a waiver of a 
half 3'car's notice. It appeared that tho 
landlord at first acquiesced, but ultimately 
refused to accept the notice. The tenant 
quitted according to his notice, and the 
landlord then entered and did some repairs. 
He afterwards brought his action for use 
and occupation, for the half 3’ear’8 rent due 
after the tenant quitted, and the Court of 
Queen’s Bench held, upon the authority of 
Johnstone v. lludlestonef that the tenancy 
was not determined by the acts of the land- 
lord, and that he was entitled to recov^^r 
against the tenant.^ ; 

® Bassell v. Landsberg, 7 Q- B* 638. 

^ 4 Barn. & Cress, 922. 

t The question whether a surrender ema be 
inferred trom the mere conduct of paftiea^ 
wittout gxiy act done which would take effitet 
MM estoppel, waa discussed m a late ease eC 
Lyon V. need, in the Exchequer, reported 13 
Mees. fe W. 285. M 2 
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the duties, rights^ privileges, and emolument' 
thereto belonging, as if a master in ordinal 
had been duly appointed to succeed the sai^ 
Andrew Henry Lynch, but nevertheless fmr a 
time not exceeding twelve months from the 
passing of this act ; Provided always, that ui 
the event of the death, resignation, or removed 
of the said George Barrett and Edward Wright, 
or either of them, before the expiration of the 
said twelve months, it shall be lawful for the 
Lord Chancellor, if he shall think fit, to appoint 
a successor to them or either of them during 


NEW STATUTES EFFECTING ALTERA. 

TIONS IN THE LAW. 

ABOLITION OF A MASTERSHIP IN CHANCERY. 

10 & 11 ViCT. C.60. 

An Act to abolish One of the Offices of Master 
in Ordinary of the High Court of Chancery. 

[2nd July, 1847.] 

1. Recites 3 4 W. 4, c. 94, appointing 

Tnasters and giving salaries, to their clerks. 

5 Victm c. 5, abolishing master of Exchequer the time aforesaid. 
and appointing Mr. Richards. Resignation of , 3. Compensation to chief and second clerks.-^ 

Mr. Jjynch. One mastership abolished. — That it shall be lawful for the Lord Chancellor, 
Whereas by an act passed in the 3 & 4 W. 4, with the consent of the commissioners of her 
c. 94, it was enacted, that the appointment of Majesty*s treasury, to award such compensation 
all masters in ordinary of the High Court of (if any), and in such manner and upon such 
Chancery should be vested in his Majesty, his conditions, as he ma^ think fit, to the said 
heirs and successors, and that such master George Barrett and Edward Wright, or either 
should thereafter be appointed by letters patent | of them, in consideration of the loss they or he 
under the great seal of Great Britain ; and it | may have sustained by the abolition of the said 
was by the said act also enacted, that the salaries 
to be paid to the chief and junior clerks of each 
of the said masters should be 1,000/. a year and 
150/. a year respectively, and that it should be 
lawful for the said junior clerks to receive and 
take lid. per folio of 90 woi'ds for every copy 
of every document or writing made in the office 
of the said master : x\nd whereas by an act 
passed in the 5 Viet. c. 5, Richard Richards, 


I office of master in orainary. 


REPRESENTATION OF THE PRO- 
FESSION IN PARLIAMENT. 


At the commencement of the present 

year we called the attention of our readers 

fesguire, then o^ne of the masters of the Court ' Ip the want of due pnofessional repi esenta- 
of Exchequer, was appointed as an additional ‘ ^ ‘ 

master in ordinar}' of the High Court of Chan 


eery, and it was thereby enacted, that upon the 
death, resignation, or removal from office of 
the said Richard Richards it should be lawful 
for her said Majesty from time to time by letters 
patent under the great seal to appoint a fit and ; 


tion in parliament. Looking at the events 
of the session, wc cannot say that our 
‘Mearned friends on either side of the 
house have rendered much “ suit and 
service," either to the law itself, or to any 
branch of the profession. The only ex- 


proper person to supply such vacancy; And * "’G can find is in the labours of Mr. 

whereas Andrew Henry Lynch, Esquire, late, Watson’s committee for inquiring into the 
one of the said masters in ordinary, aid on the enormous amount of fees of courts of law 
25th day of March now last past duly resign ; and equity. We anticipate that much 
his said office, and the same thereby beetle : „ood will ultimately result from the investi- 

and now 18 vacant : And whereas xt is expedient ; 

that the number of the said masters in ordinary ^ ® ‘ ^ com- 

of the High Court of Chancery should be re- , relating to the taxes on justice, 

duced to uie same number as existed before i The report of the Legal Education Com- 
tbe passing of the said last-mentioned act : Be ; mittce, founded on the evidence of tlic pre- 
it therefore^ enacted by the Queen’s most ex-| vious session, is also a valuable contribution 
cellent Mmesty, by and with the advice and ; to our defective stock of information on the 
consent of the I^rds spiritual and temporal, ^f the profession. 

“• i ‘M-k .!» -mben, of .l.«e 

That it shall be lawful for her Majesty not to *‘>’® entitled to all praise for 

fill up the oflSce so vacant by the resignation of i devotion of time and attention to the 


the said Andrew Henry Lynch, but that the 
same shall be and the same is hereby abolished. 

2. Chief and second cle*'ks retained for period 
not exceeding twehe months . — ^That for the con- 
venience of prosecuting the causes and matters 
referred to the said Andrew Henry Ljmch, and 
now transferred to the other masters in ordinary, 
it shall be lawful for the Lord Chancellor, if he 


important subjects before them, we search 
in vain for any other evidence of profes- 
sional zeal amongst the many eminent law- 
yers who adorn the roll of parliament. 

It will not be a useless employ nient. if 
our readers, in contemplation of tlie close 
of the present and the election of a new 


shall think fit, to retain Gemge Barrett and parliament, will go over the names of the 
Edwaicd Wright, the late chief and second members of the bar who hold seats in' the 
of the said Andrew He:^^ Lynch, as House of Commons, first examining thoMS 
chief and second, clerks respectively, with idl ^ho are either well known in Westminster 
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Hall or in the ranks of law reform. Let 
t^m ponder upon the deeds done by these 
gentlemen towards the real improvement of 
the administration of justice, or the due 
maintenance of the station and character of 
professional men, and we shall be infinitely 
obliged by receiving a statement of their 
senatorial labours, whether successful or 
otherwise. 


NOTICES OF NEW BOOKS. 

The Lord Chancellors and Keejyers of the 
Seal in the reign of King John. Com- 
municated to the Society of Antiquaries 
by Edward Foss, Esq., F.S.A., and 
published in the Archceologiay vol. xxxii. 
London : J. B. Nichols & Son. 1847. 

This is an exceedingly interesting dis- 
sertation on the Chancellors and Keepers 
of the Seal in the reign of King John, 
Notwithstanding our natural respect for 
most of the subjects which relate to ages 
long passed away, w^e must admit that 
many topics of antiquarian research are 
not deserving of the expenditure of learn- 1 
ing and ingenuity which are sometimes be- 
stowed upon them. Here, however, we 
heartily enter into the controversj^ and 
rejoice that Mr. Foss has investigated, with 
his accustomed accuracy of research and 
force of reasoning, the several questions 
which arise on this important portion of our 
legal history. A discussion, indeed, which 
relates to the Charters of a reign me- 
morable for the greatest of all our charters, 
cannot fail to interest every reader. It is 
very remarkable, as pointed out by Mr. 
Foss, that 

‘^Scarcely two writers agree either in the 
names or the succession of the Lord Chan- 
cellors of the reign of King John. The earlier 
compilers of the list of those officers had to 
rely either on the historians, who were often 
mistaken, or on their own examination of 
ori^nal documents, which was necessarily 
limited and unsatisfactory. Since the nubll- 
cations issued by the Record Commission, and 
subsequently by royal authority, the means of 
arriving at correctness have been materially 
increased ; and recent authors must he pre- 
ramed to have used them. Much allowance 
is therefore to be made for the errors of the 
former, while the assertions of the latter be- 
QOine a fair subject of critical inquiry ; the 
more especially in John’s reign, most of the 
records of which have been published in ea^- 

■t.v* . 

; Foss then states the names of the 
who have treated of the’ 
of Ibis pericKtiy and pro* 

ceeds thus 


'^The only certain evidence of the names 
and succession of John’s Chancellors is to be 
collected from the public records of his reign ; 
and, inasmuch as there are among them few 
direct entries of the disposition of the Great 
Seal, similar to those which were introduced 
in subsequent reigns, such evidence can only 
be obtained by a careful examination and com- 
parison of dates and facts in the various rolls 
which have come down to us. The Patent 
and Close Rolls contain impoitant testimony, 
and incidental notices appear on the Rotuli de 
Finibus and other Rolls ; but the principal 
dependence must be placed on the proofs which 
the Rotulus Chartarum aUbrds. 

" The general impression has been, that 
when a charter is authenticated by the words 
‘ Data per manum A. B. or C. D,* the person 
so subscribing was either a Chancellor, or 
Keeper of the Great Seal, or Vice-Chancellor. 
Tills mode of authentication has occasioned 
the discrepancy in the various lists hitherto 
published ; some authors designating as Chan- 
cellors persons whom others call Keepers or 
Vice-Chancellors.** 

The object of Mr. Foss’s present disqui- 
sition is, to remove the confusion which 
has thus arisen, by fixing with greater cer- 
tainty the names and order of the Chan- 
cellors, and by considering the real cha- 
racter borne by those who have been thus 
called Keepers or Vice-Chancellors. 

It is not to be presumed, however,** (says 
our author,) that all the charters of this reign 
are subscribed in the manner above mentioned. 
They are attested in all varieties of forms ; 
sometimes solely by the King himself, and 
sometimes by him in the presence of a witness 
or witnesses ; sometimes by one witness alone, 
and sometimes by several ; and sometimes with 
and sometimes without the before-mentioned 
additional authentication, commencing with 
the words * Data per manum.* 

^‘Throughout the reign there are comparative- 
ly few charters which are so authenticated by the 
Chancellors themselves. That it was not their 
positive duty, even when present, to affix their 
names to this form, is proved by the fact, oc- 
curring in multitudinous instances, of a Chan- 
cellor being, eo nomine, one of the witnesses, 
when the formal authentication has been made 
by one of the so-called Keepers. In every 
case, however, where the name of a known 
Chancellor appears, his title is distinctly added, 
except in one instance, to be afterwards ad- 
verted to ; while, on the contrary, with respect 
to those who have been denominated Keepers, 
in no one instance is there any addition to their 
names, beyond the clerical dignity they hap- 
pened to hold at the time. , 

‘‘ The question then that first oOciirs is. 
What was the official character of those pw- 
sons who thus authenticated the chaVtc^s. to 
whose names the designation of C&iuiM;i0Por 
was npt added; and Whethj^ eV’en if ft; be 
allowed that they were in some way codfieeted 
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witli the Great Seal, they have been properly 
deoignated as Keepers or Vice-Chancellors ? 

In the previons reiffn of Richard I., when 
the Kin^ went to the Holy Land, he left one 
seal in Engrland to be used by the Chancellor 
Longchamp, whom he had de]mted, with 
others, to rule the kingdom in his absence ; 
and he took another seal with him, under the 
care of an officer, who was called Vice-Chan- 
cellor. Roger Malus Catulus was one of those 
who held this office, and the seal was suspended 
round his neck when he was unfortunately 
drowned off the Isle of Cyprus. 'Fhese officers 
authenticated the charters that were granted 
abroad, by adding their names to the words 
' Data per manum but when they did so, 
they almost invariably appended the designation 
of ‘Vice Cancellarius/ or ‘tunc agens vices 
Cbncellarii nostri.' The constant omission 
then of this title by the subscribers of the 
Charters of King John forms a strong pre- 
sumption that they did not possess it. j 

“ Again, the fact already mentioned, that the j 
Chancellor, as Chancellor, is often named as a j 
witness to charters, the fonnal authentication ’ 
of which is signed by one of the so-called; 
Keepers, proves that such formal subscriber: 


the Great Seal was frequeutlv, if not usuallyr 
deposited in the Treasury of the Exchequer ; 
of course under the care of its officen^ wliio^ 
were answerable for its safe custody, and when 
it was required to be used would be in attend* 
ance for the purpose of producing it. Tka 
Clerks of the Chancery also were high officers, 
performing certain important functions, form- 
ing part of the state of the Chancellor; and 
when the office was vacant, the Great Seal was 
secured under the private seals of two or three 
of the principal among them. Some of them 
were no doubt in daily attendance on the Lord 
Chancellor, as is the case now with their re- 
presentatives the present Masters in Chancery, 
relieving each other in turns, and at that time 
probably performing in succession the duty of 
affixing the formal authentication to the docu- 
ments sealed in their presence. 

“ A curious confirmation of the presumption 
that they were no more than officers in attend- 
ance on the Lord Chancellor, occurs in two 
instances of charters in 2 John, authenticated 
in this form by the Chancellor, to wdiich the 
only witnesses are Simon Archdeacon of Wells, 
John de Gray, Archdeacon of Gloucester, and 
John de Brancestre, Archdeacon of Worces- 


was not a Keeper appointed, as in Richard’s ; ter all three of whom are represented as 
reign, to act merely in the absence of the | Keepers at this very time, and were then au- 
Chancellor. j thcnticating charters in tlie same manner. 

‘ In addition to this, there is the converse of' There is no single fact that tends to con- 
the fact ; many instances occurring in which ! travene the probability that these so-called 
one or other of these officers was a witness to ! Kce])crs or ’hancellors were either offi- 

charters authenticated by the Chancellor him- cers of the Treasury of the Exchequer or 
self. , Clerks of the Chancery ; and, in pursuing the 

“ Moreover, as will subsequently appear, inquiry into the names of the Chancellors and 
there were, at the same period of time, two or ^ their deputies, this ])resuraption will appear 
three and sometimes four individuals perform- ! more j)robable. Indet'd, the dates of the at- 
ing the same duty of authenticating the charters testation of the officers in question are in such 
in this manner. .regular succession, as almost to enable us to 


“And, lastly, no document exists evidencing 
any appointment of Keeper or Vice-Chancellor, 
unless a single entry with regard to Ralph de 
Neville may be considered an exception. 

“ Tt is scarcely too much to say that any one 
of these facts would be sufficient to ground a 
presumption that these officers were neither 
Keepers of the Seal nor Vice-Chancellors. 

“If then tliey were not Keepers nor Vice- 
CSsanceUors, what character did they really 
bear ? 

There is ample eWdence to shew that all 
of them held situations about the Court, with 
other official duties connected with the payment 
or recemt of the revenue or otherwise, and that 
some of them were in constant attendance on 
the king in his perpetual movements from 
place to place. They were also, without ex- 
ception, ecclesiastics, rewarded with benefices, 
and ^dually promoted to various clerical 
^gnities,— canonries, archdeaconries, deane- 
ries, and sometimes bishopricks. 

“ Now there were two clashes of officers to 
this description would partk&larly ap- 
ply, viz,, the Clerks of the Treasury or Cham- 
wr of the Exchequer, and the Clerics of the 
Uumocry. 

^‘The rolls of subsequent reigns prove that 


! distinguish the order of their attendance.” 

All writers, as Mr. Foss observes, agree 
j in making Hubert Walter, Archbishop of 
! Canterbury, the first Chancellor of the 
: 1 ‘cign, and that be was appointed at, or 
! soon alter, the coronation of the king, on 
|the27tli May, 1199, The period of bis 
j retirement is variously stated by Philipot 
and Dugdale ; but Mr. Foss considers it 
certain that Hubert continued Chancellor 
from Iiis first appointment till bis deathi oti 
the 13th July, 1205. 

“ During the earlier ])art of his tenure of the 
office, his name frequently appears to the char- 
ters after the words ‘ Data per manum but in 
the later years his authentication occurs but 
seldom and at long intervals. To the officers 
who so signed them when he did not, Mr. 
Hardy and Lord Campbell give the title of 
Keepers of the Seal, or Vice-Chancellors. 
Thw stale them t^be Simon Fltz-Robert, 
Archdeacon of Wens, and John de Gray* 
Archdeacon of Cleveland, Jointly ; John ae 
Brancestre, Archdeacon of Worcesttf*^ Hiigh 

* Rot. Chart, 2 John^ voL i, p, 64, 
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Bishop of Lincoln^ (meaning Hugh de 
WdfeBi so cadlod from the plaee of his birth) ; 
seaA Josccline de Wells, whom Lord Camphell 
by mistake calls a laymati, he in fact afterwards 
beooming Bishop of Bath and Wells a 
goodly assemblage of Keepers during one 
CSmieeUorship of only six years" duration ! 

"There is no doubt, however, that these 
five persons, whatever was tlie character of 
thefir offi-ce, performed the duty of authenti- 
cating the charters during Hubert’s Chancel- 
lorship ; and the following summary of their 
signatures will shew that there were no less 
than seven different modes in which these five 
deptities acted. From October, 1 John, to 
Jtme, 2 John, the names of Simon, Archdeacon 
of Wells, and John de Gray, appear; in gene- 
ral jointly, ])at on some occasions within these 
months each of them signs alone. On the 
elevation of John de (iray to the Hishoprick of 
Norwich in 2 John, Simon <le Wells continued 
to sign alone, till June, 6 John, when he w’as 
appointed Bishop of Chichester. During the 
snme period, John de Brancestre and Hugh de 
Wells, for a short time together, and each of 
them separately, and also Josceline de Wells, 
subscribed the charters in the same iriaiiner. 
There is one instance also in which John de 
Brancestre signed alone on the same day on 
which lie had affixed his signature in conjunc- 
tion with Hugh de Wells. 

" Thus, if th. se attestations are to be deemed 
proofs of their being Vice-Chancellors or 
Keepers, there would be at least three, if not 
four, en joying that character at the same time.” 

After tlie death of Archbishop Hubert, 
when the Chancery*’ came into the 
king’s luinds, Lord Campbell states, that 
"then the Great Seal remained some time 
in the custody of Johnde Brancestre,” im- 
plying that he held it till the appoinlincnt 
of the new Chancellor, Walter de Gray ; 
and Mr. Hardy’s arrangement would lead 
to the same conclusion. " The Charter 
Roll, however/’ says Mr. Foss, " does not 
support this view.” 

' It is true that John de Brancestre’s name 
is attached to the charter next following the 
entry as to the death of the Archbishop, dated 
Juty 24, 1205 : but it is to that charter alone j 
ana he not only never afterwards signs armther 
charter in that character, but the nex^two 
charters, dated on the 26th July, are autlienti- 
caited by another officer. There is nothing to 
shew that he held it beyond the day on which 
he signed that single charter ; and if that at- 
testation constitutes him a Keeper, the title 
would be more justly applicable to Hugh de 
Wells and Joscehne de Wells, under whose 
hands all the other charters during the inter- 
vening months are given. 4fhe learned authors, 
however, have passed them over at this period, 
although they mentioned them as Keepers wdien 
peHormriag the same duty under Hubert. 

• fact 18 ^ that the Great Seal remained 


in King’s hands duoring the wbede of the 
period in question, and wan no doid^t givew 
out to be used under his orders, as occasion 
required, by the customary officer of the courts 
A positive proof of this is recorded on the 
Patent Roll, where there is the entry of a 
pittance to Adam de Essex, a chaplain to the 
King, and a clerk in one of the Chancery 
offices,** on his accounting for 87Z. 3$. 8d., the 
pn>ceeds of tlie Chancery, while it was in the 
King^s hands after the Archhiskop^s death, viz., 
from Thursday next after the Feast of St. 

I Mildred (July 13) to Saturday next after the 
i Feast of St. Michael (Septeml'wr 20) 7 John;® 
j a period occupying the whole of the interval up 
! to the appointment of Walter de Gray.” 

I Another error relates to* the chancellor- 
' ship of Richard de Marisco, tJie claim in 
I wliose behalf (until a much later period) is^ 

! we think, conclusively disposed of by our 
: acute and diligent antiquary who states 
I that — 

Walter de Gray being about to proceed to 
i Flanders on a leLnj)orary mission, he sent the 
5 Seal to the King by Richard de Marisco, who 
: appears, by many entries on the Patent Roll,'* 

■j to have been a dork of the Chamber of the 
i Exchequer, whldi was the place where the 
: Seal was usually deposited ; and he no doubt 
' was the officer responsible for its safe custody, 
and was naturally employed to deliver it to the 
j King. A royal mandat •, dated the lOtli of 
; Octol)er, tlie very day after, is directed to the 
I Sheriif of Kent, commanding him to provide a 
, vessel for the voyage.® Not only in that docu- 
. ineiit, but in many subsequent records, to as 
; late a date as July 7, 1 6 John, 1214, Walter 
I de Gray is invariably menlioned with the title 
j of Chancellor.”* 

Mr. Foss next notices another claimant 
who is put forward, — Ralph de Neville, 
afterwards Dean of Lichfield and Bishop 
of Cliichester, to whom the seal was de- 
livered on the 22nd Dec., 1213. But this 
I claim is deemed equally untenable until a.. 
I later period. It is remarked also by Mr. 
j Foss, as an extraordinary circumstance, 
that though others have been introduced as 

I conceive that Adam de Essex was per- 
haps the Clericus or Magister Scriptorii, or 
more probably the Scriptor Rotuli CanceJlarise, 
and kept the duplicate of the Great Roll, called 
the Chancellor’s Roll, of which a .^)ecin«n, 
that of 3 John, has been published by tiic 
Commissioners of Public Records. Under an 
entry in the Patent Roll of 6 John, p. 52, the 
.following memorandum appears : * Non est in 
Rotulo A. de Essex quia oblit’ est.’ 

« Hot. Pat. 8 John, vol. i. p. 70. 

Rot. Pat. vol. i. pp. 74, 81* 82, 83, 86, 91- 

® Rot. Claus. 15 John, vol. L p. 156. 

^ Ibid. pp. lOl, 162*, 168. Ifet. Fat. rol; i.. 
p. 105, 108, 109, HI. 
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Chancellors, or Keepers, solely on the 
ground of the mode in which the charters 
were authenticated, the name of Peter de 
Rupibus has been hitherto omitted in every 
list, either as a Chancellor or a Keeper; 
and yet there is no doubt, on the unques- 
tionable evidence now adduced, that he 
was Chancellor during Walter de Gray*s 
absence. 

**The order in which the Chancellors suc- 
ceeded each other^ are shewn in a tabular view^ 
and a second table is added, exhibiting the 
names and succession of those officers of the 
Treasury of the Exchequer, or clerks of the 
Chancery, who authenticated the charters when 
the Chancellors did not ; together with a state- 
ment of the time during which each of them 
acted. A comparison of these dates will make 
it manifest that these persons were merely offi- 
cial instruments, exercising a formal duty at 
stated intervals duiing the same period of time, 
and that they were not, as they have been 
called, either Keepers of the Great Seal or Vice- 
Chancellors.” 

We are glad thus to sec that Mr. Foss, 
who is honourably known to our readers as 
the author of “ The Grandeur of the Law,” 
still continues, in his retirement from 
the profession, to pursue his learned 
researches into the history and antiquities 
of the law. We understand that, ere 
long, two volumes will appear of his 
large biographical work of our illustrious 
judges. 


EXECUTION 


OF THE 
LAW. 


CRIMINAL 


TRANSPORTATION AND JUVENILE 
FENDERS. 


OF- 


The Report of the Select Committee of 
the House of Lords on the execution of^ 
the Criminal Law, has just been published. ^ separation or with silence, as it is in some 


when one or two of the witnesses state that 
prisoners in a superior station, as merchants 
or bankers^ clerks, or persons in the law, con* 
victed of forgery, would prefer being sent 
abroad because they are observed, when under 
sentence of imprisonment, to have a peculiar 
fear of being seen and recognized, the sirae 
witnesses allow that these individuals, if im- 
prisoned in places where they are unknown, 
would deem the punishment much less heavy 
than transportation. The evidence all plainly 
points to the conclusion that this punisnment 
has peculiar terrors for such persons, and 
there is only one opinion given by all the wit- 
nesses, or rather one fact stated by them, as to 
receivers of stolen goods, by whom trans- 
portation is dreaded in an extreme degree. 

“ It ought, however, to be observed, that the 
degree of weight which may be given to the 
evidence generally, or to the testimony of par- 
ticular witnesses, in any discussion upon the 
administration of criming justice, must depend 
in great measure upon the answer to another 
question, viz., what particular mode of ex- 
ecuting the sentence, either of transportation 
or of imprisonment, is in the contemplation of 
the witness or of the persons whose opinions 
he professes to give. 

“ There can be little doubt that a sentence 
which imports an entire separation for life, or 
for a very long period, from his criminal asso- 
ciates and from his family, must have a greater 
degree of terror for an offender than any im- 
prisonment at home which holds out the hope 
within a shorter ])eriod of rejoining his family, 
and renewing all his criminal associations. 
But, before forming any sound opinion upon 
the relative merits of these different modes of 
secondary punishment, it would be necessary 
to clearly understand and fully to consider all 
the details through which eit^r one or the 
other is to be carried into exeemion. 

*'Upon the subject of transportation nearly 
all the learned judges are clearly and strongly 
of the same opinion; they consider that it 
would be extremely unwise to abandon it. 

Secondly , — lliat imprisonment as usually 
practised is not an efficacious punishment, 
though accompanied with hard labour, and 


It states, that many witnesses have been i prisons, is likewise the result of the evidence, 
examined and answers received to the | Only those who undergo it for the first time 
questions submitted to the Judges of thej^PP^^i* to feel it much; this suffering soon 
United Kingdom, and the committee re- 1 wears off. A second commitment finds the 

port as follows ; I by no means unprepared to undergo 

^ * it, an^ it ever after ceases to exercise a deter- 


“ In the Jlrst place, nearly all are agreed that ! 
the punishment of transportation cannot safely 
be abandoned ; that it has terrors for offenders 
generally which none other short of death 
possesses ; that no such fear attends imprison- 
ment, especially for hardened offenders; that 
no hope exists of imprisonment being so far 
rendered more formiaable as to supply in all 
respects the place of transportation. There 

■TkWlAWMUn _ * • 


ring effect. The number of times that young 
offenders have been committed, some of them 
twelve or fifteen times within a few years, seems 
strongly illustrative of this position ; whereas 
convicts returned from transportation, either 
by escape or by expiration of their sentences, 
regard with the utmost terror the repetition of 
that punishment. ^ 

How far imprisonment can be so far altered 


more in appearance than reality, as to what transportation or as a punishment oy itsw, is 
classes of criminals dread it the most; for a question of difficulty, upon whidi UMe evi* 
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dence could be given, inasmuch as no sufficient 
experience has yet been had of the improved 
systems which are now in partial operation, 

** Thirdly, -—The evidence all tends to show 
the i^reat importance of improving our prison 
discipline. Solitary confinement ought on no 
account to be inflicted beyond a very short 
time, as three or four weeks with a consi- 
derable interval after each week, and only two 
or at most three weeks during a period of 
eighteen months or two years. Its efiects on 
both the bodily and mental health are such as 
plainly to prescribe these limits. 

'' The evidence also establishes an important 
distinction between solitary confinement and 
the discipline of the separate system. For the 
cure of moral evil, time is so essential a condi- 
tion that any system incapable of being long 
continued must fail of attaining its object. For 
this reason solitary confinement, which cannot 
be prolonged without injury to the prisoner, 
must fail. The silent system, as it has been 
termed, i. e., criminals working together in 
silence, is o1)jectionable as leading to a mul- 
tiplicity of gaol offences, and inefficient as 
wanting that power of forcing men to com- 
mune with themselves, which criminals espe- 
cially dread and require. The separate system, 
where it has been fairly tried, seems to supply 
exactly what is needed, forcing the mind to 
self-communion, and allowing this to be bro- 
ken only by communication with those morally 
the superiors of the convict. Nor does this 
system, on the balance of the evidence, appear 
to the committee to be inconsistent witli the 
health of the prisoners in body or mind, 
although on this last point there is a difference 
of opinion, some witnesses regarding this dis- 
cipline as hurtful, not indeed to the structure 
and functions of the understanding, but to the 
energies of tlier^ill. On this subject the com- 
mittee would recommend, first, that great care 
be taken in administering the system of sepa- 
rate confinement with labour, and, secondly, 
that the number of prisons adapted to the 
practice of it be multiplied. 

" Fourthly , — The evidence throws some 
light upon the treatment of young offenders. 
That the contamination of a gaol as gaols are 
usually managed may often prove fatal, and 
must always be hurtful to boys committed for 
a first offence, and that thus for a very trifling 
act they may become trained to the worst of 
crimes, is clear enough. But the e^Umnce 
gives a frightful picture of the effects which 
are thus produced. In Liverpool, of fourteen 
cases selected at random by the magistrates, 
there were several of the boys under twelve 
who in the space of three or four years had 
been above fifteen times committed, and the 
average of the whole fourteen was no less than 
nine times. The opinions of competent judges, 
especially on the bench,^vary as to the expe- 
diency of giving to magistrates a power of 
summary conviction in such cases; but the 
indiaation of opinion is in favour of confining 
this to professional persons exercising judicid 
or police functions ; or if two ordinary justices 


should be entrusted with it, to interposing the 
check of a jury, composed, however, not of 
twelve but of three or four persons. It is also 
the very general opinion that magistrates may 
safely and advantageously be armed with a 
power of discharging for slight offences, upon 
taking the recognizances of parents or masters 
for the good behaviour of the party. Im- 
portant evidence will be found in the appendix, 
especially from Birmingham and Manchester, 
in favour of a judiciously exercised discretion 
in discharging boys, especially when appre- 
hended for the first time. The principal diffi- 
culty of giving a summary jurisdiction arises 
from the difficulty of fixing a limit in point of 
age, and of ascertaining in each case that the 
party comes within the line. But the com- 
mittee are strongly inclined to think that much 
of this might be got over, even without ap- 
pointing special justices, by enabling magis- 
trates in petty sessions to exercise the summary 
power, with the previous consent of the parties 
themselves to submit to such tribunal, confining 
the jurisdiction to certain offences, and the 
punishment of six months imprisonment, with 
or without labour, or to the infliction of whip- 
ping in the presence of certain appointed officers,., 
with or without such imprisonment. 

"The question of punishment of juvenile 
offenders is a further and distinct one beside 
that of the jurisdiction and power of conviction 
in their case. V(?ry important evidence has 
been given in favour of dealing with such 
offenders, at least on first convictions, by 
means of reformatory asylums on the principle 
of Parkhurst prison, rather than by ordinary 
imprisonment; the punishment in such asy- 
lums being hardly more than what is implied 
in confinement and restraint, and reformation 
and industrial training being the main features 
of the process. Without going beyond the 
principle which should be followed on. this 
question, the committee are disposed to recom- 
mend the adoption, by way of trial, of the 
reformatory asylums as above described, com- 
bined with a moderate use of corporal punish- 
ment. The committee adso recommend the 
trial of a suggestion made by witnesses who 
have given much attention to this subject, that, 
wherever it is possible, part of the cost attend- 
iim the conviction and punishment of juvenile 
o&nders should be legally chargeable upon 
their parents. 

" Fifthly , — ^The working of convicts exposed 
to public view is condemned by most of those 
who have been consulted or examined as a 
practice tending to harden the offender, as re- 
volting to the feelings of the community, and 
even as calculated to excite a feeling in the con- 
vict’s favour. The French, authorities ^ have 
with great courtesy and candour communicated 
to the committee valuable information upon 
this subject; and this information, corroborated 
by a witness examined upon the state of the 
Bagnes or places of forced labour in France, 
leras to a very unfavourable opinion respect- 
ing this punishment as there conducted. 

" It is moreover clear upon the eindence that 

M 5 
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thii> kind of working would tend to undo tke corrupting effects produced on the community 
efiects of any refornratory system which might eyen by those who escape a second punish*' 
be adopted prior to such working. mcnt. 

'^Tbe objections, however, to this practice are Looking to these facts, the committee are 
materially diminished if the convicts be em- of opinion that the punishment of transporta- 
ployed in remote and comparatively unpeopled tion should be retained for serious offences ; 

districts,^’ such as may be found in some of that such punishment should in some cJises be 
the colonial j^ossessions of the crown, or in carried into effect immediately, in others at a 
other situations, where the. labour of convicts later period ; that the first stages the 
may be employed without all the evils attendant punishment, whether carried into effect in this 
upon working under the public gaze. country or in the colonies, should be of a re- 

Sixthly. — Witnesses of the most competent ! formatory as well as of a penal character, and 
authority from Ireland are of opinion that the ! that tl*»e later stages at all events should be car- 
system of employing large bodies of convicts j ried into :^ffcct in the colonies, the convict 
together in the public view could not be adopted : being for that purpose retained under that 
with safety in that country, where the sympathy | qualified restraint to which under the existing 
of the mass of the people would })e in favour I system of transportation men holding tickets 
of the c riniW Hfi ; especially in all cases of agra- ; of leave or conditional pardon are subjected, 
rian crimes, and that it would be consequently I The particular spots to which convicts may 
necessary to transfer to England all Irish cri- be thus sent, and the degree of sup.^rintcndence 
minals destined to be employed on ])ublic to %vhich it is exj>edient that they should for a 
works, in case this mode of punishment were . limited time be subjected, are matters requiring 
adopted. I the most attentive consideration of the govern- 

Seventhly, — There is almost entire unani- ' ment, with whom much discretion vesjiect- 
mity in opinion against imprisonment for short ing them must of necessity be left; they will 
terms. There is no prospect of the reforma- have to make their decision upon these i>oint« 
tion of any class by siich punishments while . from time, to time according to the varying 
their tendency is certain to accustom young circumstances of different localitic*<, such as 
offenders to the infliction, and thereby to lessen the state of the labour market and the moral 
its deterring effects. If, however, it is found condition as well as the feelings and wishes of 
in the administration of the criminal law that : the free colonists, 

short imprisonments must still be inflicted, the . “ The papers lately presented to j^arliament 

committee see no reason why solitary confine- and referred to the committee lead to the in- 
ment should not form j)art of such sentences, ference that in many parts of our colonial pos- 
subject to the formerly stated limitation in sessions there will he a readiness to receive and 
respect of time. employ convicts after they have undergone a 

Eighthly, — The evidence, both from France period of reformatory discipline either at home 
and elsewhere, of the evil effects produced by or in the colonies. The accounts received of 
the liberation of many convicts yearly as their ; the behaviour of the prisoners sent out from 
terms of imprisonment expire, would seem Pentonville and Parkhurst, and the opinions 
strongly to inculcate the necessity of obviating : expressed in the colonies respecting tliein, are 
the great inconvenience of setting at liberty in very encouraging on this point, 
this country on the expiration of their sen- “The committee must not be supposed to 
tences those who had once been convicted of 1 have either overlooked or underrated the 
serious crimes. * ; alarming state of crime and depravity which 

“It appears that Christiana, the capital of i appears to hiive arisen in parts of the Anstra* 
Norway, is so injuriously affected by the pro- : lian colonies, hut they think that these evils 
portion which the liberated convicts bear to the . might be remedied by alterations in the ])olice, 
population — nearly one in thirty — that the in- ^ the penal, the religious, and the moral system 
habitants have been called uj)()!i liy the j)olice ; to which the convicts, after undergoing refor- 
to provide the means of their own security from * rnatory discipline either at home, or in the colo- 
such persons. In France, where between | nies, are subjected, together with such measurea 
7,000 and 8,000 convicts are liberated yearly, j as would remedy the existing disproportion of 
the superintendence of the police {snrveillunce), the sllbs in the colonies. 

and the compulsory and fixed residence of the ** Ninthly, — Respecting the €xpe<liency of 
convict, are found very insufficient, especially abolishing capital punishments the committee 
since the inreution of railways. The residence found scarcely any difference of opinion. Al- 
of liie liberated convicts is found to be a per- most all witnesses, and all authorities, agree in 
manent danger to society. The system of im- opinion that for offences of the gravest kind 
prisonment (fieeftMUOu), or of the Bagnes or the punishment of death ought to be retained. 
Travaux forces, is of litfle effect in reforming. But the committee find considerable difference 
or even in deterring from a repetition of the of opinion upon the deterring effect of punish* 
offences punished, and the proportion of those ment generally. But it is remarkable that 
recommitted for new offences is not less than those who have actual intercourse with eon- 
thirty per cent. ^Huis of about 90,000 persons victs are they who feel the least sanguine as to. 
tried in the whole klngdoni, above 15,000, or this deterring or exemplary effect of penal int- 
one sixth of the whole number, bad already fliction, and who kan the most to make tml of 
offered imprisonment, to say nothing of the punkhment as affording the means of nedorma** 
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tion. The experiment that has been tried at 
Stretton on Dunsmore in Warwickshire for 
above twenty-eight years, and similar experi- 
ments at Horn near Hamburgh, and at Mettray 
in France, and eleven other establishments in 
imitation, during the last eight years, afford a 
highly gratifying view of the efficacy of refor- 
matory discipline, especially upon young 
Offenuers. 

Lastly. — Upon one subject the whole of 
the evidence and all the opinions are quite 
unanimous — the good that may be hoped ifrom 
education, meaning thereby a sound moral 
and religious training, commencihig in infant 
schools, and followed up in schools for older 
pupils ; to these, where it is practicable, indus-- 
trial training should he added. ITiere seems in 
the general opinion to be no other means that 
afford even a chance of lessening the number 
of offenders, and diminishing the atrocity of 
their crimes. 

The committee, therefore, deem that they 
should not he discharging their duty if they 
did not earnestly press these momentous sub- 
jects upon the attention of the legislature. 
Without raising any speculative question upon 
the right to punish those whom the state has 
left in ignorance, it may safely 1)0 affirmed that 
the duty of all rulers is both to prevent, as far 
as may be possible, the necessity of punishing, 
and when they do inflict punishment to attempt 
reformation. The committee, therefore, strong- 
ly recommend the adoption of effectual mea- 
sures for diffusing generally, and by permanent 
provisions, the inestimable benefits of good 
training and of sound moral and religious in- 
struction ; while they also urge the duty of im- 
proving extensively the discipline of the gaols 
and other places of confinement,” 

ILLEGAL ASSOCIATIONS FOR THE 
RECOVERY OF SMALL DEBTS. 

It is curious that the Small Debts Act, which 
waa supposed to have reduced the costs of 
legal proceedings to the smallest possible 
amount, has so far already failed in its effect, 
that associations are springing up in different 
parts of the country formed hy tradesmen, 
auhscribing a small annual sum to remunerate 
the solicitor of the society for his series in 
recovering debts in these courts. 

• One of these societies is called The Trades- 
znen’s County Courts and Protective Associa- 
liaQ another " The Small Debts’ Court So- 
iuety;” and a third **The Association for the 
Protection of Trade.” The members subscribe 
an annual sum, for which each is entitled to the 
advice and assistance of the solicitor in any 
matter or subject within the County Courts 

the members respectively paying the so- 
licited the sums disbursed on their behalf: — 
and iu some cases a per cen^e of the debts 
as a fund for puaisbifig fraudulent 

debtors. 


It is avowed in the prospectus of these 
cieties, that they are formed for the purpose of 
enabling creditors to obtain legal assistance in 
recovering their debts in the county courts, at 
a small annual charge, and the duties of the 
solicitor are thus defined : — To issue from the 
county clerk’s office summonses to the debtors 
to. appear before the court; — to collect the ne- 
cessary evidence in support of the creditor’s 
claims y — to attend the courts on their behalf; 
and to perforin all the other matters appertain- 
ing to the recovery of the amounts due from 
the debtors, or to their commitment. 

The Incorporated Law Society having re- 
ceived complaints against these establishments, 
submitted a case for the opinion of counsel, 
and are advised as follows : — 

^^The object of the societies appears to be, 
that the members of it shall, out of a common 
fund, assist each other in carrying on suits in 
the small debts courts although they have no 
common interest in the subject matter of the 
suits. This is clearly illegal. (Hawkins, P- 
C., book 1, ch. 83. Gwillim on Tithes, 4th voL, 
1381. Oliver V. Bake well).” 

“ There may be difficulty in saying whether 
such conduct can be proceeded against as a 
violation of any of the statutes passed in early 
days against maintenance, but it is unnecessary 
to consider that question, it being clear that 
maintenance is an offence at the common law, 
independent of the statutes, (Hawkins, s. 28, 
ch. 83. Pechell v. Watson, 8 Mees. and 
Welsby, 691).’’ 

The council of the Incorporated Law Society 
have given notice to the solicitors of these asso- 
ciations in order that they may withdraw there- 
from, or at least abstain from carrying out the 
illegal objects contemplated by them, otherwise 
it appears the Law Society will prosecute aB 
the parties concerned. 

Independently of the illegality of such pro- 
ceeding, it is professionally Improper in the 
solicitors concerned in them to seek employ- 
ment from the clients of other solicitors upon 
pretence of conducting their business on 
cheaper terms than usual. It is open also to 
the siisx^icion, that whilst they are thus con- 
cerned in small debt cases, they will seek em- 
ployment from the clients of their brethren in 
more important matters. Let it be reformed 
altogether.” 

CONSTRUCTION OF COUmT COURTS 
ACT. 


The 59th section requires that the plaint 
shall be entered, stating the substance of the 
action, and thereupon the summons, stating the 
substance of the action, shall be issued under 
the seal of the court ; and the 2nd and 5th rules 
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practice require, that the plaintiff shall, if the 
sum sought to be recovered exceeds 5/.^ deliver 
certain copies of the statement of the particulars 
if the demand or cause of action, and that one 
thereof shall he annexed to the summons. 
In some cases in which 1 was recently engaged 
for the defence, 1 took olnections to the sum- 
monses, on account of the defendant's being 
oidy required to appear and answer the plaintiff 
*^in an action of contract, the particulars of 
which are hereunto annexed.” 

I contended that the substance of the action 
ought to be set out (as if it were declared on) in 
the summons j; and that the particulars of the de- 
mand annexed did not cure the defect, nor were 
alone sufficient j for that above BL both were 
requisite ; the statement of the substance of the 
action being required the act, and the par- 
ticulars by the rules of practice. 

The learned judge of the Somerset court, 
however, decided that it was not necessary, in 
actions above 5/., that the substance of the action 
should be stated in the summons j that it was 
efficient if the particulars were annexed: that, 
in fact, both were not necessary ; and that it 
was only necessary in actions under BL for the 
substance of the action to be stated in the sum- 
mons. I doubt the prudence of too much laxity 
of practice, and this point appears to me to in- 
volve important considerations. I shall thank 
some of your readers for their opinion thereon. 

A Subscriber for several years. 


SOCIETY FOR PROMOTING THE 
AMENDMENT OF THE LAW. 

THE FOURTH ANNUAL REPORT OF THE 
COUNCIL. 

In presenting its fourth annual report, the 
council have the high satisfaction of congratu- 
lating the society on its continued progress 
and prosperity. Its income exceeds its expen- 
diture, and more members have been elected 
within the bst twelve months than in either of 
the preceding vears; nor is this advantage 
counterbalanced by the death of any distin- 
guished colleague in the great work of law 
amendment. 

^ When the society looks back at the difficul- 
ties attending its original formation, the reluc- 
tance of mankind — and especially of profes- 
sional classes — to fall in with new views ; the 
fears of the timid ; the rashness of the sanguine ; 
the apathy of the indolent ; the apprehensions 
of pecuniary interests ; the jealousies of official 
prejudice; and the host of objections which 
these and other motives raised against its insti- 
tution, it will find ample reason to rejoice that 
so much of opposition has been dlayed or 
neutralised ; and that . so many prophecies of 
danger have been unfulfilled. If the society 
indeed been composed of rash innovators, 
dilettante legislators, and unpractical declaim- 
ers, its final failure would have been assured ; 
U might have commenced in pom^ but it nmst 
have ended m fiut practice, 

practice, practice, been its rule or action^; 


Amendment sf the haw. 

its inouiries have been directed to subjects of 
immectiate importance, of which the remedies 
were not so remote as to give to the subject no 
other than a speculative interest ; and while it 
adopts the often- repeated maxim of advocating 
the reform of all proved abuses, it takes pains 
to discover, and to prove them. It is for this 
latter object that it has so earnestly invited the 
assistance of non-professional members; of 
men, who, unimbued with technical prejudices, 
can see, and often most acutely feel, the evils 
of a system, though they may be unable to 
contrive the practical remedy : cuique arte sira 
credendum applies to the stretching of a shoe, 
more than to the discovery of where it pinches. 
Even on technical matters, and among practical 
men, there is a technical bigotry, which often 
prevents a man from being the best reformer 
of his own professional practice. Sir Samuel 
Romilly %vas great on the reform of criminal 
law, and the late Mr. Justice Williams, when 
a common law barrister, was the most formid- 
able assailant of the abuses of the Court of 
Chancery. When, therefore, we are answered 
by a non-professional friend, whom we invite 
to become a member of the society, that he 
knows nothing on the subjects of its investiga- 
tion, we say, in reply, " Come, that we may 
teach you and be assured, that in that pro- 
cess of teaching, we shall become self-in- 
structed. This argument also applies, and 
with greater force, to those junior members of 
the profession, whom a laudable diffidence 
might otherwise deter from joining us. They 
may doubt their own usefulness, till reminded 
that the task of drawing up the reports of com- 
mittees will generally devolve upon them, and 
that in the execution of that task, they will 
have at once an opportunity of improvement 
and distinction. 

The caution with which our proceedings are 
conducted is another leading feature in the 
practice of the society ; there is no acting upon 
impulses, there are no hurried reports, no hasty 
resolutions. Giving their committee every due 
credit for the great care and continuous dili- 
gence with which their inquiries are conducted, 
the general meetings of the society do not hesi- 
tate to send back for re>'ision any subject which 
they do not T^elieve to have been fully investi- 
gated, on which new objects of investigation 
appear to have aris^ in tne course of discus- 
sion, or of which the importance appears to 
dematf a more extensive range of examination. 
This may give to our proceedings the appear- 
ance of slowness. It is at any rate an answer 
to the imputation of rashness. We do not ask' 
to be judged by the number of our reports, but 
by their importance. Neither do we estimate 
the value of our institution by its direct results 
alone ; its mere existence has its practical ad- 
vantages; the mere question “why is th^e 
such a society must induce a beneficial in- 
ye^igation in the mind of the inquim. Thias 
it is that from this, and other co-operating 
lu^B, the amendment of the law is now no* 
fiiTOg much more of popular attention «id 
Mb sounder views are entertained respaetitfg 
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it, than at any former period. The enormous 
increase of national wealthy and the corre- 
sponding complexities necessarily, not artifi- 
cially, incident to the multiplication of property, 
multiplication not in the amount alone, but in 
the natures and descriptions of such property, 
wiU readily account for the public anxiety on 
this head. Men feel, in their daily dealings; 
that the institutions of the Plantagenets and 
the Tudors are as little applicable to the ma- 
nagement of a joint-stock company, as their 
suits of armour would be to the purposes of 
locomotion. The courts themselvesipractically 
demonstrate their incapacity to deal with un- 
anticipated aelations ; and the arrears in every 
one of the higher tribunals prove the necessity 
for new and increased jurisdictions. 

Under these circumstances your council call 
upon you in the fullest confidence, to continue 
your exertions in extending the range of the 
society's operations, by recruiting its numbers, 
and adding to the publicity of its proceedings. 
You will point with laudable sel^satisfaction 
to the instances in which your labours have 
already prepared the public, and even the legis- 
lative mlud, for great and important changes-— 
you will turn to statutes already passed at the 
suggestion of the society; and you may be 
permitted to speculate on the infiuence which 
its proceedings, or anticipated proceedings, 
may liave had in hastening other measures, 
which might otherwise have been indefinitely 
de^ed. 

ITiere is no branch in which these effects 
have been more conspicuous than in that of 
Real Property and Conveyancing. Of this the 
Act for extinguishing Satisfied Terms is a very 
remarkable example. Its utility has been 
recognized both in courts of law and equity, 
and its provisions have been found to be 
attended with those beneficial results in prac- 
tice which you anticipated from them. We 
have high authority for stating that in one pro- 
perty alone several thousands were saved dur- 
ing the first year of its operation. 

We noticed in our last report that a com- 
mittee of the House of Lords, composed of 
members entertaining great diversity of opi- 
nions on most other points, had unanimously 
required a thorough revision of the whole 
subject of conveyancing, and the disuse of the 
present prolix, expensive, and vexatious sys- 
tem.’* This has led to the appointment of a 
commission to inquire into the measures neces- 
sary for carrying the wishes of the lords into 
effect; and it is now shown by the most 
unequivocal signs, that not only -the great 
landed proprietors, and the general body of the 
public, but a great majority of the profession 
of the law, are prepared for the extensive 
change which such a resolution demands. 
Concurrently with these demonstrations, during 
the present year, your committee on the Law 
of Property nas continued its investigations on 
the subject, and has presented a report on the 
propriety of establishing a general map of the 
lanas of England and Wales, and on the ma- 
terials now in exktmce for making such a 


map. It has made another report on tlje « 
practicability of connecting the principles of 
insurance with titles to land. These reports 
have been very amply discussed, both within 
and without the precincts of the society. The 
council feels itself specially called upon to 
acknowledge the services of this committee, 
which is still continuing its labours on several 
important subjects referred to its consideration. 

During a great portion of the last half cen- 
tury, the state of the Court of Chancery has 
occupied the attention of statesmen and law- 
yers ; while its delays, expenses, and vexations, 
have most severely taxed the patience and 
purses of its suitors. Three new judges, and 
a numerous staff, have been added to its judi- 
cial strength ; but the word “ arrear has not 
been banished from its vocabulary. Popular 
opinion has long pointed to the Masters’ Office, 
and the system of references and reports, con- 
firmations and revisions, as the main cause of 
these obstinate evils. Your council, therefore, 
thought it a fit subject to be referred to your 
Equity Committee, and that committee has 
made a report on the improvements which 
may be made in the Masters’ Offices.” The 
report contains many valuable suggestions, and 
has given rise to a very full discussion of the 
whole procedure of Courts of Equity. But 
the subject is very far from being exhausted, 
and the council look forward to a series of 
reports, and hope for numerous papers, on this 
most important and most intricate branch of 
inquiry. 

The committee on criminal law has pre- 
sented a report on the various plans which 
have been tried or proposed for the improve- 
ment of the treatment of criminals, and on the 
principles on which punishment ought to be 
awarded. This subject was also very fully 
discussed ; and the society bad the advantage 
of a draft report, prepared by Mr. M. D. HiU, 
which, though it differed in some respects from 
the report which was adopted, contained very 
valuable suggestions. The council have had 
the gratification of knowing that in the subse- 
quent discussions on secondary punishments 
which have taken place in both Houses of 
Parliament, during the present session, the 
views contained in the report of our Criminal 
Law Committee, which were distinctly brought 
under the notice of the House of Lords by the 
noble president of this society, were very gene- 
rally recognized and adopted. 

Another report from this committee, as to 
whether juvenile offenders might not be advan- 
tageously submitted to the jurisdiction of the 
petty sessions, has also been made the simject 
of legislation. The bill has passed the Com- 
mons, and will probably become law. 

Viewing with great interest the subject of 
the administration of justice in our numerous 
colonies, and convinced that the hold which , n 
full and implicit confidence in the law ez^ 
cises on the aflections of a peoplej lon^f after 
militaiy or any other force wonld fitil, afiEbrda 
the best security for allegiance to the mother 
cotmtry; and peculiarly attracted to the ques* 
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by the state of those penal colonies, the 
diffieulties of the due government of which 
were specially suggested by the preceding in- 
quiries as to criminal punishments, your coun- 
cil commenced an intended series of references 
to the colonial committee, by an inquiry as 
to the law and practice relating to colonial 
3^udges, in resf>cct to their removal from office/* 
The committee has presented a rejiort which 
has been received with general satisfaction. It 
demonstrates that the jiresent state of the ad- 
mmistration of justice in our vast colonial em- 
pire is in many respects unsatisfactory, and re- 
quires careful, fearless, and unprejudiced in- 
quiry. That judicial independence, in all 
jurisdictions, is the first guarantee of good 
government, is a proposition so universally 
admitted, that your council would not pause to 
comment on it, but for the opportunity of sug- 
gesting that slight inconveniences arising from 
want of subordination are of little moment, 
and of easy remedy, compared with the danger 
to be apprehended from any derogation from 
the judicial character. Your council trust that 
this committee will continue the delil) orations 
which it has so well commenced. 

Your council regret that the committee on 
the law of debtor and creditor has made no 
progress; and that the numerous bills on this 
intricate subject; which have been hrouglit into 
parliament during the present session are not 
destined to produce any immediate advantage to 
the trading and other classes interested in them. 

The progress, however, of a measure of the 
last session in some degree diminishes that re- 
gret. The council has viewed with great plea- 
sure the establishment of a system of local 
judicature throughout Plngland and Wales; 
and, though it may be premature to speak at 
present of the ultimate operation of that mea- 
sure, we may be permitted, from all indit^ations, 
to anticipate great benefit to the community, 
without any real loss to the profession. 

It is indeed with verj'' considerable satisfac- 
tion that your council is able to trace a great 
abatement in that species of self-interested 
opposition, which in former limes so injuriously 
impeded the amendment of the law. With a 
few exceptions, lawyers are now taking larger 
views of professional protection ; they find that 
in most instances the public interest is their 
own ; and in the few cases of exception, or 
supposed exception, they feel that a class-inter- ’ 
est cannot be permitted to stand in the way of 
social progress. That laws are to be made ; 
for the benefit of the people, and not of the | 
lawyers, is now an admitted truth : ])rolix 
pleadings and conveyances, useless and rnulti- i 
hirioas appeals, motions and petitions of course, i 
unattended warrants, unissued writs, fictitious | 
procedure, unearned fee^ and sinecure offices, j 
nave had their day ; and Plough a few yet re- j 
main, your council fully anticipate, that at no 
distant day, they will be extinguished, (cer- 
tainly that no mew claims to compensation will 
be created,) and that they w3! yet sec the time, 
w^n no judge, officer, advocate or attorney, 
tria look to pf^t from any source, from which 


the suitor or client does not derive an adequate 
and direct advantage, • 

The time has now arrived when your council 
is to surrender into your hands the trust you 
have reposed in them. Hitherto its members 
have been annually re-elected, \riihout any 
change ; but it is far from their wish that thi6 
should be considered a matter of course, nor 
, would any individual deem himself aggrieved, 

I if another, better qualified in the opinion of the 
society, should be substituted in his place. In 
some instances, the ])ressure of other avoca- 
I tions has prevented some of the members of 
' the committee of management and chairmen of 
committees from giving to the ^ciety all the 
attention they would have desired. 

With every wish for your progress and pros- 
perit)'', and the fullest determination on the 
part of those, who may have the honour to be 
re-elccled, to continue their exertions, the 
council takes its leave. 

I TITHE COMMISSIONERS’ REPORT. 

I The Tithe Coimnissioners have made the 
following Report, addressed to Sir George 
Grey, the Home Secretary : — 

It is our duty to report to you the progress 
of the Commutation of Tithes in England and 
Wales, to the dose of the year 1846. 

“ We have received notices that voluntary 
proceedings have commenced in 0 j 627 tithe 
districts : of tlicse notices 4 were received dur- 
ing the year 1846. 

Wc have receded 7,044 agreements, and 
confirmed 6,749: of these, 13 have been re- 
ceived, and 45 confirmed, during the year 
1846. 

6,()72 notices for malting awards have been 
issuetl, of which 583 were issued during the 
; year 1846. 

We have received 4,470 drafts of compul- 
sory awards, and confirmed 3,878 : of these, 
554 have been received, and 502 have been con- 
firmed, during the year 1S4G. 

“ We have received 9,605 apportionments, 
and confirmed 9,262 ; and of these, 570 have 
been received, and 602 confirmed, during the 
5’^ear 1846. 

In 10,627 tithe districts, as will be seen 
from the above statement, the rent-charges to 
be hereafter paid, have been finally cstablishecj 
by confirmed agreements or confirmed awards. 

“ We have in our possession agreements and 
drafts of awards as yet unconfirmed, which will 
include 887 additional tithe districts ; and make 
a total, when completed, of 11,514 districts in 
which the tithes will have been commuted. 

** We have to repeat the assurance which we 
have happily been able to ^ve in all our former 
j reports, that the process of commatation are 
going on, on the whole, tranquilly and satisr 
feictorily. 

We have adverted* in three former repeit^, 
to die etate of the law under what k called Ximl!l 
Tenterden^s Act. 
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We have to express our deep regret that 
that law remains as unsatisfactor^r as ever. 
While this uncertainty continues, it is impos- 
sible foruB to adjudicate with any justice to the 
parties in very many cases which await our de- 
cision, and in which proceedings are necessaiily 
suspended. 

“ After our preliminary adjudications, some 
litigation in the superior courts and some cases 
of contested and protracted appointments will 
assuredly follow. We have repeatedly ex- 
plained and lamented the very serious delays 
which must thus result from the continued 
postf)onement of any rule, either legislative or 
judicial, whiciii we can apply to these cases, 
(Signed) T. Wentworth Buller, 
lli>. Jones."* 

ANALY'nCAL DIGKST OF CASES, 

RlCrORTE!) IN ALL THE COURTS. 

In our last number we closed the Series of 
the Digest of (^"ases in the Courts of Equity ; 
and it may here be conveuient to refer to the 
several sections in the present volume of that 
part of the Digest. They are as follow : — 

Law of Wills, p. .5(3. 

Law of Pro})erty and (Conveyancing, p. 74. 

Construction of Statutes, p. 101. 

Principles of Equity, p, 127. 

Pleadings, p. 148. 

Practice, p. 173. 

Evidence, p. 199. 

Law of Attorneys and Costs, 224. 

CTouiirtl. 

AVVEAL^, 

CHURCH RATE.. 

By the stat. 59 C. 3. c. 134, s. 1 4, it is enacted, i 
that it shall be lawful for the church-wardens | 
of any parish, with the consent of the vestry, ! 
to raise and borrow money upon the credit of ; 
the church-rates of any parish, for the purpose 
of defraying the expenses of any church or 
cha})el. Held, by the Judicial Committee of 
the Privy Council, (reversing the judgment of 
the Arches Court of Canter! )ury,) not to autho- 
rise churchwardens to borrow money upon the 
credit of the church-rates, for repayment of a 
debt incurred in past years for repairs to the 
parish. Eiygott v. Bearblock, 4 Moore, 399. 

Case cited io the judgment: Rex v. Church- 
wardens of Uursley, 5 A. & E. 10. 

COLONIAL APPEAL. 

Practice. — Appeal allowed, under the 7 & 8 
Viet. c. 69, direct from the Court of Assize of 
the Island of Jamaica, to her Majesty in council, 
without bringing a writ of error in the Court 
of Errors (the intermediate court) in the 
island, 

^ISueh appeal is not of course, hut requires 
grounds to be shown, to warrant the ap- 
plication. Barnett, in re, 4 Moore, 453. 


DIVORCE. ^ 

Colonial Appeal. — Practice. — The Charter of 
Justice of the Mauritius gives no right of ap- 
peal to the Queen in council from a sentence of 
divorce. 

But the Crown can, upon special petition 
for that purpose, grant such leave. Appeal 
granted by the Cour d" Appel in the Mauritius 
from a sentence of divorce, d vinculo matrimonU, 
upon petition of respondent, discharged as in- 
competent. But on special petition, leave to 
ajipeal granted by the Judicial Committeei 
upon terms of the appellant’s lodging his 
j)rinted case within a given time, or the appeal 
to stand dismissed. D’Orliac v. D^Orliac, 4 
Moore, 374. 

DOMICILE. 

Hee Will, 1. 

ECCLESIASTICAL COURTS. 

Practice. — The rejection of a witness in the 
course of the hearing of a cause in the Eccle- 
siastical Court, on the ground of interest, is 
not of itself an appealable grievance, the hear, 
ing being one continuous act, and an appeal 
being competent, after sentence, from any com- 
j)artment of the cause. 

A party in a cause in the Ecclesiastical 
Court, in consequence of the rejection by the 
court of a niaterial witness, withdrew himself 
from the further contest of the cause s; the 
judge decreed the cause in pain of his con- 
tumacy. Held, by the Judicial Committee, that 
sucli withdrawal was not contumacious, so as 
to preclude him from his right of appeal from 
the sentence, Handley v. Edwards, 4 Moore, 
407. 

Cases cited in the judgment: Barry v. Tiutlin, 1 
Moore, 93 ; Barrison v. Burrison, 3 Curt. !• 

And see Marriage, 

EVIDENCE. 

See Will, 2. 

FOREIGN LAW. 

Lower Canada. — Practice. — Registration . — 
The firm of S. & W. H., in Lower Canada, 
being indebted to J. W.» transferred 75 pro- 
missory notes to a factor, on his account. At 
the time of the transfer S. & W. H. were en 
deconjiture. A saisee arrdt having subse- 
quently issued by order of the creditors of S. & 
W. IL, the 75 notes in the hands of the factor 
were attached. Held, by the Judicial Com- 
mittee, that the transfer having taken jdace be- 
fore the execution of the saisee arrdt, was valid 
by the French law in force in Lower Canada.^ 

A commission for examination of witnesses in 
Canada, to prove such ddconfiture, in the cir- 
cumstances, refused. 

Bemhle. By the old French law, prevailing?' 
in Lower Canada, all Ordonnanoes not regis- 
tered are void. Hutchinson v. GiUespHe, A 
Moore, 378. 

mabbiaguc. 

Spiritual Court. — Sentence. — The validity of 
a sentence passed in 1816, by^be Connsteny 
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Court of London, decreeing a divorce, h vinculo, 
Ik a suit of nullity of marriage, may be im- 
peached in a suit brought in 1842, in the Pre- 
rogative Court, for granting letters of ad minis- 
tration, by the issue of the marriage, pro- 
nounced null and void by the sentence of 1816. 

But in order to set aside such sentence, col- 
lusion between the parties, and fraud practised 
thereby upon the court, must be satisfactorily 
shown. 

An allegation, impeaching a sentence, and 
pleading facts which, if proved, might amount 
to fraud, but not collusion, rejected. Meddow- 
croft V. Huguenin, 4 Moore, 386. 

Case cited in the judgment : Thomas v. Kette- 
riche, 1 Yes. sen., 333. 

OFFICER OF THE COURT. 

By a general order, made on the equity side 
of the Supreme Court of Madras, it was ordered 
that, " whenever it shall appear that the pro- 
perty of any infant is unprotected, and not se- 
cured for his or her benefit, the registrar shall, 
with the previous consent of the court, or a 
judge, institute proceedings on behalf of such : 
infant, for the purpose of protecting his or her 
person or property.” In pursuance of this 
order, the Registrar of the Supreme Court, 
upon petition, obtained an order giving him i 
lioerty to file a bill in the e<juity side of the ’ 
Supreme Court, as the next friend, and on be- ; 
half of infants, for an account of the estate of 
their father, who died intestate, against their* 
mother, the administratrix ; and notwithstand- ' 
ing an appeal against such order, such bill was | 
filed, to which the defendant put in a plea, 
which being overruled, a further appeal from 
such decision was interposed to her Majesty in 
council. 

By the practice of the Supreme Court, the 
registrar is entitled to a commission of 5 per 
cent, on all sums of money paid into court. 
Held, by the Judicial Committee, that the order 
of the equity side of the Supreme Court, being 
made under the general jurisdiction of the Su- 
preme Court, and not under the stat. 2 & 3 
Viet. c. 34, was void, it being against public 
policy to allow an officer of the court to insti- 
tute suits in the conduct of which he might 
have a direct personal interest, and the orders 
made in pursuance thereof reversed, Kerakoose 
V. Serle, 4 Moore, 459. 

PATENT. 

Term of letters patent, for refining sugar by i 
filtration through beds of granulated animal j 
charcoal, extended for six years, on the ground | 
of the advantage the public had reaped from 
the discovery, notwithstanding that the novelty 
of the invention was small. 

Where the party applying for an extension is 
resident abroad, ana has no manufacture in 
England, advertising in the newspapers pub- 
lished in the towns or county where the persons 
to whom he has granted licenses are resident, is 
a sufficient compliance with 5 & 6 W. 4 , c. 83, 
s. 4. Derosnes Patent, in re, 4 Mooret 416. 

RATES. 

See Church-Itafe* 


SLAVE TRADE. 

Abolition .dcZ.— A party attached for nonpay- 
ment of costs decreed against him in an appeal 
under the Slave Trade Act, in which the Crown 
and the captors were the respondents, upon 
supersedeas by the Crown, ordered to be dis- 
charged out of custody, notwithstanding the 
captors* objection to the crown receiving costs 
out of the proceeds of the sale of the vessel 
condemned. By the 44th section of 5 Geo. 4, 
c. 113, the captors of a vessel employed con- 
trary to the provisions of the act, are only en- 
titled to a moietv of the proceeds of the sale 
thereof, after deducting the costs of the prose- 
cution. Jennings v. Hill, 4 Moore, 369. 

I WILL. 

1. Domicile, — Repuhlicution, — A domiciled 
Englishman (while resident at Milan) executed, 
in October, 1838, a codicil, disposing of per- 
sonal property situate in the United States of 
America. This codicil was holograph, signed, 
though not attested, but was well executed ac- 
cording to the Austrian law. Held, by the 
Judicial Committee (affirming the j udginent of 
the Prerogative Court,) — 1st, that the validity 
of the codicil was to be governed by the law of 
the domicile ; and 2ndly, that the provisions 
of the 1 Viet. c. 26, apiilied to testamentary 
papers made in foreign countries by a domiciled 
Englishman. 

Testator, by his will, made in 1823, directed 
his executors to pay any legacies he might 
afterwards give by any testamentary writing, 
witnessed or not ; and, after making various 
codicils, he, in 1838, made a codicil, which was 
^ signed, but not attested ; and by a further 
j codicil, in 1839, duly signed and attested, he 
■declared that he thereby “ratified and con- 
' firmed his said will and codicils. Held, that 
such general reference was not sufficient to 
identify and incorporate the codicil of 1838 in 
. that of 1839, and probate of such codicil refused. 
The stat. 1 Viet. c. 26, extends generally to 
; wills made previously to the passing of the act, 

! where alterations have been made affecting such 
' bills, subsequent to the 1st of January, 1838. 

, Croker v. Marquis of Hertford, 4 Moore, 339. 

j Cases cited ill the judgment : Brooke v. Kent, 3 
Moore, 334; Andrews v. Turner, 3 Q. B. 177 ; 

, Wilson V. Alarryatt, 8 T. R. 3l ; Maltass v, 

• Alnltass, 3 Curt. 231 ; liaWghnni v. Vincent, 

2 Ves. jun., 231 ; Smart v. Prujean, 6 Ves- 
i 561. 

2. Evidence. — The factum of a will, held 
under the circumstances of the case, to be suf- 
ficiently proved, though one of the subscribing 
witnesses deposed that he did not see all that 
the testator wrote, only the large initials of his 
Christian name ; and the other witness stated, 
that she did not see what he wrote, but that he 
acknowledged the paper to be his will, in their 
joint presence. Evidence of illiterate witnesses 
as to acts affecting their interests, when op- 
posed to the probable acts of an educated man, 
no fraud being in question, is to be received 
with great caution. The bill contoined altera- 
tions and erasures, affecting the amount and 
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objects of the testator’s boiinty;i the existence of 
which, at the time of the execution, the attest*- 
inff witness could not depose to : Held, bv the 
judicial committee, in the absence of all airect 
evidence as to the alterations and erasures, that 
the presumption of law was, that such idtera* 
tions and erasures were made after the execu- 
tion of the will, and probate of the will granted 
in its original form. Cooper r. Brochette 4 
Moore, 41 9* 

Case cited in the judgment : Larkins v. Larkins^ 
3 B. & P. 16. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

reporteo uy barristers of the several 

COURTS. 

Il^ousc of Rorbs. 

Hon. H. Trevor v. Hon. G. Trevor. June 28, ! 
1847- 

devise. “ ISSUE.” — “ ISSUE IN TAIL 

MALE.” 

The following is the opinion delivered by 
the judges on the question of law propounded 
to them in this case by the House of Lords : — 

Lord Chief Justice Wilder — The question 
proijosed by your lordships has reference to a 
statement to the effect, that George Rice Rice 
Trevor died leaving no son, but leaving one 
daughter who had a son who attained 21 ; and 
that the mother and son have agreed to sell the 
Bedfordshire estates to A. B., and to make a 
good title thereto, and have brought an action 


and her son, can, with the concurrence of the 
trustees, make a good title to those estates ? 

In answer to that question 1 have to state, 
that it is the unanimous opinion of the judges 
who heard the argument at your lordships bar, 
that a good title can be made by the parties 
mentioned in the question to the estates therein 
referred to. 

The answer to your lordships’ question de- 
pends upon the construction of the devise of 
the Bedfordshire estates, contained in the se- 
cond will of Lord Hampden, which devise is ex- 
pressed in the following words : I give and 
devise unto General the Hon. Henry Brand 
(meaning the appellant) and Joseph Rogers, 
gentleman, and tneir heirs, all and every my 
real estates in the county of Bedford, whether 
freehold or copyhold, upon trust, that they or 
the survivor of them, or his heirs, do and shall 


• The following judges were also present ; — 
Mr. Baron Parke z Mr. Baron Alderson j Mr. 
Justice Mr. Justice ; Mr. 

Justice Coitmanj Mr. Justice Mauls j Mr. 
Baron B,olfe: Mr. Justice Wightmanj Mr. 
Justice Cresswell^ Mr. Justice Erie: Mr. 
B|unon Platts and Mr. Justice Vaughan JVil^ 
ik^ms. 
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settle and convey the same to the use of or in 
trust for the Hon. George Rice, son of Loq^ 
Dynevor (now the respon&nt the Hon. George 
Rice Rice Trevor) for life, without impeach- 
ment of waste, except permissive waste or spoil* 
ation, with remainaer to his issue in tail male, 
in strict settlement, upon condition that all 
person or persons from time to time to come 
into possession of the said settled estates do 
and shall, within one year afterwards, take the 
name and bear the arms of Trevor. And also, 
upon the like condition to that I have made in 
my will of my Sussex estate, so far as the 
change of circumstances will permit, that the 
, said estate shall go over to the party next en- 
j titled, or the person for the time being pos- 
sessed becoming entitled, to the barony of 
Dynevor ; and in default of such issue of the 
said George Rice, I devise my said Bedford- 
shire estate unto the said Henry Brand, his 
heirs and assigns for ever.” 

The question upon this devise is, whether 
under the word issue” or the words ''issue 
in tail male” sons are only comprised, or 
whether daughters as well as sons were in- 
tended to take ? 

I'he trusts in the will being executory, it is 
clear George Rice Rice Trevor was not entitled 
to more than a life estate, and that his issue, 
whether males only or maJes and females, were 
to take by way of remainder as purchasers. It 
is not contraverted that the word “ Issue in 
its ordinary and proper sense includes all de- 
scendants, however remote, and . includes fe- 
I males as well as males, lliat such is the pro- 
per construction of that word is too well es- 
tablished to render it necessary to refer to 

— Tjj ^his will, 

purchase is 
* ; is con- 

part of tlie appellant that the 
' issue ” in this will cannot be in any manner 
j severed in construction from the words " in 
' tail male ” which follow it ; and that the words 
" issue in tail male ” must be considered as one 
entire and indivisible expression, describiim 
the first takers and the estate to be taken ; and, 
consequently^ that the parties thereby desig- 
nated as the first purchasers are tne issue 
male, or sons of George Rice Rice Trevor, to 
the exclusion of the daughters. 

The respondents contend that the word 
" issue ” is used in its natural and admitted 
ordinary sense, including females, and that 
such sense is not varied, or in any respect 
affected by the words "in tail male.” That 
the word " issue ” expresses the parties to take, 
and the words "in tail male ” the estate to be 
taken. 

It seems to be agreed that the construction 
of the devise as to the point submitted to the 
judges is not affected by the words " in strict 
settlement j” and we think that it is not. 

Tlie devise, if read in the manner contended 
for by the appellant, must be deemed to be 
framed in a very untechnical and inaccurate 
manner. The issue areto take as purchasers, and 
the word " issue ” is a pn^er and apt word to 
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doBcribe those who axe so to take; but issue 
iiD tail male’’' is not an usual or aptibrm of 
expression to describe the £tet taker of an es^ 
tete talk Issue in tail male ” is an expression 
only correct when used in reference to an es- 
tate already settled ; Issue in tail male ” being 
the ordinary and correct form of expression to 
describe one taking by descent under an estate 
ta3 vested in the ancestor; and the words 
^ issue in tail ” are used in this sense and as 
contrasted with the ancestor or first taker by ! 
Lord Coke in the passages which have been re- 1 
ferred to and in the text books. lit. Sec. 
636-642. Co. Lit. 326 b. 327 a. 327 b. 

The question in this case seems to be nar- , 
rowed to the point, whether in construing this ; 
devise the word ‘‘ issue is to be read in its 
ordinary sense, as including females as well as ' 
males, or whether, by the addition of the ; 
words **in tail male’" in immediate connexion 
with the word ‘‘ issue/' or from other parts of 
the will, it is manifested that the word “ issue ” 
was not used in such ordinary and usual sense, 
but in a restricted and limited sense, as includ- , 
ing males only. i 

It cannot be necessary to cite any of the 
numerous determinations in which the rule of 
construction has been recognised in the courts 
of law and equity, and affirmed hy your lord- , 
Bhips’ house, that in a will, words, whether 
technical or otherwise, are to he understood as 
used in the sense ordinarily and properly 
applied to them, unless from the whole context ; 
of the will it shall appear satisfactorily and 
clearly that the words to he construed have 
been used, and were intended to be understood ; 
in some other sense. 

We are of opinion that the word “issue”, 
was used in the present will in its ordinary , 
sense, and comi)ri8ed females as well as males, i 
and that such meaning is not controlled or, 
affected by the words “ in tail male ” which ; 
immediately follow the word “ issue/’ or by ; 
any other part of the will. j 

The words “ issue in tail male were a con- ’ 
venient and not incorrect form of expression to j 
denote the first purchasers, and the estate to be < 
taken. The takers by the word “ issue.” The | 
estate to be taken by the words “ in tail male.'’ j 
There is no reason against an estate “ in tail { 
male ” being limited to a female, or an estate | 
in tail female to a male, and the limitation of ■ 
an estate tail of one kind or the other has no 
necessaiy effect in denoting the sex of the first 
taker,, the effect of the words of such limitation 
not being to describe the first taker, but simply 
to make the course of descent from such first 
taker. If the word “ issue ” may be correctly 
construed as describing the first purchasers, 
and the words “ in tail male be a correct legal 
description of the estate to be taken by such 
purchasers, there should he found some very 
distinct and substaaiial reason for so construing 
the entire expression, as to render it an incorrect 
form of devise. 

Therefore, as an estate in tail male may be 
lunited to a daughter as well as to a son, and 
as daughters coma within the descfiptioo of 
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issue;^ there seems no good reason according to 
the ordinary ru^s of construction for deeaux^s; 
this devise ambiguous. 

The argument on the part of the appellant to 
prove that the devise in question ought to be 
read as including males only has^ been mainly 
derived from other parts of the will, and espe* 
cially from those parts which refer to the dispo- 
sition and limitations relating to the Sussex es- 
tates contained in the first' will, and in showing, 
that the testator has limited those estates to 
males only, and from thence inferring that the 
testator intended to limit the Bedfordshire es- 
tates also to males only. 

We think it would be dangerous, and lead 
to a great uncertainty in construing a devise 
relating to one estate, to infer an intention not 
expressed in it, from the intention aj)parent in 
regard to a totally independent estate, and de- 
vised in terms altogether diflerent ; but we see 
no ground for inferring an identity of intention 
on the part of the testator in regard to the two 
estates. Indeed as it appears that the first will 
is distinctly, aptly, and correctly framed to effiec- 
tuate the intention of limiting the Sussex 
estates to descendants through males only, the 
reference to the terms of that will apjicars to 
the judges to afTord arguments rather opj) 08 ed 
to the appellant’s construction of the devise in 
question, than in suppox t of it. 

The numerous and important authorities re- 
garding the true rules of the construction of 
wills, determine that a departure from the ordi- 
nary meaning of the words contained in it 
should only be adopted from necessity and in 
cases where the context or other j)arts of the 
will satisfactorily manifest that the language of 
the will has been used in some other than such 
ordinaiT sense, and adoptiiiff the principles of 
those decisions, many of which have received 
the sanction of this house, the judges are una- 
nimously of the opinion I have before exj)ressed, 
nainel\%*that the only daughter of George Rice 
Rice Trevor and her son mentioned in the 
statement, with the concurrence of the trustees, 
can make a good title to the Bedfordshire es- 
tates. 

Hartr CLbancrTTor. 

Cope V. Russell. May 22nc1, 1847. 

SCTBSTITUTED SEllVICE. 

In a suit, the ohjpct of which was to render a 
judyment oblaitietl in an action at law a 
charye upon the real estate of the dffendant 
who was out (if the jurisdiction, the court 
refused to allow sabstiiuied service of sub* 
ptma upon a person who had been the de* 
fendanVs attorney in the action, but who 
was not proved to he still his agent. 

Mr. R. Ltevinge Swift stated that this was an 
application for leave to serve the defendant’s 
attorney in a previous transaction with a sub- 
poena to ap[^r to the plaiiktiff’s bill, under the 
following circumstances : — ^The plamtilF had 
obtaineojudgment against the detendant in am 
action at law, to restrain which the defendant 
had filed a bill which was ultimately dismiaisd# 
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and the plaintiff xiow sought by* his present suit 
to remW such judgment a charge upon the de- 
fendant’s real estate. The defendant was out 
of the jurisdiction, and the party upon whom it 
was wished to effect the substituted service had 
been his attorney in the said action, and his so- 
licitor in his suit to restrain it. Mr. Swift read 
extracts from a correspondence, but could not 
produce any evidence that this party still acted 
for the defendant. He contended tliat the sub- 
ject-matter of the action and this suit was the 
same, and he cited Hobhouse v. Courtney ^ 12 
Sim. 140 ; Hornby v. Holmes, 4 Hare, 30G ; 
and Murray v. Vipart, 1 Phill. 521. 

The Lord Chancellor said, that there must be 
something to show that the party upon whom 
service was to be substituted had been autho- 
rised by the defendant to accept it. In Hob- 
house V, Conriney, (supra,) there was a power 
of attorney given ; and in Murray v. Vipart, 
{supra,) there was an acting in the same suit. 
But here the suit was at an end, and the coiTes- 
pondcnce merely showed that the former at- 
torney and solicitor now merely considered 
himself as a channel of communication between 
the plaintiff and defendant. From the short 
statement of the facts in the report of Hornby 
V. Holmes, it was difficult to ascertain them, 
but in Ho/fhouse v. Courtney all the cases had 
been carefully reviewed by the Vice-Chancellor 
pf England, and if the former case went fur- 
ther, his lordship should not be disposed to 
follow it. Nothing could be more dangerous 
than to make such an order as was now re- 
Quired in the absence of any evidence showing 
tnat the ])arty sought to be served was the de- 
fendant’s agent ; but if any further evidence 
should be jirocured^ the plaintiff might make a 
short application to the court. 

Motion refused. 

©tre^hitnernur ttt ffiitglanh. 

Knill V. Chadwicks June 21, 
DEMURRER. — MULTIFARIOUSNESS. 

Where a bill 2^rays for a general account, as 
against two defendants, and it appears 
that one of them is connected with the 
plaintiff, merely as being the endorsee of a 
bill of exchange accepted by plaintiff, A 
demurrer for multifariousness allowed. 

In this case, the plaintiff had been engaged 
in certain railway contracts with Chadwick, 
and money transactions had taken place be- 
tween them, and a bill for 1,500^. drawn by 
Chadwkk was accepted by plaintiff, and en- 
dorsed to Nicholson, another defendant. Ni- 
cholson commenced an action against plaintiff, 
on the bill, upon wliich plaintiff filed his bill 
in equity, making Nicholson a defendsmt. The 
bill stated that various money transactions had 
tahen place between phdntiff and defendant 
Ckadwiek, and that plaintiff had signed many 
WBm xii exchange for which no consideration 
haui iMm given ; and that one of such biSs was 
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the one for l,500l. endorsed over to Nichedsonj^ 
it also charged that Nicholson was a trustee 
for Chadwick, and prayed for a general aceonnt 
as against Chadwick and Nichokon, and that 
Nicholson might be restrained from proceeding 
with his action. To this bill Nicuslson de»; 
murred for multifariousness. 

Mr* Wickens, in support of demurrer, con- 
tended that as the bill prayed for a general 
account, and defendant Nicholson liad nothing 
to do with any of the other transactions which 
took place between plaintiff and Chadwick, it 
was clearly multifarious, He cited MUler v* 
Walker, 9 Jurist 197. 

Mr. Prior, contra, urged that defendant Ni- 
cholson was so mixed up with all the trans- 
actions that had taken place between plaintiff 
and Chadwick, that the only remedy plaintiff 
had was to have a general account as against 
both defendants, and that it sufficiently ap- 
peared from the bill that plaintiff was entitled 
to such an account. He ciiod Attorney-General 
V. Corporation of Poole, 4 Myl. & Cr. 17 ; and 
Turner v. Robinson, 1 Sira. & St. 313. 

The Vice-Chancellor said it appeared to him 
that all the matters alleged in the bill, except 
as regarded the transaction with respect to the 
bill for 1,500?., were things with which the 
defendant Nicholson had nothing to do, and 
that the claim which arose on that bill for 
1,500?. was totally distinct from any account 
as between plaintiff and defendant Chadwick. 
If the plaintiff had any equity as against 
Nicholson, he might have brought it forward 
by a bill in equity. Demurrer allowed, with 
costs. 

(Before the Four Judges.) 

Doe dem. Hemming and others v. Barratt, 
Fraster Term, 1847. 

EJECTMENT. COSTS. — 1 & 2 VICT. C. 110, 

s. IS. 

In an action of ejectment in which a verdict 
was found for the defendant, costs taxed, 
and the Master^s allocatur for the amount 
indorsed on the consent rule, which was 
served on the attorney for the lessors of the 
plaintiff, and the amount not being paid on 
demand made on one of the lessors of the 
plaintiff, the defendant issued a writ of fieri 
facias. 

Held, this was an order for the payment of 
costs under the 1 2 Viet, c, 110, 5. 18, 

md the court discharged a rule obtained 
for the purpose of setting aside the writ for 
irregularity. 

This was an action of ejectment in which x 
verdict was found for the defendant, but a writ 
of error was pending. Tlie costs were taxed, 
and Ae Master’s allocatur for the amount of 
the costs was made and indorsed on the consent 
rule, which was served on the attorney for the 
lessors of Che plaintiff, and demand made on 
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one of the lessors of the plaintiff, there being 
several. The costs not being paid, a writ of 
j€m/(crctaf issued^ in pursuance of the statute 
1 & 2 Viet. c. 110, s. 18. A rule nisi was after- 
wards obtained to set aside the writ of^. fa. for 
irregularity, with costs. 

Mr. Wallinger showed cause, and contended 
that the writ of Ji. fa. had properly issued in 
pursuance of the statute 1 & 2 Viet. c. 110, 
8. 18. The cases of Jones v. Williams,^ 
Hawkins v. Benton,^ are cases of awards where 
the courts have said that it was not a necessary 
consequence of the submission to arbitration 
that any money would become payable. But | 
riie cases of Jones v. Williams,^ Doe v. Brad-- 
ley, and Hodson v. Patterson,^ are strong 
authorities to show that where the master has 
taxed the defendant’s costs on the consent rule, , 
nothing further remained to be done, and that 
the writ of fi.fa. properly issued. 

Mr. Hurlstone contra. It is part of the 
consent rule that if a verdict shall be found for 
the defendant, or the plaintiff shall not further j 
prosecute his writ, that the plaintiff shall pay | 
the costs to be in that case a^udged. This ; 
depends on a contingency, and contemplates ! 
something more being done. [B^ightman, J. j 
That is supplied by the master’s allocatur.] ! 
This is not an order for the payment of costs | 
under the statute of Victoria. I’he jirinciple 
ol Jones V. Williams^ is the same, and that 
objection would apply. The consent rule forms j 
no part of the record, and cannot be made j 
such in any part of the proceedings. ' 

Lord Denman, C. J. I do not think that 
there is any irregularity in these proceedings. 
The case of Jones and IVilUams seems to me 


the notices required by the rule oCEaster Term, 
1846.. The application was made on affidavits 
which stated tnat Mr. Weymouth was admitted 
an attorney of this court m Easter Term, 1846, 
and had up to the present time neglected to 
procure a stamped certificate. Ever since his 
admission he had been acting as a clerk to his 
father, an attorney practising at Kingsbridge, 
Devon. 

When the new County Courts Act was 
brought into operation, Kingsbridge was se- 
lected as one of the towns in which a district 
court should be held, and Mr. T. Weymouth 
was anxious to practise in that court for his 
father, as he was to do so, having more im- 
portant professional engagements to attend to. 
It was, however, sworn that the judges of the 
district courts, and particularly the judge of the 
district court holden at Kingsbridge, had de- 
cided not to allow any one to address the court 
or assist a suitor there in any way, unless he 
were a barrister or a solicitor duly authorised 
to practise. It was further sworn that Mr. T* 
Weymouth did not become acquainted with 
this decision of the judge until too late for him 
to give his notices pursuant to the rule of court 
of Easter Term, 1 846, so as to enable him to 
apply at the end of the present term for his 
stamped certificate to practise ; and that it 
would injure him in his profession of an at- 
torney if he was prevented from practising in 
said County Court of Kingsbridge until after 
the next Michaelmas Term. It was also dis- 
tinctly sworn, that Mr. T. Weymouth had 
never, either directly or indirectly, practised in 
his own name or on his own account. It was 
therefore submitted that, under these circumfc 


clearly di.stinguishable. j 

Patteson, J. In Jones v. Williams it was ' 
only the submission to arbitration which was 
made a rule of court, but this is a common rule 
for the payment of costs which I think comes j 
within the very terms of the act of parliament, j 
Wight man and Erie, J.’s, concurred. | 

Rule discharged. ; 
— ■ ■'■■■ j 

<gurcn’i$ ^racttcc Court. \ 

Expart € Weymouth. June 5^th, 184?. I 


ATTORNBV.- 


-STAMPED CERTIFICATE. — 
NOTICES. 


j stances, the court would, if k had the power to 
\ \ do so, dispense with the usual notices, and 
! allow Mr. T. Weymouth to take out his 
( stamped certificate at once, 

I ; Mr. Justice Wightman, after consulting the 
j Master, granted the rule, and without payment 
j of any arrears. 

I Rule absolute to take out the certificate at 
j once, without giving any notices or paying any 
arrears. 

Common ^Iras. 

In re Kinning. Trinity Term, June 4, 184?. 


Where an attorney has neglected to procure «! small debts act.— payment by instal- 
stamped certificate to practise within twelve | mentb. — summons or notice to debtor 
months from the time of his admission, the | before committal. 


court will, under special circumstances, dis- 
pense with his giving the requisite notices 
under the rule of Easter Term, 1846, and 
allow him to take out his certificate at once, 
without pay fnent of any arrears. 

H. T. Cole moved for a rule calling on the 
registrar to ^ issue his certificate to the Com- 
missioner of Stamps to enable Mr. T. We^r- 
mouth, an attorney of this court, to take out his 
stamped certificate to practise, without giving 

• Adol & EIUb, 175. ^ 2 Dowl & Lownd, 465. 

• 8 Mee. & Wei. 349. ^ i Dowl, N. S. 259. 
4 Man. & Gr. 333. ' i V Adol 8t 


A creditor seeking, under the provisions of 
the Small Debts Act, 8 <5* 9 Viet. c. 127, 
s. 1. to obtain an order of committal 
against his debtor for default in not paying 
an instalment of his debt at the time duly 
fixed for that purpose, must first serve a 
summons or notice on such debtor, stating 
his intention to apply for such committal. 
Where therefore a fudge, having jurisdigtion 
under the provistons qf the said act, grafted 
a warrant which eipigdy^ set forth tie 
debtor had not paid tks amqugf . q^ 
tni^idmgnijM di^ifcted hy the di^ 
that purpose, although the. qf . tktifffBlr ; 
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ment thereof had elapsed, and the same had 
been duly demanded of the said debtor, 
without its appearing that the debtor 
had been previously summoned to show the 
cause of his default : Held^ that the im- 
prisonment under such warrant was illegal, 
and the debtor entitled to his discharge. 

A WRIT of habeas corpus was yesterday ob- 
tained in this case, directed to the keeper of the 
debtor’s prison of London, commanding him lo 
bring np the body of Thomas Kinning, a 
prisoner m his custody for debt, and to return 
the cause of his imprisonment. Accordingly, 
the prisoner was brought up to-day, and the 
return to the writ showed, as the cause of his 
imprisonment the following warrant of com- 
mitment : — Whereas Thomas Kinning, of 
Fleet Lane, Farringdon Street, in the city of 
London, on the 7th day of December last, being 
indebted to William Townley, &c., in a sum 
not exceeding 20/., besides costs of suit, that is I 
to say, in the sum of, &c., by force of the judg- j 
ment hereinafter mentioned, and then being in 
Fleet Lane, in the city aforesaid, and within the i 
jurisdiction of this court, was duly summoned j 
to appear on, &c., at this court to answer such 
questions as might be put to him touching the 
not having paid to the said W. T. the sura of 
money recov’-ered in a certain judgment of this 
court, on, &c., and the said T. K. having aji- 
peared before me at the time and place afore- 
said, and it thereupon then appearing to me by 
the admission of the said T. K., that the said 
T, K. had the means of paying the said debt 
and costs aforesaid in manner thereinafter men- 
tioned, I did then and there order that the said 
Thomas Kinning should pay the said debt and 
costs aforesaid to the said William Townley, in 
manner following, that is to say, the sum of 2/. 
part thereof, on the 12th day of January then 
next, and the residue thereof by instalments of 
2/« on the 1 2tli day of every subsequent month 
until the said debt and costs were fully paid : 
And whereas it has this day, at this court, been 
duly proved before me that the said T. K. has 
not paid 2/., the amount of the first instalment 
as directed by the said order, although the 
time of the payment thereof has elapsed, and 
the same has been duly demanded of the said 
T. K., and the said T. K. has been personally 
served with a copy of the said order, and the 
original order was at the same time shown, and 
that 2L, the amount of the first instalment, is 
still due, owing, and unpaid to the said W. T., 
contrary to the tenor and effect of the said 
order ; these are, therefore, to require and au- 
thorise you, immediately upon the receipt here- 
of^ or as soon after as may be, to take into 

J our custody the body of the said T. K., and 
im safely to convey to her Majesty's Debtors’ 
Prison of London and Middlesex, in the city 
of London, being the common gaol wherein 
the ^btors under jud^ent and execution, 
&c., may be confined within the city of Lon- 
don^ being the city within which the said K. 
hath been resident aind there to deliver him to 
the keimr of the Said prison, who is hereby 
' Ac., and Yam si^ely to keep and de- 


Conmon Pleas* 

tsavk in the said prison for the space of 40 dayft 
from the time of his arrest under this warrant 
or until he shall be discharged out of custody 
by leave of me ; and for so doing this shall be 
your sufficient warrant. 

“ Given, &c. 

“Edward Bullock, 

“ Bamster-at-law, and Judge of the 
said Court. 

“To Lloyd Simpson, serjeant-at-mace, 
and to Thoa. Burden, keeper of the 
debtors’ prison aforesaid, or his 
deputy there.” 

The statute under which the warrant was 
granted, was the 8 & 9 Viet. c. 127, entitled 
“ An Act for the better securing the payment 
of Small Debts.” *The first section provides 
that in cases of debt by force of a judgment, 
j or order of a court of competent jurisdiction, 

' the creditor may obtain a summons from any 
of the commissioners or courts therein specially 
named, within the jurisdiction of which the 
debtor shall reside or be, &c., according to the 
form in schedule A to the act annexed, &C., 
and the debtor appearing before such court or 
commission, at the time appointed in such 
' summons, shall be examined and interrogated, 
&c., touching the manner and time of his con- 
tracting his debt, the means or prospect of 
payment he then had, the property or means 
of payment he still hath or may have, the dis- 
posal he may have made of any property since 
contracting such debt ; and such creditor shall 
also be interrogated, if necessary, &c., touching 
the said claim against the debtor ; and it shall 
he lawful for the commissioner or court to 
i make an order on the said debtor for the pay- 
' ment of his debt by instalments or otherwise ; 
and in case such debtor shall not attend, &c., 
or, if attending, refuse to disclose his property, 
&c., or if he appears to have the means of pay- 
ing the same by instalments or otherwise, and 
shall not pay the same at such times as the 
commissioner or court shall order, &c. ; then 
it shall be lawful for such commissioner or 
I judge of such court to order such debtor to be 
. committed for any time not exceeding 40 days 
j to the common gaol, &c. 

' Pashley, on behalf of the prisoner Kinning, 
now moved for his discharge. (There were 
several grounds of objection; the following, 
however, was the only one on which the court 
decided.*) The commitment, it is submitted, 
is bad, inr.smuch as it had been made without 
any notice to the prisoner of an intention 
to apply for a warrant of commitment, or 
aw summons or notice, by which he was 
aTOrded an opportunity of explaining how 
it was that he had made the default for 
which he was imprisoned. It was contrary 
to every principle of English law that a 

* On the same ground of objection, as wdl 
as on another of those raised, the prisoner had 
been remanded to prison in the Court dT 
Queen’s Bench on the day the writ in the 
sent case was obtained, the Judges of tfaut 
court having been equally divided in opinion* 



IM a y erfa r€b«rit 

^mam dhould be imprmoned witbotil Ittring 
b«BD #i 9 t beard. Bemdee, in the present case, 
IImi dear intention of the statute was that an 
iniquirir should, in the first instance, be made 
as to the debtor’s means of paying at the time 
when the instalments became due. At most 
it was like a case of a contempt ; and under 
the terms of the act, the simple production of 
the order to pay by instalments showed no 
contempt. The dictum of Mr. Baron Alderson 
in the ease of exparte Foulkes, 15 L. J., N. S. 
Exch. 300, will be relied upon on the other 
side ; but it is submitted that can be no au- 
thority against the present application. Then, 
on the other hmid, the cases of Rex v. Smith, 
5 Q. B. 614 ; Capel v. Child, 2 Gr. & J. 588 ; 

V. Carr, 7 T. Rr 270, were direct! 
Wthoritie^s to show that a party in the position j 
of the prisoner here should ha^’e been sum- ; 
moned before granting the warrant of com-| 
mittal. 

Petersdorff, contra. It seems to be taken 
for granted that the proceedings under the 
Statute in question were of a penal character, 
but it is submitted the statute was not of that 
nature. The present commitment bears a strong 
analogy to an arrest on mesne princess, for the 
purpose of obtaining bail. In both cases the 
intervention of a judge is necessary, and here, 
as there, only an exparte inquiry is required, 
there being no words in the statute to render 
necessary the intervention of a summons before 
issuing the warrant of commitment. The order 
of commitment was only a limited kind of ca. sa. 
as was laid down by Mr. Baron AJderson in 
the case of exparte Foulkes, I'herc is no 
more injustice in the present mode of proceed- 
ing than on an arrest on mesne process, and to 
give notice to the party would frustrate the 
very object of the act, which was to facilitate 
the recovery of debts. On the other objections 
raised he was stopped by the court. 

WUde, C. J. The court Iooks very nicely 
at the question which arose on this part of the 
stotute, when it was said that it had been before 
another court, which could not come to a satis- 
&ctory conclusion on the question, very learned 
persons differing in the view to be taken of the 
statute. 1 think the return is not sufficient, 
and that the prisoner is entitled to be dis- 
charged by reason of the deficiency of the 
warrant on which be was taken into custody. 
Tbx statute in question is, to a considerable 
exteait; penah because it gives the imprison- 
ilieiH not alone by way of the satisfaction of 
the debt. If a paity taken under a writ of 
oa* ra., the impiisonment suffered under that, i 
is a satis&ction of the debt ; but here, appa- ; 
lently, the imprisonment is used merely by| 
way 6i puBishinent or coercion, and it is to 
vary according to the circumstances of each par- 
ticular case. Ik appears from the first section 
of the statute in question^ that if a party wishes 
to enforce payment of Iw debt, he is to apply 
to some one of the courts mentioiied for an 
<wder on his debtor^ who is to he first sum- 
momd and subject^ to an inquiry as to certain 
matters, one of which is his of payings, 


.• Common Pfcat . 

The iudge n then to exerdse his discretion 
with regiwd to the time to be ^ven for payment 
of the debt, that discretion being apparently to 
depend on the individual's means to pay. The 
power of commitment is pointed out by tibe act 
in certain specified cases, and amongst others 
it applies to where it is found that the debtor 
has the means to pay, and will not. It appears, 

I then, that the party’s means are to be judged 
j of with reference to the period when he was 
ordered to pay, and it is obvious that it is 
equally material at each time of payment, when 
the days are fixed, to know whether the party 
has the means of payment. The statute only 
deals with the person of the debtor, and leavies 
all other proceedings as to his property, under 
i the old acts, unaltered. It was apparen^ 
passed much with the view of punishing fraud, 
and gives the reined)^ of commitment only 
when the debtoi- withholds a debt which he is 
able to pay. It is based on the inhumanity of 
sending a ]>erson to gaol who had not the 
means of paying ; but where it appears that 
the party has the means of paying by instal- 
ments, and shall not pay at the time fixed for 
payment, then he may be committed. It is 
necessary, in order to direct the judge’s dis- 
cretion as to the periods of payment, that he 
should inquire into the circumstances of the 
debtor as to liis future probable means, because 
tile act presupi)oses no })rescnt means to pay 
all the debt, and ordy on that presumption 
authorizes the granting of time for payment. 
When, therefore, time is granted, it must be 
with reference to the paj ty’s means to pay at 
the periods when the payments are to be made. 
Then it further appeared from the act, that if 
payment be not made according to the order, 
the judge bad power to commit for a term not 
exceeding 40 days. Now, what is to regulate the 
judge in prescribing the time, what is to be 
the ground of the judgment to be formed with 
regard to the time of committal t (’an it be 
doubted that the party’s means to pay must be 
the only essential point of inquiry ? and if that 
be so, how can you make an eflectiial inquiry 
into the party’s means, unless you hear the 
party who must best know his means, and may 
be the only person who does know? The 
period of commitment being discretionary, it 
presupposes a previous inquiry ; and if so, 
common justice seems to require that a person 
I who jiossesses the fullest means of answering 
the inquiry, should appear. It may make the 
most material difference whether the commit* 
ment be for two weeks or for forty days ; and 
it seems to follow that a party who possesses 
the best means of knowledge, and had the 
deepest interest, should be summoned and 
heard. The ground of the statute, taken aQ 
together, rests on the principle that a debtor 
sh^ not be impsiBonea for a debt whieh he 
had not the mews to pay ; and therefinre, it 
^pears to me the proper and sound 
tion is, that a debtoor mnal be summooifi whM 
he makes a default m payment and dtoi»e^ 
tor applies fiir a committal, m m»der thefi tfie 
Judge may know whit m the proper p w i e d sfi. 
imprisoniiient. 





ColtfMmy J. This app^rs to me to ^ a 
very clear, case* The act. done is a judicial^ 
and not a minifitfirial act^ and, according to 
general principles, such as is laid down in 
Harper v. Carr, 7 T, R. 270, it could only 
have been regularly done after hearing what 
the party had to say on the other side. The 
only argument used to the contrary was, that 
to oo so would, in a case like the present, he 
very inconvenient, because to give notice to 
the debtor would, in effect, be to tell him to 
abscond ; but I do not think that it is practi- 
cally probable that such would be the eiiect ; 
for all the cases within the jurisdiction in 
question, are those of extremely small debts. 
Considering how highly penal the statute is — I 
that a debtor may he imprisoned, taties quoiie.% I 
until be has j^aid the debt — I am not disposed 
to depart from ordinal^ princijdes ; and there- 
fore, it seems to me, there ought in this case 
to have been an inquiry before commi ting for 
any time. The judge should liave been aware • 
of all the circumstances which could have been j 
brought before him as to ihs default made ; j 
and as that was not done, the prisoner must be 
discharged. j 

Matile^ J. I am also of opinion, that on the. 
substantial objection taken, the defendant is 
entitles! to his discharge. The power of com- 
mitment given by the statute was intended to | 
be exercised in the particular cases of fraud in i 
the conduct of the debtor, of the nature therein 
pointed out, — the not doing something which 
he is bound, both legally and morally, to do, — 
the not paying when he is able to pay. The 
commitment is by way of punishment and j 
coercion, and ancilliary to the payment of the ; 
debt. Now certainl)^ upon any general prin- i 
ciple of law, it would be necessary that the j 
party, before he is punished for misconduct, i 
should be heard ; and if the order to commit ; 
had l^een made after the proceedings under the i 
summons mentioned in schedule A of the | 
statute, the debtor here would have had an i 
opportunity of being heard. Now, the ability 
or non- ability to pay when the instalments be- 
come due, could not be ascertained under that 
summons, and it must be taken that non-])ay- 
ment of the instalments when the party had 
the means of paying, constituted the offence. * 
That being so, to commit the debtor without ' 
his being heard, or any notice given to him, 
would be contrary to the general lu-inciples of 
the laws of England, and even to natural jus- 
tice ; and the question then is, whether there is 
anything to take this case out of those general 
principles. In the express provisions of the 
act» certainly there is nothing. It was true 
that the act for bolding persons to bail did 
infringe on those generid principles ; but that 
was because it was thought that greater advan- 
tage would be obtained by preventing fraudu- 
lent persons from flyin|^ the country ; and the 
power there given In terms which leave no 
ooubt il all; besides which, that act gives a 
igM»edy remedy, by appeal, to a party who is 
]nl^rleperly asveatea, whilst under the mesent 
the n to cmain hM| 


discharge, is niider the thM toctioto. 
R^ersdorff could net deny thnt a eecohdin* 
qtury, was requim. Now, it wodll 

be a strange thing that there should be stidfi 
an inquiry required, and that the act should 
not also secure an opportunity for calHng rmoa 
the debtor to show, if he could, that he 
really no means of paying; yet that would he 
the state of the law to which the constructioii 
would lead, if adopted. That being so, and 
the words of the statute not excluding tte 
summoning and hearing of the debtor, I think 
the general principles of law must apply, and 
that the party here ought to be discharged. 

Cressioelty J. I am of the same opinion^ 
It is unnecessary to say whether an order to 
commit might have been embodied in the 
order to pay, made in the first instance, If 
the judge possessed such power, he bad not 
exercised it, but had simply made an order for 
payment without any statement as to what was 
to be done in the event of the party not 
obeying. Then, subsequently, it appeared, an 
order was made for committing the party with* 
out any inquiry or notice to show cause as to 
whether the party had means of any kind to 
meet the payment. 1 think that commitment, 
as a judicial act, was clearly bad, and the 
prisoner entitled to his discharge. 

Prisoner discharged. 

Court of Crcbtqtinr. 

Marks v. Ridrjwai/. Collins v. Ridgway, Trinity 
Term, May 22, 1847. , 

INTERPLEADER ISSUE. — JUDGE AT CHAM- 
BERS.— COSTS. 

Where a judge at chambers has directed an 
interpleader issue, any subsequent applica- 
tion as to costs, 4'C., 7nust be made to the 
same judge, and not to the court, 

lx these cases Erie, J., at chambers, had di- 
rected an interpleader issue, and ordered that 
the sum of 26L, the proceeds of a levy, should 
be paid into court to abide the event. The in- 
terpleader issue was tried and found, as to part, 
for the claimant, and part for the execution 
creditor. A rule was then obtained calling on 
the claimant to show cause why the 2ff^. paid 
into court in pursuance of \Jie order of Erki J., 
should not be paid out of court to the .plamtifF, 
and why his costs should not be paid by the 
claimant. 

Pashley showed cause. The application 
should be made to the judge who directed the 
interpleader issue. The 1 & 2 Viet. c. 45, s. 2, 
confers on a judge the same power with respect 
to interpleader orders as the court previousljr 
exercised undef the 1 & 2 W. 4, c. 58, and it 
enacts, “ that the costs of such proceeding shall 
be in the discretion of stick judge,^^ The effleet 
of those words was under consideration in the 
case of Burgh v. Sekqfield, 9 M. & W. 478. 
He also argued that the application was prema- 
ture, inasmtieh as judgment had not been en* 
tofed up. Coffg^v. Q 

9 Bing. 604; pieieMon f % ^ i 

K%hg V. SiinmwMfe, ib. 289. 
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^ Miller in support of the rule. The case of 
Bu/rgh v. Schofield is distinguishable, because 
there the interpleader order had been aban- 
doned before trial. Here a trial has taken 
place, and the matter is before the^^court in the 
same way as any other issue. In ^he case of 
an application for a new trial on the ground of 
mismrection, or of the verdict being against 
evidence, the cor^rt would interfere. The 
power of the court in such a case can only be 
under the statute. 

Pollock, C. B. If the point were new, I 
should be disiK>sed to decide it as already de- 
cided. But as it is not new, the previous de- 
cision of this court is binding on us, and the 
rule must be discharged with costs. 

Alder son, B. Where the interpleader order 
has been made by the court, the subsequent 
application must also be to the court ; but where 
the order has been made by a judge, the appli- 
cation must be to the judge. If the judge | 
thinks the matter more nt for the decision of I 
the court, the statute enables him to refer it to I 
the court. | 

Rule discharged. \ 

LAW PROMOTION. | 

The Queen has been pleased to appoint William ^ 
Scrope Ayrtoii, of the Middle Temple, Esq., 
BSrrister-at-Law, to be one of the Commis-| 
sioners of the Court of Bankruptcy, to act in j 
the prosecution of fats in Bankruptcy in the ; 
country. ; 

’ ! 

PROCEEDINGS IN PARLIAMENT RE- ! 
LATING TO THE LAW. j 

ICsfial Beotnie. July 2 , 1847. | 

Masters in Chancery. , 

Quakers and Jews Marriages* | 

London Small Debts. I 

incuse of ILotbs. 

NEW BILLS IN PROGRESS. 

Juvenile Offenders. Passed. 

Ecclesiastical Jurisdiction. For 2nd read- 
ing. 

Police. For 3rd reading. 

Trustees Relief. In Committee. 

Clergy Offences. To be reported. 

Poor Laws Administration. In Committee. 

Poor Removal. For 2nd reading. 

Tithes. For 2nd reading. 

Copyhold. For 3rd reading. 

Threatening Letters* For consideration of 
amendments. 

i^ouee of ffomwotio. 

NSW BILLS IN PROQRBSB. 

Kacumbered Estates (Ireland). Postponed. 

House of Commons Costs Tiuration. For 
ard reading. 


Insolvent Debtors. To be reported. 

Health of Towns. In Committee. \ 

Custody of Offenders. Passed. 

Joint Stock Companies. Passed. 

Winding up Joint Stock Companies (No. 2). 
For 2nd reading. 

Prisons. In Committee. 

Bankruptcy and Insolvency* In Committee. 
Masters in Chancery Affidavit Office. To 
be reported. 

Registmtion of Voters. In Committee- 
Parliamentary Electors. For 2nd reading. 
Parliamentary Electors, (No. 2.) For 2nd 
reading. 

Vexatious Actions. In Committee. 

Poor Removal, (No. 2.) For 2nd reading. 
Trust Monies Investment. For 2nd reading. 

THE EDITOR^S LETTER BOX. 


Notwithstanding the session will probably 
close without any rery important acts affect- 
ing the principles of law — and although the 
threatened reform in Conveyancing and the 
Law of Debtor and Creditor are iiostponed 
for the present — there will still be several pro- 
jects ripened into statutes which must be sub- 
mitted to our readers without delay. We shall 
probably print an occasional extra half sheet 
(but without any extra charge) in order that 
such statutes as are useful may be speedily 
brought to notice and the notes on the altera- 
tions thereby effected will follow in due course. 

We apprehend that in the case referred to 
by “A Young Practitioner,” the judge of the 
county court must have been satisfied that the 
tenant continued to hold over at the time he 
granted his warrant to give possession. If the 
&ndlord had already taken possession the 
warrant would be wholly inoperative. If the 
judge caiffe to an erroneous conclusionupon 
the facts, as we have already had occasion to 
remark, the law affords no means of setting 
the matter right by appeal or otherwise. 

We are much obliged to T. W. H. 

A correspondent calls attention to an adver- 
tisement in the Times of June 24th, in which 
it is stated that A solicitor of some years* 
standing in the profession, and who is about 
establishing himself in town would be wUling 
to make immediate arrangements with any 
respectable party not duly qualified for con- 
ducting their business.” The object of the 
advertiser is so apparent on the face of the 
advertisement, that we trust some steps will be 
adopted to detect and punish the delinquent, 
and prevent stnqualified persons practising 
under the name of the advertiser. 

In answer to ** Apprenticius,” a man may 
guilty of forgery who signs his own name of 

Thomas Jones” to a draft upon bankers in 
imitation of the signature of Thomas 
who keeps an account at those bankers. 
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Pcrtinet, et ncscire malum est^ agitamus.” 

PIORAT 


LAWYERS IN PARLIAMENT. the leaders and followers of the various 

divisions in the political ranks were sup- 

Both town and country are now busily posed to represent large or important 
engaged in the approaching general election masses of the community, eacli professing 
for members in parliament, and although certain principles, and holding certain doc- 
there is no great party question particu- trines, which they set forth as beneficial to 
larly predominant,— no very exciting sub- the nation at large. But of late years a 
ject, either, on the one hand, of aristocratic ! considerable number of njembers of the 
interest, or on the other of popular griev- Hquse of Commons, whilst they, may be 
ance, — yet there is a considerable stir in | more or less attached to one of the political 
many constituencies ; new candidates are j sections we have enumerated, arc really 
invited, or are presenting themselves ; and the representatives of important c/as«-in- 
those classes of the community who are not terests. The county members may be 
sufficiently represented, or who think their considered as peculiarly representing the 
interests and opinions have not been duly landed interest, and the members for cities 
regarded, naturally seek, on the eve of a o'ld large towns, in various degrees, the 
new septennial election, for the means of ' interests of trade, commerce, and manufec- 
improving their position. tuics. The railway interest comprehends 

It is no province of ours to enter into members of all political feelings, and 
political controversies. ' Concerned only in ^ reckons, in point of number, the highest of 
the passing of useful laws and the conve- oil class-representation. The manufactur* 
nient administration of them, it is imma-jing class — the “ Cotton Lords” — come 
terial to us, as mere lawyers, how the great ' next in importance, with other branches of 
political parties are broken up or sub- i manufacture. Again, the shipping in- 
divided." The great bulk of the profession j terest is well represented. And so of other 
is indeed conservative, but in these times ! large and wealthy portions of trade and 
it seems of little moment who rules the ' commerce. The great sections in religion 
day. Ultra or moderate Tories, high i are also well supported, and there are quite 
Conservatives or liberal Conservatives, old ; a sufficient num^r in favour of the doc- 
aristocratic Whigs or liberal Whigs, are I trine that all legislation should be purely 
now of comparatively little moment. The j secular. 

Radicals and the Chartists are the only Turning to the professional classes, we 
sections against whom the lawyers would find the interests of the Church well pro- 
lift up their voice on high. Heretofore vided for, through the medium of the great 

universities of which they arc members* 


.A 1. f*T.u f* .J The army and navy also have tlieir able de- 

fend.,.;Lm It 

rti«£«.Mtohi.[iditicidopiUoii.,— “No» reaWMbljr inferrrf aUo tlM tte 

foWe are said they ; I am a whole legal profession was atid f»rly 


wnat BTC yuu r aaia 
pleader,” eaiddie. 
Vol: ^xxiv.- No. liOlO. 


.represented by the law^ lords m the^j^r 
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hawyera in Parliament. 


Jiouse, and by 40 or 60 barristers in the for the profession tlmn has hitherto pre- 
lower. The feeling, however, appears to vailed, and in this hope we wish them good 
be very general, both among the junior bar speed. 

and the attorne3'S and solicitors, that the It may be supposed, from their experi- 
leaders of the long robe, however high in ence in public discussion, that the mem- 


character, eminent in talents, or profound 
in learning, are mainly seeking their own 
personal advancement, rather tjian the 
honour of their profession, or the real im- 
provement of the administration of justice. 
Other men work for a general purpose, — 
the success of tlmir part}', the promotion 
of certain political principles, or public ob- 
jects ; but the lawyers in parliament, with 
rare exceptions, seem each to represent only 
his own personal interests. We do not 
blame tlsem individually. The fault lies j 
not so much in them as in t!ie present 
system of law promotions. Unhappily the 
eminent positions on the bench are, for the ^ 
most part, attainable only through political 
influence. The great advocate relies for 
his advancement more on the service he 
can render as a politician than on his 
forensic achievements. So soon as he has 
established his reputation at the bar, he 
looks around with natural ambition for a 
seat in parliament as the surest course to ; 
obtain the highest honours of the law. 
Though rejoicing in whatever exalts the 
members of the profession, we regret for 
some of its best interests that the chief 
seats on the bench and the woolsack can 
only be obtained through political influence. 
With such high prizes in view, it may be 
no matter of wonder that the barrister, 
when he has secured his seat, should look 
more to the measures which may uphold 
his friends in power, or thwart or over- 
throw his opponentiS, than to the great 
duties involved in the improvement of the 
laws and their pure administration. 

In this state of things, it behoves the 
great body of the profession, whose in- 
terests are inseparable from those of the 
community in general, to take up the 
matter equally for the public and them- 
selves, and to aid and promote the return 
to parliament of persons who will faithfully 
attend to' their high calling. 

Amongst the candidates from the bar 
who come forward for the first time, are, 
Mr. Sergeant Sliee, for Marylebone ; Mr. 
Bethel), for Greenwich ; Mr. Cockburn, for 
Southampton; ,Mr. Rolt, for Stamford. 
'And we are ^ad to learn that Mr. Ser- 
jeant Talfourd will in all probability again 
represent Reading. 

These gentlemen and others we trust 
will be disposed to pursue abetter course 


bers of the bar are better adapted for the 
senate than the other branch of the pro- 
fession, but it will be readily conceded by 
all who are acquainted with the practic^ 
knowledge and habits of business of emi- 
I nent solicitors, that they will be most 
; valuable members, not only on many ge- 
; ncral questions, but especially in consider- 
! ing all the practical details which are so 
? essential to be attended to in working out 
I any important legislative measures. 

I Jt is for the want «of tile extensive in- 
formation and experience of solicitors that 
many of the plans for the amendment of the 
law have altogether failed in accomplishing 
their objects. The general design may be 
suggested from a motive of real improve- 
ment, and not for the purpose of strengthen- 
ing power by increased patronage ; but 
whatever may be tlie ultimate end, It is 
rarely attained, for want of the aid which 
the skill and experience of practical 
lawyers could readily apply. 

It is, we are persuaded, for the interest 
I of the public that in the next parliament a 
'due proportion ofthc second branch of the 
i profession should be returned, and we trust 
I that the solicitors, active as they are for 
j their clients, l)ut slow to move where their 
'own interests arc concerned, will be in- 
I duced on this occasion to unite for the 
I general good. Some who possess wealth, 

1 talent, and leisure, wdll, w^e hope, allow 
themselves to be put in nomination. It 
j ap]>ears, indeed, that several who are, or 
have been, in that brunch of the profession, 
are already proposed as new* candidates. 
The city practitioners are coming forw'ard 
; in no small number, viz., Mr. Freshfield, a 
I tried and useful member, well known and 
respected as the late bank solicitor, and 
wlio, besides the commercial, will also re- 
present the Protestant interests of the 
community. In tw^o of the metropolitan 
boroughs there are also able candidates in 
the field, namely, Mr. Pearson, the City 
Solicitor, for Lambeth, and Mr. Harvey, 
the Chief Commissioner of Police, for Mary- 
lebone. Then Mr. Wire, who has often 
served the office of Under-Sherifi^ in the 
city, is a candidate for Boston. All these 
gentlemen possess great ability and expe^ 
rience, and would be eminently useftiirm 
many of the most important tneasures 
which are likely to be brought before^e 
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new parliament. But we hope to see 
othersi both in town and country^ ready to 
serve both the public and their profession. 
The Metropolitan and Provincial Law As- 
sociation cannot do better than direct their 
first efforts towards securing a full and fair 
representation of the general body of the 
profession, and through them, of the true 
and substantial interests of the community. 

It may be useful to subjoin a list of the 
present members well known in the courts 
of Westminster, and who, in all probability, 
will find the same or other seats ready for 
their acceptance. 

Bodkin, W. II., Rochester, 

Dundas, Sir I)., (Q. C.), Solicitor- General, 
Sutherlan dsh ire . 

Godson, R., (Q. C.), Kidderminster, 
Granger, T. C., Durham, (City). 

Jervis, Sir J., (Q. C.), Attorney-General, 
Chester. 

Kelly, Sir F., (Q,. C.), Cambridge, (Borough). 
Law, C. E., (Ci. C.), Cambridge, (University). 
Nicholl, Right Hon. J., (D.C. L.), Cardilf. 
Roebuck, J. A., (Q. C.), Rath. 

Rornilly, John, (Cl. C.), Bridport, 

Stuart, J., (Q. C3.), Nevmrk-on~Trent, 
Thesiger, Sir F., (Cl. C.), Abingdon. 
Walpole, S. IJ., (Cl. C.), Mldhnrst, 

Watson, \V. 11., {H. C.), Kinsale, 

Wortley, Hon. J. S., (Q. C.), BiUeshire. 

The following members are, or formerly 
were, practising solicitors of much eminence : — 

Benhow, J., Dudley. 

Blewitt, R. J., Monmouth. 

Griinsditeh, T., Macclesfeld, 

Neeld, J., Chippenham. 

O’Brien, C., Clare, (County). 

Phillpotts, «l Gloucester, 

In addition to the preceding list, there are 
many other members who, though not now in 
active practice, or who were never more than 
honorary members, yet, being actually called to 
the Bar, may not unreasonably be expected to 
feel an interest in the prosperity of the general 
body. They are as follow : — 

AgHonby, W. H., Cocker mouth, 

. Aldhain, W., Leeds. 

Arkwright, G., Leominster, 

Baldwin, C. B., Totness, 

Bankes, G. Dorsetshire, 

Bernal, R., Weymouth. 

Bruges, W. H. L., Devises. 

Buller, C., (Judge-Advocate), Liskeard, 
Cardwell, E., Clitheroe. 

Christie, W. D,, Weymouth. 

Cripps, W., Cirencester, 

. Davies, D. A. S., Carmarthenshire, 
D’Eyncourt, Rmht Hon. C. T., Lambeth. 
Dundas, Hon. J. C., Richmond, 
l^hinstone. Sir H., D. C. L., Lewes. 
fiitwisle, W., Lancashire, (North). 


Escott, B., Winchester. 

[ Estcourt, T. G. B., D, C. L,, Oxford, (Uiti* 
versity). 

Ewart, Wm., Dumfries. 

Greene, T., Lancaster. 

Grey, Right Hon. Sir G., Bart., (Secretary. 
of State for the Home Department), Devon^ 
port. 

Hardy, J., Bradford. 

Hayter, W. G. , (Q. C.), Wells. 

Hogg, Sir J. W., Bart., Beverley. 
llollond, R., Hastings. 

Hughes, W. B., Carnarvon district. 

Inglis, Sir R. II., Bart., Oxford, (University). 
Lefevre, Right lion. C. S., (Speaker) North 
Hampshire. 

Le Marchant, Sir D. Bart., Worcester. 

Ogle, S. C. H., Northamberiand, South. 
Parker, J., S/u^eld. 

Round, C. J., Essex, (North). 

Strickland, Sir G., Bart., Preston. 

Taiicred, H. W., (Cl. C.), Banbury, 
Trelawny, J, S., Tavistock. 

Villiers, Hon. C. F., Wolverhampton. 

Wood, Right Hon. Sir C., Bart., Halifax, 
Yorke, Hon. 11. T., Cambridgeshire, 

[This list does not comprise the Scotch ot 
Irish members who belong to the profession in 
those parts of the empire.] 


LAW RELATING TO THE BANK- 
RUPTCY OF RAILWAY COM- 
PANIES. 

As fiats in bankruptcy have now issued 
against more than one railway company, 
and similar proceedings are said to be con- 
templated in respect to many other com- 
panies, it may be convenient to refer, as 
briefly as the subject will admit, to the 
I leading provisions of the several statutes 
! bearing directly on the question. Great 
i misapprehension prevails as to the effect of 
i bankruptcy, not onlj'^ as regards the lia- 
bilities of directors, committeemen, and 
shareholders, respectively, but also with 
reference to the claims of individual credi- 
tors ; and although the law has not yet 
been brought so extensively into operation, 
as to enable any one to predicate confi- 
dently as to the result in numerous cases 
where the statutes are ambiguous or con^ 
flicting, on some few points the provisions 
are so clear as not to afford any room for 
the existence of reasonable doubts. At 
present the subject rests altogether updn 
the statutes, as there are no reported de* 
cisions to serve as guides through the labjp 
rinth of enactments in which the law is 
involved. 

The most recent statute in point of 
time, but that which is first in order as 
relating to bankrupt railway companieSi is 

N 2 
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* il:e act 9 & 10 Viet. c. 28, knoivn as Lord 
Dalhousie’s, and which is entitled “ An Act 
to facilitate the Dissolution of certain Rail- 
way Companies.^ The clauses in this act 
which relate to the bankruptcy of railway 
companies arc not numerous. Under the 
revisions of that act, a meeting of share- 
ciders may be called for the purpose of 
determining whether the company shall be 
dissolved, and by section 23, — “In addition 
to the question of dissolution, it shall be 
imperative on the meeting to decide 
whether such dissolution shall or shall not 
be taken to be an act of bankruptcy, for 
the purpose of having the affairs of the 
company wound up under the provisions of 
the act “ for winding up the affairs of joint- 
stock companies.’* The 9 & 10 Viet. c. 28, 
s. 27, also enacts, “ that it shall be lawful 
for any three of the committee of a com- 
pany so^ dissolved, at any time after the 
dissolution thereof shall have been so re- 
solved, or for any creditor or creditors of 
such company to such amount as is now by 
law requisite to support a fiat, within three 
months after the dissolution thereof shall 
have been so resolved, to petition that a 
fiat in bankruptcy may issue against such 
company.*" The 28th section then pro- 
ceeds to enact, that upon the production of 
the Gazette containing the resolution of 
such meeting that the dissolution of the 
company shall be an act of bankrupicj", or 
upon the petition of any three of the com- 
mittee, or of any creditor under the last 
clause, a fiat in bankruptcy shall issue 
against the company, which shall thereupon 
be deemed to be subject to the provisions 
of the act for winding up the affairs of 
joint-stock companies, in all respects as if 
a fiat in bankruptcy had issued against the 
company, under the said act, before its 
dissolution. 

It will be perceived that the provisions 
of the statute 9 & 10 Viet. c. 28, have no 
* reference to the bankruptcy of any com- 
pany, in respect to which there has not 
been a resolution in favour of dissolution, at a 
meeting of the shareholders duly convened 
under the provisions of the act. The re- 
solution of dissolution is in the nature of a 
condition precedent, which is requisite to 
give the enactments relating to bankruptcy 
any operative effect. The dissolution hav- 
ing been resolved upon by the share- 1 
holders, it may lead to, and be followed by, 
three distinct proceedings : — 1st, The 
meeting which resolved upon dissolution 


See the act itself. Leg. Obs., vol. 32. 


may also resolve that such dissdution 
shall, or shall not, be taken to be an act of 
bankruptcy. 2ndly, Any three of the 
committee may petition for a fiat at any 
time after dissolution. And Srdly, A ere-* 
ditor in the requisite amount may petition 
for a fiat within three months after dissolu- 
tion. The act also provides that the reso« 
lution to dissolve a company shall not alter 
or affect the rights of creditors, or other per* 
sons not being shareholders ; and that after 
a resolution of dissolution, if judgment be 
recovered in an action against a member of 
the committee for a debt of the company, 
the judgment debtor is entitled to be re- 
paid by contribution from the other mem- 
bers of the committee in equal shares. 
The operative provisions of Lord Dal- 
housie*s Act, so far as regards the bank- 
ruptcy of railway companies, are confined 
to the enactments above set forth. All the 
subsequent proceedings are founded upon, 
and directed by, the act for winding up the 
affairs of joint-stock companies, to which it 
is now proposed to advert. 

The Joint-Stock Companies* Act, 7 & 8 
Viet. c. 1 1 1, s. 1, provides, that if any trad- 
ing company shall commit any act thereby 
deemed an act of bankruptcy on the part 
of such company, a fiat in bankruptcy may 
issue against the same, and be prosecuted 
j in like manner as against other bankrupts, 

! subject to the provisions of that act, with 
I this important proviso, that the bankruptcy 
of the company is not to be construed to 
be the bankruptcy of any member in his 
individual capacity, (sect. 2). What are 
to be considered acts of bankruptcy on the 
part of a company are enumerated in sec- 
tions 4 to 7, inclusive. They are as 
follow ; — 1st, A declaration of insolvency, 
in pursuance of a resolution of directors, 
under the seal of the company, or signed 
by the chairman and attested by the so- 
licitor of the company, and filed in the 
office of the secretary of bankrupts. 2ndly, 
Company not paying, securing, or com- 
pounding for a judgment debt, upon which 
the plaintiff might sue out execution with- 
in 14 days after notice requiring payment. 
3rdly, Company disobeying order of a court 
of equity for payment of money after 
service of order for payment on a peremp- 
tory day fixed. And lastly, a creditor 
filing an affidavit of debt and issuing a writ 
of summons, and the company neglecting, 
within a month, to pay, secure, or com- 
pound, to the satisfaction of the creditor, 
or to appear to the action and saitafy a 
I judge that they intend to defend on the 
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merits. It is expressly provided^ that no 
action or suit by a creditor is to affect his 
riglit to issue or prove under a fiat against 
the company for an unsatisfied debt, and 
that the fiat or proof under it is not to 
affect the action or suit. 

There is a general provision that the 
law and practice in bankruptcy is to ex- 
tend, so far as applicable, to fiats issued 
against joint-stock companies, but special 
provision is made for cases in which it was 
foreseen that the law and practice would 
prove inapplicable to the bankruptcy of a 
company, Tlius, provision is made for the 
service of adjudication of bankruptejy on 
the company, and the manner of surrender- 
ing to the fiat. (Sect. 3.) The court is 
to order the directors, or so many of them as 
the commissioner thinks fit, to prepare and 
file a balance-sheet of accounts, and verify 
the same; the persons so ordered to prepare 
the balance-sheet must submit to be ex- 
amined, &c., and are to have the same ' 
freedom from arrest as an ordinary bank- 
rupt. Again, the court, after adjudication, 
may order any treasurer, solicitor, or agent 
of the bankrupt company to deliver to the 
official assignee all monies or securities for 
monies held on behalf of the bankrupt 
company, and any person disobeying an 
order made by the court, may be commit- 
ted to prison until lie conform, or until the 
court or the Lord Chancellor shall other- 
wise order ; and any member of a com- 
pany adjudged bankrupt, with a knowledge 
of, or in contemplation of bankruptcy, de- 
stroying the books of the company, or 
making false entries, is to be deemed guilty 
of a misdemeanor. 

It is also enacted, tliat the assignees of 
a company may recover a debt due from 
any member to the company, and that a 
member may claim, under a fiat, any debt 
due to him on a balance of accounts be- 
tween him and the company ; but it is ex- 
pressly declared that any claim a member 
may have in respect of his share in the 
- company, is not to be set-off against any 
demand the assignees of the bankrupt com- 
pany may have against him. 

The Joint-Stock Companies’ Act con- 
templates two distinct courses of proceed- 
ing ulterior to, and in some respects, con- 
sequent upon, the proceedings in bank- 
ruptcy, the one resulting in an application 
to the Court of Chancery, and the second 
in a reference to the Board of Trade. 

The Court of Bankruptcy is authorised 
to direct the assignees of a bankrupt com- 
pany to petition the Court of Chancery for 


directions for ivinding up the afiairs of tl^ 
compan}^ upon which petition an order^pf 
reference may be made and accounts taken, 
and upon the confirmation of the Master’s 
report, a receiver may be appointed ; and 
the Chancellor, with the assistance of the 
other equity judges, is empowered to make 
rules and orders for settling and enforcing 
contribution amongst members. 

The reference to the Board of Trade is 
required in the manner following. Pre- 
vious to passing the last examination, the 
court is bound to inquire into the cause of 
the failure of the company, and after the 
last examination, to certify the cause of 
failure to the Board of Trade, and transmit 
a copy of the balance-sheet to that depart- 
ment. After such certificate has been for- 
warded, the Board of Trade may recom» 
mend her Majesty to revoke any privileges 
granted to the company, and to determine 
it, or lay the papers of the company before 
the Attorney* General, with a view to his 
directing a prosecution against any director 
or officer of the company. 

Such are the novel, peculiar, and some- 
what complicated proceedings it is pro- 
posed to put in operation, as regards cer- 
tain railway companies which appear to be 
unable to meet their pecuniary engage- 
ments. Whether a fiat in bankruptcy can 
be worked out successfully, that is to say, 
%vith advantage to the creditors of the 
bankrupt company under such a system, 
remains to be seen. Three fiats only, we 
believe, have been issued against com- 
panies under the existing law. The earliest 
w’’as in the case of the Forth Marine Assur- 
ance Company, where, after a protracted 
investigation in the Court of Bankruptcy, a 
petition was presented to the Court of 
Chancery for winding up the affairs of the 
company, upon which petition an order of re- 
ference was made to the Master, under the 
7 & 8 Viet. c. Ill, s. 20, and the matter still 
rests, we understand, in the Master's office. 
The second fiat issued against the Tring 
and Reading Railway Company, the act of 
bankruptcy being founded on a resolution 
of the shareholders, under Lord Dalhousie's 
Act, that the dissolution should be taiceii 
to be an act of bankruptcy. In that case 
all the creditors, we understand, have been 
satisfied, and an application has been, or is 
about to be made, to supersede the fiat 
with their consent. I he third fiat has 
been issued in respect of the Birmingham 
Extension Railway Company, and the pro- 
ceedings under it are now depending in the 
Court of Bankruptcy, and also before the 
Court of Review. 
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POINTS IN COMMON LAW, 

NECESSITY OF PLEADING PAYMENT. — IN- 
SUFFICIENT COSTS OF PLEADINGS. 

The transfer of jurisdiction from the Su- 
perior Courts to the County Courts, in cases 
where the debt or damages do not exceed 
201., renders it both reasonable and expe- 
dient that a more liberal principle should 
prevail upon the taxation of costs in the 
Superior Courts. The disproportion be- 
tween the amount claimed, and the ex- 
penses of bringing a defended action fora 
small sum to trial, was an evil so striking, 
that the courts were gradually induced to 
establish a scale of taxation so low as to 
operate unjustly to the suitor in many 
cases, whilst it throws an unfair share of re- 
sponsibility upon the attorney. The allow- 


evidence could not be received under the 
plea of nunquam indebitatus. The Court 
of Exchequer, however, thought the de- 
fence was admissible without a plea of pay- 
ment. 'The moment goods are delivers 
on credit,’^ (said the court in that case*} 
a contract arises whereby the defendant 
becomes indebted ; but where there is M 
contract for the sale and delivery of goods, 
for ready money, and ready money is paid 
there is no debt.^^ 

The authority of this case has been very 
much shaken, however, by a decision of the 
Court of Queen's Bench, in a late case of 
Littleckild V. Banhs, Executrix.^ In this 
case the plaintiff'’s claim was for hay sold and 
delivered by him to the testator. Tlie hay 
was bound on the plaintilF's premises, and 
removed by the testator’s labourers. The 
defence set up was, that the hay had been 


ance, for advising on and preparing plead- ! paid for by the testator when removed, and 
ings of an ordinary description, is so small ; this defence was objected to as inadmissiblei 
as to preclude an attorney in general from j because there w^as no plea of payment, 
consulting a pleader or barrister with re- {When the point came under discussion, the 
gard to the sufficiency of pleadings of a j case of Bussey v. Barnett was relied upon 
common form. Nice and difficult points j by the defendant; hul Batteson, J., is re- 
frequently arise, however, in respect of i ported to have said, — ‘^According to 
such pleadings, which the attorney must ! Bussey v. Barnett, if there was a ready 
either take upon himself to determine, or | money payment, there never was a debt, 
pay for advice with the certainty that \i\l cannot agree in that laxc.^^ Axxd Coleridge, 

J., Illustrated the point in this way : — 
said he, there were an express agreement 


will not afterwards be allow^ed him on tax- 
ation. 

The plea of payment furnishes one of the | to buy and sell on the principle of imme 
most common defences in actions for the ; diate payment, and the purchaser took 
recovery of debts. We have already seen ' away the goods w'ithoiit paying, would not 


agreed 


what difficulty the judges appear to have 
had in framing an unobjectionable form of 
plea, when the payment has been made 
into court after the action has com- 
menced.® Where the defence is founded 
on a payment before action, the new plead- 
ing rules, H. T., 4 W. 4, require that such 
defence should be specially pleaded. The 
form of the plea of payment does not, 
perhaps, involve any peculiar 
but the courts are far from being 
as to wliat constitutes a payment in every 
case, so as to require a special plea of pay- 
ment to let in evidence of the facts. 

In Bussey v. Barnett,^ which was an 
action for goods sold and delivered, there 
was evidence to prove that within ten 
minutes after the delivery of the goods at 
the defendant's house, he paid for them in 
full, with the exception of 4s* 6d[., which was 
the subject of a plea pf tender. It was 
objected that the defence was inadmissible 
as there was no plea of payment, and the 


a debt be created?*' The other judges 
appear to have concurred in these views, 
and decided accordingly. 

The practical result to be draw'n from 
the case last mentioned is, that where the 
j defence involves the fact of payment, 
under whatever circumstances the payment 
took place, it is expedient to put a plea of 
pa 3 ^ment on the record. What we venture 
difficulty;! humbly to protest against is, that questions 
of this nature, involving subtle distinctions, 
and the correct determination of which 
supposes a profound knowledge of the 
science of pleading, and an intimate ac- 
quaintance with judicial decisions, should 
be thrown upon the attorney, whilst the 
rate of allowance for business in which 
questions of this nature constantly arise is 
so small, as to preclude him from consultit^ 
those who have made this branch of the 
law their peculiar study and occupation. 


7 Queen’s Bench R. 739. 


« See voL 32, p. 525. * 9 ML & W. 3A2. 
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NEW BILLS IN PARLIAMENT. 


INVESTMENT OF TRUST MONIES. 

This is a bill to facilitate the Investment of 
Trust Monies in the Improvement of Land. 

The preamble states^ that it is expedient that 
further facilities should be given for the per- 
manent improvement of land ; that there may 
be now or hereafter in the hands or standing to 
the account of the trustees of a settlement, will 
or codicil, monies produced by the sale or re- 
ceived for equality of exchange of settled landed 
estates under a power of sale or exchange, or 
under trusts for sale in such settleinerit, will or 
codicil contained, or stocks or securities pur- 
chased witli such monies, and which monies 
are liable to be laid out in the purchase of other 
lands, to be settled in the same or the like uses, 
or upon and for the same or the like trusts and 
purposes as the estates from the sale or ex- 
change of which such monies were produced, 
and there may be now or hereafter in tiie hands 
or standing to the account of the trustees of a 
settlement, will or codicil, monies the produce 
of settled estates sold com])iilsorily or otherwise, 
for the purposes of a railway or other public 
work or undertaking, or other monies, stocks 
or securities liable to be laid out or employed 
in tlie purchase of lauds ; and it may happen 
that the said monies, stock or seciuities re- 
spectively, may be advanbigeously laid out or 
employed in the permanent iinj)roveinent of 
lands remaining unsold or in settlement ; that 
there may be now or hereafter in the hands or 
standing to the account of trustees or guardians 
for infants or others under legal disability, or 
in the hands or standing to the account oi’ the 
committees of persons of unsound mind, 
monies, stocks or securities, which may be ad- 
vantageously laid out or employed in the per- 
manent improvement of the lands of such in- 
fants, persons of unsound mind, or others 
under legal disability ; it is therefore proposed 
to enact, 

1. Trustees of settled estates may apply to 
Court of Chancery by petition. 

2. Court may refer such petition to a Master, 
and obtain his report. 

3 . Court may confirm report, and make an 
order thereon. 

4 . Master to inquire and report on the due 
expenditure on improvements as ordered. 

5. Advances to be charged on lands im- 
proved. 

6. Tenants for life to keep down charges and 
maintain works. 

7« Interpretation of terms. 

8. Act not to extend to Scotland or Ireland. 

KEPORT ON LEGAL EDUCATION. 


EFFECTS OP THE PRESENT SYSTEM. 

Under the second head of their report 
the committee proceed to state the effect of 
Ac present system of legal education^ 


Amongst the witnesses examinedi and who^ 
may be considered as fair representatives 
of the several classes of the profession in* 
terested in the subject of legal education, 
there is but one opinion of the inefficiency 
of the present system, the injurious con- 
sequences which have resulted from it, and 
the urgent necessity of immediate altera- 
tion, both in reference to extent and im- 
j provement. Tlie committee quote largely 
I from the opinions of the witnesses who have 
I been examined. We shall venture to con- 
' dense their statements, and accompany 
I them with a few observations. 

Whilst it is shown that neither at the 
! colleges nor universities, nor in the Inns of 
! Court, is an}’' satisfactory system of legal 
I education pursued, it must not be forgotten 
i that the deficiencies of those establishmen ts 
are in a considerable degree supplied by pri- 
vate study and individual instruction. The 
men who enter the profession tor the 
emoluments, the rank, and honour which 
are held out as the result of a successful 
I career, usually pursue their studies under 
I the guidance of able pleaders and barristers, 

; and are exercised as pupils in all kinds of 
: practice. Doubtless, the student ought to 
‘ be helped in his career by the best lectures, 

: and stimulated by the prospect of an 
j efficient examination. The foundation 
i should be laid at the college, and perfected 
in the Inns of Court. 

As the bar in its present state has pro- 
duced riieii of the liigliest eminence in all 
departments, the committee have duly con- 
sidered the preliminary question — wdiether 
better results than now prevail can be ex* 
pected from a cl'.angc of system ? 

I 

I “ This conclusion has, however, lieen repu* 

1 diated by almost every witness, and in an 
■ especial manner by Lord Campbell, who states 
I that ^ he does not attach any weight to that 
argument at all ; for he thinks that all the great 
men w’^ho have acquired eminence in the pro- 
j fession of the law in England would hive been 
I equally great if they had had a regular legal 
education, and many of them would have per- 
formed their duties in a still more distinguished 
and satisfactory manner ; while many of those 
who have acquired high office in England by 
their abilities and their interest, being deficieat 
in legal acquirements, have not, he thinks, per- 
formed the duties assigned to them at all in n 
manner so well as they would have done if 
they had been more particularly and more 
systematically educated.^ lie thinks that no 
distinction wiiatever should be made in that 
particular between the bar and the professfom 
of the church and of medicine; that the case is 
q^oite analogous to that of the medical prolSes- 
moa, where is required not only examinatkii^ 
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-but proof of having attended a certain course and wider influence, that the great body of the 
of study ; in a word, * a combination of exami* profession might have been rescued from many 
nation and of a regidar course of study at some of those crying evils, injurious to themselves, 
established and recognised place of education/ injurious to the public, under which, on the 
Mr., Starkie thinks * an educational test would avowal of the most enlightened of its members, 
not injure any party, but he of great benefit to they at present labour* 

the younger student and to the public.’ Dr. In the high places of the profession, on the 
Fhilumore is of the same opinion. Mr. Creasy bench itself, these evils are discoverable. The 
supports similar views in detail, and with much want of an early welUdirected and well-digested 
force of evidence arid argument. Far from re- philosophical system of study may for a long 
cognising the assertion just noticed, he sees period, in the more technical pursuits of the 
reason, on moral as well as intellectual grounds, profession, be felt but partially. The young 
for insisting on an improved system. ^ You man, from his knowledge of practice or from 
must not test,’ he observes, * the condition of his connexion with attorneys, may be pushed 
the profession with reference to itself and so- forwards, and elevated rapidly in his profession, 
ciety generally by the few brilliant stare that it But when the period of life comes at which he 
has produced ; but you must look to the gene- is to become a senior counsel, he then falls 
neral state of its members in the aggregcite. I from the eminence he has acquired by this nice 
think the course of study which 1 have been knowledge of technicalities, unless at that criti- 
indicating would tend to raise the character of cal period he be saved from falling by securing 
the bar, not only with reference to their legal a seat upon the bench. This evil is still further 
qualifications, but also to that general high developed by Mr. Bethell, to wliose opinion of 
tone, which 1 think so desirable, for the sake its efifects, not merely on the ofl[icer, but on the 
of all the community, that it should pos- office, and on the very principles and practice 
sess.' Mr. Bethell shares the same convic- of the science, we refer. Lord Brougham has 
tion, and urges it with great force through- very distinctly followed out, through its whole 
out the greater part of his evidence. Mr. progress, the consequences of the present mode 
Lyle, Professors Lawson and Longfield, Mr. of legal education upon the judicial portion of 
Barry, Sir G. Stephen, earnestly concur. But the profession. He sees in the want of syste* 
the consideration of the question itself will matic study and knowledge in the lawyer the 
more effectually combat this plausilde objec- natural tendency there is to read up for the im» 
tion than any authority, however eminent. The mediate occasion only, and the coriseauent 
force of the argument depends upon two j)os- ignorance of other questions when callea on. 
tulates, that the condition, moral and intellectual, ‘ On coming to discuss the same point of law,’ 
of the different branches of the profession, and says the noble lord, ‘ perhaps, in another case 
of those classes who have analogous duties to which they had not read up for in the same 
perform, is in as high and wholesome a state way, they were totally at sea ; they had for- 
m reference to those bodies, and to the public gotten the law which they had got up on the 
at large, as well could be desired on one hand, former occasion. Now, to a ceitain degree, 
and on the other, that even if such were not the same imperfection will be found in all law» 
the case, there is nothing in an improved and yers who have not studied the learning of their 
extended system of legal education which could profession systematically, and, (if I may so 
contribute to raise or better it. Your commit- speak,) scientifically, but have gathered it by 
tee have examined the grounds on which these degrees, picking it up as they have had occasion 
assertions are supposed to rest, and have come for it in the course of their business : they, to a 
on both to the opposite conclusion. certain degree, are less accomplished lawyers. 

The first assertion sets out on two fallacies : and have a less accurate knowledge of the prin- 
V the high eminence to which some dis- ciples than if they had learned them more sys- 
tmguished men have risp is conclusive against tematically. And this will no doubt apply to 
the possibility, under still more favourable cir- the judgments of the judges on the benen as 
cumstances, of their rising to an eminence well as to the arguments of counsel at the 
much higher ; and 2. That the superiority of bar.’ I^ord Camj)bell, reverting to his own 
the few is conclusive as to the abilities, ac- large experience, corroborates this opinion, 
qni^ments, and character of the many. Now, * i)ne inconvenience that I myself have known 
^ the pubUc have to do not only with the few, to arise from it,’ he observes, * is this, that 
but also with the many of the profession, it is suppose a young man is called to the bar with 
of the same importance to the public as in the very little legal proficiency, or even general 
two other learned professions, that they should education (because to be entered of the inns of 
be enabled to assure themselves, with as near court they do not require even an examination 
an approach to truth as may be, of how far the in classical learning), he is pushed on by his 
many as well as the few are qualified to perform friends : he has great natural vigour, and he 
satisfactorily their respective duties. pushes himself on, and has, perhaps, great 

^ In each of these respects the evidence be- merit. He is made a }udge, but he is quite in- 
fore your committee gives different results from competent for the office. J have known in- 
what are usually assumed. The conclusion to stances of that, to the great detriment of the 
Which It leads is, that eminent men might have public.’ But if this be observable at home, it 
hM * A ®™hi®nt, their excellences en- is far more conspicuous in our foreign posses- 

V errors and deficiencies abated, sions. Lord Brougham corroborates this in 
er a better system ; but what is of higher detail : * With respect to the judges, the de- 
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ficiency of the means of legal education/ 
he states^ ^is peculiarly to be remarked in 
the caee of colonial judges; less so, perhaps, 
in the case of Indian judges* — A very 
young barrister, or a barrister who has failed 
to obtain practice at the bar, is thus sent out 
either before he has become fit to practise at the 

bar, much more to decide as a judge, or after 
his unfitness has been ascertained by his 
failure/*’ 

The report then proceeds to detail the 
unhappy consequences of these defects in | 
administering the law in the colonies, and ; 
this part of the subject is thus concluded : ' 

**The consequence has been, that in thisj 
country we have, generally speaking, but few | 
examples of that important class of thinkers! 
and writers who, in other countries, standing | 
on the summits of the profession, and disen- [ 
gaged from the turmoil and labour of its daily I 
technical duties^ have, with disposition and j 
capacity, leisure also, and opportunity to keep ; 
the profession up to the intellectual height to i 
which it should 1)e its proudest boast to aspire, i 
Abroad publicists and professors form a class ! 
apart, occupying the most honourable posts in 
their profession, and in the service of the state. 
Here such a class is comparatively unknown, 
and individual examples are rare ; and yet few 
countries have, from the principles and fonns I 
of its government and constitution, greater | 
need of such a body than ours. Were such a 
body in existence, it is scarcely possible that! 
our legislation would have presented the man}’' 1 
ofiences against the first principles of logicsd ' 
and legal arrangement, nor been exposed to the 
numerous incongruities of manner and matter ; 
with which so many of our acts of parliament i 
abound. Nor is its absence the only deficiency j 
which the public has to regret. From the con- i 
centration of all intellectual effort within the | 
narrow limits of our ordinary courts, there are j 
few who devote themselves to studies which, i 
though possibly of less profit to the individual, 1 
are of serious import to the public. Interna- | 
tional law, commercial law, are only touched on j 
incidentally, in the coarse of other studies, or I 
just as much of the leading forms of procedure 
(with little or no reference to principle) is i 
caught up in the progress of a controverted | 
question as will be sufficient to bear a man of 
average courage and capacity through; and 
whilst in other countries the passage f^rom one 
department to another of the profession is com- 
paratively easy, from the circumstance of the 
lawyer having mastered the great scientific 
principles on which all equally rest, amongst 

us, where such application to first principles, 
that is, to law, as a science, is comparatively 
unknown, the transition from one to another is 
a matter of empiricism, and the success with 
which it is accomplished almost exclusively as- 
cribable to mere dexterity or chance/* 

Such are tlie alleged effects of the pre- 
sent system on the bar. With regard to 


jsolicitorsi the commiUee, quoting from the 
evidence of Sir George Stephen^ say— ■ 

" ^ It is hardly possible to motion any topic, 
or any subject upon which, sooner or later, a 
solicitor in large pmctice may not find himself 
deeply engaged. It is quite possible to define, 
within a narrow compass, the nature of a so- 
licitor’s business; it extends to anything, it 
extends to everything ; the fact is, that we are, 
as professional men, entrusted to a very great 
extent with the confidence of gentlemen ; wa - 
iare entrusted to a very great extent with the 
most sacred matters connected with the families 
of gentlemen. It often happens that the pro- 
tection of their honour and their character, and 
of course, oi their property, is left to our zeal 
and our integrity ; and where we are brought 
into this confidential and habitual intercourse 
with men of every class in society, the highest 
as well as the lowest, I think that it is most 
important that the profession should be so edu- 
cated as to be qualified for carrying on that 
intercourse as gentlemen themselves; but I 
apprehend that that qualification cannot be at- 
tained except by educating them as gentlemen, 
with much greater attention to their general 
endowments and information than is at present 
the case.* The variety and extent of informa- 
tion, as well as jierfect propriety of conduct 
and character necessary for such duties are 
obvious, but both require very considerable ad- 
ditions wheii the solicitor comes in contact, in 
a country like this, with the public generally. 
The diversity of subjects to which any respect- 
able solicitor must in the course even of a single 
day attend to, many, too, demanding much, 
more than a superficial knowledge, needs not to 
be insisted on. The example furnished by Sir 
George Stephen, from his own experience, may, 
without exaggeration, be considered as coinmoa 
to most of the more eminent members, at least, 
of bis profession. It can scarcely be doubted, 
under present circumstances, and from tke 
amount and quality of the present provision 
for legal education, that these requisites are in 
very few cases attainable. Very few even of 
the more ordinary branches of knowledge in- 
dispensable for a fair discharge of common., 
duties, as detailed by Sir George Stephen, are 
to be met with ; and under the present system 
are not easily to be acquired, and ought hardly 
to be expected,** 

In some parts of the report due credit is 
given to the Incorporated Law Society for 
the improvement it has effected, and the 
example it lias set of a return to the 
ancient ways of legal instruction ; but some 
of the witnesses speak of the examination 
as of little value, affording no satisfactory 
test of ability and capable of being far too 
easily passed. Now the fact is, we believe, 
that the judges do not wish that the ex- 
amination should be conducted otherwise 
than it is. They not only know what U 
the scope of the questions at the examina- 

N 5 
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tion, but ooe of their own principal officers, be correctly answered. The proposed al> 
>~i^e Master, aWays firesides, and is thus teration, however, should be well const- 
enabled to incsease or moderate any strict- dered, and if adopted, ample notice should 
ness or severity in conducting the examina- be given of the time when it will come into 
tion. After, however, ten years* trial, it operation. The number and nature of the 
nsay, perhaps, be expedient, — if not to ex- questions seem to be condded to the ex- 
tend (as some have su^ested) the number aminers, but any material change in the 
and difficulty of the questions, — ^yet to re- present practice must be done with the 
quire a larger proportion than at present to sanction of the judges. 


ATTORNEYS TO BE ADMITTED, 
Michaelmcu Term, 1847. 
(Concluded from page 224, ante.) 


tSneen’s 33rnc|. 


Clerks^ Names and Residences. 

Markby, Henry, 53, Acton Street, Gray’s Inn 
Road ; Halesworth .... 

Mellor, John William, 21, Qneen’s Row, Pen- 
tonrille; and Swinton Street . 

Milner, Dennis, 2, Charles Street, Gibson 
Square ; and Moore 

Marlow, 'i'homas, 6, Frederick Place: and 
Walsall 

Miller, WilUam, 23, Wilton Place, Belgrave 
Square ; and Beeles 

Meggison, Robert Graham, Ne^i'castle-upon- 
Tyne ; and York .... 

Micklero, Tliomas, 39, Holford Square j 
Maidenhead ; 8, Lloyd Square 

Morris, Edward, 6, Southampton Street, 
Mornington Crescent; Hereford; Wel- 
lington Street, Strand ; Ilalywell House ; 
Haverstock Hill .... 

Myers, John, Manchester . . . . 

JGcholl, John James, 16, Ely Place 

Neale, Wjlliam John, 24, Liverpool Street, 
Gray’s Inn Road ; East Retford ; and 
East Street, Queen’s Square . . 

Norman, George Lewis, 5, Wigmorc Street ; 
Yeovil 

Owen, Owen, Pwllheli .... 

Ottaway, Philip Watson, 35, Charter House 
Square; Staplehurst; East Place, Ken- 
nington Road ; and Burton Street . 

Oxley, John, jun., 12, River Street, Myddle- 
ton Square ; Rotherham ; Gerrard Street, 
Islington 

Pollard, George Octavius, 35, Dorset Street, 
Portman Square .... 

Pembertliy, Henry, Devonport ; 12, Harring- 
ton Street, North Hampstead Road . 

Price, Richard Hope, jun., 18, St. Thomas 
Street, East ; Tettenhall . 

Prescott, George William, Stourbridge . 

Pretty, Henry Granger, 28, Albert Street, 
Mornington Road ; and Tettenhall . 

Parr, William, 17, Portugal Street, Lincoln’s 
Inn 

Rckop, William. 39, Argyle Street, New* 
Hoad ; and Blackburn . • . • 


To whom Articled, Assigned, 

John Crabtree, Halesworth 

W. G. Taylor, J ohn Street, Bedford Row 

J, T. Marsh, Warrington 

John Foster, Walsall 

R. Bolum, and S. W. Rix, Beeles 

J. Russell, York 
.John Weedon, Reading 

Henry Darvill, New Windsor 


John Cleave, Hereford 

Already admitted in the Court of C. P. at 
Lancaster 

Robert Southee, 16, Ely Place 


John Mee, East Retford 

Messrs. Newman and Lyon, Yeovil 
Thomas Ellis, Pwllheli 


G. J. Ottaway, Staplehurst 


John Oxley, Rotherham 

Powell, Broderip and Wilde, 9, New Square 

George Pridham, Plymouth 

J. B. Deaken, and Wm. Dent, Wolvcrhamirton 
Rowland Price, Stourbridge 

A. H. Browne, Wolverhampton 

R. W. Parr, Poole 
Henry Hargreaves, Blackburn 
C. R. Craddock, Gray’s Inn 



Aitomejfs to he Admitted* ^ 

Pratts John Forster, 7, Arthur Street, Gray’s 

Inn Road ; and Berwick- upon-Tweed . Robert Weddell, Berwick-upon-Tweed 

Poore, Philip Henry, 29, Alfred Street, Bed- 
ford Square ; and Andover • • . William Everett, Andiover 

Picard, Alfred Christopher, 41, Newington 

Green W. Phelps, Red Lion Square 

Reynolds, William Collett, Great Yarmouth ; 

12, New Milman Street • . . • Charles John Palmer, Great Yarmouth 

Rouse, James, 4, South Square, Gray’s Inn • Charles Ranken, South Square 
Robinson, lliomas, 4, Albany Road, Barns- 

bury Park Thomas Mitton, Southampton Buildings 

Rogers, Walker Goddard, 12, Bayham Street 

South, Camden Town ; and Southampton Charles Long, Southampton 
Roche, Charles Bennett, 38, Gloucester Street, 

Queen’s Square ; and Daventry • • Thomas C, Roche, Daventry 

Raven, John, 43, Manchester Street, Gray*s 

Inn Road ; and Hawkeshead . • • John Slater, Hawkshead 

Rowlands, Edward Richard, Worcester • . Thomas Barneby, Worcester 

Robinson, William, 17, Parkenham Street, 

Charter House Square ; and Richmond, 

Yorkshire Henry Allison, Richmond, Yorkshire 

Symms, John Lockhart, 20, Hermes Street, 

Pentonville ; 9, Cottage Grove, Walworth Charles Davison Scott, Fumival’s Inn 
Spicer, Ralph North, 17, Great Ormond Ralph Spicer, Great Marlow 

Street G. Waller, jun., 24, Finsbury Circus 

Smith, William Ackers, liOwer Road, Deptford George Hildyard, Furnival’s Inn 
Stoker, John George, Newcastle-upon-Tyne; 

Albany Street John Clayton, Newcastle-upon-Tyne 

Sladen, Douglas Brooke, 22, Doughty Street, William T. Neve, Cranbrook 
Mecklenburgh Square ; and Cranbrook . I. France, 24, Bedford Row 
Smith, Albert, 14, Royal Hill, (ireenwich; 

Stoke Damerel; Upper Stamford Street; 

Blackheath ; and St. Thomas Street, East John Smith, Devonport 
Symes, Charles Pitman, Coombe near Sher- 
borne, Dorsetshire ; Liverpool • . . Messrs. Statham and Homer, Liverpool 

Stockwell, Augustine Ambrose, 29, Manches- 
ter Terrace, Islington ; and Solley Ter- G. Selby, Lincoln’s Inn Fields 

race, Pentonville E. Mackeson, Lincoln’s Inn Fields 

Stretton, George, 2, Great Russell Street, Co- George Freeth, Nottingham 

vent Garden George Rawson, Nottingham 

Smallwood, John, 37, Lower Park Street, Is- 
lington William Spurrier, Birmingham 

Shekell, Thomas Stevens, Peb worth ; 11, 

Gower Place ; Pershore , , . . Edwin Ball, Pershore 

Scoones, Francis, Tonbridge; 14, Feather- 

stone Buildings Messrs. Scoones and Alleyne, Tonbridge 

Seymour, Hugh Callan, Leigh Street, Burton 

Crescent; Bath ..... John Physic, Bath 
Smith, William Frederick, Hemel Ilemiistcad • William Smith, Hemel Hempstead 
Score, Charles Call, 43, Carey Street , . Charles Score, Sherborne 

Thomas Turner, Bath 

Stansfield, John Fish, 3, Mornington Place, 

Hampstead Road ; Patmos, Todmorden ; 

and Accrington James Stansfield, Ewood, near Todmorden 

Selby, John Caleb, 32, Tavistock Place, Knowles King, Maidstone 

and Sheerness Robert Edmeades, Sheerness 

Sansom, Samuel, 66, Judd Street, New Road; 

Powis Place ; Great Ormond Street . James. Burton, Powis Place 
Trollope, William Mann, 37, Chester Square, 

Pimlico Messrs. Rogers, Manchester Buildings 

Thornton, George, Bradford .... William Wells, Bradford 
Tippetts, J. Berriman, jun., 6, Pancras Lane . J. P. Tippets, Pancras Lane 
Thomas, William Josepli, 4, Canonbury Park, 

Islington ; Hay ; Brecon ; and Hereford . Alfred Rendall, Hay ^ ^ 

Turner, John Barnabas, 31, Hay market; Thomas Moseley, 13, Bedford Street, Covent 
Kensington ; Garden Terrace, Hyde Park Garden 
Underhill, Henry, 9, Montague Place; River ^ 

Terrace, Islington; Wolverhampton • Edward Bennett, Wolverhampton 



dOt 4ttorney$ to be Adraiittdy 


XJpward, Walter^ 12, Hamilton Place^ New 
X(oad • • • « • 0 ' p 

TiToiiibington^ Thomas, 60, Carey Street; 6, 
Myddletgn Square • . 

Walker, William, 15, Ranelagh Grove, Pimlico 


Wallingford, Edward Alfred, St. Ives • 
Waring^ Thomas, 123, Chancery Lane • 


Watts, G. Augustus Everitt, St. Leonard, 
Devonshire • . • . . * • 

Wilson, Robert jun., 103, Lower Thames St.; 

and BerwicK-upon-TVeed 
Winfred, William, 6, Elysium Row, Fulham ; 

and Hart Street, Bloomsbury . • 

White, John, jun., 9, Grosvenor Place, Cam- 
berwell Road . . . 

Woblcott, John, 20, Frederick Street, Gray’s 
Inn; Wimborne Minster; Drummond 
Street Road ; and Calthorpe Place . 
Whiteman, Alfred, Eastbourne 
Wittey, Henry, 24, Trinity Square; and Col- 
chester • •••«•• 

Wilson, Richard, Leeds 

Wallis, George Oakes, 13, King Street, Port- 
man Square ; Derby .... 
West, Frederick, 20, John Street, Pentonville ; 
Edwin Place, Peckham ; Highgate . • 


Samuel White Sweet, Basingball Street 
G. F. F. Sutton. Basingh^ Street 

Edward Trollope, 60, Carey Street 
William Bartholomew, 3, Gray’s Inn Place 
Richard Henry Witty, Essex Street 
Edward Strick, 159> FVnchurch Street 
George Game Day, St. Ives 
John Francis Belhrood Fay, Ruthin , : 
Edward H. Edwards, 11, New Palace Yard 
Thomas Kirk, 10, Symond’s Inn 

Charles Henry Turner, Exeter 

J. C. Weddell, Berwick-upon-Tweed 

Charles Addis, Great Queen St., Westminster 
J. White, sen.. Barge Yard Chamber, Buck- 
lersbury 


Henry Rowden, Wimborne Minster 
R. Terrewest, Eastbourne* 

Samuel Wittey, Colchester 
John Shackleton, Leeds 

William Eaton Mousley, Derby 

Tliomas Lott, Bow Lane,* Cheapside. 


Notice €tf Admission in Michaelmas 
Alcock, Joseph Locker, 89> Hatton Garden . 

Abrahams, Michael, 19 a, Cambridge Ter- 
race, Hyde Park . . , . , 

Byam, Joseph Davies, Bristol 
Bromet, John Addinell, 15, Lower CalthoriDC 
Street ; and Tadcaster . • « • 

Clay, Charles, jun., Knighton 
Falconar, J. B. jun., Newcastle-upon-Tyne . 
Headley, Tanneld George, 35, Gloucester 
Place, Portman Square .... 
Johnson, James Henry, 9, Ampton Street, 

Gray’s Inn Road 

Jones, John Parry, formerly called John 

Jones, Ruthin, Denbigh, and 32, Alfred 
Street, Bedford Square . . • • 

Indermaur, John, 21, Friedenstein Terrace, 
Mornington Road; Quickset Row, St. 

Pancras 

King, Samuel Leyson Wickens, 22, Wilming- 
ton Square . . . 

Lough, John jun., 12, Featherstone Buildings; 

aiid Langport Eastown .... 
Roy, William Gascoyne, 37, Great George 
Street, Westminster .... 

Shaw, Henry, Billericay .... 

Toynbee, Robert, New Sleaford ; 13, Warwick 
Court ; 26, Albert Street, l^gent’s Park . 
Yates, Alfred, 7, Liverpool Street, Broad St. . 

The follomng Notice was put under the Door 

igth 

Taylor, John, jun., 9, Pakenham Street, Gray’s 
Inn Road ; Green Terrace, Clerkenwell ; 
IdeofEly . . \ 


Term, IS47 , pitrsimil to Judges* Orders* 

Thomas Bisgood, Carey Street 
William Carr Foster, 28, John Street 

Samuel Abrahams, 4, Lincoln’s Inn Fields 
Joseph Baker Grindon, Bristol 

Richard Baillie, Tadcaster 

Richard Green and Thomas Peters, Knighton 

John Fenwick, Newcastle-upon-Tyne 

Robert William Peake, 11, New Palace Yard 

William Ghrimes Kell, 43, Bedford Row 

James Vaughan Horne, Denbigh 
James Proctor, New Square, Lincoln’s Inn 


Edmund Sharp, 2, Devonshire Terrace 
Samuel King, Wilmington Square ; Furnival’s^ 
Inn 

John Samuel Warren, Langport Eastown 
John S. Gregory, Bedforcl Row 

Richard Roy, 32, Lothbury 
George Shaw, Billericay 

VTilliam Foster, New Sleaford 

Saul Yates, Bury Street^ St. Maxy Axe. 

. Edward I. Sydney, Liverpool Street* 

on the Eveimng of the ISth or Morning qf the 
iTwtant* 


Thomas Ayliff, Hdbeadu 
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Analytical Digest qf Cases : Court of Review, 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN all THE COURTS. 

CTotitt Of 
BAmRVPTCY. 

ACT OP BANKRUPTCY. 

See XtunaHc j Reputed Ownership^ 2. 

AFPIDAVIT OF DEBT. 

Taken off file^ — Affidavit of debt filed under 
1 & 2 Viet. c. 1 10, e. 8, ordered to be taken off 
the file with the creditor’s assent. Anon, 1 De 
Gez, 334. 

And see Removal of Fiat, 

AMENDING PIAT. 

Death of one bankrupt before adjudication*-^ 
Where one of the bankrupts died before the ad- 
judication under a joint fiat, the fiat was ordered 
to be amended by omitting his name. Exparte 
Hall, 1 De Gex, 332. 

ANNUITY. 

SeUoff. — Valuation. — Assignees who had 
brought an action against an annuity creditor 
of the bankrupt on a cross-demand were, on 
tlie petition of the creditor, submitting to the 
jurisdiction of the court, restrained from pro- 
ceeding in the action. Exparte haw, 1 De Gex, 
378. 

Semhle, that the commissioner has no juris- 
diction to value the annuity for the purpose of 
its value being set off in an action. Exparte 
haw, 1 De Gex, 378. 

ANNULLING FIAT. 

1. Costs. — A fiat was issued at the bank- 
rupt’s instance, and on a petition by a creditor, 
assented to by the bankrupt and the assignees, 
the same was annulled, with costs to be paid 
out of the estate, the petitioner undertaking to 
issue a new fiat immediately. Exparte howtell, 
in re Dutchman, 33 L. O. 527. 

2. The debtor, on being served with the sum- 
mons, called on the creditor’s solicitor and saw 
his clerk, at whose instance the debtor signed 
a memorandum promising to pay at a certain 
time, or that if he did not, the creditor might 
proceed on the summons. The debtor was at- 
tended by no solicitor on his behalf, and was 
not aware of the irregularity in the proceedings. 
Held, that neither the signature of the memo- 
randum nor his failure to attend the summons 
prevented his impeaching the regularity of the 
proceedings, but that the fiat ought to be an- 
nulled with costs. Exparte Greenstock, 1 De 
Gex, 230. 

3. Surrender, — Petition of bankrupt to annul 
the fiat heard, although he had not surrendered, 
the time for his surrender having expired be- 
tween the presentation of the petition and the 
hearing. Exparte Hodson, 1 De j|ex, 374. 

And see Office Fees, 2. 

assignee's ACCOUNTS. 

!• Official assignee's duty tn calling for old 
accomitF.— Trustees under sn assigmaent for 


benefit of creditors employ an agent to proceed^ 
to America to recover part of the assigned pro- 
perty. Afterwards the debtors become hank* 
rapt, and three of the trustees are appointed 
assignees. Held, that, under the circumstances 
of the case, the assignees ought to be ^owed 
in their accounts the expense of employing the 
agent. 

For the purpose of bringing expenses within 
the description of just allowances, it is not ne-' 
cessary to show that they have actually bene* 
fited the estate, if there was a fair probability 
of their so doing. Where there had been no 
audit of the assignee’s accounts, and large 
sums had been received by them, it was held, 
that the official assignee acted properly in call- 
ing for an audit, although 25 years had elapsed 
since any step had been taken, and no* creditor 
made any complaint ; but the court being of 
opinion that the official assignee* might with 
little difficulty and at a small expense have sa- 
tisfied himself that the circumstances did not 
render it incumbent on him to continue to pro*- 
secute a claim against the creditors assignee, 
he was not held entitled to his full costs as 
against the latter, there being no estate. Ex^ 
parte Shaw, 1 De Gex, 242. 

Case cited in the judgment : Exparte Christy, 5 
M. & A. 90. 

2. Assignee's accounts. — ^Where the solicitor 
to the fiat received and paid all monies on ac- 
count of the estate, and at the audit the ac- 
counts were verified by his affidavit as to their 
accuracy, and the affidavit of the assignees that 
they had neither received nor paid anything,, 
except what had been so received and paid by 
the solicitor ; but there was nothing to show 
that either of the assignees had, either as to in- 
formation or belief, verified the acettraev of the 
accounts. Held, that the accounts ought to be 
opened and retaken, although three years had 
passed since the audit. Exparte Rees and 
other, 1 De Gex, 205. 

Case cited in the judgment; Exparte Woolston, 
3 M. D. & I>. 702, 

bankrupt’s expenses. 

Changing venue of fiat. — Bankrupt allowed 
his expenses arising from changing the venue 
of the fiat after adjudication. Exparte Cheese* 
borough and another, 1 De Gex, 333. 

bankrupt’s fiat. 

After he has ceased trading. — Creditor's pe* 
tition to annul, — Semble, a man who has ceased 
to trade icannot sue out a fiat against himsdf, 
unless he owes a debt contracted dunng the 
trading which would support a creditor s fiat. 
A creditor who has successfully opposed an 
application by an insolvent for Tceliei under 6 & 
6 Viet. c. 116, on the ground that he is r 
trader, cannot afterwards petition to annul a fiat 
sued out by the insolvent himself for want of 
trading. Exparte Mitchell, 1 De Gex, 267. 

See Priority of Costs, 

I BUYING IN. 

' WitholU order.— When an assignee bought 
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in without an order» he was ordered to make 
^ood the loss occasioned by a re*&ale. Ewparte 
Gover, 1 De Gex^ 349, 

CHANGING YENUB. 

See Bankrupt's expaises, 

COMMITMENT* 

1 . Contempt. — Irrepuiar order. — Although 
an order of commitment should contain an ex* 
press adjudication that a contempt has been 
committed, the want of an express adjudication 
is not sufficient ground for discharging the 
order. Exparte Van Sandau s Exparte Turner 
and another, 1 De Gex, 303. 

Cases cited in the judgment : In re the St. 
James* Evening Post, 2 Atk. 469; Morgan v. 
Jones, 1745, Lord Hardw. ; Totherby v. Pres- 
ton, ^6 Mcb. 1748 ; PriesMy v. Lamb, 5 Ves. 
4M0; In re Quick, 20 Dec. 1806 ; Lecbmere 
Charlton’s case. 

2. An order of commitment may direct the 
party committed to pay the costs of the party 
complaining, but not his costs, charges, and 
expenses. Exparte Van Sandau : Exparte 
Turner and another, 1 De Gex, 303. 

Cases cited in the judgment: Dullen v. Ovey» 
16 Ves. 141 ; Leonard v. Attweli, 17 Ves* 
385. 

3. Irregular Warrant. — Damages. — When 
the party complaining obtained a warrant for 
the apprehension of the party ordered to be j 
committed, and delivered it to the officer by 
whom it was executed, and afterwards the 
party committed was discharged on his own 
application, and various orders were made 
founded on the commitment, and it afterwards 
appeared that the warrant was by an o^'^ersight 
not sealed : *Held, that the commitment was in- 
valid— that the consequent order ought to be 
discharged, and that the ])arty committed was 
entitled to recover damages from the party ob- 
taining the process. Exparte Van Sandau j ] 
Exparte Turner and another, 1 De Gex, 303, 

COW-KEEPER. 

See Trading. 

COSTS. 

Set-off. — hien. — Quiere, whether it can be 
made part of the order that the creditor should 
set off his debt against the costs ; and whether 
any consideration of the lien of the delitor’s 
soUcitor would prevent such an order being 
mad^. Exparte Greenstock, 1 De Gex, 230. 

And see Annulling Flat, 1 ; Commitment, 2 ; 
Insolvent j Offcial Assignee, 2 ; Proof, 2; Sur- 
render, 2. 

CREDITOR. 

Refunding amount received on security, — 
Where all parties acted under an impression 
that a secnrity was for the whole amount of a 
debt, and 21 yj^ars had elapsed since the secu- 
rity was given, but no evidence coul3 be pro- 
duced of any contract except one for security 
to a limited amount, which was exceeded by 
the amount received by the creditor upon his 


security : Held, that the creditor ought not to 
be called upon to refund. Exparte Follett, I 
De Gex, 212. 

COVENANT AS TO BUILDING. 

In a contract for a purchase of land, there is 
a stipulation that the conveyance shall be made 
subject to certain conditions and restrictions as 
to building upon the land, and to a covenant 
for their observance, and proper provisions for 
securing the due performance thereof : Held, 
that this contract entitled the vendor to have a 
power of entry inserted in the conveyance in 
case of a breach of the covenant, but iwt t 
have a term of years, or a rent-charge limited 
to a trustee. Form of the power of entry which 
the vendor is entitled to have : Que^e, whether 
such covenants as the above win with the land. 
Exparte Ralph and another : Exparte Hastings 
and others, 1 De Gex, 219. 

' DEATH OP BANKRUPT. 

See Amending Fiat. 

DIVIDEND, 

j 1. stay of, to admit proof.— Dividend stayed 
' to give opportunity of proving to creditors who 
had delayed proving for 1 1 years, nO dividend 
having been declared for upwards of 1 1 years 
after the fiat issued. Exparte Sturton and 
\ others, 1 De Gex, 341. 

2. General right to come in when dividend 
stayed, — Opening dividend at instance of one 
creditor lets in others to prove. Exparte Bow* 
ner, 1 De Gex, 343. 

EVIDENCE. 

Reading examination, — Exammaiions h^'fcire 
the commissioner caum^t be r j; ■ >« evidence 
on a petition. Exparte auc- luolhtr, 1 De 
Gex, 105. 

EXAMINATION. 

Where no creditor’s assignee has been 
chosen, the bankrupt cannot be allowed to pass 
his last examination as of course. In re Wells, 
33 L. O. 503. 

And see Evidence, 

INSOLVENT. 

Where no assets, — Semble, That an insolvent 
etitioner, or a bankrupt on his own petition, 
aving no property to be distributed amongst 
creditors, is not within the scope and meaning’ 
of the statute 7 & 8 Viet. c. 96. — In re Gilham; 
In re Alex. Braughan, 33 L. O. 378, 

JOINT ESTATE. 

See Proof, 1. 

JOINT-STOCK COMPANY. 

See Order in Chancery. 

JURISDICTION. 

Queere, Whether the commissioner has ju* 
risdkrtion tf^open accounts audited and passed 
by commissioners under the old jurisdiction. 
Exparte Rees and another, 1 De Gex, 105. 

LIEN. 

See Reputed Ownership, 3. 
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LUNATIC. 

Act of bankruptcy ^^Semhle^ That a lunatic 
cannot commit an act of bankruptcy by omitting 
to pay or give security. Exparte Stamp j JBo?- 
partf' JoneSy 1 De Gex, 345. 

MJSOKSCBIPTION OF BANKRUPT’S RESI- 
DENCE. 

i bankrupt’s usual place of business for two 
' before t1:e bankruptcy had been at 

/^wnslow^ but he had taken for his family a 
' *.u6eat Durdham Down, near Bristol, where 

had resided for some months previous to his 

nkruptcy and contracted debts. A Bristol 
describing him as of Durdham Down, and 
' ining him Clarke, instead of Clark, was 
..ansferred to the London Court, to which a 
?iat with a correct description had been issued, 
and the proofs were ordered to be transferred, 
the Bristol fiat being impounded. Expartc 
Burbidye^ 1 De Gex, 256. 

OFFICE PEES. 

1. Solicitor's Bill, — Bill of solicitor of bank- 
rupt suing out a fiat against himself, under 
which no assignees were chosen, ordered tt) be 
paid out of the fund in the haiids of the Ac- 
countant-General without making any reserve 
for the office fees of 10^, and 20/. The Ac- 
countant-General ought not to be served with 
the petition of payment. Exparte Jerwood, 1 
De Gex, 373. 

2. Deficiency of assets, — On a petition to 
annirl a fiat with consent of creditors, the com- 
missioner declined to certify the consent with- 
out payment of the office fees of 10/. and 20/. 

Assignees had been chosen, but it was stated 
that there w'ere not and were not likely to be 
any assets. I’he court requested the commis- 
sioner to certify his ojnnion whether there were 
any available assets. Exparie Davis^ 1 De 
Gex, 267. 

3. Annulliny fiat, — AVhere a bankrupt sued 
out a fiat against himself, and only one creditor 
proved, and assignees were chosen, but there 
were no assets, and the office fees of 10/. and 
20/. had not been paid, the court refused to 
dis[>ensc with tlie usual certificate of the com- 
missioner, on an application to annul with the 
consent of the creditor. Exjmrte NichoUs, 
1 De Gex. 331. 

4. Solicitor's C 0 . 9 /F,— Under the bankrupt’s 
own fiat, there being no ])robability of any 
choice of creditors’ assignees, and the office 
fees of 10/. and 20/. having been paid to the 
Accountant-General : He/cf, that they might be 
applied in payment of the bill of costs of the 
bankrupt’s solicitor. Exparte Buchanan^ 1 De 
Gex, 344. 

5 . Return of, — Where a bankrupt sued out'a 
fiat against himself which was annulled, and 
no creditors’ assignees had been chosen, the 
office fees of 20/. and 10/. paid by him into the 
Bank, were ordered to be returnecL Exparte 
Reynolds^ 1 De G?x, 373. 

OFFICIAL ASSIGNEE. 

1, Dtfault, — In the case of a defaulting 
official assignee, the court ordered that no sum 


should be paid in respect of monies due to him 
in any bankruptcy until he had made good all 
the amounts due from him in other bank* 
ruptcies. Eaparte Graham and another, 1 De 
Gex, 328. 

2 . Appearing separately, — Costs,— Where, 
upon an equitable mortgagee’s petition, the 
mortgagee and the creditors’ assignees ap- 
peared by the same solicitor, the court ordered 
the sale to be conducted as the commissioner 
should think fit, having regard to this circum- 
stonce ; and the officii assignee was allowed 
his costs of appearing separately. Exparte 
Bromage, 1 De (Sex, 375. 

ORDER IN CHANCERY. 

Winding up joint-stock company, — Form of 
order in C'hancery under the act 7 & 8 Viet. c. 
Hi, s. 20, for winding up the affairs of a bank- 
rupt joint-stock company. In re Forth Marine 
Insurance Company^ 1 De Gex, 335. 

PARTNERSHIP. 

See Reputed Ownership^ 4. 

PETITION TO LORD CHANCELLOR. 

On a petition to the Court of Review for an 
injunction to restrain an action in which the 
plaintiff’ has demurred to the plea, the court 
makes a qualified order restricting the plaintiff 
as to the grounds of the demurrer. On appeal, 
this order is discharged, and the respondents 
present a petition to the Lord (Chancellor for 
an unqualified injunction. Held to be an 
original petition, which ought not to be pre- 
sented to the Lord Chancellor, and dismissed 
\nth costs. Exparte Van Sandau; Exparte 
Turner and another^ 1 De Gex, 303. 

PETITIONING creditor’s DEBT. 

An affidavit of debt filed as the foundation of 
an affidavit of bankruptcy, stated the demand 
. to be for goods sold and delivered, but by the 
particulars of demand the greater portion of the 
debt was stated merely as due on bills of ex« 

I change, which, however, it afterwards turned 
out were given in respect of goods sold and de- 
livered, Held, that the ])roceeding was irregu- 
lar, and an insufficient foundation for an act of 
bankruptcy. Greenstock, exparte, 1 De Gex, 
231. 

PRIORITY OF solicitor’s COSTS. 

Bankrupt suing out fiat against himself , — 
Where a bankrupt sued out a fiat against liitn- 
self, and creditors* assignees were chosen, his 
solicitor was ordered to be paid the amount of 
his bill of costs up to the choice out of the first 
monies received by the assignees. Exparte 
Parsons, 1 De Gex, 342. 

PROOF. 

1. Jfnnt estate, —Where a partner gives a 
separate security for a joint debt and becomes 
bankrupt, the other partners remaining solvent, 
th# creditors may have, under the separate fiat^ 
the usual order for sale, but can only have 
libeny to prove for the deficiency against the 
imnt estate. Emarte Leicestershire Banking 
Company, I De Cfex, 292* 
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2, Costs .' — A Judgment creditor has a right 
^ prove for the co^s of an action in whi^ he 
obtained judgment before the bankruptcy, 
where the debt itself has been paid after the 
bankruptcy by another party liable to it. Ex- 
parte Cocks^ re Barwise, 34 L. O. 3?. 

3* Legality of trantfer of shares. — Pro- 
msUmaily registered railway company . — pur- 
chase by brokers, in pursuance of the order of 
a customer, of shares in a projected railway 
company, provisionally registered, held not 
illegal, but a sufficient ground for the admis- 
sion of a proof tendered by the brokers for the 
loss occasioned by the non-completion of the 
purchase by the customer. Exparte Barton 
and another, 1 De Gex, 316. 

And see Dividend^ 1, 2. 

REMOVAL OF FIAT. 

Affidavit. — The affidavit for removal of a fiat 
from one commissioner to another ought to . 
state that such removal will be for the benefit ; 
of the creditors generally. Re Pyne, 34 L- O. j 
64, j 

REPUTED OWNERSHIP. | 

1. Shares in water company . — A procedendo | 

ordered to issue where a commission had been j 
superseded three years previously by consent j 
of the creditors, on the ground that the bank- | 
rupt had not disclosed the fact of his being ! 
entitled to shares in a waterworks company, I 
his defence being that the shares were subject | 
to a mortgage for more than their value, but : 
which turned out to be invalid for want of I 
notice to the company. i 

Shares in such a company held subject to ; 
the law of reputed ownership, the company’s - 
act of parliament declaring them to be personal | 
property. Exparte Lawrence, 1 De Gex, 269- ; 

2. Acts of bankruptcy. — By a composition! 
deed between A. and B. and scheduled credi- 1 
tors of A., after reciting that it had been agreed | 
that A. should pay the creditors lOs. in the I 
pound, and after reciting that B. had agreed to 
join in the deed for the purpose of better se- 
curing payment of the composition, on having 
such assignment made to him as was therein- 
after contained, it was witnessed, — 1. That u4. 
and B. covenanted to pay the creditors the 
composition; 2. That in consideration of this, 
covenant, A. assigned all his stock in trade, I 
xnachinerv, and effects to B. to hold as B.^s | 
own goods and chattels ; 3. 'fhat the creditors 
covenanted on receiving the composition to re- 
l^se A. Contemporaneously with this deed 
the leasehold trade premises were assigned by 
A. to B. with the privity of the creditors. 

At the time of the execution of the deed all 
the assigned property was in the possession of 
ftertain mortgagees of the leasehold premises 
and machinery, who afterwards gave up posses- 
sion to B. on ms guaranteeing payment of tbe 
morigage money. Immediate^ after the exe- 
cution of the deed, B. gave the creditors his 
I>Tomis8ory notes for the amount of the compo- 
sition. B. remained in possession till he oe- 
came bankrupt, and after his bankruptcy a fiat 


was sued out against A. by a creditor who knew 
of the deed, though he nad mot executed it. 
He was a friend of A>, and inffifferent to the, 
payment of his debt, but permitted Ws name 
to be used by the creditors who had signed the 
deed for the purpose of suing out the fiat. 
Held, 1. lliat the composition deed was an 
act of bankruptcy, and not a sale for value ; 
2. That the. assigned property was not in the 
reputed ownership of B. ; 3. That the circum- 
stances under which the fiat was sued out 
against A. did not prevent A.’s assignees from 
recovering the property. In re Marshall and 
others, 1 De Gex, 273. 

3. Notice of lien to holders tf property 
abroad. — London sub-mortgagees of shipments 
at Ceylon and Hong Kong send thither, di- 

; rected to the parties in possession, notices^ of 
I their security by the next mail, there being 
another and earlier mail by a different route, by 
which the notices might possibly have sooner 
reached their destination. Before, however, 
this could have taken place hy either mode of 
transmission, the sub-mortgagors became bank- 
rupt ; Held, that the notice was sufficient to 
take the goods out of their reputed ownership. 
Exparte Kelsall and others, 1 De Gex, 352. 

4. Rights of proof. — Nominal partnership.. 
— A wine merchant carrying on business 
under the firm of J. R. & Co., announced 
by a circular that he had taken his nephew 
into partnership. The business was thence- 
forth carried on under the style of J. jRL 
sen. & Co., but as between the uncle and 
nephew, the latter receiving a salary only, and 
did not participate in the capital, profits, or 
losses of the concern. On both becoming bank- 
rupt : Held, that a creditor who supplied goods, 
to the firm, might prove against the separate 
estate of the uncle. 

5. Part of the stock in trade consisted of 
wines in the docks, which the uncle, on an- 
nouncing the partnership, directed the Dock 
Company to deliver to the order of the new 
firm ; Held, that these wines were in the re- 
puted ownership of the two, and ought to be 
administered as joint estate. 

6. Other property consisted of wines in the 
hands of a lien creditor of the uncle, and after 
the announcement of the partnership, some of 
the wines were withdrawn . and replaced by 
others in the name of the new firm : Held, that 
the possession of the lien creditor did not pre- 
vent the application of the 72nd section, but 
that those wines would, subject to the lien, be 
administered as joint estate. 

7. Where a large number of creditors bad a 
right of election to prove against the joint or 
separate estate, and the estates were not so as- 
certained as to enable the creditors to elect, a 
temporary order was made that no larger dtvi- 
dena should be declared of the one than of the 
other estate. Exparte Arbouin and another • 
Exparte Gonne and others, 1 De Gex, 359. 

SECURITY. 

Goods at sea. — A man may give a valid se» 
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ctdritjr on mercbandise at sea belonging to him^ 
fdtboG^h at the time he is ignorant of the par* 
tkttlars of which it consists. Eaparte KeUall 
amil otherSi 1 De Gex, 352. 

SBT-OFF. 

See Annuity. 

SHARES. 

See Proof of Debt, 3 ; Reputed Ownership, 1 . 

SOLICITOR. 

■ Purchasing estate. — Under particular circum- 
stances, solicitor to the fiat permitted to pur- 
chase part of the bankrupt’s estate. Exparte 
Watts, 1 De Gex, 265. 

See Ofice Fees ; Priority. 

STATUTE OF FRAUDS. 

Conversion of separate into joint demand by 
paroL — A parol agreement is sufficient to con- 
vert a separate into a joint debt, such an agree- 
ment not being a promise to answer the debt 
of another ” within the Statute of Frauds, but 
the contraction of a new debt in consideration 
of the former being extinguished, Exparte 
Lane, 1 De Gex, 300. 

STOPPAGE IN TRANSITU. 

Rescinding contract, — A vendor of cotton 
in America, by direction of the purchasers in 
England, ships the cotton on board a vessel 
belonging to the latter, who became bankmpt 
before its arrival. A mortgagee of the ship, 
who happens to be an agent of the vendor, takes 
possession of the ship under his mortgage, 
and sells the cotton under a supposed right on 
the part of his principal to stop it in transitu, 
and the principal sanctions the transaction as 
between himself and the agent by accepting a 
credit in account for the proceeds of the cotton. 
The assignees of the purchasers then bring an 
action against the mortgagee for this seizure, 
and he pays them, under a compromise, the 
amount for which the cotton sold. 

Held, that under the circumstances, the con- 
tract was not rescinded by the seizure of the 
cotton, but that tlie vendor was entitled to prove 
for the purchase money. In re Humherston, 1 
De Gex, 202. 

SURRENDER. 

1. Petition. — .^Rbanknipt, who has not sur- 
rendered, may yet be heard, upon a petition 
for annulling the fiat, provided, that he was 
.not in default, at the time when it was pre- 
sented. Exparte Hodson, in re Hodson, 33 
L. O. 260. 

2. Costs. — ^Where the bankrupt left England 
on account of his embarrassments, and conse- 
^ently did not hear of the fiat till after the 
time for surrendering had expired, he was not 
allowed his costs on petitioning for leave to 
surrender. Exparte Perry, 1 De Gex, 377* 

And see Annulling Fiat, 3. 

SUSPENDING ADVERTISEMENT. 

The official assignee represents the creditors 
sufficiently to enable the court to suspend the 
advertisement by consent before the choice of 


creditors’ assignees, although the bsnkruj^y 
is not dispute Exparte Potts, I De * 
326. 

TAXATION. 

The retainer by the solicitor under such cir- 
cumstances^ of the amount of his bill of ^ costs 
as taxed by the commissioner, and tbe#dlow- 
ance of such retainer at the audit, held no such 
payment of the bill as to preclude taxatum.# 
Exparte Rees and another, 1 De Gex, 205. 

TENANT IN TAIL. 

Confirmation by commissioner of conveyance 
in fee . — ^Where a trader sold an estate and con- 
veyed it as tenant in fee simple, with the usual 
covenant for further assurance, and became 
bankrupt, and it was afterwards considered 
that he was tenant in tail only, it was ordered 
that the commissioner should be at liberty to 
execute a deed of confirmation to the pur- 
chaser. Exparte Tripp and another, 1 De 
Gex, 293. 

TRADING. 

Cowkeeper . — A farmer who rented 104 acres 
of arable land, which he principally used for 
the cultivation of carraway seeds, and who kept 
four cows which were not used for the purposes 
of his farm, but sold the whole of the milk, was 
held not to be a cowkeeper within the meaning 
of the Bankrupt I^aws. Exparte Bering re 
j Cramp, 33 L. O. 356. 

• TRUST. 

J. Question as to who are the cestuis que 
trust ent. — Upon a petition to appoint new 
trustees, the Court of Review will not decide 
any question as to who are the cestuis que 
trustent. 

In case of doubt, all who by possibility may 
be held to fill that character must be parties. 
Exparte Congreve, 1 De Gex, 267. 

2. Monies employed in trade. -^Breach of 
trust . — Construction of will . — A testator di- 
rected that it should be lawful for his wife to 
retain in her hands and employ in his business 
any part of his assets not exceeding 6,000^., so 
long as she should think fit, if she should con** 
tinue his widow, and appointed her and his son 
executor and executrix. The widow took the 
son into partnership with her in the trade, and 
they both became bankrupts. Held, that the 
use of the 6,000/. in this trade was not an em- 
ployment of it in the testator’s business accord- 
ing to the directions of the will, but was a 
breach of trust on which proof might be made 
against the joint estate. Exparte Butterfield, 1 
De Gex, 319. 

3. Impeachment of Deed. — A trust deed, 
which could not have been impeached under a 
fiat sued out by any creditor, held incapable of 
being impeached under the bankrupt’s own 
fiat. Exparte Philpott, 1 De Gex, 346. 

WARRANT. 

See Committment, 3. 
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BBCENT DECISIONS IN THE SUP& 
RIOR CXIURTS. 

RBPORTBD BY BABRtSTBRS OF THE SEVERAL 


^ of ftorHs. 

Zjord Camoys v. Biundell. June 29» 184/. 

CONSTRUCTION OF WILL. — TENANT FOR 
LIFE. — TRUST. — REVERSION. 

The following is the opinion of the judges in 
this case : — 

Mr. Baron Parke ,^ — Your lordships have re- 
quested the opinion of the judges upon the 
foTLowing question 

** Whether, upon the construction of the will 
of Charles Robert Blundell, dated 2Sth No- 
vember, 1 834, regard being had to the proofs 
in the cause, Thomas Weld Blundell is entitled, 
as tenant for life in possession, to the real es- 
tates devised by such will to John Gladstone, 
Robert Gladstone, and Thomas Robinson upon 
trust, (except such as were specifically devnsed 
to any other person or persons, and all real 
estates held by him in trust,) and entitled in 
reversion for his life to the houses and gardens 
by the said will devised to William Hall and 
James Massam respectively for the lives of the 
said will mentioned }** 

We have considered this question proposed 
by your lordships, and being all agreed upon 
tne answer to be returned to it, and the reasons 
for that answer, we think it unnecessary to 
hear any further argument. 

It appears to us, upon hearing the will, and 
looking only at the evidence of the state of the 
Weld family at the time the testator made his 
will, and without adverting to the parol evidence 
received in the Court of Chancery, and, as we 
think rightly received, that the meaning of the 
words used by the testator to designate the de- 
visee are clear ; that the devise is not void for 
uncertainty, and that the respondent Thomas 
Weld Blundell is entitled to the estates men- 
tioned in the question put by your lordships. 

The question is, who is the person whom the 
description of densee in the will, applied to the 
facts, properly fits ? 

In this case it is to be remarked, that he is 
designated not by name, but by description 
only ; neither his Christian nor his surname is 
mentioned, but he is described by his relation 
only to other individuals. The case, therefore, 
is not the s^ne as if it had been a devise to 
Edward Weld himself^ upon which supposition 
a good deal of the argument at your Lordships’ 
bar has proceeded. 

It may be conceded that, where a devisee is 

• The following judges were also present : — 
Mr, Baron Alderson; Mr. Justice Puttesonj 
Mr. Justice Coltmanj Mr. Justice Maulej 
Mr. Baron Rolfe ; Mr. Justice Wightman : 
Mr. Justice Cresswell: Mr. Justice Erie: Mr. 
Baron Platt: and Mr. Justice Vaughan Wil- 

liams. 


described by bis ohristw and sumans mmI 
some other distinctive circumstances, and 
person answers both descriptions, and thero m 
nothing in the rest of the will or the admittea 
evidence to show who was meant, the^ name 
would prevail, and the descriptive circum- 
stance be rejected. But the maxim ‘‘VOTtas 
nominis tollit errorem demonstrationis is not 
inflexible, as has been explained by Lord Chief 
Justice Gibbs in the case of Doe v. Haihwaite, 

2 Moore’s Reports, p. 323. For if it be clear, 
upon the due construction of the will with re- 
ference to the evidence of the state of the family 
as known to the testator, that the meaning of 
the testator as expressed by tlie will was that 
the person described, and not the person named, 
was to take, the description will prevail over 
the name ; for the rule in question nas no other 
object than to assist in discovering the meaning 
of the will, and is not applicable where it leads 
to a construction contrary to the expressed 
meaning of the testator. 

Here, then, the question would be, supposing 
even this w^ere a devise for a person by name^ 
whether the context and the evidence of the 
state of the family does not cause the descrip- 
tion to prevail over the designation by name ? 
V/e think the context, coupled with that evi- 
dence, clearly denotes that the name of “ Ed- 
ward ” is a mistake. 

It may be admitted that the Christian name 
is not merely the name of baptism, but the 
name by which a person is commonly known, 
and that in this case the evidence shows that 
Edward Joseph, the eldest son of Joseph, was 
commonly knoRn by the name of Edward, so 
as properly to be described and take by that 
name if the devise had been to him. Nor is 
it wwth while to argue whether the description 
‘‘ of Lulworth ” (though certainly more appli- 
cable, in ordinary ])avlance, to the possessor of 
the place) would not be applicable to him 
though he only resided in Lulworth, and was 
not the possessor of the castle. 

Admitting that it did, and that if there had 
been nothing more than a devise to Edward 
Weld of Lulworth, Edward Joseph the eldest 
son would have taken, we are of opinion that 
the other parts of the will, coupled with the 
evidence of the state of the family, do clearly 
point out that the devisee wthe second son of 
Joseph Weld, the possessor of Lulworth 
Castle. 

In the first place the devise is clearly framed 
so as to show that the testator meant an ex- 
isting person. The limitation to that son for 
life, with a devise over to his first and other 
sons in tail, is properly applicable to an exist- 
ing person, as, if it were to one not in esse, tlie 
limitation over would be void. If it be said 
that the testator might not know the rule of 
law, the context shows that he did, for he pro- 
vides in the next clause, which comprises fu- 
ture sons of Edward Weld, that the estate shall 
be in as strict settlement ufion each son and 
his respective issue male as the rules of la# or 
equity allow. 

Secondly, on finlureof the first taker aiidtiie* 
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oliher bi*anches of Edward Weld’s family^ the 
next remainder is limited to the other brothers 
of Edward Wdd except his eldest brother, and 
the will, therefore, describes Edward Weld as 
having an elder brother. 

Thirdly, Edward Weld is described as the 
brother of Lady Stourton. 

Taking all these descriptions together, and 
looking to the will alone, we have this as the 
description of the unnamed devisee : he is to 
be an existing person ; the second son of an 
Edward W'eld, and %vho certainly had an eldest 
brother, and was himself the brother of Lady 
Stourton. 

Now, by the evidence, we have at the time 
of the will made Thomas Weld an existing 
person, the second son of Joseph Weld, who 


order nisi, but made the defendant pay the 
costs (f the motion to discharge ii^ 

This was a motion to discharge an uardeat 
nisi, to dissolve an injunction upon the putting 
in of the answer for irregularity. It appeal 
that the answer was filed on the 24th of April, 
which was a Saturday, the order nisi 'vru cfr- 
tained tlie same day as of course ; but tnP no- 
tice of the answer having been filed, which ibe 
24th order of 1842 requires to be given “ on 
the same day” to the solicitor of the adverse 
party, or to the party himself if he has no so- 
licitor, was not given until the Monday fol- 
lowing. 

Mr. Wilcock and Mr. Dickenson for the mo- 
tion, contended, that the court could not carry 
the order into execution if it allowed an answer 


an eldest brother, and was the brother of ^ ^ had been given 

LAdy Stourton. And we have also a non- being on the file; that in the case of 

existing child, and a possible father for him in , demurrers, or replications, to which the 

an Edward Joseph Weld, not having an eldest ^rder equally applied, as well as in that of an- 
brother, but himself the eldest, and lianng no great inconvenience mi^t result from 


sister Lady Stourton at all. And there is no 
other possible person whom the testator could 
have meant, unless it be one of these two. 
Add to this, that the description of the person 
as being “ of Lulworth ” is better adapted to 
one who is the possessor of that place, and not 
a mere resident there. 

Under these circumstances, which was the 
devisee clearly meant by the description in the 
will? Wc entertain no doubt that Thomas 
Weld w'as that person. 

It is to be observed that this construction is 
alone consistent with the obvious intention of 
the testator, that the remainder to the children 
of Lady Stourton should follow the remainders 
to the children of her brother, which would 


such a construction of the order. They re- 
ferred to Bradstock v. Whaieley, 6 Beav. 61. 

Mr. Turner and Mr. Toller, contra, said that 
the order was a substitution for the notice cus- 
tomarily given l)y the clerks in court, which in 
its origin was a mere act of civility ; that no 
substantial inconvenience had been sustained 
by the plaintiff ; and that by taking an office 
cojiy of the answer he had waived the irregu- 
larity ; and asked how long were the conse- 
quences of such an irregularity to hang ovear 
the defendant’s head. 

Lord Dang dale, after ascertaining that in form 
the notice was for the day on which the answer 
was filed, said, that he thought the order must 
be strictly enforced. It was true that it was a 


not be the case if the Edward Weld, whose se- | substitute for what was originally a courtesy of 
cond son was to take, be her nephew and not | ofgce only ; but it had become a law of office % 


her brother. 

We have to add, that the other extrinsic evi- 


i he considered that when the order nisi was ob- 
, , . . n 1.^1 I Gained, it was on an implied undertaking tp 

dence, on which we have not relied, does not, i same day. Then it was 


taken altogether, lead us in the least to doubt • that herrAere had heen'a d'efault i the 
the propriety of the conclusion to which we s question was only what was he to do. He was 
have come from the will and the extrinsic evi- 'urged to discharge the order, whatever might 
dence to which we have referred as the ground ; be the result ; but he did not think so. He 
opinion. thought that it would be sufficient to let the 

We, therefore, state our humble opinion to order stand, making the defendant pay the 
be, that tlie question proposed by your lord- costs. If any inconvenience could have been 
ships should be answered in the affirmative. • - . 


shown to have resulted to the plaintiff, it would 
have been his duty to have relieved him from 
it ; but he could not find that any inconveni- 
ence had arisen. There was no suggestion 
that it had inteiiered with the right of except- 
ing. Ordered, that the order nisi stand ; tlie 
■ANSWKB. — NOTXCS. defendant paying the costs of the present mo- 
I tion. 

The 23rd Order of 1842, which requires no- | 


WioTlg Caurt. 

Lord Si^eld v. Bond, May 7, 1847. 
23rd order of 1842. 


tice of the jiiing of an answer, demurrer, 
plea, or replication, to he given the same 
day to the adverse party or his solicitor, 
must be strictly acted on. But where an 
answer was filed on a Saturday, and an 
order nisi served the same day, wkiie notice 
osas not given till the Monday following. 
But no iaeonvenience was shown to have 
arisen j the court refused to disduuge the 


IEPttv«C]b 2 incrIl 0 r at e?nfitenJr. 

Druce v. Denison, June 16, 1847. 

GONBlSTORlAXi COURT OF nOiJDON.— BONA 
NOTABILIA. 

A probate or administration granted by the 
Vonsistorial Court cf the Bishop of London^ 
is not student to obtain tie payment ef 
money out of court. 



^19 D^piTiQr wNf n 

* lKfhi8 «£aai««sAliiidbeiiite 
adiniirtmtiw tkttlA estate'of du» flumd 

DenisoB, nd 1^ a deerea iti the €mti«’'Ajtted 
July iSOl, it ma dedarad that tai the daath <rf 
ateoaiitfiirlii^ theteatatopBiiaztof Idraa^iild 
become entitled to a share of tlietastatmr’e per- 
' 'ate* The tenant for life had &»A, and 
M* wHoytej who claimed under one of such 
next of kio« now presented a petition^ praying 
that the Accountant-General might be directed 
to transfer to her the share to which she was en« 
dtled 5 as personal representative of such next of 
kin, Ihe property consisted of certain sums in- 
vested in Bank 3 per cent. Annuities and Old 
South Sea Annuities, and the petition stated, that 
ihe various administrations and probates 
through which they made out her claim as such 
personal representation, had been granted by 
the Consistorial Court of the Bishop of London 
only, and the question was, whether they were 
sufficient for t^e purpose without going to the i 
Prerogative Court of the Archbishop of Canter- 
bury. , 

Mr. Skapter, for the petition. The adminis- ' 
tration granted by the Consistorial Court is | 
sufficient, and although a prerogative adminis- 
tration is usually obtained, yet it is more a pre- * 
cautionary measure than one absolutely neces- 
sary, TTie cases of Ckallnor v. Murhall^ 6 Ves. 
118; Newman V. Hod ff son, 7 Vea. 409 ; Thomas 
V. Davies, 12 Ves. 417 ; and Docker v. Horner, 

3 Brown, 240, although usually cited as prov- 
ing that a prerogative administration or probate 
is necessary to obtain money out of court, do 
not go that length ; they were all applications 
under provisioi^ grants from courts other than 
the Consistorial Court of London, and not one 
of them appears to have been a London probate 
or administration. It must be admitted, that 
in The King v. Capper, 3 Price, 262, there is a 
dictum that stock for the purpose of probate 
and administrfbion is supposed to lie within 
the archbi8ho])ric of Canterbury ; but that was ' 
a mere dictum, and had nothing to do with the 
question then before the court. i 

The Vice-Chancellor, What species of chat- 
tel are you applying for ? If it is a debt at all, I 
it is one due from government, Avhich does nut 
reside anywhere. 

Mr. Shapfer. If the liability of government 
to answer for the debt were the test, the pre- 
rogative administration would be insufficient ; 
the Archbishop of Canterbury having no juris- 
diction in the province of York, in Ireland, or 
in Scotland. It is a debt due from government 
secured by act of parliament, and payable at 
the Bank, and therefore forms botia notabilia in 
London, for which a consistorial probate or ad- 
ministration is the proper one. The case of 
Smith V. Stafford, 2 Wills. Ch. Rep. 166, and 
Enoparte Home, f Bam. & Cress. 632, are 
rarallel ones ; and since the case of Scarth v. 
Bishop qf London, 1 625 ; 1 Wms, exors. 

' 228, note, the Bank of England alw^s transfer 
stock on a probate taken in the Cfonsistorial 
Court. He also cited Young v. Elworthy, 1 
M. & K. 215 ; Pearce v. Pearce, 1 Keen, 76, 
and 1 Dan. Ch. Pr. 2nd edit. p. 305. 


Ths VbmCktmadbr said, Hhat he sh wld not 
iniritBo the IPhe did 

ing the usual practice of the court, bathe ca* 
eoDunended it to be mentioned to the Lord 
Chancellor. 


Oatland v. Tanner. July 6ih, 1847* 

ORDER OP 13th APRIL, 1847* — 38TH ORDER 

OP AUGUST, 1841. — DISMISSAL OP BILL.— 

APPEAL PENDING. 

Where an appeal is pending from a case de* 
ciding a point of practice material to the 
conduct of a suit, on an application being 
made to dismiss the plaintiffs bill for want 
of prosecution, the court, on a proper case 
being made out by the plaintiff, will direct 
such application to stand over until judg-> 
ment on such appeal has been given. 

In this case it appeared that plaintiflT’s bill 
was filed on the 12th October last; that on the 
3rd of December, the defendant Tanner applied 
for time to answer, and the Master gave him 
one month. On the 3 let December, Tanner 
filed his answer : exceptions were immediately 
taken to it, and it was reported insufficient on 
all the points excepted to. Exceptions were 
taken to the Master's report, and on the 2Gth 
April last, they came on to be heard, when the 
Vice-Chancellor overruled the Master’s report, 
acting on his decision in Mason v. IVakcman, 
Leg. Obs., Aug. 29th, 1S4G.* No proceedings 
had since been taken in the cause, and Mr. 
Lewin now moved to dismiss the bill as against 
defendant Tanner, for want of prosecution, 
with costs. 

Mr. Miller, in opposition to the motion, 
urged that since the V ice-Chancellor’s last de- 
cision in the cause, the case of Mason v. Wake^ 
man had been brought on an appeal before the 
Lord- Chancellor, and his lordship had since 
heard the arguments, and had taken time to 
consider his judgment; that the proceedings 
in the cause had been delayed in order that the 
Lord Chancellor’s decision might be known, 
and that, in case the Vice-(3hancellor’s decision 
should be affirmed, plaintiff intended immedi- 
ately to amend her bill. He also contended 
that, by the Order of April 13th, 1847, 9 Beav. 
part 1, a discretionary power is given to the 
court either to dismiss plaintiflT’s bill, or to put 
him on terms, and that, under the circum- 
stances of the case, it would be but reasonable 
that plaintiff's application should be postponed 
I until the Lord Chancellor had given judgment 
t in Mason v. Wakeman, 

Mr. Lewin urged that it was unreasonable 
thus to wait; the Lord Chancellor might post- 
pone his decision for an indefinite time; be- 

^ In this case it was decided, that if the 
whole bill is demurrable, a defendant may, 
under the 38th Order of August, 1841, decline 
answering such portions of the bill as he oMecta 
to answer, although he may have answered the 
remainder. 
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aity^^ vliM^4)he riee^ISbiHtira 

xmetotlie 

: 39ie f^ce-CAoiieaii^ ordered the motaoa to 
stand over until the Lord Chancellor had given 
his judgment in Mason fVdkeman* 

tfke^^Ch^tuOlav filn(ght Srutr* 

Cope V. Bussell. March 23, 1847- 

PRACTICB* 

Substituted service of the suhpcena to appear 
and answer on the solicitor of a defendant, 
that defendant being out of the way and his 
place of abode unknown, was refused on 
motion made for that purpose. 

Swift moved that service of the subpoena to 
^pear and answer, might be made on Mr. 
£7., the solicitor of the defendant, who was 
out of the jurisdiction of the court, and whose 
address was not known. The plaintiff had 
recovered judgment against the defendant in 
an action at law, and the defendant then filed 
a bill to restrain the levying of execution, but 
such bill was dismissed. In the action and in 
the suit, Mr. C. acted as the defendant’s solici- 
tor, and in another action by another i)arty 
against the defendant, Mr. C. also acted as 
his solicitor. The defendant having withdrawn 
himself, and it not being known where he was, 
an attempt was made to make a compromise of 
the demands of the plaintiff^ and of the other 
party who had brougnt his action, in all which 
Mr. C. acted as the solicitor of the defendant. 
Under these circumstances, and on the autho- 
rity of llohhouse v. Courtney, 12 Sim. 140 ; 
Kinder v. Forbes, 2 Beav. 503 ; Hornby v. 
Holmes, 4 Hare, 306 , and 9 Jurist, 225 , 796 , 
the motion was made. 

His Honour intimating, that the last cited 
case was a strong authority for the motion, 
still declined to make the order, as, if made, it 
had better be so by a higher branch of the 
court. 

Motion refused.® 

C^tucu's ISctuj). 

(Before the Four Judges.) 

In re Ford. Easter Term, 1847. 

judge’s order. ATTORNEY. — COSTS. 

* F. 8f R., attorneys in partnership, are em- 
ployed by 3. R, dies, and F. is afterwards 
employed by 3. as his attorney, and in re- 
spect of work done after ike death of R. 
certain deeds are given into the custody of 
F. by J. The bill of costs for work done 
by F. after the death of R. loaa paid by 3., 
hut the joint account was unpaid. 

Held, that F. had no lien on those deeds so as 
to enable him to retain them in respect of 
the hilt of costs due from 3. to ^ B. 


> The motion was made before the Lord 
Chancellor, on the 25th of May, and refused. 


Jtad ^ ^ ukuish 

Erlet».afr chambers^-. 
fto d^ver up certain aoeda and 
one J ones^ under the fbUowfakg dreu^ 

-^Ford and Rogers had been m partnerid^ w 
attorneys. Rogers died, but before his mw; 
they had been employed as the atto]m|jnrw 
Mr. Jones, and since tne death of Roger^V^^^ 
had acted as the sole attorney for Mr. Jon^ 
Two bills of costs had been delivered in, pdo 
amounting to 622. 6s. Sd. for work done by 
Messrs. Ford and Rogers, and the other 
amounting to 2862. for work done by Ford 
alone. The latter bill has been paid by Mr.. 
Jones, but the amount of the first bill was 
barred by the Statute of Limitations. The 
deeds and writings now required to he de-^ 
livered up had been deposited with Ford in re- 
spect of business done since the dissolution of 
tne partnership. Mr. Justice Erie was of 
opinion that Ford had no lien en them. 

Mr. Wordsworth applied for *a rule to show 
cause why the judge’s order should not be set 
aside, ana contended that Ford had a lien upon 
these deeds, and was entitled to retain them till 
the bill of costs due from Jones to Ford and 
Rogers had been paid. 

Lord Denman, C. J. It seems to me that it 
is quite right, and that we ought not to inter- 
fere with this order. 

Patteson, Mr. J ustice. I think it is quite rights 
Copartners are in the nature of agents for one 
another. Ford received these articles, which 
he is called on to deliver up, not on the part of 
himself and another, but of himself onl 3 ^ Yefc 
it is said that he has a lien on them, — a lien 
which has attached on them for a debt due to 
him and to another person for whom he is an 
agent. But it docs not appear that he bad held 
the things for any one else but himself. 

Wightman and Erie, J.s, concurred. 

•Rule refused. 


Common 

Sharland v. Leifchild. Easter Term, 1847. 

PLEA TO A DECLARATION ON CONTRACT. 

— ARGUMENTATIVE DENIAL. WHAT 

AMOUNTS TO THE GENERAL ISSUE. 

Where the declaration in an action of assump-* 
sit complained of a breach by the defendant 
of a condition on which the sale of certain 
houses had been made to the plaintiff, 
namely, that the vendor would deliver an 
abstract of title to the purchaser, or his or 
her solicitor,*' and the plea of the defendant 
stated hat at the time of the promise it was 
agreed as part of the contract, that the de* 
fendant should deliver an abstract of^ the 
title, commencing with a certain spec^edf 
deed, and that extent only. Held, that tha 
plea was an argumentative denial of the: 
contract in the declaration, and bad asr 
amounting to the general issue. 

Assumpsit. The first count of the declare 
tion alleged a sale of divers houses by aucUdti, 
upon certain conditions, and amongst dthem. 
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*'that the vendor would deliver an abstract of contract which makes it a had plea. Jones T. 
title to the purchaser, or his or her solicitor, Nanney, 1 M. & W. 333 ; Whittaker v. Mason, 
who should examine the same with the prin- 2 Bing. N. C. 359; Brindw Dale, 2 M. & W. 
.eipal deeds at Chelmsford ; and that on pay- 775 ; Nash v. Breeze, 1 1 M. & W. 352. The 
iiient of the remainder of the purchase money, case of Smart v. Hyde, 8 M. & W. 728, will 
vendor would execute, at the expense of the relied upon on the other side, but that case is 
jniri^ser, a proper conveyance or assurance to clearly distinguishable from the present. 

her as he or she might direct.” It then Couch, contrh. Smart v, Hyde shows that this 
sSieged that the plaintiff had become the pur- plea does not amount to the general issue. 
'Phaser of the said houses, &c., ‘'subject to the Then talcing the declaration and* plea together, 
said conditions of sale, and to the performance the latter rather admits the contract in the de- 
thereof;^* and further averred mutual promises claration, and sets up a collateral contract to 
and performance by the plaintiff of his part of the effect that if a particular kind of abstract 
the conditions. Breach, that although a were delivered, no other would be required, 
reasonable time for that purpose had elapsed, and if stated merely as something collateral, 
yet the defendant had not caused to be de- the plea is not bad. Parker v. Palmer ^ 4 B. & 
livered to the plaintiff, or any solicitor of the A. 387; Sievetriny v. Dutton, 15 L. J., N. S., 
plaintiff, any abstract showing such a good and C. P. 276. 

sufficient title to the said houses as the plaintiff Wilde, C. J., referred to Meyer v. Eoerth, 
was, according to the said conditions of sale, 4 Camp. 22. 
entitled to require to be shown the abstract Peacock was heard in reply, 
therein mentioned as to be delivered by the Wilde, C. J. There must be judgment for 
vendor; and that the defendant, after the mak. the plaintiff. The plea is bad as being an ar- 
ing of the agreement, &c., delivered as and for gumentative denial of the contract alleged in 
an abstract sliowing, &c., an abstract which the declaration. It was admitted in the course 
did not show such a good and sufficient title to of the argument, that the true meaning of the 
the said houses as according to the said con- condition of sale was the delivery of an abstract 
ditions of sale the plaintiff was entitled to re- showing a good title to the interest sold. Such 
quire, &c., but which, on the c ontrary, showed being the meaning, the question is, whether the 
a less good and less sufficient title, &r. Plea, plea is or is not a denial of that promise which 
tiiat it had been agreed as part of the contract, j is alleged in the declaration on the part of the 
that the defendant should duly deliver an defendant to deliver a good abstract of title in 
abstract of the title to the said houses, com- j the sense which properly belongs to that allega- 
jnencing with a certain deed of conveyance ; tion. Now, the effect of the plea is, that the 
from, &c., only, but that he, the, defendant, ! defendant did not engage to deliver a good ab- 
should not be required to furnish any other ! stract of title at all, but only one commencing 
abstract, and by no means to go into any pre- from a deed of a certain date, and amounts to 
vious title or evidence thereof, notwithstanding the defendant’s saying, the promise I made is a 
the deeds or documents relating to the prior j different one from that alleged in the declara- 
title might be mentioned, &c. ; and thjjt the tion. It is well known that if a defendant 
defendant did, within a reasonable time, &c., ! means to answer an action by denying that he 
deliver to the plaintiff’s solicitor an abstract of \ made the contract, he must do so by apt terms, 
his title to the said houses, commencing withj and not argumentatively. Tlierefore, whenever 
the said deed of conveyance, and which shows • the language of the plea is properly a denial of 
a good and sufficient title in that helvalf to the I the contract in the declaration, and it is cir- 


said houses, &c., commencing with the said cuitoiisly expressed, the plea is bad, for such a 
deed of conveyance. Verification. Special de- denial must always be direct, and no case has 
murrer that the plea was an argumentative been cited at all impugning that principle; on the 
traverse of the allegation in the declaration, contrary, they all proceed on a distinct recogni- 
which is to the effect that the defendant did not tion of it. It is quire clear that a plaintiff need 
deliver such an abstract as showed such agfood not set out all the terms and conditions of the 
tfde, &c,, Rji the plaintiff was, according to the contract, but only so much as there has been a 
aud conditions of sale, entitled to requjre to be breach of. In the case cited the sale of cer- 
abowr, and that the plea amounted to a plea of tain bales of wool, {Sievetriny v. Dutton;) the 
the general issue. Joinder in demurrer. declaration averred that a certain quantity of 

Peacock, (T. Jones with him,) in support of wool had been sold, which would embrace any 
the demurrer. The vendor of an estate is im- kind of wool, leaving it open to the plaintiff to 
pliedly bound to make Old a good title to the prove what wool he could. The defendant then 
purchaser. Souter w Drake, 5 B. & Ad. 992 ; might plead that the sale was of a particular 
Doe d. Gray v. Stannion, 1 M. & W. 695, and kind of wool and still the declaration would re- 
the defendant here therefore was bound to de- main perfectly consistent* The plea would not 
liver an abstract showing a good tide as stated falsify the declaration, but, on the contrary, 
in the declaration. The plea however sets up a would merely state that the sale took place 
a qualified contract different from that’ in the tinder circumstances which did not compdLthe 
declaration, and is clearly therefore bad. It defendant to take the wool. So it will be 
dora not admit the promise in the declaration found in most of the cases that the defence baa 
md excuse the performance, but, on^ tbe c(H>- been^uite consistent with tbe allegations us th^ 
traty, denies the former, and sets up another jdeclaratioii. In the present case, however, the 
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plea states distinctiv a contract incoBsietent liad iasuedr and that he wotdd iostract bia at? 

* . - A* . . . . • a 


with the contract m the declaration^ not by a 
deni^ in terms, but by a statement of facts in- 
consistent with the averments in the declara- 
tion, and therefore, on the principle of all the 
cases, the plea is a bad one. 

Coltniiiny J., concurred. 


torney to accept service* Accordingly, .wi^ 
were sent to Mr. Leeds, an attorney at 
who appeared for all the' ilefetidants, exe^t. 
one for whom an apnearance was entered see*, 
stat. The cause then proceeded, and after 
notice of trial was given, Leeds consented, to a 


Maule, J. The plea is in effect a circuitous | judges’ order for payment of debt and ^osts^ 
denial of the contract alleged in the declaration. The money not having been paid, final judg<^> 
It states a contract inconsistent with that in the ment was signed against all the defendants, 
declaration in point of time, and in requiring and execution issued, under which the goods 
the delivery of a particular deed. It is there- i of (Sordon were seized by the sheriff. It was. 
fore an argumentative and inferential denial of ; sworn that Gordon had never given any autho** 
that which, if denied at all, should be denied ! rity, direct or indirect, to Leeds to appear for 
directly. The cases quoted do not in any way * him. It wa^ also stated that Leeds was irL 
interfere with this principle. Smart v. Hyde I solvent circumstances. 

was certainly a very peculiar case, but even Martin showed cause, and argued that the 
there the court went on the very ground on ^ court would not set aside proceedings carried 
which we hold this plea bad. On the whole, ' on by an attorney without authority, unless it 
I think the plaintiff is entitled to the judgment appeared, that the attorney was insolvent. He 
of the court. j cited Anonymous^ Salk. 86, 88 ; Stanhope v. ¥ir*> 

Cressivell^i, Whatever discussion may arise ; min^ 3 Bing. N. 3oi ; Mudry v. Newman^ 1 
as to the other cases referred to being within i C. M. & R. 402 ; Williams v Smithy 1 Dow. 
the principle laid down, there can be no doubt rP. C. 632; Barber v. Wilkins^ 5 Dow. 305; 
that the present case falls within that principle, • Hubbart v. Phillips, 13 M. & W, 702, 
and that the plea is bad, being in effect a denial The Atterney^Gcneral, in support of the rule. 


of the contract in the declaration. 

Judgment for the plaintiff. 

Court of CfTcbtquar* 


cited Robson v. Eaton, 1 T. R. 62 ; Hambridge 
; V. De La Croiiee, 16 Law Jour. C. P. 85 ; Doe 
; d, Davies v. Eylon, 3 B. & Adol. 785. 

I Cur. adv. wilt. 

\ Rolfe, B,, (after stating the facts). The rule 
Baylei/ v. Buckland and others. Trinity Term, «f law hitherto has generally been considered, 
8th June & 3rd Jul)', 1847. : stated in an anonymous case iu Salkeld, 86,. 

I that where an attorney takes upon him to ap^ 

APPEARANCB FOR MEMBER OF JOINT-STOCK | ^OUrt looks RO further, bxit pfOCeeclB 

COMPANY— juugment.-ihrecula RITY. j as if the attorney had Sufficient authority, and 


J« an action against the members of a joints 
stock company the managing director autho- 
rised an attorney to accept service of pro- 
cess for all the defendants. The case pro- 


, I leaves the party to his action against him, bitf 
• they qualified it in Salkeld, 88, stating that the 
’ judgment was regular, " but that if the attorney 
jbe not responsible or suspicions, they would 
cceded, and after notice of trial, the same i set aside the judgment, for otherwise the de- 
attom>e'u,hythe authority of the managing remedy, and any one may 

rector, ^consented to a judge^s order for pay- j undone by that means.” We are disposed to 
inentofdebtandcosts. TAemo»ey»w#//«FtK» I l?yd?wn a different rule, and to confine th^ 
been paid, final judgment was signed, awe? ! defendant to cases m which the 

execution levied on the goods of a defendant \ course of the proceedings have given him notice 
who had no notice of the proceedings. The j action being brought against him» 

court set aside the judgment as irregular, f When, therefore, a defendant has been served 
r , J. with process, and an attorney without autho- 

In such case tf a defendant has had uo^e o/| think the court must 

tkeproceedtf^s, the ^rt tctU not interf^e, " * ^ if attorney really had authority j 

unUsstlieatt<^9be tmolmat,when th^y\l^^^^^ i„ case ke dkndant havi^; 

. reh^e the defen^t on epUable knowledge of the suit commenced, is guUty o? 
terms. If attorn^ be solvent, the court omisiSon in not appearing and making V 
will leave him to Ins remedy against the fence by his own attorney, if he has any de- 
attorney. - fence on the merits. There the plaintiff is 

This was an application on behalf of a Mr. without blame, and the defendant is guilty of 
Gordon to set aside a judgment and execution, negligence. But even ^in that case, if the at.* 
It appeared that the defendant Buckland was toiuey be not solvent, we should relieve the 
the managing director of a joint-stock company defendant upon equitable terms, if he had » 
called the Vale of Neath Brewery Company, defence on the merits- If the attorney were 
and that_Gordon was a shareholder in the com- solvent, it would not be unjust to leave the de- 
The action was brought on a promis- fendant to his remedy by summary apj:” ^' " 


paeny* 


sory note against fifty- two defendants who were , tu^inst him. "On the other hand, if the jdhin- 
shareholders in the company, inbtuding Gordon. tmF, without seiwing the defendant, accepts 
After the writ of ffommons issued^ Buckland appearance of an unauthorised attorney for ljj|o 
MnSe a^letter to the plaintiff’s attorney, in which defendant^ he is not wholly free from 
he stated that he was sony to find that process putation of negligence. The biy yeqiuxe^ 
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to give notice to the defendant serving the 
and he^has not done so. Tne defendant 
there is wholly free from blame^ and the plain- 
tiff not so; and upon the same principle on 
which we before proceeded, we must s^t aside 
the judgment as irregidar, with 
leave the plaintiff to recover those costs and 
the expense to which he has been put from the 
delinquent attorney by summary proceeding. 
The case of Hubbard v. Phillips, 3 M. & W. 
702, is an authority for such an application. 
Now, applying those principles to the present 
case, it is clear that this judgment is irregular, 
and the rule must be made absolute for setting 
it aside. 

Rule absolute. 


BToiirt of Kebftto. 

Exparte Norton re Robinson. June 11, 1847* 

AFFIDAVIT. 

An affidavit, sworn, but not signed, was al- 
lowed to be taken off the file, for the pur- 
pose of being signed, upon an undertaking 
that it should be refiled, after being signed, 
without any alteration. 

Mr. Amphlett moved in this case that an af- 
ndavit which had been filed on the part of the 
respondent, which had been sworn, but by ac- 
cident had not been signed by the defendant, 
might be taken off the file merely for the pur- 
pose of being aimed and re-sworn, llie case 
was mentioned by request of the officer of the 
court, who declined allowing this step to be 
taken without the sanction of the court. 

The Chi^ Judge said, he would grant the 
application, upon an undertaking to swear the 
affidavit again, in the same state in all respects 
as at present, except the signature, which being 
added, it might be refiled. 

This undertaking being given, the order was 
made. 


PROCEEDINGS IN PARLIAMENf RE- 
DATING TO THE LAW. 

ttofial assents. July 9, 1847. 
Threatening Letten|^ 

Custody of Offenders. 

l^ausc of llorlrs. 

NEW BILLS IS PKOGRESS. 

Ecclesiastical Jurisdiption. For 2nd read- 
ing. 

Police. For 3rd reading. 

Trustees Relief. In Committee. 

Clergy Offences. Postponed* 

Pcf r Laws Administration. Ifor 3rd reading. 
Fopr Removal. For 2nd reading* 

House of Commons Costs Taxation. Passed. 
Charity Trustees. In Committeew 


Tithes. Passed. 

Copyhold. For 3rd reading. 

Kottse of CTomnions. 

KBfW BILLS Itir FROGRBBS. 

Commons Inclosure, (No. 3.) For 2nd read- 
ing. 

Trustees Relief. For 3rd reading. 

Insolvent Debtors. To be reported. 

Health of Towns. Postponed. 

Custody of Offenders. Passed. 

Joint Stock Companies. Passed. 

Winding up Joint Stock Companies (No. 2). 
For 2nd reading. 

I Prisons. In Committee. 

Bankruptcy and Insolvency. For 3rd read- 
ing. 

Masters in Chancery Affidavit Office. Passed. 

Registration of Voters. In Committee* 

Parliamentary Electors. Postponed. 

Parliamentary Electors, (No. 2.) For 2nd 
reading. 

Vexatious Actions. In Committee. 

Poor Removal. Passed. 

Trust Monies Investment. For 3rd reading* 

THE CHARITY TRUSTEES BILL. 

This Bill constitutes ' the Treasurer of each 
County Court a corporation sole, for the pur- 
pose of enabling the judge to order the charity 
estates to be vested in such treasurer, without 
. the expense of Deeds of Conveyance to New 
j Trustees. The bill permits this to be done, on 
the application of the parties interested, but is 
not obligatory. It does not appear to be liable 
to the objections of the bill of last session ; but 
the necessity of the act should be made ap- 
parent. 

Here is another instance of a proposed alter- 
ation in the law at the very close of the session* 
It will have the effect of abridging professional 
business, and we hope the public will derive a 
corresponding advantage. 


EXPECTED PROROGATION OF PARLIAMENT* 

It appears to be settled that the session will 
terminate on Thursday next, the 22nd instant* 
Wednesday will be comparatively a dies non : 
so that a few days only remain to complete 
such of the bills as are intended to be passed* 

THE EDITOR^S LETTER BOX. 


The letters which are unavoidably poetpooed 
shall be attended to in an early number* 



DIGEST, AND JODBNAL OF JURISPRUDENCE 

SATURDAY, JULY 24, 1847. 

- “ Quod nagia ad nos 

Periinet, et neecire malum est, agitamus.*’ 

Hobat* 


LEGAL RESULTS OF THE SES- 
SION OF PARLIAMENT. 

The session has at length terminated, 
and the Parliament is defunct. We cannot 
felicitate our readers upon the passing of 
a single measure connected witji the law 
whidh holds out any considerable prospect 
of benefit to the public, or even of practical 
improvement ; but, pe^aps, it is matter of 
congratulation that so little has been done to 
unsettle, and that the spirit of change has 
passed so lightly over oar legal institutions. 

Many of the bills, in the progress of| 
which the profession ma^ be supposed to 
have been peculiarly interested, were 
abandoned or defeated in the course of the 
session. 

The bills placing the administration of 
the Poor Laws on a difierent footing, and 
the Poor Amendment Act Removal Bill, 
however, have obtained the Royal assent. 
The Masters in Chancery AfiSdavit Office, 
the House of Commons Costs* Taxation, 
and the Trustees Relief Bill have also 
passed. The most important, perhaps, 
we might say the only important legal 
measure of the session is, the Bankruptcy 
and Insolvency Bill. 

The government has succeeded in pass- 
ing Rie Bill for abolishing the Court of 
Reyiow, and transferring the Insolvent 
Jurisdiction heretofore exercised by the 
Comibissioners of Bankruptcy, having per- 
tinf^ibtisly refused to listen to the repre- 
sentatiojRS made by independent mem- 
ber^, at' aff sides of tile house, as to the ex- 
pediency of postponing the nieasare until 
tbb^iM^t session/ 8o many cfaanges and 
alterations have been made ui the bill since 

VoL. XXXIV. No. 1,011. 


its introduction into the House of CouN 
mons, that until we have had an oppor- 
tunity of seeing it in the form in which it 
obtained the Royal assent, it would be pre^ 
mature to enter upon a critical examina- 
tion of its provisions. The scope of the. 
measure, however. Is so narrow as to forbid 
us to anticipate that any amendment has 
been effected in the. Law of Bankruptcy or 
Insolvency. A change of jurisdiction is 
the utmost that was contemplated or at^ 
tempted. The trading community have 
complained, discussed, considered, and as- 
sociated, in order to give effect to their 
remonstrances as to the unsatisfactory state 
of this branch of the law. Those remcm- 
strances have hitherto been utterly ine^ 
fectual. The Commissioners of BaiA:- 
ruptcy, who were entrusted with the admi- 
nistration of the law, whilst pointing out its. 
imperfecliunB, have publicly and repeatedly - 
deplored the harshness of its operation upon- 
honest insolvents, and the encouragement 
it affords for the practicet. of successful 
frauds upon creditors, ^/fbe evil is ad- 
mitted, but the sessiw has terminated 
without any attempt to redress ity The 
Insolvent Act, (6 & 6 Viet. c. H6,) re^* 
quires that the commissioner shall be 
satisfied that an insolvent’s- petition and 
schedule are true, before he is authorise 
to make a final order for the protection of 
such insolvent. The last Insolvent Act, 7 
St 8 Viet. c. 96, 8. 2, prescribes a form of 
^tition, and enacts, that if such petition 
shall not be in the form therein prescribed, 
"such petition shall be dismissed.” ffb 
imwer is given to the court in whi^ 
Mtifion is filed to amend it under my 
cumstances. Many hundreds df pda^isliiM^ 

Q 



r Mia Jagal RemU« Stamp Act. 


■have been ' dismissed for 'defectx.of^JoMinii 
One case was reported in 
«iprliich three p^itioos 
^ef by the same insplvmt'»;4wi!^'f^i^s 
sussed, upon olyecti<^' to tha^nir^lfwi# 
Imtition. Th«^ omiuniseieders;, 
pearly expressed their regret ]i»at. 
Under, such cirQumstances, and where "ho 
oijbieC^on arose upon the merits of the case, 
they could not assist an 'iQeolvent,j^nd 
permit him to amend his petition. Again, 
riiere is no power in any case to allow an 
opposing creditor his costs ; and where a 
firaudulent debtor has his conduct exposed 
aiid investigated, it is at the expense, not 
of the insolvent’s estate, or of the general 
. body of creditors, but at the expense of 
the particular creditor who has already, 
perhaps, suffered a serious pecuniary in* 
jury at the hands of the insolvent. These 
obvious defects of the existing law are left: 
without' any attempt ot amendment. In- 
Otead of repealing the acts which have pro 
duoed so much confusion and dissatisfac* 
liion, the great measure of the session has 
been, to entrust the administration of the 
law so universally condemned to new 
judges, with the prospect that as soon as 
.4hey have mastered its provisions, and en> 
deavoured to put such a construction on 
j&em as may be thought conducive to the 
ends of Justice, the whole system shall be 
altered, and laws founded on a different 
{wiiiciple substituted. A course of pro- 
oeedlog so much opposed to the dictates of 
experience indicates a very remarkable in- 
jmnsibility to the importance of the sub* 
J#ct, and induces us to look rather with 
a^rebension than hope to the effects of a 
measure passed under such circumstances. 

Tlie Vexatious Actions Bill, r^erred to 
in a former number,*’ and the '"very im- 
portant bill introduced so late in the sea- 
son as on the 8th July, by Messrs. Greene, 
blilner, Gibson, arid Parker, for amending 
ihe Acts for win^g up the affairs of Joint* 

with- 

ibiawn. It would seem, without discussion.^ 

CONSTBUCTION OF THE STAMP 
ACT. 

aoaiSEMEinr Foat POBCHASE of railway 
SCRIP. 

The nuid^ of the Exidiequer Reports 
puUiahed during the last week contains the 

■ In re Shetler, Leg. Ohs., voL 31, p. 274. 

^ * Ante, p. 163. 

' * For otherminor bills postponed, sw p. 304* 
oet. 


re'(x>rt <f a-.ease,* in which two quMtions 
were . depid^ tpuchmg the construction of 
tiie Stanm Act, f Geo. 8, c. 184.) 

The actic^ iiirBS' brot^t to recover tiie 

endence^ 'to 

sfppert oalie was, that on the 

l^tb '!i846, ithe d^ndant gave 

the „ idahMiff a< verbal order, and subse- 
quehti^ mi the same day, and in respdet 
of the same transaction, signed a mmnoran- 
dum in the following form Bought of 
Nathan Knight (the plaintiff) fifty sbmes 
in the Huddersfield, Halifax, and Bradfbrd 
Railway Company, at 107. per share.’* 
This document was unstamped, and lost 
before the trial. It was proposed, how- 
ever, to give secondary evidence of the 
contents ; but this was objected to, on the 
ground tliat the lost paper contained the 
only legal evidence of the contract, and 
ought to have been stamped. CreuwM, 
J., who tried the cause, thought the de- 
jection well-founded, and nonsuited the 
plaintiff. 

It was afterwards argued, that the above 
memorandum was not an agreement re> 
quiring a^tamp, and that the transaction 
was within the exemption in the Stamp 
Act relating to “goods, wares, or mendian* 
disc.’’ In reference to tlie first point, it 
was submitted, that nothing is liable to 
stamp duty as an agreement, except that 
which both parties reduce into writing, and 
that the memckrandum signed by the de- 
fendant was not a contract binding on both 
the parties, but a mere acknowledgment 
by one of them of an antecedent parol 
contract. 

' The court, however, whilst admitling 
that a mere proposal is not within the 
statute, held that this was a memorandum 
in which the defendant put down what he 
meant to be the terms of the contract, and 
which the plaintiff received as such. It 
was evidence of the contract, and within 
the words of the Stamp Act. The case of 
Huphes v. Budd** was referred to^ where 
an agreement signed by the plaintiff^ only 
was held to be valid as an agreement, and 
to require a stamp. 

Upon the second point it was argued, 
that railway scrip was “merchandMe,” as 
a thing accustomably merdumtable in the 
market, and transferred by delitery ; but 
the court held, that the sale uf scrip could 
not be said to be the sale of** goods, waces, 
or merchandise,*', within the tneaning of 

• Kmffhtv. Barter, ]y6 Mew. A W. Mil 

* 8 OowL F. a 478. 
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the exemption in the Sta^ Aet;^ The 
exemption was intended to protect kond 
fide mercantile transactions of the sale^ and 
purchase of goodb» but thit wax m mere 
agreement between oaev^MP^ulator mk} an* 
others wherdij the party Scquirea a right 
to the allotment of cerUdn shares to be 
afterwards issued in a particular company. 
A judicial construction bad already been 
put upon these contracts in the case of 
Humble v. MUckellf^ in which shares in a 
joint-stock banking company were held not 
to be within the words goods, wares, and 
merchandises/’ within the 17 th section of 
the Statute of Frauds, and the same con- 
struction must prevail here. Upon these 
grounds, the court was unanimously of 
opinion, that the ruling of the learned 
judge at the trial was correct. 

In the course of the argument in Knight 
V. Barber^ the definition given by the late 
Justice Erskine in Vaughimi v. Brinet^ was 
adverted to, viz., that such agreements 
only required to be stamped as would be 
evidence against both the contracting 
parties but Parke^ B., thought a more 
correct definition was given in the case of 
Beeching v. WeUbrooki^ namely, ** that a 
written instrument, to come within the 
terms of this clause of the Stamp Act, 
must have been made with the intention 
of containing in itself the terms of an 
agreement between the parties.” This 
definition was not adverted to in the more 
recent and somewhat celebrated case of 
Vollans v. Fletcher^ in wiiich, it may be 
remembered, the Court of Exchequer de* 
termined, that a letter of allotment of 
shares on which the allottee afterwards 
paid the deposit, was not evidence of a 
contract requiring a stamp within the 
meaning of the Stamp Act. 

NOTES ON EQUITY. 

RBSPONSIBILITY OF SOLICITOBS. 

‘ A SOLICITOR to whom money is entrusted by 
his client for the purpose of investment on 
mortgage, is bound to see, not only that the 

« II Ad. & EL 205. 

^ 1 Man* & Gr. 559 ; I Sc. N. B. 258. 

• 8 Mees. & W. 411. 

^ See p. 1 19. The case of Vollans v. 
Fhteher was cited befote Wilde, C. J in a case 
of Chnpman v« Heam, on the last day of the 
London sittings at nisi prius after Trinity 
Tenijr and the learned C. J. declined to act 
upon the authority of ftiat dedtion. 


iitfBtd1)lMptopeiri:yiigood/bu« valiio 

fssnfiBiMHL' 

In^t'lMliibsife dasi'^ before the Master dT tfte 
that the^ defendant, a eoe 
Iteiteor, 4i$iphad to the plaintiff, a cUagymMak 
andjtequested him to «lend to John the 
sum or 3,OOOL on mortgage of certain laa^» 
which had recently been valued at the sum of 
3,942/. 10s. The plsdntiff, who seems to have 
had entire confidence in the solicitor, agreed 
gave him a ^cheque for 3,000/., and left the 
completion of the arrangement in his hands* 
A mortgage security was forthwith executed 
by Wyn, which bore date the 27th April, 1896* 
The solicitor tetained it in his possession, and 
continued to pay to the plaintiff the interest at 
4i per cent, as it from time to time became 
due, with one accidental omission. In Novem- 
ber, 1840, he refused to continue further pay- 
ment, stating that the rents were insufficient. 

On investigation, it turned out that the se- 
curity was considerably deficient ; that Wyn 
held part of the property, valued at 375/., as 
fee-simple only in right of the HiTe interest of 
his wife therein; that other part, valued at 
529/., had been altogether omitted from the se- 
curity ; that the residue was suhiect to a debt 
of 50/. and a mortgage of 200/. due to the so- 
licitor under a deed of June, 1835. It was not 
shown that the nature of the security was made 
known to the plaintiff until the year 1839 or 
1840. Wyn became insolvent, and the prOf- 
perty was bought in at a sale by auction for 
2,200/. This being insufficient to pay the mort- 
g^e to the plaintiff^ negociations took place 
with a view to obtain payment from the solici- 
tor, which being ineffectual, this bill was filed. 
The bill prayed a declaration that the sum of 
3,000/. advanced by the plaintiff, was impro- 
perly invested by the defendant, the solicitor ; 
and that the plaintiff was entitled to the benefit 
of the indenture of the 27th April, 1836, or to 
the benefit of the mortgaged premises, free 
from the charge thereby created. 

The Master of the Rolls, after stating the 
case and reciting the deeds, observed, that 
the defendant was not agent and solicitor only, 
but also trustee. He received money from the 
plaintiff, without any security whatever but 
the confidence which the plaintiff placed in 
him. It was his plain duty, in his character of 
solicitor and agent only, to invest the money 
on proper security, ana to use no fraud, misre- 
presentation, or deceit ; but, having obtained 
the money, he constituted himself trustee of 
It, and must, in my opinion, be treated as 
trustee from the tinte when he obtained the 
possession of it, or the power over it. 

It was wholly inconsistent with his duty, 
either as agent or as trustee, to take ray 
iG^arity less than that on which he prevailea 
on Mr. Craig to advance the money. 

If, as he alleges, he did not at the time when 
he produced the valuation to Mr. Craig, know 
that the life interest of Mrs. Wyn had hem 
valued as the absolute property of Mr. Wyn ; 

• Craig v. , 8 Beav. 427. 

o 2 
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if, M be alleitee, he did not at the ome tune 
' IctMtir tbttt the jprapetfM M* alteoittteh 
t* 'Wyn, bad beini Veined it M9f« it 
ftetlf dear that be kheir bhdt biita in «w«i 
daye afterwards, and wldUl ihi money if Mr. 
Cnig IMS M bis haadi 4Nr wm! the 

deed was executed, he knew that it eoUiptfatilf 
viSf Ae life interest of Mrs. Wyn, aUh^oglithe 
property had been valued as an absotath bh- 
tenst of her husband ; and he knew that he had 
fdthdniwn from the security property stated in 
dti viluaiSto to be worth 'S^l . ; ' and he had 
then in his hands or power the sum of 3,0002. 
hdimglng to the pldntiff, which he parted wkh 
on that reduced aeeurity. In so acting, he was 
net aetii^( as the solicitor or agent of the plnn- 
tiff to invest the money on a given seeuiitj, 
but was assuming the power and discretion to 
invest the money on an altered security, and 
Ida conduct cannot be reconciled with the per- 
Ibrmaaecof his duty, either as solicitor and 
ngemt, or as trustee, and I am afrud it cannot 
M attributed to mere negligence. The utmost 
valau Was stated to be 3,{K22. 10s., and when 
from this the value of the property excluded is 
dedunted, tcqgether with the difference arising 
from the improper value of the life estate of 
Mrs. Wyn ; ana when it is further considered 
that the defendant was at the time obtaining a 
piqrmcnt for himself, or a cUent for whom he 
was pwscmal security, and mixing up the plain* 
tiflTa money and transaction witii his own 
monqr and transaction, there is too much 
reason to think that the defendant must have i 
had some distinct otgect of his own in view. | 
• * • • « »j 

The case appears to me to be a case of com- 
bined agency and trust, and I am of ojnnion 
tint the derendant has so acted as to make 
lumself personally answerable to the plaintiff 
tor the mde sum advanced. i 

The defendSnt seems to have thought he was ' 
only apent or solicitor : he says, be believes 
that the {daintiff was indnoea to accept the 
mcntgue on^seringthe valuation of Mr. Eyton, 
and M Wiley and Ash ; but he states for him* 
seff, that he was not aware of the value of the 
pfemisesj and did not connder it to be his duty 
'to ascertain the actual value of tiie property on 
wltich tile pkdutiff advanced the money ; that 
ii, in the defendant’s view of his du^ : he may 
prevail upon his client to advancse money on a 
Utipresenuition commuiucated by the defendant 
blnMi‘lf,'wiffa(mt any knowledge of its truth. 
Bfe fbtthev states, that he does not believe that 
tite*pUintiff rsliea <m any thing said by him as 
to tiMi vtdue^ hut mads inquiries in various 
quaVtelO Of the vdlue of the security, but he has 
prodneed he evidence whatever ra support of 
tins aUegatioD.” If is ‘lordship directed that an 
taeeoont of what Was due to the plaintiff should 
betoken, and the estate sold, —the purohs^ 
Uukiey of whieli was to be imSed in payment, 
end me 'defendant was ‘to be field personally 
vesponsiue for'the de&tiehoyond for the costa 
iM'me mtit. ' j < 


A iSfpesf amd Zndm to plf tk* Stbiutou 
Parl*oF<mrtk, Me iStoMfeb 

tmd itu^^hmt'^fhereon down tH 
fft* SteadOHs To todfed ia 
Genarol index of the fmT porta* 
GsoBGa Cbabb^ Esq., of the loner 
Temple, Barrister- at*lhw. Eondentx 
A. Maxwell & Son. 1847. Fp. 4fr7W 

Mb. Cbabb has adopted a conyeojent 
plan of posting up the atatutes with Uto 
decisions which have taken place on theur 
construction. The subjects comprised 
in this part of the digest are of consider- 
able importance. Amongst them are the 
following : 

Admiralty; Aliens; Auetions; Attorneys r 
Barristers; Buildings; Companies; Copy- 
holds; Copyright; Criminsl IjSw; Debtor 
and Creditor; Evidence; Factories; LaUstiesr 
Poor; Railways; Seamen; Shipping; &e. 

Before stating the substance of the 
recent enactments on these various matters, 
Mr, Crabb gives a general review of the 
previous statutes. This is a very useHiI 
method of proceeding, and the references 
to the former parts of the Digest enable 
the reader to find the whole state of the 
Statute Law, nor any given subject. 

As an example of the work we shall 
select the Digest relating to Sarrialers and 
Attorney*, contained in the present part 
Ist, As to barristers, Mr. Ccabb sets 
forth that 

“ There are several miscellaneous provisions 
Inspecting banisters, as to their qualifications 
to be commissioners of inquiry respecting the 
exchange and purchase of glebe lands, Iw the 
66 G. 3, c. 62 ; 1 G- 4, c. 6; 6 G. 4, c. 8; to 
be commissioners and judges In the Oouft Of 
Bankruptc}', by the 1 & 2 W. 4, c. 56,stieDig. 
Part I., tit. Babkibtbbs ; to act as revMi^ 
barristers in the re^stmtion of voters, by 
6 & 7 Tic. c. 18, repealing and amending 2 & 
2 W. 4, c. 45, ib. Fart II. tit. PABl.iABfBNt. 

** The duty on the admission of a barrister 
is fixed by the 55 G. 3, c. 184, Sched. Part 1. 

» llie 3 E. 1, c. 29, subjects a sCijefint pkfe- 
der or other to imprisonment for a yetit kndVi 
day for deceit, and never after to be heatd to 
plead; the 13 £. 1, c. 49, prohibits 
counsel from receiving any land that iS in plto 
before H. M.; and by the 2 A 3 W. 4, e.^Mi, 
8. 52, a barrister is not to attend in a tjeViSSto 
barrister’s court; htothy the 7 W. 4, ahd'P'V. 
c. 114, any person ebarged with a frioByimay 
he admitted to make .defence by eon{pi^;.Bo 
by 8 A 9 V. c. Ipj ip prqceedings bf«t^y, 
parties may be asusted by counsel ; the o G. 3, 
c. 53, siqiersefing 'prior etatufes^ to|fdhites 
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what ostiia mee to ha taken 'Hf birriaten in 
general; and the tO‘6. 4'/e. 7, regnlatee what; 
aieitothk tahmi h]r Enniak Oatho^* By^tlk' 
(Mtithn ndc» of tba inutitiilMMa wtunfi 
fanUiga’ hank m to be anbtaitted ^.a barris-' 
^ the 10 O' 4, e. 56, ^ mended hr 4 & 5 

* W, 4, e. 40, contains a similar provision for 
fMendly sodetiee, tb. Part 1 ,'tit. BApstSTiBRa, 
BsiMka (Savimgs}, FRic^m.Y Bownnks, 
and ItoiiAN Catholics ; also poH, tit Bas< 
TAjXtft, 

" By the 5 8c 6 W. 4, c. 76, the Manicipal 
O^t^^T&tfons Act, aMd the 5 & 6 V. c. 96, to 
Irtdbnd the latr conceniinp; prieoiifl, barrieteri 
m appointed to arbitrate in cases of difierenoe 
aoncerninff certain accounts ; and the 7 & S Ve 
c< 99» extends the proirisions of these two acts, 
see Infra. • 

** 7 & 8 V. c. 93. Enabling Barristers ap^ 
pointed to arbitrate between Counties and 
Borahs to submit a Special Case to the Su^ 
perior Courts, 

** Sect. 1. — ^After reciting the 5 & 6 W. 4, c* 
76, and 5 & 6 V, c. 98, enacts that in any case 
in which a barrister has been or hereafter shall 
be named as in the recited acts, to arbitrate be- 
tween the parties, he shall, upon the requisition 
in writing of the treasurer of the county, or of 
the visiting justices of the prison, or of the town 
clerk of the borough, on behalf of the council 
of the borough, who shall be interested in the 
decision of such borough, be empowered, if he 
think fit, before making his awara, to state one 
or more special eases touching any of the maU 
ters referred to him for the opinion of such 
one of the superior courts of common law at 
IVestminster as he shall direct, or to raise in 
any award to be made by him at any time any 
questions for the opinion of such court ; and 
such court shall hear and determine the matter 
according to the practice of the court upon 
special cases, and make such order as to the 
costs, and by and to whom and in what maimr 
the same snail be paid or borne, as to 
laourt shall seem meet; and the decision of the 
court shall be binding on such barrister in 
making bis award. 

?^ct. 2. — In case any barrister so named 
dies or refuses to ac^ or is disabled from act- 
ing either from ceasing to practise as a barrister, 
or for any other reason, before making his 
award, the several parties before mentioned 
nsjsy name another barrister for the like pur- 
ppsesy and the barrister so newly named shall 
MTS the same authority to decide the matter 
in difference as if no other appointment had 
been ma4e; and in every such case, in which, 
before the poeoing of this act, a second barrister 
bas been appointed to determine matters left 
iwsettled or undetermined by the barrister first 
appointed for that purpose, the appointment of 
fueb barrister shall be deemed good/’ 

The 1st Fart (p. 188,) contains re* 
fert^seei to tlia following statutes, regard* 
Si^ the offices confefcred on barristers :<*** 

^9 & 8 W 44 , c. 45, as to revising barristers. 

^ 56 Geo. 3, c. 52 j 1 Geo. 4, c. 6, and 6 


Geo« a. a, as ta bofiisteie^ 

su^upgjr appointefl OA e mm sm omm 
eaehatiga or pimlmm of * 

3 o, 20^raa to deceit. ( 

7 W^4, and l Viet. Cr U4, aathoxiaingdie^ 
fence by oounsid* > 

13 BfU 1, c. 49, as to King’s or Qneen^*s 
CounseL 

2iuj|»> As to attorneys and soIicUprs, 
le;amed author says that they have bam 
tlie^ aulyect of many statutes, seveml nf 
which are now repealed and tbeir pto* 
visions consolidated in the General Act# 
6 & 7 Viet* c. 73, for which he refefrs to 
the Sfd part of the Digest, title ^ So* 
licitors/’ 

Attomies and solicitors have been the sob^ 
ject of many statutes, several of which are now 
repealed and their provisions consolidatad in 
the General Act, 6 & 7 V., c 73, see Dig. 
Part IIL, tit. Solicitors. Among the statutes 
or particular enactments which remain in force, 
are such as relate to making attomies or 1^ 
pearing by attorney, as the 20 H. 3, c. 10, mr 
making suits to several courts ; 6 E. I, c. 8, in 
pleas of trespass; 13 £• 1, St. I, c. 10, for 
making genera attornies; 13 £• 1, St. 1, c. 15, 
for infant eloignes suing by jprocAeia amy 2 7 
R. 2, c. 14, for persons sued upon writs 
premunire who are departing the realm with 
H. M/s licence ; 7 H. 4, c. 13, for impotent 
persons on reversal of outlawries; 15 H. 6, e. 
15, for religious persons; 18 EL, c. 5, for in- 
formers who may sue by attorney ;r29 El*, c. 5, 
8. 21, for defendants in penal actions ; 11 G. 4, 
and 1 W. 4, c. 65, for persons under disa- 
bilities ; 7 W. 4, and 1 V., c. 114, for persons 
tried on any charge of felony. See further. 
Dig. Attornies and Solicitors, Parte I«, 
IT., Solicitors, III. 

** Attornies are prohibited by several statutes, 
as the3 E. 1, cc. 25, 28; 13 E. leic* 49 ; 1 E. 3, 
St. 2, C. 14 ; 7 R. 3, c. 15 ; 5 EL, c. 9, from 
maintaining suits unlawfully, see Dig. Park L, 
tit. Champrrty and Mantbnancs. ^ The 3 
E. 1, c. 29, inflicts a penalty on a aeijeant or 
pleader committing deceit; the 7 A., c. 12, e. 
4, dedares that an attorney, suing out process 
against an ambassador, shall he demed a 
violator of the law of nations, and may be 
punished as the lewd Chancellor thinks fit, m 
IXg. Part I., tiU Ambassador; the Annuity 
Act, 53 G. 3, c. 141, prohibits solicitors frosa 
taking more than lOs* in the 100I4 for broker- 
age, *5. tit. Annuitirs. Embcsslemente by 
attonuea are now made punishable by tM7 «3 
G. 4, c. 29, ih, tit. LarcrWv ; the 52 G. ^ c. 
63, on the aania subject, which is indud^ m 
the saving danse of 0 & 7 V.. c. 63, Scb^. L, 
Port II., was alieady rejyaled by the 7 A 6 O. 
4, c. 27, tS. Part I., tit. Labceny. The Uitt. 
formity of Process Act, the 2 & 3 W. 4, g* 39# 
piovidea, among other things, that theneMieof 
the attorney or party suing, and his blaoe at 
abode, shsu be indorsed upon the writ of oqifenr, 
and if it be not iisned the sMemu^s s«i- 



lil'' . Eetiewf 


^^ ^i tewity # iM ’de£Mviiart-" iniraHbe: ^iidbiigil^: 

tt'j 

'PerAitis' gemtetirf-'df' i iB W^ 
di#qoiilHied to »bC aa^«ltbt9^:%y tbe'1^^ 

■ti awe '- i%y: B«at ^^moKnniici "'liid 

SoitoFTOs^, cbnfinaied % 6 W ? Vi j e,:fzi ■ io 
•all wr ifllicitcff "miy not a<^ tag niidi 

w^e he Is a pi^oner, 6 Sc f V., e. 73, ». ;3t ; 
80 he ihay not act as anent for any unqualified 
{ieiiqii ihiHiy':eottit ofnir or equity, tfi. a. 32 ; 
80 he tfay not he a jtntibe of toe peace while 
he eox^naea attomw or eolicitor, ib, a. 33 ; 
except m places having Justices of the peace by 
chartei^ i0< a. 4, see Dig. Part III., tit. So- 
l4CITOilB. 

**The service of clerkship and aH th<tt is ne- 
cesSaiT for an'attomey’s clerk to do to qudify 
hhnseu for admission as attorney or solicitor, 
is now regulated by 6 & 7 V., c. 73, ss. 5—15, 
ifi. tit. SoJLicjTons, by which the 2 6. 2, c. 23 ; 
0 G. 2, c. 37; 12 G. 2, c. 13; 22 G. 2, C. 46; 
23 G. 2, c. 26, are repealed; the duty payable 
on .&e admission of attomies is fixed by the 55 
6. 3, c. 184, Scbed. Part a. 

“ Formerly the admission of an attorney in 
mbs ceurt did not qntdify him to practise in 
another court ; hut % diflferent acts now re- 
paded this rule had been departed from, and 
now by the general provision in the 6 & 7 V., 
e. 73, s. 27, persons duly admitted in one court 
sip capable of practising in all other courts, on 
Mgaiog the rolls of each respective court. The 
htndment of attomies in courts of law, and so- 
licitors in courts of equity, is also regulated 
now by the same statute, 6 & 7 V., c. 73, s. 20, 
we Dig. Part III., tit. SoniciTOKS. 

“The granting certificates to attomies and 
solicitors is regmated now by the 25 G. 3, c. 
80; 37 G. 3, c. 90; and 6 & 7 V., c. 73, ss. 
21->y25, except that as. 27, 31, of the latter Act, 
(fisr winch see Dig. Part II., Attornixs, &c., 
tit. Cert^oate,) are repealed by the 6 & 7 V., 
e. 73, and otiier provisions substituted, tb. Part 
lU., tit. ISof^iTORS. By this last Act re- 
enacting the provisions of former acts, persons 
|iiacttBing without certificate cannot recover 

'“Thh provisions in the 18 H. 6. c. 9, as to 
j^mig warrants attorney, in the 32 H. 8, c. 
3S>.aS to enterinff warrants of attorney, and the 
;}8 ^SL, e.;14, and 4 & 5 A., c. 16, as to filing 
' WWrssnts of attorn^, are repealed by the 6 & 7 
Ci^73, Gched. L, Part II. ; but wammts of 
sitjppw aiPsproyided.for by the 3 G. 4, c. 39 ; 

«. 110, ss. 9, 10; and 6 & 7 V., c. 
6i^:se0>£^. JSsrt III., tit. Warrants. 

• Ansnsl. Indemnity Acts contained a 

pimjMsm die service, &c., of at- 

toNnfiha dhonld iiot ■ #|igiiBlify persons who had 
)p||fved dwm, if s wSgrtsiW andded to be ad- 
Witiedi slew '^diaf sf^pSeldi^ fin* Btiikmg any 
Sjttariwy^nff ^ rtdu ios; «ceo^ of any defect 
idw .ncladM of derkii^lp^ 4to«dd fhe made 
^vdlre months after sdtoisdwt and in- 
ielSam; hirt these |mviiu^:^a^^^ 
yiefpefeiisl m*4he'gn>c«et4u2^:6^:'di;';7Vi.;:<%- 
,?»*■ 'S9| ;si»d;'- 1^- the'-? & * ■ «.■ ■ilfi;'';fui!wsr 

ipo'twetisn . isi . given Ao clsdis iqisinst tih 2^ 


glseto''«f''' Aose: whem ■d»(qr''h«to'" 2iWi3i,;<w 

“1^ repe a led eet, 2 Q* 2, v. S^ w. 
toined wane provisionB respeetiaft th# tot wi w * 
nf billaof>colrt8 ddfiver^ itl attenuws aasd 
sdhdlors, which hes been re-eAac2ed widi cds* 
siderable addithms and sltendtens by the d &7 
V., c. 73 , 88. 37—43* eeeTwvRA.” 

Mr. Crabb then states so much. <;)( t|be 
6 & 7 Viet. c. 73, as relates to tlie taxa^n 
of costs, namely, ss. 37 to 41, inclusive, 
and gives the several decisions on the coii- 
struction of those important clauses. ^ 
whichuB added the 7 & 8 ViCt. c. 86, flir 
the relief of clerks to attorneys and so- 
licitors who have omittq^ to inrol their 
contracts, &c. 

These extracts not be uninteresting 
at the present time, when the exchrtive 
preference shown by the legislature to the 
higher grade of the profession is under- 
going considerable discussion. It may ndt 
be matter of surprise that where hamsters 
and attorneys are both eligible to fill par- 
ticular offices, the superior influence of 
the former should generally prevail ; but 
it is neither politic nor right in goveraraeut 
to exclude any class of men from the pos- 
sibility of promotion to useful offices. The 
public service requires, at least, that the 
power of selection should not be limited to 
one class. 

NEW STATUTES EFFECTING ALTERA. 

TIONS IN THE LAW. 

-- 

THREATENING LETTKKB. 

10 & J1 ViCT, C. 66, 

for extending^ the Provisions of the Lmt 
respecting llireatening Letters and acci»iiiff 
Parties with a view to extort money. [9m 
July, 1847.] 

1. 7 ^ 8 G. 4, c. 29 j 9 G. 4, c. 55 ; 7 W. 4, 
and 1 Vtct. c. 87* — P^aons sending threatenimp 
letters, acetising others with certain crimes, 
a view to extort money, guilty of felony^ ~ 
Whereas it is expedient to extend the provisions 
of BO much of tne statute made and imssed hi 
the 7 & 8 G. 4p c. 29» intituled An Act fer 
consolidating and amending the Laws in Bi^ 
land relative to Larceny and other OiRi^css 
connected therewith/’ and of an act passed in 
the 9 G. 4, e. 55, intituled An Act for eon* 
solidating and amending the Laws in Ireland 
relative to Lareeny ana other Offences con* 
nected therewith/’ as rdates M the offences : 
sending ' Threateidiig L^ and sdsai w 
much of the statute made and pass^ in li^l 
Viet. c. 87, intituled An Act to amend 4he 
lAWs tdStiiig to Bohh^ Steidihjg 
the Permmi’^ M^imes to l3m Offimee 
ingj^^ orimes, Sind te iMftte 

faiAer Ihtwk PuniduMnS^cC SS^ 



znofit excellent tlafi, advice 

and cQiifiei[it,<tf the Xiqi^de eph:itual» and temporal, 

and Conunm^i^^ present i ” 

aembbd, iugdby w of tl 


piwfleii in 4bei& Qi 4^ 
for the TmnsportaJdon of . 

Brstam/’ it was enaetedsTthat it alknild.lMl 
fdl lDr iib or ordwtf 

council, to 4edar4 his royal 
that male offmiders convicted inlGfreatrBtSt^^ 
and being under sentence or order of ^il 
portadon, should be k^t to labour in ins 
of his Majesty’s dominions out of England . _ 
be named in such order or orders in couneit t 
And whereas, it is expedient that it sholidd 
made lawful to remove to the same .plsi^ of 
confinement any male ofifender convicted in 
Ireland who would have been removable there- 
unto if he had been convicted in Great Britain : 
Be it enacted by the Queen’s most excellent 
extort or gain, by means of such threatening jesty, by and with the advice and consent of 
letter or writing, any property, money, security, the Lords spiritual and temporal, and 
or other valuable thing, from any pers 


iiament as- 
le same. That 
if any persw shall; k send, or deliver, 

or any le^r or writ- 

ing accusing or threa^ning to accuse either 
the person to whom such letter or writing shall 
be sent or delivered, or any other person, of 
any crime punishable by law with death or 
tnamportatioot or of any assault with intent to 
commit any rape, or of any attempt or endea- 
vour to commit any rape, or of any crime in 
ai^ by the said first-mentioned act defined to 
be an infamous crime, with a view or intent to 


person what- 
ever, or any letter or Siting threatening to kill 
or murder any other person, or to burn or de- 
stroy any house, barn, or other building, or 
any rick or stac^ of grsuo^ hay, or straw, or 
other agricultural produce, or shall knowingly 
procure counsel, aid, or abet the commission of 
the said oflTences or either of them, every such 
offender shall be guilty of felony, and, being 
convicted thereof, shall he liable, at the discre- 
tion of the court, to be transported beyond the 
seas for life, or for any term not less than seven 
years, or to be imprisoned, with or without 
hard labour, for any term not exceeding four 
yelp’s, and, if a male, to be once, twice, or 
thrice publicly or privately whipped (if the 
court shall so think fit), in addition to such 
imprisonment. 

2. Persons accusing others qf crimes herein- 
htfore mentioned^ with the view of extorting 
moneg, tSfC. guilty of felony ^ — That if any person 
shall accuse or tmeaten to accuse either ties 
person to whom such accusation or threat shall 
be made or any other person of any of the 
pimes herein-besore specified, with the view or 
intent of any of tne cases last aforesaid to ,eArt 
la: gain from such person so accused or threat- 
eiMd to be accused, or from any other person 
whatever, any property, money, security, or 
other valuable thing, every such offender shall 
be guiky of felony, and, bang convicted there- 
of shedf be liable, at. riie, discretion of the court, 
^ he transported beyond the seas for life, or 
any term not less than seven years, or to be 
iiqprispne<^ without hard labour, for 

* any term mt exceeding four years, and, if^ a 
e,i to be once, twice, or thnee publicly or 


mons, in this present parliament . a8sembleil» 
and by the authority of the same, Itiat it shi^ 
be lawful for one of her Majesty's principal 
Secretaries of State to direct that any male 
ofiPender convicted in Ireland, and being under 
sentence or order oUtransportation, may be re- 
moved to and confined and kept to labour in 
any such place of confinement out of England, 
in like manner as if he had been convicted rin 
Great Britain; and every offender who shall be 
so removed shall continue in custody, and shall 
be kfx)t to labour in a place of confinement to 
be so provided, or any other place of confine- 
ment to be from time to time provided by her 
I Majesty out of England, until her Majesly 
shsul otheiwise direct, or imtil the offender shaU 
be entitled to his liberty; and that all 
enactments of the said act relating to the ^ze- 
turns to be made concerning every person in 
custody in each of such places of confinement, 
and the powers and duties of the superintend- 
ent and overseer having the custody of any 
such offender, and to the treatment of sum 
offenders while so confined, and the tinie 
during which they shall be so confined, shaO, 
subject to the amendments made in the said 
act by an act passed in the last Session of par* 
Uament, intitmed "An Act for abolishing the 
OflSce of Superintendent of Convicts under 
Sentence of Iransportation/’ apply to ’fdl such 
male offenders convicted in Ireland and re- 
moved under the autboi^ of act, as if they 
had been convicted in Great Britrin and re- 
moved under the authority of the first-recited 
act to such places of confinement. 

2. Offenders under sentence or order of trans^ 
portation may he removed to any prison in 


w^ped (if tbe court shall so think Brifa»ni---iliat it be law&l for 
idditiozi to suph imprisonment. % an order in writing, to be notified^ 

writing by one of her Majesty’s principelrSep 
cretaries of State, to dir^ that any 
under sentence or order, of transp<^ 
withih Great Britain shall be removed fr 
prisons in which they are severany coxifi 
other of her Majesty’s prisons 
tenriaries in Great Britain, th^e tube 
suck rime as her Maiesty hy my 
to mitifiedas aforewd ahaU dir^n^ 

mufietea If*' ttfltiinefor whichthay ao^ 

‘ confined m the pnaona froto whi<^.,^ SlW 


».«^(PT9DY <JF ..QFFSNaKM. 

4^' iM^hd .{he Iav ae to ihe^Cttetbdjr of 

‘ 'I# . 
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imrp l^n unrctally removed; and tlie expeoee 
of maiTitiBniiy any buc)i person in tbe pnaon 
to wbiekhe slndl M removed under this 
saad anjr other additional enenae incanred in 
aiicb nriaon snch removu and confinement, 
he defrayed in hke manner as theexpeim 
of nminUwing any such person in any place of 
eonfvoment aj^inted under the first-redted 


ELECTION OF LAWYERS FOR 
THE NEXT PARLIAMENT. 


Nbv candidates Rom the ranks of the 
profession are confing forward. ** Another 
and another still succeeds.” 

Mr. Humfrej/, Q. C., of the Midland 
Circuit, will be proposed for the Borough 
af Cambridge, on the Conservative interest. 
This gentleman is a bencher of Lincoln’s 
Inn, and was called to the bar in June, 
1823. 

Mr. EetheUf Q. C., is a candidate for 
Frame* a small constituency, represented 
since 1832 by Mr. Sheppard, a Con- 
servative, formerly a merchant. Mr. 
Bethel! is a bencher of the Middle Temple, 
and was called to the bar in November, 
1823. He has the largest practice in the 
aourt of the Vice-Chancellor of England, 
io whose kindness be is indebted for an 
adjournment of the court for two days, to 
«wle him personally to conduct his 
canvass, and sue for “ the sweet voices *’ 
nfthe electors, — a useful lesson of urbanity. 

According to the arrangement amongst 
the liberal candidates for the borough of I 
Marylebone, Serjeant SAee retires, and 
Mr. WAittie Harvey will ^o to the poll 
under very favourable auspices. 

Mr. Charier PeareoH is well sup- 
ported in the borough of Lambeth, to 
every elector of which, being upwards of 
13,(^, he lias distributed an able address. 
t Sir Xeily, it seems, has trans- 

M^ntoA his regards from Cambridge to 
Liyme R^is. 

Mr; Jf^rerhfield is proceeding, under 
aM)ei{»oiiina!ng circumstances, in the city 
of IrfOndon,. where, along with many other 
clasps of electora* he receives the support'qf 
a large number of solicitors. He will, dou£t - 1 
less^ bestow his beat attention on the griev- 
ances whidh they seek to redress, in relation, 
not emfy to their own just iifterests, but the 
due administration of Ae and their 
vise and careful amendment. 

IkanrUlffie, the Coroner jfiir thyon- 
tbire« is likely to returned iha the 
wsrough «f Barasteple, udiere he praetisea 
inth great credit as a selicitec. . 


CWMINAJj^W^jiS^W 


2b the BUtm- tie Ofiserasr. 
ouLTiVA'riow or wastb fcAivn. 

As an adjunot to what had hesa pnmoaad in 
my last letter for reaping the harvest of theoeas 
by convicts transported to yesssls posted fordm 
purpoee, we may nowtursTto the nolessomtsm 
and more needfiu suppUee firom Ae scdl in tbo 
cultivation of waate lahdi^ which are to be 
fonnd in great abundance in every quarter of 
the eminie. Hus would be attendra, howevea, 
with snch difficulty and expense, that it 
tainly doea not seem to be practicable during 
thor state of punishment and probsSiMi. 
Divide et ia^era does not ajqily hm aS it dues 
on board a ship. But though it could not 
safely or economically be undertaken by the 
convicts, the same objection would not hold as 
it regarded those who had passed tiie ordeal of 
thrir puniahment, and were to all appearance 
desirous of fiying from, instead of in^ crime 
again for a muntenance. When discharged 
and put in possesrion of thrir littie capital 
muned by them and set apart for the purpose of 
their outfit, to such men it might, and probaUy 
would, be the most acceptable mode to apply 
it and their labour upon the cultivation of the 
wastes. As this subject differs so entirely firom 
that of the fisheries, both as to material and the 
application of labour, a more particular etate- 
ment will be requirite the more readily to em- 
brace it. Though it cannot be considered at 
all less practical or beneficial, nor in the end 
less secure, yet it is to be carried out by dif- 
ferent means. What leads me very earneatiy 
to the recommendation of such measure is, me 
jllbved fact of its most salutary influence in 
what is properly called the allotment system. 
This system is simply the letting to a laooorer 
sni^ a small plot of land as be can cultivate by 
hiiraelf and family without interfering with ms 
accastomed labour. For this he pays a rent 
equal to that of the general fanner, and no 
more, except what may suffice for a like propor- 
tion of rates and taxes. A quarter of anaereis 
the general averaga that has best answered the 
purpose. This, weR cultivated by the qmde^ 
yields the small tsf ant about 6/. a year in the 
vdue of hie produce in feeding hie family and 
hie pig. The ealutaiy effects of tM” apdan 
are too well establiehed upon the very best epi- 
dence to admit of doubt, and, quotas fram me 
Labouren' Friend Society’s records^ the fifi* 
lowing exnmplea are gtv«i as particulariy ap*> 
pUcaole to the pieaent puipose. It aewoh 
stretes the value of the system in nrc(vimtlm[ 
crime, and also in teetoriaqi ^ crimmid itffa 
to an h maet position in eocietir 
“ The pariah him whidi flmfulli 
is luimsbsd oonmlia about 9,qoQji 
md pmvions tq j|g34,,w^’tlwaNQtme^qrtqg 

oiinHWB ag^npt the Unm apwnoted toMhjm 

wnakotiene. The^nemitii of thq 
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fotaidi cWactani iapkbhdd, tot for 

obviouB reason* Vre sapjnfass them and give 
numbers only. 

1 wm eominitted to the county prison 
in 183^ fpr housebreakiii^. He had an allot- 
ment of land in 18^17* and received a prize the 
sooe^d year ibr general good conduct. 

3waa Committed in 1882^ (with an<^ 
Other,) for sheep sts^hg, and attempthig or 
prppo^l^ to murder the watchman; bmng 
£:imd guilty, he was imprisoned, and his ac- 
complice was transportea for life. He was ad- 
xOitlra a tenant in 1836, and has since con- 
dhctssd himself with propriety, and is regular in 
bis attendance at one of the chapels in the 
parish. 

** No. 3 was committed in 1832 for highway 
robbery, and at the same time was suspected 
of passing counterfeit coin. The prosecutor, 
from some cause, was prevented from appearing 
against him, consequently he was acquitted. 
He had an allotment granted to him in 1836. 
The first year he received a prize of 2L for good 
cdnduct ; the second year one pound ; the third 
year he received a certificate of the entire ap- 
probalion of the committee; and the fourth year 
one pound. He has now removed from the 
village, and placed by the liberality of a neigh- 
bouring gentleman in a comfortable cottage to 
which is attached two acres and a half at a very 
moderate rent. 

No. 4 was sent to the treadmill for a short 
peribd for disorderly conduct. He had two 
rodds of land allotted to him early in 1839, 
and since that time has given no cause what- 
ever for complaint. 

No. 5 was sentenced to three months im- 
udsotiment in 1834, for felony. He had an al- 
lotment granted him in 1838, and since tto 
time hb has conducted himself with much pi^ 



fo. 6 was committed to prison for a short 
period in 1833. In 1838 he had an allotiq^ent 
of land, and is now a very honest and indus- 
trious character.’^ 

The extracts go on to twelve cases, and all 
are in like manner favourable to the reformation 
of the parries, and their entire restoration to all 
tbh* adVaitt^s of civil soeibty. Such procrfs of 
top beneficial tendency of t!he allotment system 
SVe W^ond all arguments to Satisfy every un« 
pr^meed mind. The matter is simply here 
nOerbestw fmctise it in regard to convicts 
their period of punishment is ended. On 
bPphrn'bmre stated in my former letter of 
^e^dlsdpBhe and constant and beneficial em- 
tlMTibem, it may be flnrly pfesotned 
' correction will hSfve fitted them 
fwi beginning a more advatlti^^eofMi 
lAyindepewfient ^ on tlieui’ own 
aoeount. For howeirer, a largeVjArm 
itilhi'g actb woela be as 

ibtlP^IhliV^bQdvimtiU 

'IfttiB mmh' iAugf puRks wit 
fM<in%WbK iMal 

ing mth them* 



N6w, then, as to the Sventnal risks 
to attend uie measure; for land ‘ 
have to be taken or purchased at 
sufficient for the first operation, 
the number of 500 disclui^ed convicts 
other means of immediate employment, save d|L 
the land to be so let to them, 1,000 acres afe 
least would be the amount needed for the pur* 
pose. The rent being that of the general 
farmer, say at one pound an acre, what seen* 
lity would there be for the payment of per 
annum for two acres from each tenant? Pur- 
suing the necessary course that each must take 
in the culri.vation of his farm by the spade* he 
wiU within the first few months, in the df — ^ — 
and cropping of his farm, have made it 
in value to tto rent, so that if he could go' no 
fortW, the most improbable thing that can be, 
the rent would be secured, and the fdither he 
wentfouy the better also would be the security 
in the land itself ; that the risk would be grsk 
dually lessening as the benefits were gradually 
extending. But ag the tenant would have 
earned a little money to start with, the greater, 
therefore, the pronability that no difficult - 
whatever would exist in this respect. The eis*^ 
amples are taken in the strongest way againm 
the experiment, and prove in truth that there is 
no risk in it. 

If the allotment farms were established near 
the curing Stations, they would to a cm- 
siderable extent benefit each other; the refuse 
of the latter being taken off to enrich the soil 
of the other, and sp increase its produce. The 
produce of the former again thus increase^ 
fomishing a portion of the food to the inmaMl 
of the curing house. The reciprocal advair» 
tages are indisputable, and they equally Sand 
to the restoration and advancement of cha- 
racter, so that by slow but secure steps and de« 
grees the mass of crime is transformed into 
one of productive industry and contentment 
We may now return to the common question 
of profit and loss in the whole of the proposed 
measure. If it were clearly shown that the 
saving hence arising will be very considerahk^ 
then all doubt or hesitation ought consequently 
to cease, and the readiest and easiest mraaa 
adopted to carry the plan into operation* Tric- 
ing the sum of 150,000/., then, as the amount 
now annurily spent in imprisonment only and 
punishment onboard the nulks at home, thm 
let us see how this could be beet applied to the 
fisheries. 100 or 150 vessels fittea up for tbp 
deep-sea fisheiies on the west coast of Ireland 
would require one-third or more of the afore- 
said capital, as it may be called, when thus ^ 
pHed. But the expenditure does not mScM 
again for many years, and* in the meanwhikr it 
provides the means for repayment front the 
piofils of the undertaking. In this tbsw ii e 
sltrlhvig improvement over the present meda of 
expenditure of the same amount. Now, i 
a certain portion of clothing is to be pror 
foi^ 4,000 persons, and the whole of tlmlr < 
mrintteance. Assumhig the Of IM;^^ 
year for each, tUs woulu 
Such outlay wiH always tmd« 
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Crimmal Laio,—-Seeemiarf ai the Chaneery Bar. 

kingdom. Advocates whose nenres were 
not strong enough to endure the tumml 
and contention of the common law bar, or 
the animated conflicts of a nisi jn^ns or 
assize court, and who shrunk from tlie 
angry disputes at the Old Bailey, deemed 
their feelings safe from outrage, and tlieir 
temper from irritation, in the presence of 
the judges of the High Court of Chancery. 
There might be an occasional sarcasm from 
a Hcald or a Sugden, an elaborate joke 
from a Wetherall, or a flash of wit from a 
Hose, which might produce a slight de- 
termination of blood to the head of the 
opponent, but they were always adminis- 
tered without acrimony, and led to no 
breach of legal friendship. 

Now, however, it seems that the stormy 
discussions, not only of the other side of 

__ Westminster Hall,” as it used to be called, 

npon. in the d^p-sea fisheries ~the^ i^but ' but of the Criminal Courts, where some al- 


oocaxe We han etill left tlia am of 
MfiOOh or dOfiOOl. to beai»plied in theerection 
of the oaring deportment, and in the taking^or 
rcbioiag of waste l>md-> 

j 4^ ktter aam, it will probably suffice for 
InSIi purpooes, but cannot occur again to the 
Uke eatenl $ on the contrary, it bears the cha- 
racter of an inveatment of ao much that could 
inareely be more profitably made. In the 
ceoond year, with the same income, we should 
inquire not a fpreat deal more than 60,0001. to 
beexpmdedin maintenance, thua saving the 
Nowainder for other purposes as may be re* 
quiieds As an increase may arise in crime, so 
would there thus be the increased means of 
locating it, though not for vessels to nn equal 
MDunimt, yet m considerable numbers, till the 

SBywcpire^s This diminution would go on 
wrery year, and make way consequentl^^or a 
like portion of fresh criminals. Let us nowj 
lo^ to the other side of the account,— -the re- i 
turns that may be well expected and relied 


little, if any, variation in the supplies. They 
suffice, as nas been seen, to yield 15 per cent, 
profit in the case before quoted. This profit 
embraces, of course, every outlay of outfit and 
maintenance of the crews, and also their wages. 
Upon this sure footing then, already so clearly 
pmved by actual experiment, is it going too far 
to assume that the whole of the money requi- 
inte for maintenance will be returned? that 
60,000/. a year, more or less, will be saved ? 
It seems to follow as a matter of course. But 
see have more, we have retums on the invested 
capital that give Cu adequate remuneration for 
BUch investment ; so that unless the most gross 
mismanagement takes place, no loss whatever 
ought to bo incurred. I have forborne to go 
snio d^aib, or minutely to carry out further 
ostifloates where the ground taken is of a nature 
so novel and untried. If the general statements 
ere well-founded and near the mark, they will 
not fan, doubtless, in their respective particu- 
lars. It should not, however, prevent the ex- 
periment being tried, even if the estimates 
should exceed the retums, or even come 
short of the expenditure. The question is this, 
can 150,000/. a year be better laid out and 
more to the interest of the country and the re- 
fermation of the convicts by the means pro- 
posed than by the present mode ? Is it better 
te pnuiBh tauier than reform them ; — to provide 
unproductive rather than productive labour for 
tbm, and afterwards to turn them adrift to 
eommit new crimes and misdemeanors ? 

John Iz«dbrton Burn. 


CONTENTIONS AT THE 
CERY BAR. 


lowancc may be made for zeal in cases of 
life or death, are transferred to the hither- 
to decorous puilicus of a court of equity, 
and in the presence of a judge who, above 
all others, bears his high office so 
meekly/’ and with such unvarying urbanity 
to every one. 

We cannot introduce to our readers 
scene/* as described in the newspapers, be- 
tween Mr. Purton Cooper and Mr. Beihell, 
Counsel of her Majesty, learned in the law, 
but shall extract from the pamphlet of Mr. 
Cooper his version of the facts, vouched 
the authority of several of his brethren : 

‘^Eaily in the morning of Tuesday, the I3th 
instant, a cause was called on in the Vic^- 
Cbancellor of England’s Court. Mr. Bethell 
was the leading counsel for the plaintiff, and 
Mr. Cooper was the leading counsel for the 
defendant. It had been arranged on the pre- 
ceding day, the cause being one of little im- 
portance, but nevertheless, likely to occimy a 
considerable time, that the junior counsel for 
the jriaintiff should proceed, notwithstanding 
Mr. jBetheU’s absence in the House of Lords. 
On the cause being called on, no cqunsel ap- 
peared for the plaintiff. When the Vice-Chan- 
cellor took his seat the junior counsel for Idle 
plaintiff had intimated to Mr. Cooiier his in- 
tention to open the case; but there^were cir- 
cumstances which afterwards induced % bsiM 
in the mind of Mr. Cooper, anA as tbq rtelmt 
has shown, a similar benef in fne mhld^pf me 
CRAM. Vice-Chancellor, (although ^ pon^ 
not %o fully acquainted with 
* stances,) that in conSiiquehce, 

some new pressure ffiom 


at Its proc^tnatiom snd tedi- & 

^usness, has enjwed the ,Teaiitetioii- tifi defl^ m iimaAmigit bt tetk fc, 
Being the mofst yentlsmanfy tribtxnlll in the but too snecejssjEat^, tnkde. The 
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licitor wtm present when the csause was called 
toga^ and got up and protested cenerallf against 
any advantage being taken of the absence of 
counsel ; but he did not state that his junior 
counsel was ia the neighbourhood of the courts 
nor did he intimate that such junior counsel 
would be prepared to go on in his leader’s 
absence. 

Mr. Cooper, th^refore» at the instance of 
the defendant’s solicitor, took the usual order 
dismissing the plaintiff’s bill with costs, on 
production of an affidavit of service of the sub- 
poena to hear judgment. At the like instance 
of the defendant’s solicitor, Mr. Cooper in- 
dorsed his brief and delivered it to him. 

The Vice-Chancellor then proceeded with 
the other causes. Subsequently, the plaintiff’s 
junior counsel came into court, but notliing 
passed. Afterwards Mr. Bethell unexpectedly 
arrived from the House of Lords. Imme- 
diately, upon seeing Mr. Bethell enter the 
court, Mr. Cooper, anticipating the possibility of 
an application that the cause might be heard, 
communicated with the defendant’s solicitor. 
The nature of that communication will suf- 
ficiently appear from what ensues. The an- 
swer of the defendant's solicitor was at first 
verbal, but almost immediately afterwards, 
written. The verbal answer and the written 
answer were in substance the same. The 
writteA answer was as follows : — * If the de- 
fendant’s consent to the cause being heard by 
the Vice-Chancellor is necessary, I can only say 
that such consent will not be given. The bill 
has been dismissed with costs, and the Vice- 
Chancellor has not, as I conceive, any power to 
open the matter, and the defendant positively 
refuses to give any consent.’ The words in 
italics are underlined. 

After some other business had been m- 
posed of, Mr. Bethell proceeded to open the 
cause in question, when Mr. Cooper stated 
what had passed, viz., that the cause had been 
called on ; that no counsel had appeared for the 
plaintiff; and that in consequence an order 
nad been made dismissing the bill ; —that he 
had communicated with the defendant’s so- 
licitor, who had given an answer (then only 
a verbal one) to the foregmn^ effect. 

What ensued is here copied and abstracted 
from notes made by several gentlemen who 
were present on the occasion : — Mr. Bethell 
. aaid, that" the proceeding of Mr. Cocmer was a 
most * disgraceful ^ proceeding. Upon this, 
Sltf Cooper, after expressing his surprise and 
eoiTOW at file use of the term *disgracefuV 
aaidi l^at if his advice had had any influence 
wxtjbi defendant’s solicitor, the cause would, 
by oc^ut; have been again placed in the 
^ heariiig. Upon the Vice-Chancellor 
‘ [ ter hear the cause, Vrithout the consent 
)e»fradant^ scdflcitor, Mr. Bethell said, 
f tUa ifLotm of the most ^acreditable 
witnessed in a court of 
^ use language 

r ‘^^en titfit nobo# paJA w ro- 

'IT- ri^rehce to ms Honour’s 

ySi^«^e,^r^ Bathdl saicL" M 


your Honour does not do teat now, oHUMr I 
^amestty press you to do, you w31 bo IHiteK 
down a precedent, if such tnings are permttW C 
which render it a matter foe senouo OtM-* 
sidecation whether counsel shall coutimio te 
practise in a court which will permit such an 
advantage to be taken of an accident.’ Mr. 
Bethell then said, that a representation maAs 
by Mr. Cooper to the court was * false/ Mr. 
Cooper repeated the epithet * false’ several 
times, noticing with deep regret that it came 
from a counsel who, in point of businese, was 
at the head of his Honour’s court ; and he then 
aUuded to the impossibility of his manifesting 
his sense ofthe affront in the manner cuetomary 
in past times. Contempt he would not say that 
he felt. Pity he certainly did feel. His po- 
sition both at the bar, and in society happily 
rendered what had fallen from Mr. Bethw 
quite harmless.” 

Mr. Purton Cooper, in liis preface to this 
statement, observes, that 

'^The conduct of the bar, and especially of 
its leading members, belongs to the punlie. 
The only effectual control over such conduct is 
the opinion of the public. The mode of re- 
dress, to which recourse was formerly had, on 
occasions when language of insult was used, 
has become obsolete, and any attempt to revive 
it, and particularly in the legal profession, 
would, without doubt, meel: with unsparing and, 
perhaps, not unmerited ridicule, o m a 
J3ut still words spoken in a court of justiee, 
and by those whose avocation it is to aid largdy 
in the administration of justice — words, which, 
although if the same be true, they dishonour 
him to whom they are applied, yet if they are 
untrue, dishonour no less him by whom tbtf 
are uttered, ought not to pass unnoticed; ana 
the only notice, which modem usage seems 
uow to permit, is to make those for whose bn* 
nefit our courts are instituted the arbiters.” 

We have omitted some of Mr. Cooper's 
observations, which were doubtless written 
under excitement, and which seem unne- 
cessary to liis vindication. 


NEW COMMISSION ON THE LAW OF 
MARRIAGE. 

Ths following is a copy of the Conumssion 
issued by her Majesty, to inquire into the 
State of the Law relating to MarriMes m 
the Queen’s dominions and in Foreign 
Countries. 

Victoria R. 

Victoria, by tee Grace of God of the United 
Ki^dom of Great Britain and Ireland, Queen, 
Defender of the Faith, To the Right Reverend 
Father in God John Bishop of lichfidd, our 
right trusty and well-beloved counctUors, James 
sSiart Wordey, Stephen Lvelongton, Dodor 
of Civil Lajw, a^ Anthony Richard Bldtei foA 
our trusty suid wett-beloved Bdwjsrd Va w ipa ii 
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Jfm» ComMinUm on fke Law 


Knitflit^ and Andrar ^ tath ttf u rdj 
Esquire, greeting: Whereas an humfala ad» 
dress has bseh pienented to us by the knights, 
ciliseiis and bur^ses, and commissioners of] 
shires and burgns in parliament a88esnbled> 
hnmblir 'ptaying» that we wonld be gradously 
plessen to appoint a commission to mquire into 
the state afhd operation of the Law of Marriage, 
as relating to the prohibited degrees of affinity, 
and to marriages solemnised abroad, or in the 
British colons: Now, know ve, that we, re- 
posing great trust and confidence in your 
knowfedge and ability, have authorized and ap- 
pointed, and do by these presents authorize 
and appoint you, the said John Bishop of Lich- 
field, Jomes Stuart WortW, Stephen Lusliing- 
ton, AnthonT Richard Blake, Sir Edward 
Vaughan Williams, and Andrew Rutherford, 
to be our commissioners for the purposes afore- 
said : And for the better effecting the purposes 
of this our commission, we do by these presents 
give and grant to you, or any three or more of 
you, full power and authority to call before yon 
such persons as you shall judge likely to afford 
you any information upon the subject of this 
our commission, and also to call for, have ac- 
cess to, and examine all such books, docu- 
ments, registers and records as may afford the 
fioUest information on the subject, and to in- 
quire of and concerning the premises by all 
Other lawful ways and means wnatsoever : And 
we do by these pre^nts will and ordsun, that 
this our commission shall continue in full force 
and virtue, mid that you our said commission- 
ers, or any three or more of you^ may from 
time to time proceed in the execution thereof, 
and of every matter and thing therein contained, 
although the same be not continued from time 
to time by adjournment: And our further will 
and pleasure is, that you do, with as little de- 
lay as possible, report to us, under your hands 
and seals, or und^ the hands and seals of any 
three or more of you, your several proceedings 
under and by virtue of tins our commission, 
together with what you ehidl find touching or 
CMCemhig the premises : And we further or- 
dain that TOU, or any three or more of you, 
may have liberty to report your proceedings 
under this commission from time to time, 
should you judge it expedient so to do : And 
Ibr your assistance in the due execution of these 
g uo i e ut s. We have made choice of our trusty 
end Wttl^bdkwed Herman Men vale, Esquire, 
to beUeieretary to this our commission, and to 
SMSIifi whose services and assistance we 
mfdbta you to avail yourselves of from time to 
time W'oeeiutidn may require. 

CKvtO id our Court at St. James’s, the 2Sth 
day Of June 1847, lu the eleventh year of our 
Mgn. 

By Imr Mideety^e 

(signed) O. Gaby. 


•omiiais IN CHANdBilY* 


Lord OotCnibbiA,' Lord' High' Chtteidii^ of 
Graat Britain, by and with the advice and 
assistance of the Bbfht Honourable Hen^ 
Lord Langdale, Master of the Rolls, and the 
Right Honourable Sir LaneelOtSIlud^^b Vku> 
Chancellor of England, doth h^by in |iiirsu^ 
ance of an act of parliament passed m Ihe 
fourth year of the reign of her present Mi^sty 
intituled, ** An Act for facilitating the Adminis- 
tration of Justice in the Court of Chancery,” 
(3 & 4 Viet. c. 94,} and of an act passed in the 
fourth and fifth years of the reign of her 
present Majes^, intituled ”AnAct to nmeUd 
an Act of tne Fourth Year of the Reign of Her' 
present Majesty, intituled * An Act for faciiitat*' 
ing the Administration of Justice in the Ckrart 
of Chancery,*” (4 & 5 Viet. c. 52,) and in 
pursuance and execution of all other powera 
enabling him in that behalf, order and direct, 
that the rule and order hereinafter set forth 
shall henceforth be, and for all purposes be 
deemed and taken to be, a general rule and 
order of the High Court of Chancery, viz. 

The plaintiff is not to obtain an order of 
course for leave to amend his bill after a de- 
fendant (being entitled to move) has served a 
notice of motion to dismiss the bill for want of 
prosecution. 

CoTTENHAM, C. 

Langdale, M. R. 

Lancelot Shadwrll, V. C. E. 


UXrLi. 




TRANSFER OF MASTER LYNCtl S CAUSBR. 

April iUt, 1847. 

Whereas Andrew Henry Lyncb, Bsq., 
one of the Masters of the Ui 4 [n Court of 
Chancery, did on the 25th day of March last, 
nsigu his office as one of the Masters ; and 
whereas it is exTieditikt that provision should 
be made for the due dispatch of such causes 
and matters as stand referred to him; his 
Lordship doth order that all causes and matters 
which stand referred to the said Andrew 
Henry Lynch he transferred to John Edmunil 
Dowdeswell, Esq, William Wingfield, Esq.* 
James William Farrer, Esq., Sir Gifiin Wilson. 
Knight, William JElroagham, Esq-, Nsesau 
William Senior, Esq., Samuel Duckwortl), Esq,. 
Sir William Horne, Knight, Sir George MQSS» 
Knight, and Richard Riebards, Esq., so{^ or 
one of them to be taken by them respectiv^jb 
in such order as the eenior Masta of the siqq 
court shall dSrect. And' his lordship 
further order, that the said Masters to whoiff 
such causes and matters shaU respeedvely be 
assigned do proceed and act therein es the md 
Andrew Henry Lynch eras to liAlie 
for that purpose all books, "pgpere^ 
writizigs, gnd aepounts thgt concent the f/mf/k 
and other matters which ^nnew* 
ferred to th, sud Andi^ Henry JCgriK^ 
he trqqe&rred to the Sfud resp^wOr. 

to. whom eaid caosee itn|i in41^tfin 

eo weigi^,af 

be dm ppa^d safeqed ^iffth tW 

thf 

CottbnhamV^" ’ 



House qf AmektHonfotf MeUqf qf Vl^i4^ m4FamU&f. 


HaUfiB OR OOMMONS cosra 


Fic«s pi^ taxation. 


aodi instant^ bid oo 
the bl»bof the *9^0^ the followiDg proposed 
j0f Feesy -on the Taxation of Costs on 
FriviiteBilb, vui. 

For every application or reference £ s, d. 
to y The Taxin>( Oificerof the House 
ol Commons ’’ for the taxation of a 

bill of costs • 1 0 0 

Lpor every lOOL of any bill which 
shall be allowed by the taxing 
oflScer . • . • . • • . . .10 0 
For every bill under lOOl. ...100 
On the deposit of every memorial 
complaining of a report of the taxing 

officer 

^ For every certificate which shall be 
signed by Mr. Speaker 
For copies of any documents in the 
office of the'^taxing officer, })er folio of 

72 words • 0 

That the same fees be paid in case 


10 0 


.10 0 



Tiddy the. eminent nuthor of 

Ptactice*..' .. .., 1 / ' .-... ol "' 

Since the last reporty^ne new.-cai^ 
come before the boaroy of a. member of thp^ i 
ciety ^ing and . leaving his family uhjmyM , . ^ 
for. He had filled important offici^ sibh 
ation, and it may be assumed that it had never 
come within his contemplations that his 
viving family. would derive any benefit from pis 
subscription to the fund. 

Three new cases have during the year heett 
added to the list of non-members' families re- 
ceiving relief. 

The relief to this latter class of applicaiits. 
has now been divided into two distitt^ 
branches— ‘the casual, and the permanent ; the 
first embracing cases where temporaiy assist- 
ance has appeared to be nec^sary; the bttec 
including those which come before the directors 
annually for consideration. 

** The permanent cases of this description are 
I again divided into two classes — the one con? 
I slating of the families of those who have never 
0 been members; and the btter of those, who 


i having once been members had ceased to be 
Speaker shall refer to the taxing officer any i«®: P^siMy from inability to continne^ft^ 
hill of costs, under the authority of an Act of i f^bscription. A preference m the Male 
the Sixth year of his late Majesty King George Ifwance, is shown to the latter over those who 

have never subscribed at all. « 


the Fourth, To establish a Taxation of Costs : .i u i 

on Private Bills in the House of Commons.” i , ^ he cases now on the books of *e 

That the said fees be paid and applied in the ' and recemng relief during the past year, 
same manner as the other fees which are 1 louow . 


charged at the House of Commons. 

LAW ASSOCIATION FOR THE BENEFIT 
OF THE WIDOWS AND FAMILIES 
OF PROFESSIONAL MEN. 

V ■ « 

The following is the ^h Annual Report of 
the Directors of this excellent Society, which | 
which was read, to the Annual General Court 
held on the 11th May, at^e Hall , of the In- 
corporated Law Society. T. J. Burgoyne, Esq., 
.in^the Chair. 

' ** Thi8 association has now been established 
during which jpriod a sum amount- 
n^rly 16,000/. has h^en appropriated to 
^ of^nembers of the profession. 

' f* But while this targe amount of relief has 
^eh afforded, the directors have been enabled 
hcciimulate a fund of upwaj^s of 20,000/., 
ifahC: placing the society upon Such a footing of 
* i^^my, as to ensure the continuance of its 
Vi^Ci 'tb those families of deceased members 
^6 tnay heireiUter require assistance. 

'"^ I|i''additibii to the income arising ffom 
the annual sObscriptions form an im- 
at item in the account. These"" hyat^ 
b past year to 6891* Is . ; and it 
; to kplqaif 'that in ^ySry jr^r sthce 
bliShmlSht df the assbdial^dti, the 

Of a^beijapsi? 

Uie«^f^dsof the asspciirion,by tte'lSKe Wtffirai 



<« Primary cases, consisting of those who - 
are entitled to the full benefits of the 
association 10 

** Secondary, comprising the families of 
non-members, and to whom relief, 
when extended at all, is imparted in ' . 
very different measure « • . • . .11 

‘*The entire number of cases relieved 
since the year 1823, when r^ef was 
first granted by the association, has - 
been . . . . . • . ... Vl!^ 

'' Tbs directors cannot refer to the successful 
operations of the society during a period ol 
30 years, without at the same time record^ 
their regret at the loss which the assQinaliioii 
has recently , sustained in the death of the gen- 
tleman (the late Charles Murray, Esq,)- k 
whom the design appears, from an early minuU 
of its meetings, to have originated, who wet 
one of the committee by whom its reguktiOBi 
were framed, and who officiated as its secretars 
for the first 17 years ; and they remember udw 
pleasure, that at the last geneim meeting of; w 
association, 12 years after the teroiinalioii 01 
hie official connexion with it, Mr. Miwwnt- 
tended, and> at his then advanced period of raj, 
exhibited the same intelligence and sofic^l^ 
for its wclhbciiig, which had charactejixed all 
hie eaclier Avertions. \ 

« In conclusion, the directors regret 
that the npiiaber of new mdmbini 
ring the year has be«a only five s a fact 
proves how 

a88odation,mre ||)|>rcci^^ pro&siSoii j 

iMid tbe^ ffirecimt faust H 



ipi Mttropolitm 0td J P r wmei al haw AaaomaHm^-^aalytieal Digest, 


• iiataibMffii at Uurge to make the eoeie^ and Its 
elects more extensivdy known amoi^ Aiw 
{wefeoekinid Inrethinn. 

. ** (1^ order of tiae Board) 

” John Mckrat, Seorefary.” 

METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 

We understand that this society is pro- 
ceeding prosperously. In some counties 
nearly one-half the solicitors have joined 
Ity and other districts are also well repre- 
sented. In London many of the most emi- 
nent firms have sent id their adhesion, and 
new names are constantly arriving. 

The Yorkshire Law Society, like that of 
Leeds, lias come to resolutions approving 
of the objects of the association, and ap- 
pointing a deputation to submit the address 
of'the committee of management to the 
candidates at the ensuing general election 
fiu: the several ridings of that important 
county, with a view to the consideration 
of the topics therein set forth, preparatory 
to the state of the profession being brought 
before parliament. As a substantial proof 
of cordial support^ the Yorkshire Law So- 
ciety has voted a donation of in aid 
of the funds of the association. 

If the examples tlias set be followed 
throughout the country, there can be no 
doubt that due attention will be given in 
^enext session to the several grievances 
under which the profession labours. But 
no time should be lost in bringing the 
topics to the notice of the candidates. 
The time chosen for the formation of the 
new association has been most judiciously 
made, and we trust that the exertions of | 
the committee will be seconded by the pro- 
ifeuion in generaL Although a large num- 
pn- have subscribed their names, it is evi- 
'^|eptly important— towards giving all pos- 
^i^ie weight to the undertaking, — ^that the 
^pqiisfity)' of the whole body should enrol 
forthwith. Let there be no| 
4or ^'tlte mrder of their coming, 
but coHHir «t once. '* 

' It awn mentioned, that this as- 

kCNeif^bh is desiipiiisd to unite thetoum and 
T are the 

and they sbo!^ act together. 
Moreover, important bhibem are to be 
eBected, hot within the cfaaitiw of the In- 
#orpOn^ed Society, and miue'eif die esseh- 
<^^.fhbans 0 ^^ effisetin^thOse o^jebts: can be 
Ohiy bjir 


ANALYflOAL DIGEST OP CASES, 

BBPORTBD IN Atl. THB COURTS. 

<E«iaitna( Safe. 

ABORTION; 

On thetrid of an indictment on the statute 1 
Viet. c. 85, for using an instrument with intent 
to procure the miscarriage of a woman, it is 
immaterial whether the woman was actua^ 
pregnant or not. Reg. v. Qoodchild, 2 C. & K. 
293. 

ADMISSIONS. 

See Evidence, 3. 

ASSAULT. 

Abusing female child. — Semble, that an in- 
dictment for carnally knowing and abusing a 
female child under the age of 10 years, which 
does not charge any assault, the prisoner can- 
not be convicted of an assault under the 11th 
section of the stat. 7 W. 4, and 1 Viet. c. 85. 
Reg. y. Holcrqft, 2 C. & K. 341. 

Case cited in tbe jude^ent: Be^. y. M‘Itue, 8 
C.& P.641. 

And see Robbery. 

BANKRUPT. 

Not surrendering.'^Ventte. — Town corportUe. 
— ^The felony of not surrendering at a district 
court to a fiat in bankruptcy, under the etat. 
5 & 6 Viet. c. 122, B. 32, is committed at the 
place where the district court is situate ; and 
an indictment for this ofience cannot be sus- 
tained in a different county in which the person 
was a trader, or in which he comnutted an act 
of bankruptcy. 

The stat. 38 Geo. 3, c. 52, s. 2, which relates 
to the trial of offences in an adjoining county, 
only applies to cities and towns corporate winch 
are counties of themselves, and not to towns 
corporate which are not counties of themselves. 
Reg. y. Milner, 2 C. & K. 310. 

RATTBBY. 

Renting a deer-keeper, — Pulling a deer-keeper 
to the ground and holding him mere while an- 
other person escape^ is not a beating of the 
deerJeeeper within- stat. 7 & 8 G. 4, c. 29, 
s. 29. A mere is. qot sufficient to come 

within this enactnmnt. , . Th^re must be a ArK- 
ing in the popular fijnee of die word. Rm. v. 
Hale, 2 C. & K. 32^. 

« BUBOLABY. 

DweUing-hottse. — On the trial of an indi^ 
ment for a burglary, it appeared that sdjuhd^ 
to the proseevtoris dwemhR'house Kras it kUn, 
one end of which was supported by tlie 
of the dwelhng-house; and that affitnfung to 
the kiln Was a dury, one end Uf whicoi 
potted by the end Wall of the’ldhi. Tbieril wiis 
no exteimal cornnrahicttriim from CbcT dWB&^- 
house to the dairy, and the roofil of fite' thm- 
house, kQn, and dairy, of different ht^ri^ : 

that the daily was not a put.: 
dweuu^-hoiiBe, and dikf a bdririfby 
be committed by himdag 
Hi^s, 2 C. A K. 322. 
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Case$ i GrimhM^Lm. 


eaRONfiB^ 

Ht» MM$la9ghter^ U 

DEPOSITIONS. 

1. Mode of tttking.^li would be alwaj^ de- 
sirable^ when a pmon of weak intellect is ex- 
axniwd before a magistrate in a case of felony, 
tbat the magistrate's clerk should take down in 
the depositions the questions put by the magis- 
trate, and the answers given b^^the witness, as 
to the witness’s capacity to take an oath. Reg. 
V. Painter^ .2 C. & K. 319. 

2. Deceased witness. — In order to make the 
depositions of a deceased witness admissible in 
evidence against a prisoner charged with a 
felony, such deposition need not have a separate 
caption. If there be a caption at the head of 
the body of the depositions taken in the case, 
that is sufficient. Reg. v. Johnson, 2 C. & K. 
355. 

3. Mode of taking. — On a charge of felony, 
the witnesses who make the depositions on 
which the prisoner is committed should be ex- 
amined in the prisoner's presence, and he 
should hear all the questions put and an- 
swered; and if the magistrates’ clerk, before 
the arrival of the magistrates and of the 
prisoner, examine the witnesses, and take down 
what they state, and when the magistrates and 
prisoner arrive the depositions so taken are 
read over to the ^witnesses in the presence of 
the magistrates and the prisoner, and the latter 
be asked whether he has any question to put to 
any of them, this is wrong. Reg. v. Johnson, 2 
C. & K. 394. 

EMBEZZLEMENT. 

1. Brewer^s drayman. — a brewer, sent his 
drayman B. out with porter, with authority to 
sell it at fixed prices only. B. sold some of it 
to C. at an under price, and did not receive the 
money at the time. A. heard of this, and, un- 
known to B., told C. to pay B. the amount, 
which C. did, and B., when asked for it by A., 
denied the receipt of the money : Held to be 
sufficient evidence of embezzlement. Reg. v. 
Aston, 2 C. &. K. 413. 

2. Treasurer to guardiahemder local poor act. 

•^Appointment — S/aj»^;^The treasurer to the 
guardians of the poor ^ Birmingham, appointed 
under the stat. 1 & 2; hcvii, (local and 

personal,) is a servaht bitte guardians, and as 
such is indictable for embezzlement. 

The appointment in miting .of a person to 
be ouch treasurer, at a yearly salary, requires a 
•iainp^ 

Btd if such appointment be not receivable in 
evidence for want of a stamp, arecital in a bond 
mmcnted by him is sufficie^ evidence of his 
tppointmenti and bis duties may be shown 
mm die chrases of the local act of parliament 
utid^ which he is appmnted. Reg. v. Jfelsh, 

■ ■ . -EVIDBMCB* 

{mbf bf felbuy^ tlmt evtdraee 


does not render it inadmissible if die csdAeiiieit* 
be otherwise receivable. ^ : 

A. was indicted for wilfully setting fire 16 It 
rick, by firing a gun close to it, on the 2gth 
of March ; Held, that evidence that the rick 
was also on fire on the 28th of March, and that 
the prisoner was then close to it, having a gpn 
in his hand, is receivable to show that the ffib 
on the 29th was not accidental. Reg. V, Dos- 
sett, HC.&K. 306. 

2. Tramcripts of parish registers. — In 
ejectment, it being proved by the rector of the 
parish of C., that no parish registers existed 
there of earlier date than 1733, the transcripts 
of the registers of that parish for 1705 and 
1706, returned under the 70th canon of 1603, 
were produced by tlii registrar of the* diocese 
from the bishop’s registry, and received as 
evidence of a marriage in 1705, and a baptism 
in 1 706, of persons through whom the lessor of 
the plaintiff traced his title. Doe d. Wood v. 
Wilkins, 2 C. & K. 328. 

3. Admissions. — On a trial for murder by 
poisoning, statements made by the deceased in 
conversation shortly before the time at which 
the poison is supposed to have been adminis- 
tered, are evidence to prove the state of his 
health at that time. Reg. v. Johnson, 2 C. & 
K. 354. 

4. Proof of sentence at assizes. — ^The proper 
proof that a prisoner was in lawful custody 
under a sentence of imprisonment passed at 
the assizes, is by tbe proof of the record of his 
conviction ; ana neither the production of the 
calendar of the sentences, signed by the clerk 
of the assize, and b 3 ’%im delivered to the go- 
vernor of the prison, nor tbe eridence of a per- 
son who heard sentence passed, is sufficient 
for this purpose. Reg. y. Bourdon, 2 C« & 

366. 

See Depositions 2 False Imprisonment. 

FALSE IMPRISONMENT. 

Justification. — Felony. — Suspicion. — J?w- 
I dence. — In an action for false imprisonmeh^ 
the defendant pleaded that his goods had bett 
stolen, and having cause to suspect the plaintiff 
of the felony, he gave her into custody, the 
stating several grounds of suspicion. The 

S laintiff called a policeman to prove that the 
^ efendant directed him to take the plrintiff 
into custody ; and in his cross-examination the 
policeman said, that at the same time, and in 
the presence of the plaifitifi; the defendant 
stated that the goods had been stolen, and also 
stated some of the grounds of suspicion mep^ 
tioned in the plea : Held, that this was evidence 
for the jury to consider, and upon which t^ey 
might find, that the felony had been com0liittw$ 
and that the defendant had good cause to siis^ 
peet the plaintiff, if this evidence satisfied 
thai the fects really were so. " ^ 

Hetd alsoi that although hr tMs plea 
fCndant ought to set out his gfowa^ 
picion, yet that he would be 
diet wiimout proof of the whqlc 
proved that a felony i^ in^f^ 
proved so mucli of the gprounds of 







td stiBpeicft the pi 
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ttonomw* 

ite ef a pretended marritwei Utier^^ 
gives to B. a forged certiffeafte of a 
marriage between liimself and i9.>: 
In order: that B. may give it to a third party^ .^, 
is not guilty of an uttering ’’ within the ll 
G; 4« end W* 4, c. 66^ s. 20. Beff» Hei/wood, 
2-0. &K. 352. 

^ ' il. Intent tn defraud^^ln a case of forgerjr it 
is not^required, in order to constitute, in point 
dflnwi an intent to defraud, that the party com* 
mitting the offence should have had present in 
his mind an intention tq^defraud a particular 
person, if the consequemes of his act would 
n^essarily or possibly be to defraud any 
person ; but there must, at all events, be a 
possibility of some person being defrauded by 
the forgery. 

A. was indicted for forging and uttering a 
deed of transfer of 10 shar^ in the London 
and Croydon Railway Company, with three 
intents, vis., to defraud that company, D» L., 
and FK. JB. It appeared that in July, 1845, 
J?* Jt. > transferred, by two deeds of transfer, 
100. shares in this company to D. L., and that 
these deeds purported to be executed by D. L. | 
M transferee; but the signatures . D- L. were, I 
in fact, written by .4., without the authority or j 
knowledge of D. L. On the 2nd of Aug. 1846, j 
by seven deeds of transfer, which purported 
to be’ ^ecuted by i>. Xr. as transferor, these 
Bhares were transferred tcHjlve different persons, 
imd by one of th^ ten of the shares purported 
to be transferred to W, B. The name of X). L. 
Wae s^oed to all these deeds by A.t without 
the authority or knotvledge of D. L. On these 
seven tranlsms thevp was a profit, which 2). X#. 
refused to receive from A,, and it did not ap* 
pear that any further call on these shares could 
M^ixmde : that on these facts, if vwas en- 

tided ^to be acquitted, as neither , the company, 
Hor Xr., nor W. B. could he defrauded. 

Mar(n£Si 2 C. Sc K- Z56 
Umderiakmst for patfment of mossy. ^ A 
fnraed ixksimment,. by which the supposed 
iq^ers of it, in (ujinsideratioii of goods to be 
to IL undertidees to guarantee to the 
Mttdof lhe due payment for all such goods so 
sold to S. but so that the supposed 
l»hou]d;|iot be liable beyond IQ/., is a 
fbvgidNm the payment of money 

vdlitfaist^ th4r stat..^ l W. 4> c« 66, s. 3. Beg. v« 

per pro^ 

^catne to a banking. house^^ 
and aslmd td /^have rE^^/^^^ discounted, stating 
tkat^ he ^eane frosd Ity * ^7<»>dlhsQit, (who was 
katown^to ' the haiikej^’s^cler]q):?4iO(L Ga oi^ of | 
tbe^lMokers saying that 

hidossed tbe^bifi* -Mf said^tiisi fa iukI 

donmiit far dfau Ifa 
^ fank oflbe 

Tpiq1faiEcm;?’.aai4Ke pn^ Ifajimiit} 

mme, yr., to it. He/d, imt to faitl faj^g^Y. 

V. mUe, 2 C. & K. 404. 


Plea o/giiUg.—Cosis*~It idi 

95, and the ddrendants'^faq .^t^^^ 
mil not direef tiie proseeiua^rB com to fa ] 
under that section, at tfa mdictmeht wm _ ^ 
tried before him. v. Mabitoiiits ^yodrf 

ckurch, 2 C. & K. 393. " " 

EIURISDICTION. 

See Bankrupt i Mar^laughteTf 1. 

nARCBKY. 

1 . Poor*s box. — Property. — - Money was' 
stolen from an ancient poor’s box fixed up in w 
church. He/d, that in an indictment for steal* 
ing it, the property would be properly laid in 
the vicar and churchwardens, and that an hi* 
dictment in which the property was stated to 
be that of N. and others,” J. N. being this 
vicar, was correct, without alleging J. to 
be the vicar, or the ^others’* to be the church* 
wardens. Reg. v. TVbrtley, 2 C. & K. 283. 

2. Seroan/. — Where a servant received 
money from his master in order to pay the 
wages of certain work-people therewith, and in 
the book in which the account of the money 
so paid was kept by the servant, entries were 
found charging the master with more money 
than the servant had actually disbursed, bin 
there was no proof that he had ever delivered 
this account to the master : Held, that this md 
not amount to larceny in the servaht. JSfy. Yl 
Butler, 2 C. & K. 310. 

3. 

sacks 
onto 

on the trams to the warehouiie of JF;' By 
vious concert between' M. atld XT.’ oats Weiisf 
taken by Jif. from two of the sacks and put'ihtd^ 
a nose-bag in the absence of H., and hiddeii 
under a tram, H. returned' in a few iniputdf 
and took the nose-bag and its contents fhfa; 
under the tram and took them away, 3f. beih^ 
then within 3 or 4 yards of iuia : Held, that 
bojth were principals in the larceny, and 
K. was not a rieceiver ; and that, as it -lifa . 
one transaction, and fath fa eoncurtied 
and both had been prosi^f j^^^ soiiife pattalbf 
transaction, both could J^'^nVictod >4 M 
cipais in the larceiiy* Reo. Y« Hefa, 1 C;*fe 
379. ■ ■ 

4. Tatmp.^Felonious inient.^S^ deliVijfed 
two 5/. notes to Mrs. 2)., the Wife of thf ‘^ 
master of C., at which udst-offifa 6rdeii$ 

not granfed, and Asked her to B)^d 
the (roto 

he might g^t 1 ^( 0 , 5^ m6Qey;ordeti at ifa 
bst^flifa. Mrs. p. gavi^ tfasefaait^^oiui^ 
* and put the ridtea fa tiiiiii deUire' -ihtb^'hig 
ntt. r <?• aBejjWa^ds to^k ^ 
bii^ arid prefended wfad; W the 

pOsvbfilee that ' he tiad.lfat thifa; - tt" 

g; harEo'faMtettoa (S 



s 





not bttng in hia potsemim iifi the course of his 

llie pmid^nt 

ojf $i m w $ hidf- 

iij^raiP be wrote a 

^di'ese« ap^vopped the letter with 
tM^aibijlejr in it ihtq the letter-bb^ of a poet- 
omce reeeiviilf^ hbusie whetfS the priaoner was 
employed in eehrice of the pb8t.ofHce« Tlie 
prisoner stole the letter and money : Held, that 
this was a stealing of a ** post letter ’* contiuin- 
ing money within the stat. 1 Viet. c. 36, s. 26. 
and that this was not the less a post letter ” 
srijUn that ^actment because it haa a fictitious 
aadjrmSe y. Young, 2 C. & K. 466. 

niESLe 

jl. Privileged communication.— Church disci* 
fUne acL - — A letter written to a bishop, inform- 
ing him of a report current in a parish of his 
dioeese, that the incumbent of a district in that 
parish had collared the schoolmaster, and that 
a fight ensued between them, is a privileged 
cpnimumcation if such letter ivas written to the 
bishop honestly, to call Ills attention to a ru- 
morir in the parish which was bringing scandal 
oh the churco, and not from any malicious mo- 
tive : and it is not material that the writer of 
the letter did not live in the district, to the in- 
chmbent of which the letter refers. James v. 
Boston, 2 C. & K. 4. 

Sec Lake v. King, 1 Wros. Saund. 130 ; Ga 
ihereolt v. Si^all, Exch. 21 Apl. 1846, 

2. Queen* s counsel, — License to plead.— On 
the trial of a crimmal information, a Queen’s 
Counsel ought not to be of counsel for the de 
fendant without a license from the Queen, or at 
the least a letter from the Secretary of State ; 
imdit is uot enough that an application for a 
license has been sent to the Secretary of State 
from an assize town in the country, to which no 
answer has been received at the time of the 
case being tried. Beg. v. Bartlett, 2 C. & K. 
321. 

MANSLAUGHTER. 

1. Negligence. — Ventilation of a mine,^ 
^VS^ere an engineer, who had charge of ah en- 
mne wlucb wi» worsted for the purpose of 


pipg up a supply m pure air in a mine ne- 
etjf^d Jus duty, so mai rfhe engine stojmed 
and the mine thereby became charffed with foul 
a^f^wjbich afterwards e:i^plpded and caused the 
f|e^ of pne^ p^ miners : H^ld, that in such 
toe engineer cpula not be convicted of 
mppi^tmhter on an indictment which did not 
g doty m huh which he had neglected to 
pepqproa. • Aep* v. jBarre/f, 2 C. &c K* 343. . 

‘ * pe^soin^ M jgfouuo paihn^^ 91 ij 

to.M gtUBOTy veuti- 

“ ¥ PS»* M 

muou^ 


ttpu ; and vus luf {^iu uod /^rdiufuijr, 
to hwf, 

made, and a man uaingl reasonabJe, dp^pnai^ 
would have done it. It is no defence in a'lhise 
of manslaughter that the death of the deceased 
was caused by the i^iigence of others, as well 
as by tiuh of the prisoner i for, if the death pf 
a deceased be caused partly by the n^igeahO; 
of the prisoner, and partly oy the neghgenceof! 
others^ the prisoner ana all those oi^ra are 
guilty of manslaughter. Beg. v. Hainesy2 
& K« 368. 

3. Jurisdiction of coroner. — Inguisifioni — In 
a case of ir'anslaughter, the cause of the death, 
and the death occurred in the county of S., and 
the body was removed to the city of L. ; the 
coroner of L. held tlm inquest, and J. E. was 
tried for the luanslao^ter on the inquisition : 
Semble, that the inquest was properly held 
under the stat. 6 & 7 Viet. c. 12, altnough that 
statute is a little obscurely worded. Beg. x. 

2 C. & K. 470. 

4. Indictment —An indictment against a me- 

dical practitioner charged that he made divers 
assaults on the deceased, (a patient,) and 
plied wet cloths to his body, and caused him 
to be put into baths Held, that this was * 
proper mode of laying the oftence, although all 
that was done was by the consent of the de- 
ceased ; and that an indictment need not charge 
an undert^ing to perform a cure, and a feloni- 
ous breach of duty. Beg. v. Ellis, 2 C. & K. 
470. ^ ' 

5. Indictment. — An indictment for man- 
slaughter charged, that J. E. c.m8ed B. D. to 
become mortally sichi of %vbich mortal sick- 
ness, especially of a moilal congestion of the 
lungs and heart, occasioned by the means afore- 
said, he died : Held, that this properly charged 
a death from a mortal congestion caused by 
those means. JBsy. v. Ellis, 2 C. & K. 470. 

MURDBil. 

Indictment. — Verdict. — ^I’wo prisoners were 
indicted for murder, llie 1st count of the in- 
dictment charged, that P. D. and C. P*, on, 
&c., at, &c., in and upon one W. C., did mak fe 
an assault, and that P. D. with a gun. shot 
IV. C., giving him a mortal wound, ^*,;Ol^ 
which he die^ and that C. P. was feloniously 
present aiding and abetting; and so the jmroni, 
&e., do say, that the said P. D. and CV P. felo* 
niously^ dec., did murder IV. C. The 2nd 
count charged, that both the prisoners *^a%0r- 
wards, to wit, upon the same day, in the year 
aforesaid, with force and arms* at the paririh; 
aforesaid, in and upon the said W. C. did makn 
an assault,’’ and that C. P. with a gun sh^ 
W. G., giving him a mortal wound of whicbiia 
dicd i andeoi &c. P. D. and CV P. didMiimi|er 
the said W. C. The jury fotmd lioth 
soiiCTS guilty; but were not satisfied which tosA^ 
thttwnt: HHd, «tie convictimi mw «||Mv 
»nt tint w «U9h count #»ad,«nd|he «iati(i 

midMioe would sopRoit ei^r 

' Affw -V. 
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. .:■ -KUZ6ANPB. . 

<M45 ibr a mtisance ariBing fnifm 
iteoiflg; biiildiiigpi in tba dcictiplftlibit^^^^d^^^^ 

Held, ,'tliat the actien ^was 
against the leiiibr ; and 2ndfy, 

^ entering of eiiiipke dischinged from 
dpBnddnt^s cbimnies hi^/ blaiiiti#8 house 
l^otmted ih contemplatioiipf law to a nuisanoe^ 
the fact of(m buil^hgs erected on the 
lobafity on which defendant’s Were bdtig de- 
clared common nuisances by statute^ was not per 
se sufficient^ to entitle plantiff tb a verdict in a 
dyil acl^n izi^ which &e nuisance complained 
bf arose from the smoke. Rich v* Basterfield, 

2 G. & K.2S7. 


PARDON. 

/ ^ felony, A. was, at the Spring 
AssHsesbf 1846, indicted for stealing a horse on 
the 26th day of Feb., 1841. He had, in 1841, 
been convicted of felony and sent to the hulks, 
from which he was discharged in Feb., 1846. 
He^ moduced a certificate of his discharge, | 
which stated, that H., who was convicted 
at Worcester, on the 22nd of June, 1842, is 
this ^day discharged, inconsequence of having 
received a free pardon.” Held, that if this 


- ^v^v;|9BaATnNJ;S^D ..LRTTinU:^ .. 

JMSrbmiirtR^An indictm^ 

4, c. 54, B. 3, charged that the prisoner sent' ^ 
letter to T^ s Ju, threateniiig to oum Ike 4iouse 
of J. R^ t bad, as the threat must be to 
the owner of .Ae property ; and that If the 
letter was sent to T, L., with intent Aat it 
should reaeh J> R,, and did reach kim^ it 
should have been charged iq the indietmeiit an 
sent to J. R. Beg, v« Jones, 2 C. & K. 398. 

TRIAL. 

Postponing,— Evidence.-- An application to 
postpone the trial of a prisoner charged with 
murder, in order to afford an opportunity of 
investigating the evidence and characters of cer* 
tain witnesses who had not been examined be- 
fore the committing magistrate, but who were 
called for the prosecutiuu, to prove previous 
attempts by the accused on the life of Ae de- 
ceased, was refused. Beg. v. Johnson, 2 C« & 
K. 354. 


Sec Bankrupt. 


VBNUB. 


VIEW. 


When allowed in a case of felony,— Where, 

tlM! triid of a Ci^e of raw, it was wish^ oa 

piurdon’ liad been temlarly proved, it would j P>^_oner, that the jury should 


Mve been no bar to the charge of horse steal- 
ing, as the pardon was expressly confined to 
eriother felony* Reg, v. Harrod, 2 C. & K. 

294. 

POACHING, 

Night.— Commencement of prosecution.^ln a, 
ease of night ^^mfcchiiig by persons axmed, the 
offence was committed on the 4th of Dec., 
1645. On the 19th Dec., 1845, information of 
Ae offence was made before a magistrate, who 
on that day granted warrants - to apprehend A. 
and B,, two of the offenders. On one of these 
warrants A, was afiprehended, and committed 
for trial on the l6th Sept,, 1846, B, being ap- 
prehended on the other warrant and committed 
for trial on the 2l8t Oct., 1846. The indict- 
ment was preferred and found on the 5 th April, 
1847. Held, that the prosecution was com- 
menced vdthin twelve calendar months after 
Ae- commission ” of the offence, and that it 
wot commenced by the information and war- 
apprehend, or, at all events, by the 
^heiiiaon of the prisoners. Reg, y. Brooks* 

/PRINCIPAL. 

ri'.3.-- ■ ■ 

j GSi Ae trial of an indictment for 
a^BOb beiy wkh vkda^ robbery be not 
pnoved^ Ac guil^ of 

mo assaditmriyj Kinder fW 1 Viet, c- 

s. ll^)^^iiuless it qqMar Aat 
MS cmninitt^ in the progpem^of roca^ 

^^y^^nMnit, a felony, JEy j 


j see the place at which the offence was said to 
' have been committed, and the place was so near 
to the court that the jury could have a view 
without inconvenience, the judge allowed a 
view, although the prosecutor did not consent 
to it. Reg, V. Whalky, 2 C. & K. 376, 

WITNBSS, 

Co^dtfendant who has pleaded guilty, — A,B,, 
and C., were jointly indicted. A, B, for steal- 
ing tea, and C. for receiving it scienter. Sec. 
.d. and C. pleaded not guilty, and £. pleaded 
guilty ; and the trial proceeded against A. and 
C., no judgment having been pronounced 
a^rinst B. : Held, that B, was a competent 
witness for the prosecution on the trial of A. 
and C, Reg, v. Hinks, 2 C. & K* 462. 

See Depositions; Emdenee, 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BT BARRISTERS 
COURTS. 


OW THE 1SBTBRAL 


Kottse of ttofbs. 

Irving y. Manning, July 6, 1847. 

IN8GRANCB OP fiHIP^VALUBD POLICY^ 

Thb following is Ae opinioti ddfivered by 
the iudgM on ' Ac question of law profHhindea 
to Asm in this case by the House of Lorded 

^ The following Judges were also present :-^ 
Mr. Baton Pwrks; Mr. Baroii > Mr. 



Smp»ior4hurts^^ 

Mr* Justice P^iUmm^^Ytmr h^aUps imre 
lNsp |fae86d ^ to 

; &e judgment upon fte special 

s wedict in thte caae» the damages ought to 
%e tafcenoa propeitj assessed aX ^fiWL or 

1,6001. r* 

I mn desired by the judges^ who heard die 
whefe of the argumnt at your lordships^ bar, to 
theh answer m this question^ and to state 
their <q)iiiion that the plaintiff below was en- 
titled to recover, upon the facts found by the 
special verdict, the sum of 3,000/« 

Upon the record it appears that the action 
was on a policy for 3,000/. on a ship valued at 
17,600/. The other facts found by the special 
verdict show, that it was fairly valued at that 
sum, and indeed it would be assumed that it 
was so, unless fraud were pleaded and proved; 
and then it is found that the vessel during the 
voyage was so damaged as to be incompetent 
to proceed without repairs ; that the necessary 
expenditure, in order to repair the vessel ana 
mmt her seaworthy, would have amounted to 
10,500/., and that the shi^ would have been 
then worth 9,000/. only, which was her market- 
able value then and at the time of the policy ; 
that a prudent owner, uninsured, would not 
have repaired the vessel; and that the vessel 
was dul^ abandoned to the underwriters. 

If this had not been the case of a valued 
policy it is clear that on the facts found there 
wm a total loss ; for a vessel is totally lost 
within the meaning of a policy when it becomes 
of no use or value as a ship to the owner, and 
as much so as if the vessel had gone to the 
bottom of the sea, or had been broken to 
pieces, and the whole or great part of the frag- 
ments had reached the shore as wreck ; and 
the course has been in all cases in modern 
times to consider the loss as total where a 
prudent owner, tininsured, would not have re- 
paired. 

In an open polic)r, therefore, the assured 
would have been entitled to recover for a total 
loss« the amount to be ascertained by evidence. 

What difference then is there from the cir- 
cumstance that the policy is a valued policy ? 

By the terms of it, the ship, &€., for so much 
as concerns the assured^ by agreement between 
the assured and assurers,, are and shall be 
rated and valued at 17,600/., and the question 
turns upon the meaning of these words. 

* Do iney, as contended for by the plamtiff in 


Mxmseef horde. 

We are all c€ opinio that the lat^ mdm , 
true meaning ; asid^lhia te ^^onsistentw^ 
language or the policy, and with evsr^ j0i|| 
that has bem decided upon valued pplieiesw 

In the case of Lewis v. 12«c/rer, 2 BuirowiW 
1167, on a vsdued poMcy on goods, the. amount 
to which the underwriter was held UeJ^le few it 
partial loss was. ascertained by computing snti^ 
a proportion of the value in the policy as tip 
difference between the price which sound gepw 
would have sold for at the port of deliveiy Ohd 
that for which the damaged goods sold bore to 
the price for which sound goods would have 
sold. So that in estimating the extent of the 
loss, — that is, in determining whether it wefce 
a loss to the extent of one-huf, one-third, or to 
any other extent — the value in the policy was 
wholly disregarded, and nothing was consider^ 
but the state of the goods as ascertained by their 
selling pric^. If sound goods woola have 
brought double the price of the damaged, the 
loss was one-half, or 50 per cent., whatever the 
value in the policy might be. But the extent, 
and nature of the loss being ascertained by this • 
comparison, the underwriter was held liable 
to pay the proportion so ascertained of the 
value in the policy ; and this mode of treating 
partial losses on goods is always adhered to. 
Now the question whether a loss be total or 
partial is a question of the same nature as the 
question, what is the extent of a partial loss t 
and there is the same reason in both cases for 
excluding the ctijlsideration of the value in the 
policy from the inquiry as to the extent of the 
loss, and for treating that value as binding on 
the question of how much the subiect so totally 
or partially lost was worth ; so tiaat the mode 
of determining the question, whether the lose 
were total or not, wriich has been adopted m 
this case, agrees, in so far as it excliules the 
I consideration of the value in the policy, witii 
that in which the inquiry into the extent of g 
partial loss on goods is alw&ys conducted ; and 
such has been the construction put upon valued 
policies in the cases which are questioned in 
this writ of error, Allen v. Sugrue, 8 Bam. 
Ores. 661 ; Young v. Turing^ 2 Man. & G. 6$S ; 
Egginton v. Lawson^ 1832; Heme v. 

1842, cited by Sir F. Thesiger, Those casee. 
have now been considered ior many years m 
having settled the law, and have been the basis 
on w^h contracts without number have beep 
formed, and they ought not on slight grounds 
to be departed from. The principle laid down 


poses connected with the voyage, at least for 
tlte pwpose of ascertrining whether there is a 
total km or not^-the ship idiotdd be taken to 
bet of that value, so that when a qvestfon^arises 
witetimr it woold be worth while to repair , it 
ssttlit be aasomed that the vessel would be 
worth that sum when repaired? 

rOr ^ for the .pmrpbse 

et/aaoiiria^^ amount of coinpettsatioa to 
Im iinU & wiwa tine has 

ii;altts.'-:si^ bo 

dispulesm "to the 

niiwttiim of integasti ^ 


of loss, whether total ornot, is to be determiMd 
just as if there was no policy at all ; and-w 
established mode of putting the question, whsti 
itis alleg^ that there has been what is 


hims improperly called a constru^ve total mip 
of a ship, is to consider the poHcy slt^jgmhsf 
out of the question, and to mqidm what, 
dmt uninsured owner would ■ have diiM 
state in which the vessel waa 

perils 'insmredagai^. 

he would not have repMwdi 
ts- desfiied to. be lost. ■ ■ ■ ' r 

When this test has been apphed^ 



Smf^rwr Ckm^9: HoM§e qf hwA^^Lord Ckancdlor. — BoUa. 


.tetiW'Of'tlie bteh ttam daMnottiail^ 

dm* of ammM^utatiam isiAheaitoidiie 

iixed»v* 

Ut itfMpain pol6y, the compeneation must be 
then ascertained by evidence. 

In avahied oxie, the iigree^ tota^^ value is 
eonchisive; each party has conclusively ad* 
tidtiUd Wat this sum shall be that whibh 

Ab is lintlded t6 receive in cate of a 

total loss. 

H id aitpisd that this course of proceeding 
infringes on the generally received rule, that 
an insfnranee ie a mere contract of indemnity, 
fer thus the ^assured may obtain more than a 
compenaacioil for his loss ; and it is so. 

A pclk^ of insurance is not a perf^^ct con- 
tract of indemnity. It must be taken with 
thin qmdiftcalioni that the parties may agree 
lapfomiaiid in estimating the value of the sub- 
ject assured, by way of liquidated damages, 
fm indeed they may in any other contract to 
indemiiify. 

nottr Cbnncrnor. 

Lewia V. Darner. June 4th, 1S47« 

COSTS OF PROCUSDING IN ONR OF TWO 

nUlTS AFTER NOTICE OF DECREE IN THE 

OTHER. 

4/* the decree in one of two suits will effect 
the object of the other ^ the proceedings in 
the latter may be sfayeajL but the party 
moving is not entitled to Ms costs from the 
party restmined, and who has notice merely 
of the decree. 

Mr. Kenyon Parker, witli whom was Mr. 
Holt, moved to discharge or vary the order of 
the yice*Chaneellor of England directing the 
plaintijBT to stay proceedings in his suit until 
fnrtlm order, and to pay the costs of the ap- 
plication to stay proceedings. Two bills had 
been filed, the first by Lord Portarlington, as 
reriduary legatee, against Colonel Damer, the 
executor of the late Lord Portarlington ; and the 
second against the same defendant in the same 
capacity, by Lewis, a specialty creditor. Puh- 
licttkion In noth suits passed on the same day, 
*via., on the 30th of April last, and Lewis pro- 
ceeded to Mt down his cause for bearing. A 
decree having been obtained in the first cause, 
the defendant gave notice of it to Leu'is, who, 
ESlwitbetanding, continued his proceedings, 
and consequently the defendant obtained the 
order which was now appealed against. ITie 
leamod counsel contended that Lewis would 
not be so much benefited by a decree in the 
ftrs^ as be would be by one in the second 
cause, and tbesr complained of his being com- 
pelled to pay Che costs of the defendant, who 
made the application, and of those other de- 
fendants who had been served with notice and 
appeared at the hearing of it. Bud gen y. 
5oee, 3 Myl. Ss Cr. 683. 

Mr. Stsorf, Mn J. Parker^ and Mr. FoUett, 
®***J^^d diat the decree in the first esuae 
would eflect the object of the eecond soit, and 
argued, that as the plaintifiT in the latter had ' 


pr98e«^9 ftfter 

deem in l&mer, he wa* p»iwl|r 
to pay the costs of the application to stay suen 
proceedings ; and although no case went the 
length of*iQn|Bttbi[ sncil* pantV to pay costs, 
there wpre several in which beh&dbeenfefiM^ 
them. Curre v. Bowyep, 3 Madu. 4it6 ; Anon. 
2 Sim. & St. 424 ; Jackson v. Leaf, 1 Jac. & 
W. 229 ; Clairke v. Lord Ormond, JaCk 108 ; 
Pott y. Qttllini^ I Sim. & St.^06; Terrewe^v. 
Featherby, BronA v. Skinner, and Dyer v. Iwure* 
ley, 2 Men pp. 480, 4Sl, and 482 $ Mttrlin v. 
Martin, 1 Ves. 211; and Broofa v. Reynolds, 
1 Bro. C. C. 183, quoted in Daniel’s Chancery 
Practice, 2nd ed. p. 1488. 

Mr. ColHss appeared for a trustee. 

The Lord Chancellor, without hearing the 
termination of Mr. AT. Parked s reply, rsmariced, 
that no authority had been shown in whidh a 
party haring merely a notice of a decree in 
another suit, but persisting in ]>roceeding wiA 
his own suit had been ordered to pay the oasts 
of an application by the other side to restrain 
such proceedings. The cases merely extended 
to the refusing him his own costs, l^ides, in 
this instance. Col. Damer had not applied in 
his character of defendant in the second suit, 
but as defendant in the first, and had thereby 
made it necessary to serve all the other defena* 
ants in that suit with notice, and thus entailed 
the expense of more than one set of costs. His 
lordship had not been convinced that the de** 
cree which had been obtained in the first suit 
would not effect the object of the plaintiff in 
the second, and therefore be was not entitled 
to receive the costs of the application to re-- 
strain him from going on with it, and to this 
extent the order appealed against must be 
varied. 


KoIU Coatt^ 

Hulmev. Chitty, June 19, 1847. 

DBCREB.-^EXECUTORS. — PARTNERS. 

The court will, on motion, introduce into a c/e« 
cree a direction, that monies ordered to be 
paid to executors shall be paid to them 
or either of themf* but not a direction that 
monies ordfved to he paid to a soUcitcr 
shall be paid to his surviving partner. 

Mr. Robson applied, that a decree which di- 
rected a certain sum to be paid to two exacm> 
tors might be varied, by directing the sum to 
be paid to them or ritber of them, one of them 
being dead ; to which Lord Lassgdals assented. 
He then asked that the decree might be fur- 
ther varied, by directing a sum of mmey to be 
paid tb tiie surviving partner of a micitor, to 
whom the decree directed paymmi to be made^ 
who was also dead. But iw Lord Langdaie 
rf&sed to do. 

He said, that in the ease of executors the 
right survived, ^ this was o new claim. It 
most be dealt with as an order arising out o£ a 
supplemental fact He however would 
an ordmr, with the coneent of the surriexw 
partner, Aat the money should be paid to Ae 
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Sttperior CourU: JMU.-^Viee-Citmerihr, 

Bcntonoftlie deceased partner, but n most was, andattbenextaskedtliata 
ktubMattitTb tfrdar, andtM'hti be derided>upeie it<ae itiMeat 


, ridAfld be tthdft on pettUott.' 

,U I , * 

-n; — 

V<c«*tttminlter sf tSfiqluRb. 


be decided ‘upeie ittae itiMeedC ygdi awM a t . 
opinien that after -idw •etepai Ae (pdaiatilp Iwl 
taken he had no right to obtun the order.Utxn 

Motioei f rntiedf 


atiim t(f JMiwtoot V. Bfottit, May lst> 

1847. 

IlfJVNCTION.~AM8WSB.— >AmOAVJ[T. 

0n a motion onJ^Unff ofmtvaer io ^aotoe an 
upaecilm, Meld, that an qffidaoit ip prow 
tie idenfUv qf a model filed emce the ae* 

‘ oiler could not be admitted, 

\ 

Ik this case an exparte injunction had been 
obtained, and the d^ndant now made a 
aaetioi^ on the filioff hie answer, to dissolve it. 

Mr. Stuart and Mr. fT. M. Jamee pwoposed 
to read an affidavit to identify certain models 
referred to in the answer, the affidavit having 
been died since the answer. 

Mr. Bethell, cont^ objected to the admis* 
aion of Ae liiidavit, and cited Barweli v. 
Brooke, 7 Jur. 364. 

The VUse~CtumeeUor sud, that if the answer 
lia«l been so framed that the court must neces* 
aartty infer that chat is the same model which 
is mentioned in the answer, he might have 
loolied at Ae model for the purposes of the 
motion, but it appeared that Aat could not be 
satisfactorily explained, except by having re> 
coarse to other evidence than Ae answer, and 
rsconrse had been had for that purpose to an 
affidavit, but he was clearly of opinion that such 
affidavit could not be received. 

Lovell V, Andrew. May 8th, 1847. 

AMSWBR.— lUPBRTlNSNCB. 

An €mswer cannot he referred for impertinence 
after an dbjafiSon for want of parties raised 
bp it kaeoeen eet down to be aiyued by 
plaintiff. 

In Ais case an order had been obtained at 
Ae R^s by plaintiff for referring the answer 
fpr impertinence. On the 28th April plaintiff 

g t down the cause to be heard on Ac objection 
r want of parties. On Ac 3oA April plaintiff 
died 'exceptions to the answer for impertinence, 
and on let of May obtoined an order of refer- 
e»c6 at Ae Rolls. On Ae 4th May the ohjec* 
tifiMt were allowed. 

M(t Betkell and Mr. TerreU now applied on 
tHeMf of the defendant A have the order dis- 
charged wiA costs. 

Mr. JBMom, contrk, objected that Ae conrt 
had ho ju^dktiun to entertain the motion, and 
dted'the mh Order of May 9A, 1839, and Ae 
cMeoef HoeperV. Wower, 6 Beav. 173i and Si. 
Dewrme, 6‘fieav. 684. 

The Vice^Ckaneellor said, that although Ae 
wos set down to bo argued upon '^Ae 
^tsttsled'hi As btil, 7 et Aat objeetieu eould 
aoneidered'wlA v^pird <to*what was 
Mafe d 'tipon Aetthswer.*' Pildntiff (tt <MW mo- 
atiOIM^Mdd AattAflVeeOnl ccHfldtBOt ^nd as it 


jB^oons V. Vro^ie, June 2i, 1947.' 
ICONOrRUCTtON OF WILU — 'l^BGAO^ 
CHAROBO ON RBAI. BSTATB.— R^jWIfAgjy 
1.BOATRB. 

*» 4 

0» iMe^ consiruetion qf « wHa Holcim Hat 
certain legaciee were charged on real eeMa^ 
and that bg the wordev ** I leaoe and^ kee 
queath to D. C. the eum qf 2000/s« and aiea 
to be mg residuary legatee,^* itwasintetuled 
that D. C. should take all the teetaUxr^s re- 
siduary real eetatCo 

Mo CuRRTK^ by hts will dated F6{K27,ld34j 
gave all hie real and personal estate in posses- 
■ion, reversion, expectancy or remainder, where* 
soever situated in England, (except as tberefai 
mentioned,) to D. Currie, and* M. 1>. Carrie^ 
their executors, administrators and assigns, 
upon trust, that they, or the 8^lTivor8 of them, 
or the heirs or asbigns of such survivor 
should, as soon as convenient after his death, 
out of his personal estate, or by sale, mortgage, 
or other dispobition of his real estates, or any 
part thereof, pay a legacy of 1,500/. to Flora 
Crosbie, Ins si'^ter, as therein mentioned. The 
will then proceeded, — leave and bequeath 
unto J. Currie the sum of 1,000/., to be laid 
out at eligible Purity, and the interest to 
paid to him during his life, anc^ at his demise, 
the said sum to be divided aihongst his sur- 
viving children, giving bis son M. Currie, 100/« 
towaras completing his medical education. I 
leave and bequeath unto my brother D* Cttnfb 
the sum of 2,000/., and also to be my residua^ 
legatee. I bequeath to iny naternai silver; Q. 
Currie, the sum of 200/. for her own almlnte 
use and benefit, and I do hereby appoiM tsif 
said tnistees to be executors of this WiB 
and testament, llie questions raised 
whether the legacies given by the 
chargeable on the real estate, and wfaetibsp 
Currie took the real estate not dthikwilW'diW^ 
posed of, under the words letiduarylogaitset^ 
Mr. Stuart and Mr. Shapter, for the pla^ 
tiffs, urged, that as assignees of the testaloi^S 
heirrat-kw, they were entitlod to the xmdisposeii 
of real'estate. 

Mn Bethell, Mr. Hetberington, and Mr. J ^ saf^ 
son, for the representative of £>. Cume, coinv 
tended, that the words residuwy legatee*' 
ried the residuary real estate, and that thewonl 
legatee** meant devisee f* citing Hqpe ^ 
Taylor, 1 Burr. 268 ; Pitman Wo Stevens",- n 
East, 505 ; Httrdacre v. Nash^ 5 T. R. 'Pk9^ 
Davenport v. Colinum, 9 Mees* & W. 

Sim. 588. " ^ 

Mr. Stuart, in reply, urged tbat 
no^ absolute conveision, the trustees 
power to raise the legacy by movt^^ld^ toM( 
wiAomtsSle. TliotAerebvaA^noAiA'^ 
will showing an intenttoli to chisiif^elh0h^|lll8llh 
( mt the lanoi * Neither was)thsl'e<<ail^fliUN^ 




Superi^ 


tibe stator inaaiit dev^Mo^by lite 
m itert ms in the oase irf^SM^^ 
and tbe olh^ cases eite^ir 
said* thait iiiany o€ 
valuable as giving tbe iM!sr- 
^ which bad been put on the word 
and that there wei^ many ixudanees 
in which that word had reference tOj and had 
I|$l^ applicable to, real estate. It was evi* 
} d^t that the testator was a person very de« 
..ficient in legallearning, and had used the term 
. legatee as well to a person taldng 

limd as to one who was to take personalty. He 
of opinioii that upon the natural 
cmstructm^ of the whole will, the testator 
hseant his brothers and sisters to take all their 
. l^acies as chargeable on the real estate, and 
that D. Currie was only intended to take after 
ptyment of all the others, but then to take 
-osirything, whether real or personal. It was 
mpt reasonable to cut down the word residuary 
bemuse it happened to be joined with the word 
legatee. 

<Qttecn'a 13tnc|g. 

(Before the Four Judges.) 

Wwlmer and others v. Toby. Trinity Term, 
1847. 

iklLWAY SH ABBS.— ACTION FOB DEPOSITS. 

s A* jS^lied to the provisional directors of a 
raiiipiiy company for an allotment of shares, 

' and 40 were afterwards allotted to him. 
Between 4pe time of the application for 
shares and the letter of allotment several 
'^nomes had been withdrawn from the pro* 
visumal committee and adfUitional names 
had been added. A managing committee 
wf^ appointed from among the provisional 
directors, and by them an action was com- 
mmced to^ recover from A. the amount of 
iVe deposits to be paid on the shares al- 
loiiedto him. 

Held, that inasmuch as the shares were not 
allotted to A. by the persons to whom the 
' a^ sb^treswas made, the evi- 

dence failed to support the contract alleged 
tn t As declaration, and the plaintiffs were 
nonsuited, 

I This was an action brought by the com- 
^ inittee of management of the Exeter, Plymouth, 
;^^d JDevonport Railway against the defendant 
far mo deposits upon ^ shares allotted to him 

sum of 21. 12a. 6d. 
wa^ tb each share, A prospectus 

by the company, on the 14th of 
iS45j for a railway to be made 
caued tfae direct l^eter, Flycnouth, and Devon* 
port nulway, capital on%; million, in 40,000 
. TOgres. * Pn the 13 th of October an application 
xnade^by tbe defendant for an idlotment of 
On the 15th of December, 40 shares 
aflotte J to the defendant, the deposits upon 
■ VTOch w to be paid on or before the 20th of 
Iweinber, and on the 30th of December the 
gbahdoned. The application for 


shares was niads the pr«»virioi^ diredtom^ 
and the aefion. WM by the 

committee. , Tbs plaintifi only issued 36,(iOD 
shares. The letter of application and the letter 
of allotment constituted the agreement dedated 
upon.^ The case was tried on the Western 
Circuit, before Mr. Baron Bolfe, apd a verdiet 
was found for the plaintiffs for 1051* /The 
learned judge was of opinion that the allotment 
of sharef^d taken place withth a reasonable 
time aft^: the appltmtion, but that, question 
was left folr the consideration of tbe jury. It 
appeared in the evidence that a change had 
taken place in the persons forming the pro- 
risional committee between the 1 3th of Octo- 
ber and tbe 15tb of December, that some 
names had been withdrawn and others substi- 
stituted in their place. 

A rule nisi was obtained in Easter Term to 
enter a nonsuit, on the ground that the plain** 
tiffs, the managing committee, were] not the 
parties with whom the defendant contract^. 
The rule was also granted to arrest the judg- 
ment, or for a new trial, but upon these points 
the court did not give any judgment. 

Mr. Crowder and Mr. Greenwood showed 
cause. 

Mr. Serjeant Kinglake and Mr. AT. Smith, 
contrk. The contract was made with the pro- 
visional directors, and between the time when 
the application for shares was made and the 
leUer of allotment, several names had been 
withdrawn from the committee and others 
added. The parties, therefore, with whom the 
contract was made were not the parties who 
bring the action. Piggott v. Thompson > 

Lord Denman, C, J., now delivered the judg- 
ment of the court. He said that one of the 
many points raised in this case would be suffi- 
cient to determine it. At tbe trial of the cause 
a prospectus was produced, containing the 
names of certain persons wlm were described 
as forming the provisional cmimittee. Some 
of the same persons were described as the com- 
mittee of management. After the issuing of 
the prospectus, the defendant sent a letter to 
the committee applying for the allotment of a 
certain number of shares. That letter con- 
tained the usual {promise to pay the deposit on 
the shares that might be allotted to him. That 
letter and the answer to it were relied on as 
constituting a complete contract, by which the 
defendant expressly undertook to pay the 
money now sought to be recovered from him. 
The evidence, however, showed that in the in- 
terval between the day of the application and 
that of the ^lotment there had been a change 
in the eonstitutioh of the provisional committee 
by the retirement of certidn indivi^llials origi. 
nally numbered among its members. The de- 
fendant theisfore contended, that as the appli- 
cation for railway shares was much influenced 
by the knowledge which each applicant had of 
the character and responsibility of the gentlemen 
forming the committee* he was not bound to 
accept the shares merely because 1^ had 


*» 3 Bos. 8e PuL 147. 
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fyr them* bat was entitled to a notificmion 
€f the change eo that he might reconaideir We 
a|i|dieatioii» and detennine whether^ after the 
wMidrawal of geademon in ^om be mi^t 
place particular confidence^ he etiil desiredf to 
obtain shares in the railway. The court was of 
opinion that the objection arising out of the 
dhange of committee-men must prevail because 
the simple fact of the change showed that ^the ; 
persons who received and answered the letter 
were not those who subsequently allotted the 
shares ; in other words^ that the persons who 
attempted to enforce the contract were not 
those with whom the contract was made. That 
being so, the defendant was entited to a nonsuit. 
There were other objections to the verdict, 
which, if allowed, would entitle the defendant 
to a new trial ; but as this ol^ection entitled 
the defendant to enter a nonsuit, it was unneces- 
sary to dibcuss those objections which would 
only call for a new trial. The rule for a non- 
suit must be absolute. 

Rule absolute to enter a nonsuit. 


Sxrirqiitr. 

Washhourne v. Burrows, Trinity Term, 
May 28, and June 12, 1847. 

USURY. — INTEREST IN X^ND. REPLICA- 
TION DB INJURIA.** — PLEADINGS. 

7b action of covenant for payment of 250?. 
and interest, the defendant pleaded that 
the covenant was entered into in pursuance 
of an usurious contract to pay more than 
hUper cent, interest, and that payment was 
secured hy a deed whereby the defendant 
bargained and sold to the plaintiff the crops 
of grass growing on certain land. To this 
plea the plaintiff replied that the contract 
was entered into after the passing of the 
2^3 Viet, €, 37. On demurrer to the re- 
plication, field, that the plea did not show 
that the money was secured on an interest 
in land, inasmuch as the crops of grass 
might have been sold to the defendant by 
the owner of the soil on the terms that they 
were to be cut by him and delivered to the 
defendant as a personal chattel. 

Held, also, that in a plea of usury it is suf- 
ficient for the defendant to allege that the 
contract is void under the stat. 2, 12 Anne, 
c. 16. s. 1 j and the plaintiff, in order to 
take the case out of that statute, must reply 
that the contract was made after the 2 ^ 3 
Vtct. c. 37» and does not relate to land. 

Held, also, that de in)uri& is a good replica^ 
tion to a plea qf J^md in an action of 
covenant. 

This was an action of covenant on a deed, 
wherel^ the defendant covenanted to pay the 
plaintiff 250?. and interest. 

The defendant pleaded, (amongst other 
pleas,) thirdly, that the covensmt was entered 
into in pursuance of a usurionl contract, by 
which tne defendant lupresd to pay more than 
5/« per cent, by way oT interest^ and that the 



^ymsnbwas secured by a dCed,' 
defendant baigamed, asid sold to — 
by way of security, eertim persentfi 
and also the erope of oraes then gei 
certain lands mentioned m the plea, ' 
or by force of tljif 12 Anne, c. 16, s. 1, A 
the covenant became and was wholly in 
law. ** 

4thly, A general plea of fraud. 

To the thurd plea the plaintiff replied, fret 
the contract was entered into after passiotf 
the statute 2 & 3 Viet. c. 37. To this TvpShf 
tion the defendant demurr^ generally. ^ 

To the fourth plea She plaintiff replied 
injurili,** and to this replication the defend^ 
demurred specially, on the ground that tfaa 
general replication de injurili’* was inapj^ 
cable to a plea of fraud in an action of 
nant. 

Pcacocl*, in support of the demurrers. Croshg 
V. Wadstcorth, 6 East, 602, and Rodweti ir* 
Phillips, 9 M. & W. 501, show that S crop of 
growing grass is an interest in land. The idea 
therefore takes the case out of the statute 2 & 3^ 
Vict. c. 37, which repeals the usury laws, CR- * 
cept as to money lent on the security of land 
or any inf crest therein** But even u the plea 
does not show that the money was secured 
upon an interest in land, it is still a good plea^ 
because it alleges that the statute of Anne was 
violated, and it is not necessary for the defend- 
ant to show that the case was not within the 
statute of Victoria. Thibmlt v. Oibson, 12 ML 
& W. 88. 

As to the demurrer to the replication to the 
4th plea; that replication is inapplicable, be- 
cause fraud avoids the contract ab inilib, so 
that in fact there never was any such covenant 
as alleged in the declaration. The cases iit 
which that replication had been held good 
are those of bills of exchange, where the instru- 
ment is not absolutely void as against a third 
party who was not privy to the fraud, CoopprT* 
Garbett, 13 M. & W. 88. He also cited Pella 
v. Rose, 12 id. 435 ; De Wolfv. Bevan, 13 jtf. 
160. 

Gray, contrk, argued that the 3rd plea did 
not show that the money was secured upoh an 
interest in land, and tnzt the plea would 

E roved hy evidence that the plaintiff, not 
eing owner of the land, was yet entitled to the 
grass in question, as having purchased it on 
the terms that it was to be severed by the 
owner of the soil, and then delivered to the 

S laintiff as a mere pefltotial chattel. He cited 
Jtvans V. Roberts, 6 B. & C« 829 ; Graves r. 
Weld, 5 B. & Adol. Il5. As to the r^lication 
to the plea of fraud, he relied on Cospsr Vm 
Oaristt. 

Peacock replied. 

Cur, adv, vultn 

The judgment of the court was delivered if 
^ Royi, B., (after stating the facts). The;ftr»( 
question, therefore, is,, whether the couttpet 
stated in the plea is void under the statate oC 
Anne, notwitnstwding the statute qf Vict0i|lu 
It certainly is void if uie plea aufficiuitte efbMte 
that the security consisted in paitof aailttmit 
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MM S^penot Ctmrio: 

te tiMi 4 ^ ctatnte of Vidoria liai 00 to wlueii inguriH” haa been held to be a 
^eskrim to aodi oeeurMoe* Noir, p«t of . good replication (CV>oper v. Cho*AifO to a plea 
jpmniwl^ aaMgned by way of eecuritjr to the of fraud like the preaent. Judgment wffl 
mwr of the meinef consisted of certain crops therefore be entered for the phuntiff ontlua 
of Mas described in the deed as growing oa ^^pletiu 

— -.1.^ 01. — * — Judgment accordingly. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

ttepal Sssenta. July sc. t 847 . 

Trustees Relief. 

Police Causes. 

Juvenile Offenders. 

House of Commons Costs Taxation. 

Tithes Act Amendment. 

Copyhold Commission Continuance. 
Copyright, (Colonies). 

Joint Stock Companies. 

Bankruptcy and Insolvency. (No. 3.) 
Masters in Chancery Affidavit Office. 
Turnpike Acts Continuance. 

Ecclesiastical Jurisdiction Amendment. 

IRouse of Rorbs. 

DILLS POSTrONED. 

Charity Trustees. 

Clergy Offences. 

These remained on the List till the close of 

'accordiM to the principle laid down in TAiifluftl were previonaly 

V. Qi^ton. The question then arises, whether Postponed : 

---- - -- I Incumbered Estates, (Ireland). 

Consolidation and Amendment of the Law 


- oertam estate calW the Sheepiag House estate, 
and it omfi ar|niea, on the authority of Crooby 
V.. WMbworik, that fhis is am interest in limd. 
linben a sale m mowiajg ctops does, and when 
it does not, conrer an interest in land, is often 
a qMtion of much nicetv. But certainly, when 
die owner ofthe soil sells what is growing on 
the land (whether the natural produce, as 
timber, mss, &e., or fimetus inaustriales, as 
oonv» ^se, or the like,) on the terms that he 
is to cat or sever them from the land, and then 
4elhrer them to the purchaser, then the pur- 
chaser aOqitives no interest in the soil, which is 
in suoh ease only in the nature of a warehouse 
ftw what is to come to him, namely, a personal 
ohattdl. This doubt, however, is, what is the 
tme tneaoing of the plea as to these crops ? 1 
the case will be in the same position 
^ os if the plea had contained no reference to the 
subject-matter of the security, but had merely 
' alleged that the covenant sued on was void as 
been entered into pursuant to an 
. usurious contract for taking more than five per 
* wut. iaterest. Such a contract would clearly 
' tR^void under the shitate of Anne, and that 
atafute beiW ktill in force, the plea is prima 
ySmie a good answer to the plaintiff’s demand 


tbevpisintiff gets rid of the effect of the statute 
of Aiiiie by merely stating that the contract 
^ anas enlereu into after the passing pf the statute 
of Victoria. We think he does not. The true 
effect of thp statute of Victoria is to except j 
from the operation of the statute of Anne all ' 
contracts not relating to land, and when the de- j 
fmdanVhas by his plea clearly brought the case ' 
witluii we operation of the old statute, it is not 
sufficient for the plaintiff to reply that which 
may or may not bring the ^contract within the 

* ojieration of the statute of Victoria. It was in- 
Gumbeqt on him to aver all which is necessary 

* jtOHritdwthat the statute of Anne does not apply 
to the question, namdy, that it was entered 
ifltjbo after the passing of tlie statute of Victoria, 

that it^oes not relate to land. The repli- 
eation^es aver that the contract was after the 
alatntb of^Victori^^ but omits to aver that it 
iras not therefore fails to 

shoV all ttiat ^Ihe nltintiff* was bound to make 


of Bankruptcy. 
Debtor and ( 


Creditor. 



doptang thomjllinMts pn behalf of the plain- 
tiff, that tb^ im aoetl' not show sufficiently 
,that the sedulity did compromise an interest in 
la||d, stiU.we think the plea is good, and that 
the replication offers no sufiicientii answer. 

^ There mukl therefore be judgment for the de-> 
fsndant cm the 3rd plea. 

. As to the replication ithe 4th plea, we were 

all of opinion at tiie time of the ar^^ttoent, th^' ^ . 

was no distinction in principle beti^een jtke session of parliament being at an end, wo 
ims case and the case of a bul of exchange, as shall soon discharge our arCeaifs. 


ifteuse of Commons. 

BILLS POSTPONED. 

Insolvent Debtors. 

Health of Towns* 

Winding up Joint Stock Companies. 

Prisons Regulation. 

Registration of Voters, 
rarliamentary Electors. 

Vexatious Actions. 

Trust Monies Investment. 

These bills continued till nearly the close of 
the session. The following were previously 
postfioned : 

Highways. 

Law of Railways. 

Inclosurc Act Amendment 
Ecclesiastical Courts. 

Gifts for Pious Purposes. 

Agricultural Tempts* Right* 

Encouragement of Life Insurance. 

Roman Catholicsffurtlier Relief. 

Punishment of Death. 

THE ’EDITOR’S LETFER BOX. 

Wb crave isdulg'^nce of our correspondent* : 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATUR-HAY, JULY 31, 1847. 


‘‘ Quod niagis ad nos 

Pertinet, et nescire nudum eat, agitamus.” 

liORAT. 


THE LAW RELATING TO THE 
ELECTION OF MEMBERS OF 
PARLIAMENT. 


As the law with regard to parliamentary 
elections, in common with other branches, 
has undergone various changes in 
course of the present reign, and the noise 
of* preparation for election contests is now 
heard at cvt'ry side, a brief summary of the 
practice and provisions of the several acts 
of parliament at present in force on this 
subject,® can scarcely be considered ill- 
timed, and we hope may not prove alto- 
gether useless to our readers. 


and place then mentioned. The act 7 & 8 
W. 8, c. 25, directs that 40 days shall in- 
tervene between the teste and return of the 
writs, but since the Union with Scotland, a 
period of not less than 50 days is allowed, 
between the date of the proclamation and 
the time fixed for the assembling of the 
the ! parliament. The writs, when issued 
■ by the Lord Chancellor, are taken by his 
messenger to the General Post-Office in- 
London, and delivered to the Postmaster 
General, or his deputy, who is required by 
the 53 Geo. 3, c!. 89, to give an acknow- 
ledgment in writing of the receipt, and the 
time when delivered. The writs mustthen 
be forwarded, under cover to the returning 
officers to whom they are directed, by the 

1 *^ ^ n. M \ 1 t •• 


The matter will be rendered more intel- , ^ ' v t % . 

ligible, by starting with the proclamation ' Post after they have been received 


announcing her Majesty^s intention to 
convene a new parliament, and proceeding 
through the various stages of a general 
election terminating with the return of the 
members ; omitting, in the first instance, 
those incidental circumstances which may 
occasion a deviation from the ordinary 
course of procedure. 

■The order of the Queen in council for 


accompanied by directions to the local 
postmasters to deliver the writs at the 
office of the party to whom they are di- 
rected, and to take an acknowledgment of 
the receipt, which is to be forwarded to 
i the Postmaster General, at the post-office 
;in London, whefe the merriorandum is 
I filed. Where the writs are addressed to 
the Sheriffs of London, the Sheriff of Mid- 


the dissolution of one parliament, and the or any returning oflwer having his 

1 office within fiv« miles of the cities of 


calling of another, is uniformly accom- 
panied by a second order, also made by 
her Majesty in council, directing the Lord 
Chancellor to cause writs to be issued sum 
moning a new parliament to meet at a time 


i 


• There are no less than 95 distinct acts of 
parliament now in force, relating to the Law of 
Elections, and Election Petitions, from the 5 
Rich. 2, to 7 & 8 Viet. c. 108. See Wordsworth 
on Elections, 'fable of Statutes. 

VoL. xxxiv. No. 1,012. 


London, or Westminster, or the Borough 
I of Southwark, the writs are taken directly 
to his office by the Lord Chancellor’s mes- 
senger, without passing through the pdst- 
officc. The neglect or delay to deliver a 
writ is a misdemeanor, and punishable'as 
such. 'l*he officers to whom writs are di- 
rected arc bound to indorse on the writi"* 
immediately after the receipt thereof^ tire 
day and hour on which it was received, 
and to specify those particulars in a receipt 

r 
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mven to tile person by whom it was de- 
livered.^ 

The praceedings which follow the re- 
ceipt of the writ, and precede the election^ 
are subject to different regulations, as re- 
gards elections, for counties, for cities and 
towns being counties, and for cities and 
boroughs. In counties, the sheriff, within 
two days from the receipt of tlie writ, 
must cause a proclamation to be made for 
the election, not sooner than the tenth day, 
nor later than the 1 Gth day, from the niak* 
ing of such proclamation, (25 Geo. 3, c. 
84, s. 4,) In cities and towns being 
counties of themselves, where the writ 
goes directly to the returning officer, the 
election must be holden within eight days 
after the receijit of the writ, and three 
clear days’ notice of the time and place of 
election must be given, which is calculated 
exclusive of the day of notice, and also of 
tlie day of election, (3 & 4 Viet- c. 81 ). In 
cities and boroughs the writ goes, in tlic 
first instance, to the sheriff, who is bound 
to make out his precepts and deliver them 
to the various returning officers of the 
cities and boroughs in his county, within 
three days after the receipt of the writ, 
and the election must be holden within 
eiglit days after the receipt of the precept, 
the returning officer giving at least three 
f!lear davs* notice of the day of election. 
(7 & 8 W. 3, c 25, and 3 Sc 4 Viet. c. 81.) 
Notices of election must be given in all 
places, between 8 o’clock a. m. and 6 
o’clock V . M., from the 25tli March to the 
25th October, and between 8 o’clock a. m. 
and 4 P, m., during the winter months. 
(33 Geo. 3, c- G4 ) Particular places have 
been appointed in certain counties for hold- 
ing elections by the Reform Act, 2 W. 4, 
c. 45, and the Boundary Act, 2 Sc 3 W. 4, 
c. 64, but in counties for which no particu- 
lar place is specified, the election must be 
lield at the usual and customary place of 
election. 

The proceedings on the day of election 
are as follow Between the hours of 8 
and 11a.m., the sheriff', or other returning 
officer, should open the election by reading 
the writ or ^precept, and then taking the 
bribery oath, which may be administered 
by any justice of the peace, or if none be 
present, by three electors. The Bribery 
Act, (2 Geo. 2, c, 24,) is then read, where- 
upon the returning officer asks the electors, 

»» See 36 G. 3, c, 84 ; 53 G* 3, c. 89 ; and 7 
& 8 W. 3, c. 25. 


irhom they elect to serve them in parlia- 
ment? and each candidate proposed by 
one elector and seconded by another. 
After a reasonable time, and an inquiry 
whether any other elector has any other 
candidate to propose, if no other candidate 
is nominated beyond the number required 
by the writ or precept to be returned, the 
returning officer, without any show of 
hands, or any further appeal to the electors, 
is bound to declare those proposed elected* 
If a greater number of persons are nomi- 
nated than can be returned under the writ 
I or precept, the returning officer is to de- 
termine the election, either by the view 
upon calling for a show of hands, or by the 
poll. An election by the view can only be 
made by consent of all the electors present. 
A candidate, or any elector, may demand 
a poll, and when legally demanded, it is 
imperative on the returning officer to grant 
a poll. (7 Sc S W. 3, c. 25.) But the poll 
must be demanded either before the ma- 
jority is declared upon a view, or within a 
reasonable time afterwards. 

Each candidate maybe called upon after 
the nomination, on the day of election^ or 
any time before the day fixed for the mcet- 
ing of parliament, upon the written request 
of any other candidate, or of two registered 
electors, to declare his qualification, and if 
the candidate so called upon wilfully refuse 
to comply w ith the request for twenty-four 
liours, his election and return w^oiild be 
void. (1 & 2 Viet. c. 48, s. 3.) Tfie de- 
claration of qualification may be made be- 
fore the returning officer, or a justice, or a 
commissioner specially appointed, and it 
must be certified to the Court of Chancery, 
dr the Court of Queen’s Bench, within 
three months. The qualification of mem- 
bers is now regulated by the stat. 1 Sc 2 
Viet. c. 48, s. 2. To represent a county, 
the member must have an estate arising 
out of real or personal property of the 
clear yearly value of 600/. ; and to repre- 
sent a city, liorough, or town, a similar 
estate of 300/. per annum, over and above 
incumbrances. The estate may arise out 
of any interest in land of any tenure, legal 
or equitable, situated in the United King- 
dom, or the rents and profits thereof; or 
out of personal property, or the interest, 
dividends, or annual proceeds thereof. The 
member, how^ever, must have an estate for 
his own life, or the life of some other per 
son then living, or for a term of years ab 
solute or determinable on his own life or 
the life of some other living person, of 
which term not less than thirteen years 
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shall be unexpired at the iitne 
election.^. 

In case of a tested electidn, tiie re- 
turning officer's to cause booths to be 
erected for the convenience of ;.tahing tljc 
ppll; and by the 6^7 W. 4, c.,10|!j^n» 
in counties a pollipg booth is to be pro> 
vided at each polling place for evfery 450 
e]ectors> at an ex]>oiise not exceeding 40/. 
Pursuant to a provision contained in the 
statute 2 W. 4, 46, s. 63, the pollihg 

places in: counties enumerated in tlic 
schedules to the Boundary Act, but ad- 
ditional polling places have been appointed 
by the Privy (council, upon the application 
of justices under the 6 & 7 W. 4, c. 102. 
In cities pr boroughs, the returning officer 
should provide pollihg places for tlie dif- 
ferent parishes or districts for the city or 
borough, but the expenses must not exceed 
25/. for the booths, for any parish or dis- 
trict, and they nuist b^ so arranged that 
no greater number than SOC) electors shall 
be compelled to poll in each bootli or com- 
partment. (2 W. 4, c. 45, and 3 & (> W. 
4, c. 36.) Tlie booths are provided at the 
joint and equal expense of the candidates, 
but if a candidate is nominated and de- 
clines going to the poll, lie is not liable to | 
defray any portion of the cx{)cnses ; and if 
a person has l>een proposed without his 
consent, the proposer is liable to tiie ex- 
penses as if he had been himself a candi- 
date. If the returning officer incurs any j 
expenses, beyond those specified by statute j 
the candidates will not be bound to reim 


and then the polling must take place OU 
the! rpllowing days res|^ctively*r 
4i c. 86^) In counties the polling 
tinues for two days : on the . first 
s^ven hours, comfuencing at 9 b^clock a. m.; 
and on the second day for eight hours, 
finally closing at 4‘ o’clock i>. M. In citie^' 
and boVouglis the poll continued during die 
day only, coiiimencrng at 8 o'clock 
and closing at 4 o’clock p. m: 

When onpe the sheritf, or other return- 
ing officer, grants a poll, he blight ttr 
ceed witii' it, and if a candidate be proposed 
at any time during the polling, and has a 
majority of votes, his election will be valid; 
but, although a poll be granted, if no votes 
are tendered within a reasonable time after 
the poll opens, the returning officer may 
declare the numbers upon a view. 

The returning officer is required, befoi'e 
the polling day, to ^cause a copy of the re- 
gister of voters to be prepared for use at 
each polling place, wliich he must certify 
under ins hand to be true ; and he is autho- 
rised to appoint a deputy to preside, and 
clerks to take the poll, at each polling, 
place. The poll cleiks are sworn by the 
returning officer, or his dej)uty, truly and 
indifferently to take the poll, and they 
must enter the place of the electors’ quali- 
fication, as declared by him at the time of* 
voting. The returning officer, or his 
deputy, may also appoint commissionera- 
for the purpose of administering oaths, if 
requested by any of the candidates in writ- 
ing.’* The deputies are paid after the rate 


burse him, unless they have rendered 
themselves liable by contract, express or 
implied. 

Where a poll is demanded, it cannot take 
place on the day of nomination, but must^ 
be appointed in counties to commence on 
the next day but two after the day of nomi- 
nation, unless such next day but two 
should happen to fall on a Saturday or 
Sunday, and in that event, the poll must 
begin on Monday. W. 4, c. 45, s. 62.) 
In cities or boroughs the poll should com- 
mence at 8 o’clock A. M. of the day next 
following the day of nomination, unless 
such day next following sliould fall on a 
Sunday, Good Friday, or Christmas day, 

® By the 1 & 2 Viet. c. 4S, s, 9, the members 
for the Universities of Oxford, Cambridge, and 
Trinity College, Dublin, and the eldest ^ons of 
peers or lords of parliament, or of any persons 

a ualified by the statute to serve as . knights of 
tie shire, may sit without any property qualifi- 
cation. 


of two guineas a day, the poll clerks each 
one guinea a day, and the commissioners 
one guinea a day, and the returning officer 
is entitled to be repaid those expenses by. 
the candidates in equal proportions. The 
candidates may severally nominate one 
person to act as inspector or cheque clerk, 
for each clerk appointed to take tlie poll 
and the returning officer allows a cheque 
book to be kept ’by such inspector at every 
polling p’ace. (18 Geo. 2, c. 18, and 19 
Geo. 2, c. 28.) In places where the num- 
ber of electors does not amount to 600, 
there is no statutory provision giving A 
candidate a right to a check on the poll 
book. ^ 

Electors can only be permitted;- to vote 
at the booth or compartment allotted to 
tlie parish or place in respect of which 
are registered. (2 W. 4^ c. 45, s. 68). 
register is conclusive evic^qj^.:Of |be right 

d See ^ Deo. 0,. c*; 73^- 4^ 
and 43 Geb. 3, c. 74. 
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of the elector to vote, and any person ten- at county elections to deliver them in the 
dering his vote is subject to be questioned same condition to the poll clerk on the 
on behalf of any candidate only on two morning of the second da^. On the final 
points, namely, whether he is the person close of the poll, the books are delivered 
whose name appears on the register, and sealed to the returning officer, who retains 
whether he has already voted at the elec- them in the same state until the day next 
tion? If a party whose name appears on but one after the close of the poll, when 
the register has ceased to have the qualifi- the seals are broken, the number of votes 
cation in respect of which he was regis- cast up and declared, and the members 
tered, his vote cannot now be rejected at elected publicly proclaimed. If the day 
the election for that reason, although it next but one after the poll has closed falls 
would be invalid in the event of a petition on a Sunday, the proclamation, &c., is on 
against the return. (6 Viet. c. 18, s. 71>.) Monda}', and it must not be later than two 
The only grounds on which the returning o’clock in the afternoon. (2 W. 4, c. 46, 
officer is authorised to reject the vote of is. Go.) After the state of the poll is de- 
any person whose name appears on the j dared, and the members chosen proclaimed, 
register are, that the voter is not the per- ' the returning officer seals up tlie poll books, 
son whose name so appears, that he has and the candidates, if they tliink fit, may 
already voted at the election, that he has respectively affix their seals. The return-'^ 
refused to take the oath prescribed in re- ing officer, or his deputy, may, if he think 
spect of his identit}" and his not before fit, declare the final state of the poll and 
voting, or that he has refused to take the make the return immediately after the poll 
bribery oath, if required. Falsely answer- havS closed, (2 W. 4, c. 45, s. 08,) but in 
ing cither of the questions already adverted j practice this is seldom done. After ihe 
to, and personating a voter, arc indictable ; members elected have been proclaimed, 
misdemeanors. A candidate may appoint ‘ the returning officer delivers the poll books 
persons to attend at. the booths to detect sealed to the Clerk of the Crown in Chan- 
personation, and any })crson so detected ; eery, or to the postmaster of the place 
may be given immediately into custod}^ ; wlierc such j)roclamation is made, atl- 
and taken before a justice of the peace: in dressed to the Clerk of the Crown in 
such case the vote is not rejected if the : Chancery. 

questions are answered and the oaths taken, i Immediately after the proclamation of 
but the relurnii>g officer should mark in the the members elected, the sherift', in 
poll book against .such vole a memorandum counties, makes his return under seal to 
that it has been jwotested agais^st for per- the Clerk of tlie Crown in Chancery : in 
sonation. Persons wlio.se voles have been cities and boroughs the returning officer 
excluded from the register by a decision of ! returns tlic precept to the sheriff’, and the 
the revising barrister, may tender their sheriff returns the writ, and with it the re- 
votes at the election, and they must be re- : turn of tlie proper returning officer to the 
ceived by tlie returning officer and entered Clerk of the Crown, The 10 & 1 1 W. 3, 
in tlie poll book, but they are distinguished c. 7, requires, tliat the return shall be 
from the votes admitted and allowed, and made with all convenient expedition, and at 
are not counted at the election, (2 W. 4,: the furthest within fourteen days after the 
c. 45, s. 69.) ! election. In case of an equality of votes, 

The declaration of the voter for whom he ! there is properly a double return, and oc- 
means to vote should be made to tlic poll , casionally, wliere there are tw^o persons 
clerk, and It'/ie makes a mistake in entering ; claiming to act as returning officers, they 
the vote he may amend it ; whilst his book may properly make a double return. If it 
remains unaltered, it is the best evidence be impossible to complete the return, the 
of the vote. If the voter makes a mistake sheriff' or other returning officer makes a 
in declaring the name of the candidate for special return. An officer making a wil- 
whom he proposes to vote, he may amend fully false return, or neglecting to make a 
his declaration at any time before the vote return, is liable to penalties. The return 
is recorded by the poll clerk; but after the once made cannot be altered without the 
entry is complete it would be unsafe for the consent of the House, and no member is 
poll clerk to make any alteration. entitled to sit, unless he has been duly re- 

The poll clerks, at the close of the day’s turned, but if the return is good in sub- 
poll, must seal up the poll books amideliver stance, it cannot be successfully impeached 
' them to the returning officer or deputy, for want of form. 

who is bound to give a receipt for them, and The 6 Viet. c. 18, s. 55, contains a pro- 
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vision for the expenses incurred by return- 
ing officers of boroughs, which are to be 
defrayed out o&thc poor’s rates, with re- 
ference to the proportionate number of 
voters in the several parishes of the | 
borough. There is no similar enactment 
as to slieriffs of counties. 

The incidental proceedings at elections, 
and the law relating to undue influence, 
briber}', treating, and riots at elections, as 
well as the proceedings upon election pe- 
titions, will be mere conveniently treated 
of in a future number.*^ 

CLOSE OF THE SESSION. 
liioiDal ^ssentg. 

In addition to the Ijills which rt^ceived the 
Royal Assent on the 22nd instant, stated at j). 
304, the following also received the Royal 
Assent on that day : — 

Canal Companies. 

Highway Rates. 

Passengers’ Act Amendment. 

Stoerk in 1 rade Exemption. 

23rd July, 

Poor Removal Act Amendment. 

Poor Law Administration. 

Commons Inclosure, No. 3. 

Bishopric of Manchester. 


the advice of our Privy Council, to dUseflve 
this present Parliament, which was this day 
prorogued and stands prorogued to Tuesday, 
the 21st day of September next. We do for 
that end publish this our Royal proclamation, 
and do hereby dissolve the said Parliament 
accordingly ; and the Lords Spiritual and 
Temporal, and the knights, citizens, and bur- 
gesses, and the commissioners for shires and 
burghs, of the House of (Commons are dis- 
charged from tlieir meeting and attendance on 
the said Tuesday ^ the 2Jst day of September 
i next : and we, being desirous and resolved, as 
1 soon as may be, to meet our i)eoplc, and to 
1 have their advice in parliament, do hereby 
I make known to all our loving subjects our 
I Royal will and i)leasure to call a hew Par- 
I liament ; and do licreby further declare, that, 
I with the advice of our Privy (Council, we have 
! given order that our Chancellor of that part of 
jour United Kingdom called Great Britain, and 
'our (vh.-mccllor of Ireland, do, respectively, 
upon notice thereof, forthwitli issue our writs 
in due form, and according to law, for calling 
I a new Parliament : and we do hereby also, by 
• this our Royal proclamation under our Great 
•Seal of our United Kingdom, require writs 
! forthwith to be issued accordingly by our said 
! Chancellors resi>ectivcly, for causing the Lords 
i Spiritual and TtMnporal and Commons, who 
I are to serve in the said Parliament, to be duly 
i returned to, and give their attendance in, our 
j said ParliaTnent ; which writs are to be return- 
I able on Tuesday, the 21st day of September 
' next. 


THIS OUEEn's speech. 

Parliament was prorogued by the Queen in 
person, on Friday the 23rd instant. It appears 
that her Majesty was not advised l)y her ininis- 


Given at our ('ourt at Buckingham Palace, 
this 23rd day of July, in the year of our Lord 
1817, and in the 11th year of our reign. 

God save the Queen. 


ters to take any notice of the acts which I 
have been passed during the session for the y 
alteration of the law. 

ThtJ Speaker of the House of Commons, ' 
however, in his addres.s to her Majesty, thus 
brielly adverts to that subject : — ! 

During the progress of the session which 
is now about to terminate, we have maturely ; 
considered various measures for the jtraciical- 
improvemeut of the luiv, and for the amelioration j 
of the moral and social condition of the pco[>le; 
and where it has not lieen possible to bring 
these measures to a sati.sfactory conclusion, we 
hope to liave prepared the way for sound and 
useful legislation in future sessions of parlia- 
ment.” May tlii§ be so ! Amen. 


EGAL CANDIDA'IES FOR THE NEW 
PAULIAMJiNT. 

Aglionby, IL A., Coekermouih, 

Allen, Robert, S, Ij-, Ulrmiuyham. 

♦Benbow, John, Dudley, 

Bernal, R., Ro^dtester, 
f BeLhcll, R., Q. C., Frouie, 

*BIowitt, R. J., Monmouth, 

Bodkin, W, H., Rochester, 

=*Bremridge, R., Barnstaple, 

Buller, (k, Q. C., {Judge Advocate,) Liskeard, 
C’abbell, B. B., Dirmiuyhnm, 

Cardwell, E., lAverpool, 


Cobbett, J. M., Oldham, 

PBOCUAMATION FOR DISSOLVING THE LATE 1 *Cobbold, J. C., Ipswich, 

AND CALLING A NEW PARLIAMENT. Cockbum, A. E., Q. C,, Suuthanipion, 


Victoria R. 

Whereas we have thought fit, by and with 

® For the materials from which this summary 
is framed, we are entirely indebted to Mr. 
Wordsworth’s Treatise on the Law and Prac- 
lice of Elections, a third edition of which has 
been most opportunely published, to which we 
refer those who desire full and accurate infor- 
mation on the subject. 


Cripps, William, Cirencester, 

Escott, B., Winchester, 

Dundas, Sir D., S, G., Sutherlandshire. 
*Freshfield, J. W., London, 

Glover, W., S, L„ Hereford, 

Godson, R., Q. C., Kidderminster, 

Greene, JLancaster, 

Grey, Right Hon.,Sir G., {Home Secretary;) 
North Northumberland, 

♦Grimsditch, J., Macclesfield. 

p 3 
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f*Harvey, D. Whittle, Marylehone. 
Hayter/W. G., Q. C., Wells. 

Hildyard, R. C., Q. C., Whitehaven. 
Hogg, Sir i. W., Bart., Iloniton. 
+Huinfrey, L. C., Q. C., Cambridge. 
Inglis, Sir R. H., Oxford University. 
Jervis, Sir J., Knt., A, G., Chester. 
Jervis, John J., Horsham. 

Kelly, Sir F., Knt., Q. C., Lyme Regis. 
Law, Hon, C. E., Q. C., Cambridge 
rersity. 

Lefevrc, Right lion. G. S,, Hampshire. 
Martin, S., Q. C., Pontefract. 

*Neeld, J,, Chippenham. 

Nicholl, Dr., Cardiff) 

Palmer, Roundcll, 'Plymouth. 
i'* Payne, W., London. 

♦Pearson, C., Jjamheth. 

Richards, R., Merionethshire. 

Roebuck, J. A., Q. C., Bath, 

Rolt, J., Q. C., Stamford. 

Rornilly, John, Q. C., Devonport. 

Shee, W., S. L., Marylebdne. 

Stuart; J., Q. C., Newark. 


thorities, and privileges of the said Court 
of Review in Bankruptcy hereby abolished 
shall be transferred to and vested in and shall 
hereafter be exercised and enjoyed by such one 
of the Vice-Chancellors of the High Court of 
Chancery as the Lord Chancellor shall from 
time to time be pleased to appoint, and that 5^ 
persons now holding office or acting in the said 
Court of Review shall continue to hold the 
!«- same, and to perform the duties thereof under 
the jurisdiction hereby created, in the same 
. manner and under the same tenure and subject 
; to the same regulations as they novr hold the 
I same and act tb.ercin : Provided always, that 
I notwithstanding the ])assing of this act the 
I jirescnt judges of the Court of Review shall be 
lentiPed to the same rank and precedence to 
j which they are 7Knv entitled. 

I 3. JLaica and orders to airpfy to Vice-ChanceL 
' lor so sifting. — And b*^ it enacted. That all 
' laws, orders, find authorities touching the j)rac- 
tico and manner of ])roceedini: in the said 
; (vouit of Review, and apjiealing to and from 
I the said court, shall continue in force, and be 


Talfourd, T. N., Q. S'., Heading. 

Tancred, II. W., Q. C., Banbury. 

Thesiger, Sir F., Knt., Q. C., Abingdon. 
Twiss, H.,Q. C., Bury St. Edmunds. 
Walpole, S. II., Q. C., Midhurst. 

^Warren, S., Finsbury. 

Warren, R. B., S. L., Frame. 

Whatelcy, W., Q. C., South Shields. 
♦W'ilks, J., Si. Albans. 

♦Wire, D. \V., Boston. 

♦ Marked thus, are or have been solicitors. 
+ Thus, declined or withdrawn. 


NEW STATUPES EFFEC/PING ALTERA 
TIONS IN THE LAW. 


BANKRUPTCY AND INSOLVENCY. 


j ajiplicable to the jurisdiction of the said Vic?- 
I Cliancellor so ap])ointcd ; and that all sums 
I and fees shall continue to be ])aya])le and re- 
j ccivablc by the. like persons, and ►shall continue 
I to be j)aid and applied to tlu: like jmrposes, as 
I the same have licretofore been paid and re- 
I ceived in respect of any matter in the said 
! Court of Pc view. 

I 4. Jurisdiction of the Conrfs of Bankruptcy 
j under 5 c‘y 0 Viet. c. 116 ; 7 c. 96, 

I and s <5*9 T7c/. (*. 127, iransferred to Court for 
\ the Relief (f Insolvent Debtora and to the County 
i Courts. 9 10 Viet. c. 95. — And be it en- 

j acted. That from the time this act shall com- 
mence and take cflcct all power, jurisdiction, 
and authority given to lurr Majesty's Court of 
Bankruptcy and district Courts of Bank- 
ruptcy, and to the commissioners thereof, 
in matters of insolvency, by an act passed 
in the 5^0 Viet. c. 11 6, intituled, “An 


10 & 11 VlCT. c. 102. 

An Act to abolish the Court of Review in Bank- 
iTiptcy, and to make Alterations in the Ju- 
risdiction of the Courts of Bankru])tcy and 
Court for Relief of Insolvent Debtors. TJulv 
22, 1847.] 

« 

1, Court of Review abolished . — Whereas it is 
expedient to abolish the (donrt of Review in ! 
Bankruptcy, and to make alterations in the 
jurisdiction of the Courts of Bankru])tcy and 
Court for Relief of Insolvent Debtors ; Be it 
therefore enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of 
the Lords spirilual and temporal, and Com- 
mons, in this preset parliament assembled, 
and by the authority of the same. That the 
Court of Review in Bankruptcy and the offices 
of the chief judge and other judges of the Court 
of Bankruptcy be hereby abolished. 

2. Jurisdiction of Court of Review irans^ 
wed to one of the Vice-Chancellors . — And be 
« enacted, That all the jurisdiction, power, au- 


Act for the Relief of Insolvent Debtors," and 
by an act passed in the 7 ^ B Viet. c. 96, in- 
tituled “ An Act to ainond the Law of Insol- 
vency, Bankruptcy, and Execution,’- and by an 
act jiasscd in the 8 & 9 c. 127, intituled. 

An Act for better securing the Payment of 
Small Debts,” or by the rules and orders made 
in pursuance of any of the said acts, shall be 
transferred to and vested in the Court for the 
^ Relief of Insolvent Debtors iii Flngland, and to 
and in the commissioners thereof for the time 
being, and to and in the County Courts consti- 
tuted or to be constituted under an act passed 
in the 9 ^ 10 Viet. c. 95, intituled “ An Act 
for the more easy Recovery of Small Debts and 
Demands in England,” in manner herein-after 
mentioned. 

5. hi Insolvent Debtors* Court the provisional 
assignee, and in County Courts the clerk, to act 
as official assignee: clerks of County Courts to 
act as registrars I bailiffs of County Courts to 
act as messengers . — And be it enacted. That in 
the Court for the Relief of Insolvent Debtora 
the provisional assignee, and in the said County 
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Courts the clerk of the court, shall in every solvent Debtors, and every such County Court 
case of insolx'ency under such two first-men- aforesaid, shall, from and after the time this 
tioned acts be and act as the official assignee of act shall commence and take effect, have and 
the estate and effects of the insolvent ; and that exercise, in the prosecution of such petitions 
in each of the said County Courts the clerk of and summonses filed and issued in such courts 
such court shall act as the registrars of the respectivtdy, the like power and authority in 
Court of Bankruptcy have heretofore been ac- all respects under the aforesaid acts as the 
customed to act under any of the said acts ; commissioners of Her Majesty’s Court of 
and every such clerk shall do and ])erform all Bankruptcy and District Courts of Bankruptcy 
acts heretofore done and ])erforme(l by such have heretofore had and exercised on the pre*" 
registrars or by the clerk of the Insolvent ^.entation of petitions of insolvent debtors, and 
Debtors’ Court under any of the said acts ; on such summonses as aforesaid, under such 
and every such clerk shall do and xierforrn all acts, except as herein-after othersvise provided^ 
such acts and duties necessary for carrying this and shall each, singly, he and form a court for 
act into effect as shall be ordered by any such every jmrj^osc under this »>r the aforesaid acts; 
County Court, or by any commissioner of the and that e’l'ery commissioner of the said Court 
said Court for tlic Relief of Insolvent Debtors ; for the Relief of Insolvent Debtors shall hence- 
and that the high bailiff of every such County forth, singly, he and form a court for every 
Court and his assistants shall be and act as a purpose under all acts now in force or which 
messenger of the (\)urt of Bankru])tcy and his may hereafter be in force relating to insolvent 
assistants have heretofore been accustomed to debtors. 

act under the said acts ; and such high hailift'- 7. Recited rtc/.v to apph/ to persom petition* 
^nd his assistants shall do all acts lieretoforc j ing ujfm have heen in prison. — And be it de- 
done under the said acts, and shall possess and j dared and enacted, That the said two first- 
enjoy all the ])Owcrs, authoritier;, and j>rivileges : mentioned acts shall apjdy to the cases of 
when acting under the said acts as have boon ! persons petitioning under the said acts, 
heretofore done, possessed, or enjoyed by any ; although they may have heen already in jirison 
messenger of the (\)urt of Bankruptcy or his = under judgment or otherwise for debt, 
avssistants when acting under any of the said i 8. 7/ insolvent shall not have resided six 
acts, and .shall do and perform all such acts as ; months^ jurisdiction vested in Insolvent Co7irt 
shall ordered l)y any sucli County Court for j or County Court. — Provided always, and be it 
the purj)ose of carrying this act into effect. enacted. That if any sucli insolvent shall not 
fi. Jurisdiction of Insolvent Debtors’* Court j have so resided for six months in any one 
and County Coiirt.^. — And he it enacted. That place as aforesaid, then he shall file his ])etition 
from the time this act shall commence and in the said Insolvent Debtors’ Court, and the 
take elfect l lie Court for the Relief of Insolvent jurisdiction aforesaid in the matter of such 
Debtors in England, and the commissioners insolvency shall he vested either in the Court 
ihereiif, and the judges of the (.Vmnty Courts for Relief of Insolvent Debtors in London, or 
aforesaid, shall have jurisdiction in ali matters ; in such one of the said ("ounty Courts as the 
of insolvency and debt under the aforesaid said Court for the Relief of Insolvent Debtors 
acts ill manner following ; that is to say, the sliall direct. 

said Court for the Relief of Insolvent Debtors, : 9. Petitions noxv pending under recited actSy 

and the connnissioiicrs thereof, in all cases in 1 c^c., to he disposed of noUvith standing the 
wliich the in.solvent in cases of insolvency, or ^ptassing of this act. — And be it enacted. That 
the defendant in the case of any summons witli respect to xietitions under the aforesaid 
issued under the aforesaid act for the better | acts or either of them which are now in de- 
securing the payment of small debts, shall jpendence, or which shall have been presented 
have resided for six calendar mouths next iin- jto the Court of Bankruptcy or any District 
mediately preceding the time of filing hi s j Court of Bankruptcy before the time at which 
petition, or of the suing out of any such sum- Uhis act shall commence and take effect, the 
inons aforesaid w'itliin any parish the distance I provisions of such acts, and the jurisdiction of 
whereof, as measured by the nearest highway I such courts and tlie commissioners thereof 
horn the General Post Office in London to the 'under such acts, or under the rules and orders 
parish church of such parish, shall not exceed made in pursuance thereof, shall remain in full 
the distance of twenty miles, to which district force and effect notwithstanding the passing 
the jurisdiction of the said court and the com- of this act. 

missioners thereof under the aforesaid acts is 10. Jurisdiction of the Court for Relief of 
hereby restricted ; and the said County Courts : Insolvent Debtors on circuit transf^red to 
aforesaid in all cases wherein the insolvent or County Courts. — And be it enacted, That from 
defendant shall have resided elsewhere, and and after the fifteenth day of September next 
shall have resided for six calendar months next the circuits of the commissioners of the ^id 
immediately preceding the time of filing his Court for the Relief of Insolvent Debtors 
petition, or the suing out of ahy summons be abolished ; and that if iherea^r aiw- insol- 
within the district of such County Court to vent delitor in custody in any of Her M^esW a 
which such insolvent shall prefer his petition, gaols situated elsewhere than within me dia- 
or to which any plaintiff may apply for any trict to which the juri^iction of such 
summons as aforesaid ; and that every com- is restricted as herein-before mentioned shall 
xnissioner of the Court for the Relief of In- petition such court under any act or acta 
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relating to insolvent debtors, other than the 
two first-mentioned acts or this act, or if any 
such prisoner shall have so petitioned prior to 
the passing of this act, and his petition shall 
not have been heard, or if the same shall have 
been heard and the consideration thereof shall 
have been adjourned, such court or some com- 
missioner thereof shall forthwith, after the 
schedule of such prisoner shall have been duly 
jfiled in the case of any new ])etition, and at 
any time which to such court or commissioner 
shall seem fit in the case of any petition which 
shall not have come on for hearing, or the 
hearing of which shall have been adjourned as 
aforesaid, make an order referring such ])eti- 
tion for hearing to the County Court within 
the district of which such insolvent debtor is 
in custody, and slnall transmit such petition 
and schedule to such court for hearing ac- , 
COrdingly ; and that the judge of such court ' 
shall appoint a time and jdace for such pri- 
soner to he brouglit up before sucli eoiirl, and 
cause the usual notices to he given ; and that 
any court to which any sucli petition shall 
be so referred and transmitted shall have and 
possess the same i^ower and authority with | 
respect to every such petition, and shall make 
all such orders, give all sucli directions, and ' 
do all such matters and things requisite for 
the discharging or remanding of such prisoner, 
and otherwise respecting such prisoner, his : 
schedule, creditors, and assignees, as the said 
Court for the Relief of Insrdvent Debtors or 
any commissioner thereof might make, give, 
or do in the matters of ])etitions heard before 
such court or commissioner under such acts ; 
and that every such petition and schedule, and 
all judgments, rules, orders, directions, and 
proceedings pronounced, made, and done 
thereon in all and every the matters aforesaid 
by such County Court, shall he returned to = 
the said Court for the Relief of Insolvent 
Debtors, signed by the judge of such County 
Court, to he a record of the said Court for the 
Relief of Insolvent Debtors, and to he kept as 
such among the records thereof ; and the said 
Court for the Relief of Insolvent Debtors, and 
every commissioner thereof, in every case in 
which any insolvent debtor petitioning the 
Court for the Relief of Insolvent Debtors 
under such acts shall he in custody in any of 
Her Majesty^s* gaols within the district to 
which the jurisdiction of such court is limited 
aforesaid, and the County Courts in the matter i 
of every ^uch petition so referred and trans- 
mitted for hearing as aforesaid, shall have 
power to issue a warrant or order, directed to 
the governor, keeper, or gaoler, of any gaol, 
directing him to bring the insolvent before the 
County Court on the day appointed for the 
hearing of his petition, or at any adjourned 
sitting held in the matter of this petition, and 
every such governor, keeper, or gaoler shall 
obey such warrant; and every such court may 
order the expense attending the bringing up 
of every such insolvent to be paid by thejsro- 
mional assignee out of the estate and e&cts 
of such insolvent, or if there be xio estate, or 


the same be insufiicient for such purpose, out 
of the interest and profit arising from any 
government securities upon which any un- 
claimed money produced by the estates and 
effects of insolvent debtors may be invested. 

11. Recognizances of sureties entered into 
under 1 2 Viet., c. 110, /or enforcing at- 

tendance of insolvents^ to bind persons to ap- 
pear before county courts , — And whereas in 
! pursuance of an act passed in the 1 & 2 Viet., 

I c. 1 10, intituled, An Act for abolishing Ar- 
rest on Mesne Process in Civil Actions except 
in certain (vases, for extending the Remedies 
of (vveditors against the Property of Debtors, 
and for amending the Laws for the Relief of 
; Insolvent Debtors in England,’’ divers per- 
sons as sureties have entered into recogni- 
I zances to the provisional assignee of the Insol- 
vent Debtors'^ ("oiirt, witli conditions that the 
insolvents therein mentioned should duly ap- 
pear at the time and places therein mentioned, 
and it is necessary that some of such insol- 
vents should appear before the County CoTirts^. 
under this act ; he it therefore enacted. That 
every such recognizance shall extend to bind 
the persons who may have entered into the 
same, in case tlie insolvent debtor therein 
mentioned shall not at the time ‘ aj)pointed 
in such recognizance duly appear before the 
County Court to which the matter of such 
insolvent is transferred by this act and on 
evciy adjourned hearing, or shall not abide by 
the final judgment of such court. 

12. Fees in insolvent Deddors^ Court to go 
in reduction of certain compensations to its 
officers . — And whereas in consequence of late 
alterations in the laws of imprisonment for 
debt certain compensations have become pay- 
able and are j)aid by thi‘ commissioners of 
her Majesty’s treasury to the officers of the 
court for the relief of insolvent dc]>tor.s in 
respect of the diminution of fees received 
therein : And whereas by the additional busi- 
ness given to the said court by this act the 
fees j)ayahle therein will again be increased, 
whereby a less sum will be required for the 
said compensations; he it enacted. That the 
fees to be received in the said court in matters 
where jurisdiction is given by this act shall 
he received by the same persons, to be by 
them applied in the same manner as the fees 
received in matters heretofore under the juris- 
diction of the said court are now applied, any 
thing herein to the contrary notwithstanding : 
Provided always, that it shall be lawful for the 
commissioners of her Majesty^s treasury for 
the time being, or any three of them, and 
they are hereby empowered, to give such di- 
rections as they sh^l think proper in regard 
to the compensation allowances now payable 
to the officers and clerks of the court for the 
relief of insolvent debtors in England, under 
the provisiont of the said recited act passed 
in the eighth year of the reign of her Majesty, 
in consequence of the fees to be received by 
them being again increased by the operation 
of this act. 

13. Power to Secretary of State to order 
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what fees are to be paid to officers under 9 
10 Vict.y c. 95, and this Act, Until such order 
made clerks and bailiffs to receive all fees as 
heretofore, — And be it enacted, That it shall 
be lawful for one of her Majesty’s ]>rincipal 
secretaries of state, with the consent of the 
commissioners of her Majesty’s treasury, from 
time to time to order what fees shall be paid 
and received ])y the several officers or other- 
wise under and by virtue of the said recited 
act passed in 9 & 10 Viet., c. 95, and the 
amount of such fees respectively ; and that 
until sucli order shall bo made the clerks of 
the several (^mnty Courts shall have aiulj 
receive for their own use all fees which have • 
heretofore hceri taken under any of the afore- j 
said acts hy any officer of the Court of Ibmk-i 
niptcy, or by any officer or other person of or | 
connected with the court for the relief of 
insolvent debtors, exce))l as hereinafter men- 
tioned, for business which is by this act trans- 
ferred to the (. -011111}' Courts; and th.at the 
stneral hi^h hailiirs acting as messer^ers 
tinder this act as aforesaid shall have and 
receive for their own use all foes which have 
heretofore been ])aicl to the messengers of the 
(Jourt of Haiikruplcy when doin^ the Inisincss 
by this act directed to be dune by such 
bailiffs. 

14. Lord Chanvellar mag gice directions for 
sittings of Court of Bankruptcij chewhen' than 
in London .* — And whereas it may be expedient . 
that the (’oiirt of Bankrujitcy in London j 
should hold sittings in matters of haiikrujitcy j 
at some place or places within the district , 
over which the jurisdiction of such court ex- . 
tends, at which such court hath not hitherto 
been used to sit ; be it declared and enacted, | 
That it shall be hnvful for the Lord Chan- 1 
fellor, at any time or times whenever it shall ; 
appear to him to be cxjiedieiit, liy any ordi r : 
or orders to give the necessary directions in 
that behalf, ord uing any commissioner, re- ‘ 
gistrar, official assignee, messenger, or usher , 
of the Court of 15ankru|)tcy in London to sit 
and attend and act in the jirosecutioii of any ^ 
fiat in bankruptcy at any place elsowlierc j 
within such district than in the cHy of Lon- | 
don ; and every commissioner, registrar, offi- 
cial assignee, messenger, and usher so sitting, 
attending, and acting shall have the like 
power, jurisdiction, and authority as if sitting, 
attending, and acting in the prosecution of 
such fiat in London. 

15. Lord Chancellor may order payment of 
travelling and other expenses,— And be it en- ; 
acted, That any commissioner or registrar so | 
sitting and acting shall have jiaid to him, in j 
addition to his salary, hy the governor and 
company of the bank of England, by virtue j 
of any order or orders of the Lord Chancellor 
to be made from time to time for that purpose, 
out of the interest and dividends that have 
arisen or may arise from the securities now or 
hereafter to be placed in the Bank of England 
to an account there, entitled The Bank- 
ruptcy Fund Account,” (but subject and with- 
out prejudice to any prior charges on the 


same,) such sum of money for travelling and 
other expenses as the Lord Chancellor shall 
deem fit. 

16. Forms may be altered, — And be it en- 
acted, That the forms given in the schedules 
to any of the said acts, or any forms hereto- 
fore used under the said acts, may be altered 
so far as to adapt them to the change of juris- 
diction hy this act directed. 

17 . Vacancies not to he filled up till after the 
termination of the next session of parliament , — 
And be it enacted, 'I’hat the office of the first 
one of the commissioners of the Court for Relief 
of Insolvent Deh^ors, and of the first two of 
the commissioners of the Court of Bank- 
ruptcy in London, which shall hecome vacant 
after tlic passing of this act., shall not he filled 
up until after the termination of the session of 
parliament next after such vacancies shall have 
oecurretl. 

I 18. Judges of County Courts incapable of 
; being members of parliameut, — And be it en- 
. acted, Th.'it no judge of any O^imty Court 
i who has been ap))ointid or who shall here- 
: after be aj)pointed to that office under or by 
virtue of the hereinbefore*, recited act i)assed 
in 9 & 1(1 Viet, intitided, ‘•'An Act for the 
more easy Recovery of Small Debts and De- 
: mands in England/’ shall, fluring his continu- 
; auce in such office, he capable of being elected 
: or of silting as a member of the 
(Jommofis. 

19. Jnle.rpretatiun of Lord Chancellor, 

And be it enacted, the words Lord 

Chancellor ” shall in tlie construction of this 
act he iuU*r})rcted to mean also and include 
the -lord kec’per and lords commissioners for 
the custoily of the great seal of the united 
kingdom for the time being. 

*20. Commencement of this act. — And be it 
eriaded, '.lliat this act sliall coiiiinencc and 
take cirect froin the loth of September, 1847. 

21, Act niay he amfuded, ^'c, — And be it 
enacted, That’ this, act may i)c amended or 
iv}>calcil by any act to be passed in this ses- 
sion of parliament. 

ici;moval of poor. 

10 & 11 VicT. c. 33. 

All Act to amend the Law relating to the Re- 
moval of poor Persons from’ England and 
Scotian d . [2 1 s t J une, 1847-] 

1. 8 9 Viet. c. I \7 J 8 4' 9 Viet. c. 83, s. 

77. Guardians, <5*c., in England may take 2 {€r^ 
sons removable, therefrom under the first-recited 
act before two justices without summons, 

I Whereas an act was passed in the 8 & 9 Vict. 
c. ll?, for the removal from England of poor 
persons who, though horn in Scotland, Ire- 
land, or the islands of Man, Scilly, Jersey, or 
Guernsey, and not settled in England, are 
chargeable to some parish in England ; and by 
another act passed in the same year proviswn 
was made for the removal from Scotland of 
oor persons v/ho. though born in hlngland. 
reland, or the Isle of Man, and not settled in 
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Scotland, receive relief from some parish or 
combination in Scotland : And whereas it is 
expedient that certain provisions of the said 
acts should be amended ; Be it enacted by the 
Queen’s most excellent Majesty, by and with 
the advice and consent of the Ijords spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the same. That it shall be lawful for any guar- 
dian, relieving officer, or overseer of any ])arish 
or union in lingland to take and convey before 
two justices of the peace, without summons or 
warrant, every poor person who shall become 
chargeable to any parish in England, and who 
he may have reason to believe is liable to be 
removed from England under the lirst^re cited 
act ; and the justices lieforc whom any such 
person shall be so brought shall hear and ex- 
amine and i)rocced in the same manner in all 
respects as if such person had been brought 
before them under and in the manner directed 
by that act. 

2. Inspectors of the poor in Scotland to take 
persons removable therefrom trader secondly- 
recited act before sherif or two justices^ ivithout 
previous com^daintj — That it shall be law- 
ful for any inspector of the poor, or other officer 
appointed by the parochial board of any parish 
or combination in Scotland, to take and convey 
before tlie sheriff or any two justices of the 
peace of the county in which the parish or com- 
bination for which sucli inspector or officer 
acts, or any portion thereof is situated, without 
previous complaint or ^irrant in that belialf, 
everj*^ poor person who ^lall be in the course 
of receiving parochial relief in any ])arish or 
combination in Scotland, and who he may have 
reason to believe is liable to be removed from 
Scotland under the secondly-recited act ; and 
the slierifF or justices before whom any such 
person shall be so brought shall make such 
examination, and proceed in the same manner 
in all respects as if such person bad been 
brought before him or them under and in the 
manner directed by that act. 

3. Persons taking paupers before justices to 
have powers of constables ,' — That every jierson 
who by this act is authorized to take and con- 
vey any poor person before any slicriff or jus- 
tices shall, in the execution of this act, in that 
behalf have and exercise all the riglits, privi- 
leges, powers, and immunities with which a 
constable is by law invested. 

4. Interpretation of act , — That in the con- 
struction of this act the singular number or mas- 
culine gender shall, except when the context ex- j 
eludes such construction, be understood to in- j 
elude and shall be aj^plied to several persons, 
matters or things, as well as to one person, 
matter, or thing, and to females as well as 
males respectively; and that the words “jus- 
tices of the peace ” shall be understood to in- 
clude and extend to a justice of the peace or 
magistrate of a county, countjr of a city, or 
county of a town, or of any city or town cor- 
porate. 


' Treatise on the Pleadings in stiiis in the 
Court of Chancery i by English Bill. By 
John Mitford, Esq., (the late Lord 
Redesdale.) The Fifth Edition, com- 
prising a large body of additional Notes. 
By JosiAH \V. Smith, B.C.L., of Lin- 
coln s Inn, Esq., Barristcr-at-Law, Editor 
of Fearne’s Contingent Remainders, and 
Author of a Treatise on Executory In- 
terests. London : V. II. Stevens and 
G. Norton. 1S47. Pp. liv. and 477. 

Lord Redesdalk’s Treatise on Equity 
Pleadings was cl)aractcrizcd hy I^orcl Eldon 
as wonderful effort to collect wliat is to 
I be deduced from authorities, speaking so 
I little .what is clear.” 9 Ves. 54. Sir 
I Thomas Plumer followed this high autho- 
: rity by remarking, that the book “ lias ever 
since been received by tlie whole profession 
as an authoritative standard and guide.” 
;2 Jac. & W. 152. 

j The learned author edited three editions 
j himself, in the last of which he observed, 
that the materials from wliicli the first 
edition was compiled were not very ample 
or satisfactory, consisting principally of 
mere books of practice, or reports of cases, 
generally short, and in some instances, 
manifestly incorrect and inconsistent.’^ 
The second edition appeared at the dis- 
! tance of seven years, and from that time 
I nearly 28 years elapsed before the publica- 
i tion of the 3rd edition. IMr. Jeremy was 
' entrusted by Lord Redesdale with the 4th 
I edition, in 1827, and in executing tliat 
I honourable task the learned editor ex- 
j amined llie authorities cited in the last 
edition, and added the references to new 
cases, making such re marks as were neces- 
sary to the introduction of mutter not pre- 
ci.sely applicable to the original text- 
Mr. Josiah W. Smith, the editor of the 
present, being the 5ili edition, has adopted 
verbatim the 4th edition, with Mr. 
Jeremy’s notes, which are printed in 
double col urns, under the text, and has 
given his own notes across the page under 
the former notes. The able and elaborate 
note on Parties^ wliich occupies about 40 
pages, is placed at the end of the volume. 
Mr. Smith thus states the scope of his 
labours, and the plan he has adopted : — 

*'Tlie present editor’s notes comprise the 
enactments and orders, relating to the subject 
of equity pleading, which have been made 
within the period extending from the beginning 
of the year 1826, which was shortly betore the 
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publication of the fourth edition, down to the 
end of the year 1846, with the decisions re- 
ported within the same period, whether in the 
octavo Reports, the Law Journal, or the Jurist, 
to the number of about six hundred. 

**The endeavour of the editor has been, to 
divest the cases of those particulars which are 
of no use to the student, and have no essential 
relevancy to the matters with reference to which 
such cases are consulted Ijy the practitioner, 
and to accomplish the difficult task of mould- 
ing the essential parts of the cases, and the 
reasons of the decisions, where any arc ex- 
pressed, into succint yet clearly expressed pro- 
positions, placita, or rules, in such a way as to 
exhibit th'^ [joints and princijjles of jjleading 
wliicli the decisions in those (aiscs serve to es- 
tablish, . 

“ He hopes that the notes he has added will 
be found to consist of a[)recise and perspicuous | 
enunciation of what may be retied on as matter 
of actual decision. Mere dicta and opinions he 
has passed by, a.8 too often tending to mislead. I 
He has also for the most \mrt abstained from j 
stating general propositions founded on a small ; 
number of particular cases, as liable to tlic ; 
same objectiou. And while he has avoided; 
giving the cases in the narrative or statement j 
form, comprising naints, dates, and other im- ! 
necessary particulars, he has still endeavoured i 
to preserve, in the terms of the placita, the es- j 
sential, specific features of each case, because, i 
if he had not, such placita would not acquaint j 
the practitioner with tlie degree of rt semblance ‘ 
or material ditlereiice between the cases from • 
which they are dcri^'cd and the cases occurring ; 
in practice with reference to which they maybe , 
consulted. I'he following quotations may j 
suflicc as illustrations of the propriety of the | 
course thus pursued : ‘ That case, so fur as it 
applies to the present, was a mere dictum. 
The decision Itseff is not applicable J* ^ 
words attributed to me were not necessary for , 
the purpose of the decision : and nothing ceveepf j 
the decision is unthorily which binds,- ^ — ‘ It is i 
true that the dictum of Lord Cottenham is 
more geuerall}' expressed ; but all dicta should 
he consti'^ued according to the circumstances of 
the case in which they are found.’ — ‘It is 
very difficult to say that these particular cases 
could have been decided otherwise than they 
were ; but the marginal notes go much further 
than the judgments,^ ” 

The original treatise comprised some of 
the subjects of jurisdiction and practice, in 

• See Sloman v. Kelly ^ 4 Y. & C. Eq. Ex. 

172. 

** See James V, Herriot^ 5 Law J. (N. S.) Ch. 
R., 133; and compare Bedford v. Gates ^ ^ Y 
& C, Eq. Ex. 21, with Kimber v. Ensworthy 1 
Hare, 293. 

Alderson, B., in Davies v. Quarterman, 4 
Y. & C. Eq. Ex. 722. 

* Wigram, V. C. in Malcolm v. Scotty 3 Hare, 
63. And see Sharpe v, Taylor y 1 1 Sim 50 ; 
and Barnard v. JLaingy 6 Jur. 1050. 


addition to pleading ; but Mr. Smithes 
notes are almost exclusively confined to 
pleading as the proper scope of the book, 
leaving to other writers the discussion of 
other subjects. 

As an example of the work, we extract 
the following from the introductory chap* 
ter, with some of the notes of the present 
editor : — 

“ Every bill must have for its object one or 
more of the grounds upon which the jurisdic- 
tion of the court is founded ; and as that juris- 
diction sometimes extends to decide on the 
subject, and in some cases is only ancillary to 
tlic decision of another court, or a future suit, 
the bill may either complain of some injury 
which the jjerson exhibiting it suffers, and pray 
relief according to the injury; or, without 
pra 5 ung relief, may seek a discovery of matter 
necessary to support or defend another suit;® 
or, although no actual injury is suffered, it 
ma)** complain of a threatened wrong, and 
statiiig a probable ground of possible injury, 
may jjray the assistance of the court to enable 
the plaintiff, or person exhibiting the bill, to 
defend himself against the injury whenever it 
shall be attempted to be committed. As the 
court of chancery has general jurisdiction in 
matters of equity not within the bounds or be- 
yond the j)owers of inferior jurisdictions, it 
assumes a control ov%r those jurisdictions, by 
removing from tlienf* suits which they are ki- 
cornpetent to determine. To effect this, it re- 
quires the party injured to institute a suit in 
the court of chancery, the sole object of which 
is the removal of the former suit by means of a 
writ called a writ of certiorari j and the prayer 
of tlic bill used for this purpose is confined to 
that object. 

“ The bill, exceiit it merely prays the writ of 
certiorari, generally requires the answer of the 
defendant, or ]>arty complained of, upon oath. 
An answer is thus required, in the case of a 
bill seeking the decree of the court on the sub- 
ject of the complaint, with a view to obtain an 
admission of the case made by the bill, cither 
in aid of proof, or to supply the want of it; a 
discovery of the points in the plaintiff’s case 
controverted by the defendant, and of the 
grounds on which they are controverted ; and 
a discovery of the case on which the defendant 
relies, and of the manner in which he means to 
su[)port it. If the bill seeks only the assistance 
of the court to protect the plaintiff* against a 
future injury, the answer of the defendant ujjon, 
oath may be required to obtain an admission 

“ It is not allowable in eflfect to unite in one 
bill, a bill for relief, and a bill for discovery on 
a matter which is quite distinct from that re- 
lief, although both tie connected with the same 
circumstances. So that in a bill for a receiver, 
pending a litigation as to probate, a plaintiff 
cannot have a discovery in reference to the 
merits on that litigation. Wood v. HitchingSy 
3 Beav. 604. 

B 6 
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of the plaintiiTs title, and a discovery of tlie 
claims of the defendant^ and of the grounds on 
which those claims are intended to be sup- 
ported. When the sole object of a bill is a 
discovery of matter necessary to support or de- 
fend another suit, the oath of the defendant is 
r^uired to compel that discovery. The plain- 
tiff may, if he thinks proper, dispense with this 
ceremony, by consenting to or obtaining an 
order of the court for the purpose ; and this is 
frequently done for the convenience of parties 
where a discovery on oath happens not to be 
necessary. And where the defendant is en-* 


to answer the several charges contained in it^ 
he must do so, unless he can dispute the right 
of the plaintiff to compel such an answer, 
either from some impropriety in requiring the 
discovery sought by the bill, or from some ob- 
jection to the proceeding to which the discovery 
is proposed to be assistant ; or unless by dis- 
claiming all right to the matters in question by 
the bill lie shows a further answer from him to 
be unnecessary.” 

We think Mr. Smith has very carefully 
^ . iTXMU WllKT-XVi WIC UViCIlUailli Id Cii” j edited this excellent standard treatise, 
O’* a lord of j added all the new and important authorities, 
and rendered the work essential to every 
equity practitioner. 


CONTENTIONS AT THE CHAN- 
CERY BAR. 


parliament, or is a corporation aggregate, the 
answer, in the first case, is required upon the 
honour of the defendant, and in the latter, 
under the common seal. 

“ To the bill thus preferred, unless the sole 
object of it is to remove a cause from an inferior - 

court of equity, it is necessary for the person ' 

complained of either to make defence, or to I ^ 

disclaim all right to the matters in question by | It appears that a meeting of the Bar, 
the bill.* As the bill calls upon the defendant ‘ called by the Attorney-General in pursu- 

; ance of a requisition addressed to him, was 

f Rythe23rdoi*derof August, 1841, “whereno held on Friday, the 23i*d July, in the 
account, payment, conveyance, or other direct . Middle Temple Hall, in reference to the 

altercation nhich occurred in 

answer the bill. But the plaintiff shall be at on the Idih July last, and was alluded 

liberty to serve such party, not being an infant, lo in our last number under this heading, 
with a copy of the bill, vAether the same be an The Morning Chronicle states, we have 
original, or amended, %r supplemental bill, reason to believe correctly, that a letter 
omitting the interrogating part thereof: and was read at this meeting from MivC. P. 

expressing his regret at having 
a suhpmna to api^ear and answer, hut shall ^ i .1 ir 11 *^ 

pray that such party, upon being served with a o>'sed the publication of the pamphlet 
copy of the bill, may be bound by all the pro- ^i*^^dy noticed, (awYc, p. 290) ; and also 
ceedings in the cause. But this order is not ; ^ Mr. Bethell, apologising to 

to prevent the ]»]aintiff from requiring a party ^ tlie bar for certain expressions publicly 
against whom no account, payment, convey- • used by him in 'the Court of tlie Vice- 
ance, or other direct relief is sought, to appear ; Chancellor, on the occasion referred to. 
inrdrrnlT" ‘i'*" % Resolutions, we understand, were agreed to 

he shall think fit.” And by the 29th o/dcr ; the meeting enter- 

where no account, payment, conveyance or the propriety of the course the 

other relief is sought against a jiarly, but gentlemen respectively adopted on 

plaintiff shall require such party to appear to this occasion, but disapproving of the pub- 
and answCT the. hill, the costs occasioned by lication of the pamphlet in question, and of 
T such party so -to the offensive expressions indulged in by 

appear and answer the bill, and the costs of all : Mr Bethell * fo j 

prweedings consequential thereon, shall he, 
paid by the plaintiff, unless the court shall! 
otherwise direct.” 


The Bar meeting, irrespective of its im- 


. ding to the decision in Lloyd v. Lloyd, | mortgage and give receijits, it is not snflicient 

in a creditor s suit for administering the estate; to serve the ecpiitable tenant in tail with a copy 
ot a testator who has devised his real estate, i of a bill. 2 Hare .306 

fiubiect to a power of sale for the payment of j The 23rd order does'not apply to the Attor- 


such jiart of his debts as his personal estate 
might be insufficient to pay, the devisees may 
be served with a copy of the bill under the 23rd 
order. 1 Y. & C. Ch. C. 181. 

But according to the decision in Barkley v. 
Lord Reay, where a suit is instituted for the 
raising of a legacy by a sale or mortgage of en- 
^^ded real estate against the trustees thereof. 


' ney General. Christopher v. Cleghorn, 8 Beav. 
314. As to other persons not within this order, 
see Marke v. Ihmer, 7 Jur. 1 102, 

The prayer that a party who is not required 
to appear and answer may be bound by all the 
proceedings in the cause, ought to be inserted 
in that part of the bill in which process is 
prayed against the other defendants. Gibson 


...■r ^ V , ”P , auaiijcst iiic uwer Uei 

who have the legal fee and full power to sell or v. Haynes, 6 Jur. 203. L. C. 
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mediate object^ is certainly not unimportant 
as a practical assertion of the right and the 
willingness of this branch of the profession 
to express its opinion in regard to the pro- 
fessional conduct of any of its members. 
The altered, and we venture to add, im- 
proved, habits and feelings of society as to 
the redress of personal injuries, render the 
establishment of some such tribunal emi- 
nently desirable in respect of a body, the 
members of whicli arc peculiarly exposed 
to the danger of personal collision. Such 
a power, judiciously and temperately exer- 
cised, would be productive of incalculable 
advantage to the profession at large as well 
as to the public. The consciousness that 
such a power existed and might be exer- 
cised could not fail to operate beneficially 
in a variety of instances, in which the sup- 
posed absence of any controlling influence 
is now too frequently felt and deplored. 

We shall not be so much misunderstood 
as to be supposed capable of desiring to : 
revive any of the disagreeable discussions i 
arising out of the matter which occasioned | 
the Bar meeting, wlien we venture to re- j 
mark, that what appears to liave been far ; 
the most serious and important incident j 
connected with the transaction appears to j 
have been overlooked. In the cause in re- • 
spcct of which this unpleasant altercation i 
arose, the plaintiff s bill was dismissed with ! 
costs, witliout a hearing, in the absence ofi 
counsel, although the plaintiirs solicitor ; 
had retained and instructed two counsel I ! 
This is a matter in which the profession in • 
genera] and the public are more concerned j 
than in the alleged breach of professional j 
etiquette, or the occasional disregard of the ! 
•courtesies and amenities which usually do, \ 
and should uniformly, characterise tlie in- 1 
tercoiirse between the members of a learned ! 
and honourable profession. An injustice I 
has been done to the plaintiff, without any ! 
default on his own part or that of Iiis solid- j 
tor. It has not been considered necessary, ; 
however, to make this portion of the trans- 
‘action the subject of any resolution, or to 
call for the expression of any opinion upon 
it. Z^erli^ps another opportunity will be 
selected for considering this part of the' 
case. The demeanour of those who pre- 
side and practise in the courts of justice, 
however deserving of supervision and 
control, should never cause us to forget the 
purpose for which courts are established, 
judges appointed, and counsel chosen. 


UNITED LAW CLERKS* SOCIETY. 

FIFTEENTH ANNUAL REPORT OF THE COM- 
MITTEE OF MANAGEMENT. 

The following Report was read at the 15th 
anniversaiy festival held at the Crown and 
finchor. Strand, on the 15tli June, 1847: — 

The committee have much pleasure (in ac- 
cordance with their annual custom) in submit- 
ting to this meeting a report of their proceed- 
ings during the past year, the fifteenth of the 
society’s existence. On reviewing those trans- 
actions, they are happy to say, that although 
the disbursements have greatly exceeded those 
of the preceding year, the receipts have not 
fallen hir short of the increased claims made 
upon the funds. 

The first claim arises from the assistance 
afforded to the members when temporarily dis- 
abled by illness from pursuing their customary 
employment. Twenty-six members have been 
thus afflicted during the year, and they have 
received various sums (dependent upon the du- 
ration of their illness), amounting together to 
239/, h. 9. The total sum so expended amounts 
to 1457/. considerably more than a moiety 
of w’hich has been paid within the last five 
years. 

On the superannuation fund there are still 
two claimants, each in receipt of 31/. 4s. per 
annum, payable weekly. This allowance is 
only granted to members permanently disabled 
from following any employment. One of these 
cases forcibly iilustratevS the benefit resulting 
from a fund like the present. Little more than 
a year since, the member, then an efficient 
ineinber, was ai^parently in perfect health. 
Symptoms of insanity unexpectedly manifested 
IheirisclveB, and shortly afterwards, at the age 
of 32, he was deprived of all mental power, 
without hope of recovery. Happily for him-^ 
self and family, he had a few years ]>reviousIy 
joined the institution, which lias in his present 
position entitled him for life to the allowance 
just named. 

During the year the society has lost five 
menibers by death and their families have each 
received the sum of 50/. The death of one of 
these members took place under most distress- 
ing circumstances in a moment of intehse ner- 
vous sulfering. His widow immediately re- 
ceived from the society the sum of 50/., the 
amount payable on a member’s decease, to 
which his employer, (one of the society s ear- 
liest patrons,) added more than an equal sum. 
To five members whose wives have died during 
the year, 25/. each has been ]>aid. The amount 
paid on these accounts has been 375/. In 
merely satisfying assurances 2037/. 10^. has 
been expended. 

Out of the casual fund many gifts have been 
made to clerks not members, and the widows 
of such clerks who were in distressed circum- 
stances : 42 applications for relief of this kind 
have been received during the year; 15 of the 
applicants were either inefigible or undeserviiig, 
the remaining cases received the highest relief 
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the funds enabled the committee to bestow. Hon. Mr. Justice Erie presided, supported on 
Four members have received similar assistance, the ripiht by the Hon. Mr. Baron Platt, on the 
add several others needing Jtemporary pecuni- left by the Solicitor-General. The learned 
ary aid have received it out of the same fund judge was surrounded by numerous members 
hy way of loan. The exact sum advanced is of the different branches of the profession 
repaid at the convenience of the borrower with- amongst the barristers were Mr, J. Addison, 
out charge of any kind. ITiese loans are made to Mr. O. Anderdon, Mr. T. C. Anstey, Mr. Bal), 
members only; the gifts, to all distressed de- Mr. G. F. ('arden, Mr. C. Clark, Mr. G. Coch- 
serving clerks, whether members or not, and ranc, Mr. W. 'P. S. Daniel, Mr. H. Davison, 
to their widows and families. These disburse- Mr. P. Eric, Mr. Fish, Mr. Fortescue, Mr. J. 
ments have required a sum of 452/., making Locke, Mr. J. L. Lucena, Mr. Shebbeare, Mr. 
the total amoiiiit thus expended, 2,285/. 19 ^. J. Sniytho, Mr. T. Soulbgato, Mr, W. Steere, 
The general fund of the society, out of Mr. J. !Slintoii, Mr. A. Wallingcr, and Mr. J. 
which all the principal henefits are paid, is gra- j AViilcock. The assemblage of attorneys 
dually but satisfactorily increasing. Every was numciims We observed Mr. T. Barker, 
claim has been discharged, and a considerable i Mr. Boys, Mr. Coojier, Mr. G. h'ox, Mr. Davi#i, 
sum added to the invested capital. The rc- j Mr. W. Davison, Mr. i)nice, Mr. I !. Edwards, 
ceipts of the year have amounted to 2057/. 19.v. j Mr. Eyre, Mr. (kiines, Mr. Hail, Mr. Helder, 
4c/., the disbursemenls to 9 o 8 /. 15s. Icav- I Mr. W. Jones, Mr. W. Kewcll, Mr. Maugham, 
ing a surplus of IO 99 /. 1.5.v. 1 c/., which has'Mr. W. Murray, Mr. Neato, Mr. Secondary 
been added to the investments with the com-: Potter, Mr. J. Hose, Mr. G. Steel, Mr. C. Tud- 
missioners for the reduction of the national j wtiv, and Mr. J. Watson, 
debt. The invested capital on the 20 th May-, ; About 300 gentlnnen sat dowm to dinner. 
184G, was 8,564/. 3s. 7d. ; on the same day in ! 

the present year the amount was 9,8 10/. 3s. 5c/. . learned judge iiitroduced the iisnai loyal 

ilie importance of these continued additions to: toasts with excellent taste, and we need scarcely 
the society s capital will be apparent when it is add, they were \varmly responded to. 
remembered that there are 50S members, and ■ The Report was then read b\" the secretary,*^ 
an increase of 8 claims only upon the super- j 

annuation fund alone W'ould entirely absorb r,., , 1 • *. 

the present interest. : i he learned C/uarm.m, m Pyoposnij? “ pros- 

The heavy demands Hju.n tlie casual fund f 

have nearly exhausted it. 'in April, 1840, there i t 

was in hand 142/. 18s. 3d. ; 440/. 5 .s. 1 1 /. has to propose a toast, in winch 

been since received. At tlie audit in April la.si y on iireseut would parlici- 

the cash in hand only amounted to 48/. 10 s. ad. ^ most pleasing to see that the 

The members* contributions during the year ’ ‘T"*"' ‘‘jf permanen position 
have exceeded 1,200/. ^ ^ ii>scioseJ that while 


The Report was then read by the secretary,*^ 

'J'lic learne d C/iatruianf in proposing ** proR- 
•‘nty to I lie United Law Ulerks’ Society,*’ 


vy demands ujum the casual fund V . ; a 

.exhausted it. 'in April, 1840, there i 

id 142/. las. 3d. ; 449 /. 5 . 9 . 1 1 /. has to propose a toast, in winch 

received. At the audit in Anril 1:,.. Pri son present would narlici- 


. shown ]>y the report. It disciosed, that while 


The committee liaVe gi-eat pleasure in 'V'"* ^ 

luncino- that thR l.^tR \lr Tirlrl the chums of fumre years. 


nouncing tliat the late Mr. Tidd, who was an 
annual subscriber, has bequeathed to the society 
a sum of 100/., duty'' free. 

While, on the one hand, the committee have 


nau been made lor tne claims oi lunire years, 
when the demands upon the society must 
nccessai’ily become heavier. He exjueshed the 
pleasure he himself felt, and in which he W'as 


sought every means of properly inerea.sing the ‘ concur, tlia not only 

fixnrio : had a large sum been expended in relicvmflr the 


funds, they have promptly satisfied every just 
claim, and though these have been numerous 
and varied, no difference has yet arisen upon 
them. In the distribution of pecuniary assist- 
ance to non-members, great care has been 
taken assist none but the deserving. The 
cases of applicants not found to be so, have 
been invariably rejected. The committee can- 
not conclude without returning their */rateful 


liad a large sum been expended in relieving the 
necessities of non-rnembers and their families, 
to whom the society generously affiirded pecu- 
niary aid, but great prudence had been exer- 
cised in the distribution of the relief. This 
W'as a most iinjjortant feature in the manage- 
ment of the institution, and one deserving of 
lugli cominendation. 

The irnporlanl duties of the clerk were known 


acknowledgments to the patrons of the^ociety i profession. The prosperity of the 

for the s^^pport received from them. 'I’he de- ! ““^r^cy was parti v owing to the faithfulness, 

eire shown upon all occasions by the profession clerks. He took that 

generally to promote the prosperity of the in- : testimony to the 

etitution, and increase its means of usefulness j *" they .‘lischarged their 

leads to the conviction that that support will^i 

not in any way be diminished while the society ““ended before lum men of the greatest 
merits its continuance ^ ' *'*''^** ability, and diligence, and wiiat was more 

(Signed) H.‘ G. Rogers, Secretory. them all, the strictest honour in 

' conducting the business of otiiers, men wdiose 

' conduct showed tliat they knew there was 

ANNIVERSARY DINNER. Something more valuable in this life than mere 

The 15th Anniversarv rimn.. Pecuniary profit. It mightnotbe inappropriate 


ANNIVERSARY DINNER. 

1 'I'hc 15th Anniversary Dinner of this excels 
Mt institution, took place at the Crotvn and 
Anchor, Strand, on the 15th day of June. The 


For the Report, see p. 317, nnte. 
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t^bserve, that institutions like the present had dividual who had the honour to address them, 
omer than pecuniary advantages belonging to He had listened on former occasions in that hall 
them. I he members being combined for to many excellent observations as to the v^uc 
mut^l aid in time of affliction other benefits and importance of the institution as expressed 
resulted; each member found he had an in- by men of distinction and weight in the pro^ 
terest in benefiting others; that he had an fession, but upon such topics it was not his 
interest in the good character of the other mem- intention to enter. Indeed, the address of the 
l^rs; aid thus the society became an institu- excellent and learned person who had so kindly 
lion of great moral benefit to those who were officiated as chairman that evening, an address 
wise enough to become enrolled among its which must have been truly gratifying and en- 
members. The learned judge concluded a couraging to those now present, and the effects 
powerful and eloquent address by urging on and influence of which would doubtless extend 
the members the importance of making provi- far beyond those walls, would render it more 
sion for the hour of adversity while blessed with . than unnecessary to do so. It might never- 
health and activity, and expressed a wish that theless be permitted to him to express his own 
other institutions, having similar objects, might | conviction of the merits of an in.=^titution having 
rise in other places and confer on those belong- for its object to jironiote the welfare of that 
ing to them the advantages tliat had resulted ! iiieritorious body, the law clerks. In his hum- 
from the one whose anniversary they liad met ; ble judgment, that branch of the profession was 
to celebrate. entitled to jieculiar consideration, having re^ 

Mr. fVillccc^’, in jiroposing the health of the gard to the obstacles which the existing regu- 
Lord Chancellor, of Lord Lyndhurst, and the j lations oj)j)ose to the advancement of good 
other patrons of the society, paid an eloquent | conduct and talent, and which must surely 
tribute to the two distinguished lawyers who ' render the iionourable and conscientious dis- 
had honoured the society by becoming its | charge of duties confessedly so important the 
patrons. He had attended these anniversary , more meritorious. 11(5 made free to confess, 
meetings for some years past, anrl it afforded j with all deference, that he could not but regard 
him great pleasure to find that each meeting \ witli regret the existence of such barriers, but 
showed the gradual but steadily increasing I whatever might be the opinions on that point, 
prosperity of the society. The learned chair- ; he thought it must ])e admitted that this very 
man had most forbibly put before the meeting ; consideration gave peculiar weight to the claims 
the claims of the society to j)rofessional sup- ; of the society upon tlie other branches of the 
port. One observatioi^ of that learned judge j profession to which the career of honour and 
was a most important one; that associations \ wealth was so widely opened. He ventured to 
for mutual aid in time, of affliction were pro- ; submit that it was no more than a duty, he 
ductive of great moral benefit. They led to ! might almost say an obligation of conscience, 
the production of kindly feeling amongst those ! on the part of e.vcry member of the two 
who were associated together. The iiiernhers branches of the jirofession, whose talents and 
also became in some degree the sureties for the ; exertions under the bounty of ])iovidcnce had 
good conduct of each other. Mutual advice ; won for them emiiiencte and wealth, that some 
and assistance were thus constantly inter- i small portion of their success should be re- 
changed, and advantages more solid than pecii- , fleeted upon those whose aid had been so ma- 
niary ones were the result. He thought that ! terially contributory to their success. Advert- 
the patronage of the profession operated favour- ! ing, then, to the state of the funds of the 
ably in showing the members that the })rofes- ' society as disclosed by the secretary’s report 
sion knew how to value probity and ability, just read, and in reference to the extent of the 
They had given substantial evidence of this, existing claims upon the capital of the society, 
and that they had done so had always been aj it seemed proper, considering that the society 
source of high gratification to liiinself. < was yet comparatively in its infancy, to look 

Mr. O. Anderdon, in returning thanks, ob- j forward to the future when, with the advance 
served that he rose in performance of a duly, i of time and the increase of the society, the 
not of his own choice, to make the necessary i growing age and consequent infirmities of its 
acknowledgments for the kind manner in which ; members, must in the course of things greatly 
the health of the Lord Chancellor, of Lord j and progressively increase the demands on its 
Lyndhurst, and the other patrons of the society \ funds. Now although an important addition 
had been received by the meeting. It would had certainly been made in the course of last 
have been a waste of time to say a single word year to the capital of the society, yet it must 
in reference to those eminent individuals who not be forgotten that this would bring along 
had kindly given their sanction to the institu- with it enlarged claims and liabilities. In this 
tution, but for himself he must be permitted to view he was deeply impressed with the great 
say, that though he must disclaim being deemed importance of redouliled exertions being made 
one of the patrons, yet he was happy to find by the friends of the institution in its favour, 
himself associated with numerous gentlemen of in order that its tnily benevolent and highly 
both branches of the profession as its friends, useful objects might he extended and made 
and he might venture to say there was no more secure, and he would therefore earnestly press 
sincere well-wisher for the prosperity of the upon the profession, and he might even say 
excellent institution, the anniversary of which the public at large, its claim to encouragement 
they were assembled to celebrate, than the in- and support. He hoped that the highly satis- 
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factory announcement of the contrihutions of j 
the evening would prove the earnest of a more 
extended recognition on the part of the profes- 
sion at large^ and especially its inflnential mem- 
bers, of the merits of the society, and that each 
succeeding anniversary might adbrd the grati- 
fying evidence of the force of such convictions. 

In conclusion, he begged to express his most 
hearty good wishes for the extended success 
and permanent prosperity of the United Law 
Clerks’ Society. Might it continue to receive 
patronage and substantial support adequate to 
its wants and appropriate to its merits ! 

“ The Bench, the Bar, and the Profession ” 
was proposed by Mr, Stintou, He concluded he 
had been called upon to jiropose the toast in 
consequence of being one of the oldest members 
of the bar then present, a privilege which few 
present would envy him. lie felt ashamed to 
say that it was the first time he had ever the 
pleasure of joining their party, hut he trusted 
it would not be the last — that the toast he had 
to propose was of a most comprehensive cha- 
racter, one which must be received* by all pre- 
sent with the greatest satisfactioi^ for there 
was not one in the room who must not feci 
that he was interested in it, and that each 
would have the pleasure of drinking the health : 
of one pevson, at least, in whom he felt a lively 
interest. There was one circumstance which 
had struck him very forcibly since be had been 
there, and that v'^as the great aj)]jlausc which 
followed the announcement of a further dona- 
tion from a learned judge, and that he had great 
pleasure in bringing to their notice the circum- 
stance that the distinguislied person to whom 
he had alluded was there that day for the third 
time since he had taken rank as a judge, lie 
had no doubt they well knew to wliom he 
alluded, Mr. Baron Platt, one whom, as a bar- 
rister they loved, and as a judge they re- 
spected ; that he mentioned this circumstance 
as an inducement to others of our judges to 
follow liis example, by affording tlieir presence 
and support in aid of so excellent an institu- 
tion ; that it must be obvious to all that it 
was of the utmost importance to increase the 
funds of the society, and for that purpose he 
should propose to them a scheme, one which 
he had on a former occasion suggested to 
another institution with great effect ; and it was 
this, — that each party then })resent should 
make up his mind to j)rocurc before they again 
met in that room one additional subscriber, at 
least, to the funds ; the advantage of such 
resolutio.i, if followed out, was clear, it would 
probably have the effect of nearly doubling the 
fund, and the effect would not cease with the 
year, but would be continued to a certain ex- 
tent in after years — that he would enter into a 
contract with them, with all and every one 
then present, that he would endeavour by 
every means in his power to procure such an 
additional subscriber, and that they should 
one and all undertake to adopt the same course ; 
and he concluded by again proposing the toast. 
The Bench, the Bar, and the Profession.” 

Mr, Baron Platt replied in a speech of great 


eloquence. He stated he felt much pleasure 
ip countenancing institutions like the present* 
He had evidenced that thrice attending 
there. He was Ratified in finding that the 
bench, the bar, and the profession patronized 
in word and deed so useful a society. They 
would adways continue to do so. It afforded 
him much pleasure when he heard that that 
great lawyer the late Mr. Tidd had shown his 
favourable regard to the society as mentioned 
in the report, that kind and able man who had 
been the master of Lord Lyndhurst, Lord 
Campbell, and others equally eminent in the 
profession, and had formed some of the 
i greatest legal minds in this country, was 
j always considerate and kind to the humblest 
j members of the j)rofession, and at the close of 

■ a long and laborious life had shown the bene- 
! volence of his disposition in remembering all 
jthe useful associations of that body of which 
!he was so distinguished an ornament. Si 
iquis piorum manibus locus; si, ut sapientibus 

■ placet, non cum corpore, extinguuntur magnae 
animae plnx-idc quiescas, nosque, doinum tuam, 
ab infirmo desiderio ct inuliebribus lamentis 
ad contemplationem virtutum tiiariiin voces, 
quas netjue liigeri neque plangi fas est. 

Mr. Lock(\ in pr()])osing the Honorary 
Stewards,” regretted that he should have been 
selected to propose that toast, as he observed 
so many gentlemen present much better qua- 
lified than himself to discharge that duty ; 
though he would yiel(j^ to none in an anxious 
desire to fonvard the interests of the United 
Law Clerks’ Society. The toast which he had 
to propose included some of the. most eminent 
lawyers of the day, and indeed in that list were 
to be found the names of distinguished mem- 
bers of every branch of the profession. The 
duties which tlie honorary stewards had to 
perfonn were indeed nominal, still the society 
was deeply indebted to them ; for it was pro- 
ductive of much benefit and a great satisfac- 
tion to sec in each succeeding year lists of 
I honoraiy stewards sent forth to the public, 
such as could not fail to confirm the belief 
now so generally entertained, that the society 
had the cordial support of the profession at 
^ large. It was extremely gratifying to him to 
j find the learned Baron Platt again taking his 
; jdace at that table ; and he might be allowed, 
i as a member of the circuit which his lordship 
ihad so long adorned, to pay his humble but 
I sincere tribute to his merit ; and to tell those 
j who might not have had the same advantaj^e 
; and means of a])preciating that learned judge s 
■character with himself, that during his long 
and successful practice on the circuit he liad 
shown uniform kindness to every member of 
the body. It was pleasing to see the learned 
judge in his exalted j>osition thus forwarding 
the objects of a society which was calculated 
to promote the interests of a most deserving 
branch of the profession, to whom he (Mr. 
Locke) begged to offer his testimony of ^he 
estimation he entertained of the mode in which 
they discharged their laborious duties. The 
part performed by others might be of a mare 
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brilliant cliaracte;y yet, without the exertions 
of the law clerks, all business must stagnate, 
no step could be taken, no advance could be 
made, and from their honesty and integrity 
society derived more benefit than from the 
career of the most successful advocate. It 
was his earnest hope that upon the next anniver* 
sary names even more distinguished, and, if 
possible, better calculated to advance the ob- 
jects which all were met to further, might be 
found to adorn the list of honorary stewards, 
and thus afford a still stronger guarantee for| 
the well being and ju'ogress of so praise worthy ■ 
and meritorious a society. 

Mr, T. Sruythe returned thanks in the name j 
of the honorary stewards. He could not help i 
observing that he considered a great obliga- ; 
tion was due to the actual stcwaids ; lie stated ; 
that nothing which could have been said had i 
been left untouched by the distinguished: 
chairman, and lie should not attempt to re-' 
peat what had been so well said by him al- 1 
ready. Ajipcaring for such a body as he had; 
the honour to represent, he felt diffident in 
conveying their sentiments towards the society 
in language of his own ; ho should take the . 
liberty, therefore, of adojiting the language 
of their distinguished patron. Lord Coltenhara, : 
with the necessary alteration, as the fittest ' 
expression of the sentiments of the honorary 
stewards, and it was this : “ We beg to assure j 
the 111 embers of the sdBety that it will always I 
give us pleasure to jiatronize in fact as well as ; 
in form a society which has for its oliject to I 
enable industrious members of the profession to i 
make provision for themselves and their faini- ; 
lies and li<r trusted the society would never ! 
fail in obtaining the countenance and support 
of the classes to which he belonged. 

In proposing “ the health of the trustees,’’ 
Mr. Atistej/ reminded the meeting that under 
the management of those gentlemen their af- 
fairs had greatly pros])ered ; tliat for more 
than fifteen years their connexion with the 
inslitution had subsisted ; that it began before = 
the foundation was complete; that in coininon j 
with the other founders they stood forth when ! 
success was doubtful to hear the hazard of the ! 
enterjirisie ; that they had ever since taken the j 
deejiest interest in its welfare; that an un- 
foreseen engagement accounted for the ab- 
sence of the one, whilst the other had retired 
from the profession ; that tlie actual prosperity 
of the society was the best proof that could 
be given of their continuing interest and soli- 
citude, a prosperity so great as almost to jus- 
tify the words of Mr. Hatton’s excellent new 
song, which, with a pardonable exaggeration, 
thus describes their abundance. 

“ Of sack and canary he never doth fail. 

And all the year round there is brewing of ale.” 

However, this actual prosperity must not be 
abused, neither must they sufter the appear- 
ance of permanence to seduce them into a 
neglect of those means which alone could 
secure it. But on this head he would not 
enlarge, not having any thing to add to the 
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prudent advice they had beard from Mr. An- 
derdon, nor being able to improve upon the 
good and practical plan retommended by his 
friend Mr. Stinton. 

The last toast, The health of the Chair- 
man,’* was proposed by Mr. Baron Platt, who 
observed, that the Solicitor - General being 
obliged to leave for the House of Commons, 
had requested him to propose that toast. In 
doing so, he felt some difficulty, as the known 
dislike of that learned judge for all public 
commendation prevented him doing justice to 
it. His conduct, as a member of the bar and 
the bench, had earned him the good opinion 
of all men. The ability with which he had 
presided that ev’^ening had shown the members 
how heartily he entered into the desire of those 
present to promote the welfare of the institu- 
tion. He could not forget that when he (the 
learned baron) last year asked their chairman 
to preside on the present occasion, his consent 
was cordially and instantly given. 7he inte- 
rest he took in promoting the prosperity of 
the socict;^vas manifest to all, from the man- 
ner in which he had discharged his duties that 
evening. 

The Chairman returned thanks, expressing 
the gratification he had felt in being assured 
that his presence there had been of service to 
the institution. 

The donations announced exceeded £320. 
This did not, of course, include the legacy 
left by Mr. Tidd, as mentioned in the Re- 
port. 

ANzVLYTlCAL DIGEST OF CASES, 

RKPORTKD IN ALL THE COURTS. 

Cl^ommou ilato 

LAJV OF NISI PRIUS, 

AGREEMENT. 

See Trade Fixtures, 

ARREST. 

Sec Barrister, 

AMENDMENT. 

Several brothers and sisters divided certain 
property between them at their mother’s death, 
snp])osing it to have been hers, and verbally 
allotteil a house to a sister. The property 
really had been their deceased father’s : Heldp 
in ejectment by the father’s devisee, (one of 
those brothers,) that he could not recover with- 
out a demand of possession ; and the demand 
of possession being after the day of the demise^ 
the judge would not allow an amendment by 
altering the day of the demise, as the arrange- 
ment was equitable. Doe d, Loscombe v. 
ford, 2 C. & K. 448. 

And see Variance, 

BARRISTER ON CIRCUIT. 

Capias ut lagatum, — Primlege from arrest.'^ 
A barrister of the Home Circuit had attended 
the assizes at Hertford and at Chelmsford, 
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which latter assizes had ended on Friday the 
6th of March. On Monday^ the 9th of March, 
the comtnission-ddy at the next town, (Maid- 
stone), but before the commission was opened 
there, he was arrested at his own house, six 
miles from London, on a capias ut lag alum, he 
having retainers at Maidstone : Held, that he 
was entitled to he discharged as being a bar- 
rister on the circuit. 

Semble, that for this purpose a capias ut 
lagatum is to be considered as civil j)roce8s. 
Tlie case of the Sheriff of Kent, 2 C. & K. 197. 

BILL. OF EXCHANGE. 

Plea of non assumpsit, — In assumpsit on a 
hill of exchange by indorsee against acceptor, 
the defendant pleaded non assumpsit Held, 
that the cause could not be tried on this plea, 
and the jury being sworn, the plaintiff took a 
verdict for the amount of the bill and interest, 
without adducing any evidence, and without 
putting in the bill. Neale v. Proctor, 2 C & K. 
456. 

BREACH OF PROMISE OF MAlktlAGK. 

Costs. — Certificate under 43 Bliz, c. (5, 5. 2. — 
The statute 43 Eliz. c. 6, s. 2, which authorizes 
the judge to grant a certificate to depi*ive the 
plaintiff of costs where less than 40^. damages 
are recovered is still in force as to actions on 
promises, e. g,, in actions for hrea<‘h of jiromise 
of marriage. Toivnsend v. Sums, 2 C. & K. 
381. 

BREACH OF CONTRACT, 

Quantum meruit. — In an action for work and 
labour, where there had been a breach of con- 
tract on the part of tlie plaintiff: Held, that, 
under the common counts, he could not recover 
a quantum meruit, nor prove that his breach of 
contract arose from the defendant’s default. 
Kewley v. Stokes, 2 C. & K. 435. 

See Contract, 

BROKER. 

Contract. — Lwerpool Slock Bxchange. — If a 
broker enter into a contract for an undisclose<l 
principal, the latter may sue on such contract i 
in his own name ; and a rule of the Exchange 
on which the contract was made, which de- ■ 
dares that a contract made by a broker for an ^ 
undisclosed jirincipal shall he regarded as the 
contract of the broker only, does not control \ 
this right, even although the principal was ; 
cognizant of such rule. Humphrey v. Jjucas, 
2 C. & K 152. 

BUILDING. 

Bight to have support from adjoining land 
after twenty years. — A. and B. were the owners j 
(^adjoining lands, and the house oiA. had fori 
more than twenty years been supported by thej 
adjoining land of JB., who dug a foundation for 
some intended buildings so near the house of 
A, that it fell : Held, that if A.*s house had 
been so supported, and both parties knew it, 
the plaintiff had a right to suen support as an 
element, and that the defendant could not 
withdraw that support without being liable in 
damages for any injury that the plaintiff might 


sustain thereby, which dams||||ss should be such 
as to put the plaintiff in the same state in which 
he was before, but the jury ought not to give 
him a new house for an old one. Hide v. 
Thornborough, 2 C. & K. 250. 

See Landlord and Tenant. 

CARGO. 

I. Contract for goods by n particular ship.~ 
Inspection. — Delivery. — Where a i)arty buys a 
specific cargo of goods, expected by a particular 
ship, and which arc \vaiTantcvl to be a j)articu- 
j lar quality, he has a right, on the arrival of the 
j shij), to inspect such cargo before it is delivered 
I to him, in order to ascertain whether the war- 
J ranty has been complied with ; and if it have 
' not, he may reject the cargo altogether. But 
if the cargo he once delivered to him, he has no 
right to return it, on the ground that it does 
not correspond with the warranty. Where the 
court were of opinion, that the direction of the 
learned judge who tried the cause, though in 
: terms correct, might still have been niisunder- 
I stood by the jury, they granted a new trial. 

I Toulmin v. lied ley, 2 O. & K. 157- 
i 2. Commission. — Course of dealing . — Bj" an 
agreement between an African merchant and 
an African ca})tain, the latter was to have a 
commission of 0/. j)er cent, on the net pro^ 
reeds of the heuneward cargo, after deducting 
the usual charges Held, that parol evidence 
was not admissible l^show that under this 
I kind of contract, acetmling to the course of 
: dealing between African captains and African 
! merchants, the caj>taiu was entitled to his com- 
' mission on the whole amount for which the 
i cargo had been sold, and not merely on tlie 
: net sum that had come to the hands of the 
i merchant as the result of that sale. Caine v. 
HorsefuU, 2 C. & K. 349, 

COMPETENCY OF WITNESS. 

0 7 Viet. c. 85. — A witness in an action 

brought to recover certain coimni.ssioii or 
brokerage stated, on the iwir dire,’' that he 
had a claim to one moiety of whatever com- 
mission the plaintiff should receive : Held, that 
the evidence of the witness Avas admissible 
under G & 7 Viet. c. 8.5, (Lord Denman’s Act.) 
Hill V. Kitching, 2 C. & K. 278. 

CONTRACT. 

1. Declaration. — Materiality. — In assumpsit 
for the price of, and the setting uj) of, a four- 
teen horse-power steam-engine, the last instal- 
ment to he ]>aid two months after its com- 
pletion,'’ it apj)eared that the degree of power 
in the engine delivered was not equal to the 
power mentioned in the contract, and imjirove- 
ments and alterations were made by the plain* 
tiff from time to time till the action was 
brought : Held, I st, that common counts 
would lie ; 2ndly, that the term “ completion ” 
did not apply to the mere making of improve- 
ments and alterations ; 3rdly, that the degree 
of power of the engine was a material part of 
the contract. Parsons v. Baxter, 2 C. & K. 
266 . 

2. Mutuality. — Where H. contracts to fur- 
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niah JR. with a reasonable quantity of work, at 
a fixed rate of waaes^ and tt, is bound not to 
work for any otner person or persons for a 
period of seven years : Held, that there is a 
mutuality of contract implied, and that H. 
would be bound to furnish work for the whole 
period of seven years. Hartley v. Cummings, 
2 C. & K. 433. 

And see Broker j Cargo ; Landlord and 
Tenant, 

COVy RIGHT. 

Coutemporaneous publication abroad, — In an 
action for infringement of a copyright in a 
foreign work, there was a contemporaneous 
publication abroad and in this country : Held, 
that, notwithstanding, plaintiff was entitled to 
recover. Cocks v. Purday, 2 C. tk K. 2G9. 

COSTS. 

See Breach of Promise ; Landlord and Te- 
nant. I 

CUSTOM OF TRADE. 1 

See Freight. : 

DAMAGE FEASANT. 

See Troi-er, 

DEMISE. 

See Landlord and Tenant. | 

DETINUE. 

See Railway, ; 

ESC/^E. j 

Sheri — In an action for an escape against 
a sherifi‘, where the ])risoner was brought up to 
London from the co\intr\", in obedience to a 
warrant issued by a commissioner of bank- 
ruptcy, and permitted to remain there three 
days, though remanded back by the learned 
commissioner, (one of tliera, however, being a 
Sunday, and another a day appointed for the 
prisoner to appear before a judge at chambers, 
by virtue of a writ of habeas corpus), and to 
repair from j)lace to place attended by tlie ^ 
jailor : Held, that the above-mentioned facts ] 
did not constitute an escape in contcm])lation 
of law. Hill V. Kilchiag, 2 C. & K, 280. 

EVIDENCE. 

Marriage, — In an action of debt for goods 
sold, in which the defendant jdeads her cover- 
ture, and the jdaintifi' in his replication denies 
the coverture, the person who is alleged in the 
plea to be the husband of the defendant, is not a 
competent witness for the defendant to piovc 
his marriage w'ith her. 

On this issue, jiroof that the defendant and 
the person alleged in the plea to be her hus- 
band^ have cohabited together as husband and 
wife for four years, is some evidence of the 
marriage, which the judge will leave to the 
jury. Woodgate Potts, 2 C. & K. 457. 

And see Secondary Evidence ; Seisin, 

FIXTURES. I 

See Trade Fixtures. 

FOREIGN LAWS. 

Mode of proving. witness expert in the 


law of a foreign country, was called to prove 
what that law was : Held, that he should state 
on his own responsibility what the law was, and 
not read any fragments of a code. Cocks v. 
Purday, 2 C. & K. 269. 

FREIGHT. 

1. Custom of Trade. — Tender.-- -The custom 
of the Caen stone trade being to pay freight, 
half in cash and half by a bill at two months, 
the agent of the owners of Caen stone, which 
was brought by a vessel to an English port, 

1 verbally offered the captain of a vessel which 
j brought it, half the amount of the freight in 

cash, and also offered to give the captain per 
\proc. the acceptance of the principal for the 
I other half, if the traptain would draw a bill. 

I This the captain refused : Held, a sufficient 
tender of the freight, as it was the duty of the 
captain to draw the bill. Luard v. Butcher, 

2 C. & K. 29. 

2. Principal and Agent. — The captain of a 
ship was instructed to apply for a cargo to A,; 
and, in the event of A. not being on the spot, 
then to apyly to B. (both being agents of the 
charterers) for the same ])urposc. He applied 
to both accordingly, and was refused a cargo 
by both. An action w'as brought by the owmers 
to recover the freight, and, in order to do away 
with the effect of the proof as to refusal, a 
letter from B, to the defendants was tendered 
in evidence, to show% that prior to such refusal, 
B. had renounced their agency : Held, to be 
inadmissible. 

Held, further, that A. having been on the 
I spot, what passed between B. and the captain 
' w’as important only in so far as it was confirmed 
and adopted by A. Hassell v. lVatso?f,2 C. & 
K. 141. 
i 

GUARANTEE. 

j See Landlord and Tenant. 

I HORSE. 

Sec Warranty , 

HUSBAND AND WIFE. 

1. Allowance paid to wife. — If husband and 
wife be living separate and apart^ and the hus- 
band make the wife a regular allowance of a 

■ sufficient sum for her maintenance, which is 
I regularly paid, this is sufficient to repel the 
I inference of agency, and he is not liable for any 
debt she may contract ; and it is not necessary 
that there should be any deed of separation ; 
but the allowance must be such as the jury 
shall think sufficient, reference being had to 
the station of the parties and the income of the 
husband. Holder v. Cope, 2 C. &K. 437. 

2. Allowance paid to wife. — If husband and 
wife be living apart, and the husband inakeft 
the wife a sufficient allowance for her support, 
he is not liable to an action by a tradesman for 
goods supplied to her, and it is immaterial 
whether the tradesman knew of such an allow- 
ance or not. 

If a wife living apart from her husband orders 
goods to be addressed and sent to a third per- 
son, and they be sent to the house of such 
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third person^ that not being the place of abode 
of the wifcj the husband is not liable to pay 
for those goods. Reeve v. Marquis of Conyng- 
ham^ 2 C. & K. 444. 

INTERPLEADER. 

Speedy execution, — Where goods have been 
taken under afi, fa., and an issue is directed to 
try whether the goods were those of a third 
person, and on that issue the jury at the assizes 
find for such person who is plaintiff in the 
issue, the practice is for the associate to keep 
the nisi prius record till after the fourth day of 
the next term, unless the judge orders it to be 
immediately delivered up to the plaintitrs at- 
torney upon an application in the nature of an 
application for speedy execution. Ahholt v 
Clarke^ 2 C. & K. 209 . 

LANDLORD AND TKNAXT. 

1 . Contract to build houses, — Where a con- 
tract was made by jjlaintiff and one H., that //. 
“ should build certain houses on plaintiff’s 
land, and ])rocure tenants for the same at a 
given rate, and himself pay the rent till he so 
procured tenants, from the Michaelmas then 
next ensuing.’* Held, that, under the contract, 
no tenancy was created between plaintiff and 
H. Taylor v. Jackson, 2 C. & K. 22 . 

2 . Contract, — Guarantee,— An indorseincut, 
written and signed after the agreement to which 
it was annexed, purported to guarantee the 
performance of the covenants an<l conditions of 
that agreement, but there was evidence to show 
that the guarantee was from the first agreed on 
between the parties : Held, that the agreement 
and subsequent indorsement formed but 
entire contract, and that, therefore, tlie latter 
did not require a separate consideration. 2 ndly, 
It being ])art of the agreement that the plain- 
tiff should pay the first instalment of a certain 
sum on a given day ; Held, that a verbal agree- 
ment to postpone the day was .siillicient. 3rdly, 
It being one of the covenants in the agreement 
that the landlord of a certain public-house 
would accept the plaintiff as tenant, the decla- 
ration allege I that the landlord had refused so 
to accept hill! : Held^ that the plaintiff was not 
required to prove that the individuid who acted 
as the landlord was the real owner of the 
premises or his authorised agent. Coldham v. 
Showier, 2 C. & K. 261 . 

3. Notice to quit, — Where a tenant is entitled 
to six months* notice to quit, a notice to quit 

at the expiration of the present year*s 
tenancy” is sufficient, although it does not 
appear on the face of it that it was given six 
months before the period therein specified for 
quitting. Doe d, Gorst v. Timothy, 2 C. & K. 
351. 

4. Demise, — Surrender, — In an action hy A, 
against B, for rent on a demise from quarter to 
quarter, with the rent payable one quarter in 
advance, the defendant pleaded as denial of the 

. demise, a notice to quit, and a surrender by 
'V-pperation of law. A written agreement for this 
-nerly l^ing, made while the stat. 7 & 8 
forcCj was put in, 
iphien signed by S. but not by A* : Held, 


that this was evidence of a parol demise hy A., 
and that it was put an end to by a parol notice 
to quit. Bird v. Defonvielle,^2 C. & K. 415. 

5. Profitable occupation. — If a tenant have 
left a house unoccupied, and the landlord enter 
and he in the profitable occupation of the 
house, he cannot recover rent from the tenant 
for any lime after such jn'ofitable occupation ; 
but if lie merely puts a person into the house 
to take care of it and prevent depredations, it 
would bo otlionviye. Bird v. Defoninelle, 2 C. 
ik K. 415. 

G. Acquittal of co-defendant , — Costs, — Cer- 
tificate --\\\ an action of trosp^s against three 
who had all jointly and l>y one attorney 
pleaded not guilty, by statute,"’ the judge at 
nisi prius would not, on the ajiplication of the 
jdaiiitiff’s counsel just lieforc the jury was 
sworn, allow a nolle prosequi to he entered as 
ti) one of the defendants, in order tliat he 
might be called as a witness fur the plaintiff. 
Neither would tiie judge, immediately after the 
jury wei*e sworn, allow one of the defendants to 
be acquitted on the application of the ]»l.'iintiff’s 
counsel, it being stated by the (kfendant’s 
counsel that he ajqieared for all the defendants, 
and objected to such acquittal. 

If, in an action of trcsj)avss against several 
defendants, there ])e at the end of the plaintiff’s 
case no evidence aguiust one of the defendants, 
it is in the discretion of tlie judge wlicther 
such defendant shall be then acquitted ; and if 
from the nature? of the^evidcnce given for the 
plaintiff, it is probable that evidence wliich will 
be given for the other defendants will fix this 
defendant with liability, the judge will not 
allow his acquittal jit tlie end of the ]jlaiiUifl'’8 
case. 

In tres])ass for taking goods, the defence 
under tlie stat. 11 (i. 2, c. It), s. 3, that the 
goods had been seized after having been 
fraudulently removed to jirevcnt a distre8.s for 
rent, cannot be gone into unless specially 
pleaded ; but where, in trespass against a land- 
lord and his broker for taking goods, there 
was no evidence against the landlord, and this 
defence was opened but could not be gone into, 
as not guilty “ by statute ” was the only plea, 
the judge woidd not certify, under the stat. 8 & 
9 W. 3, c. 11, s. 1, that there was reasonable 
cause for making the landlord a defendant, in 
order to deprive him of his costs. Spencer v. 
Harrison, 2 C, & K, 429. 

MAGISTRATE. 

Action. — V^eiiue , — An action against a magis- 
trate for an act done by virtue of his office is a 
local action ; and therefore, if (since the divi- 
sion of the county of Lancaster, by virtue of 
the 3 & 4 W. 4, c. 71 , s. 4), the venue in such 
action be laid in the southern division of that 
county,” but it appears that the cause of action 
arose in the northern division,** the defend- 
ant will be entitled to a verdict thereof, under 
the 21 Jac. l,c. 12, s. 5, Atkinson v. Hornby, 
2 C. & K. 335. 

" MONTH.** 

In legal matters a month ** means a lunar 
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month ; bat in commercial matters a month ** 
means a calendar month. Hart v. Middiet on^ 
2 C. & K. 9. 

NOTICE TO aUIT. 

See Landlord and Tenant. 

OCCUPATION. 

Sec Landlord and Tenant. 

OWNERSHIP. 

Assumpsit. — In indehitatvs assumpsit for | 
goods sold and delivered, the defendant cannot 
show, under the pica of non assmnpsiiy that at 
the time (»f the ^||e, the goods sold did not be- 
long to the vendor, and that they were after- 
wards reclaimed by the real owner. Walker v. 
Mellon, 2 C. & K. 34(]. 

See Trover. 

PARTICULARS OP HEMAND. 

Payment credited. — If a plaintift', in his ])ar- 
ticiilars of demand delivered in the cause, do 
not give credit for any sum paid l)y the defend- 
ant, but in it refer to “ full particulars ” already 
• delivered, and those full pjirliculars do give 
credit for a sum jiaid hy the defendant, this 
will not dispense with the necessity of the de- 
fendant pleading such payment, and if it be 
not pleaded, the defendant cannot avail liim- 
self of it at the tivil. Hart v. Middleton. 2 C. 
& K.9. 

PRINC IPAL AND AGENT. 

Agreement for sale of goods, — An auctioneer 
entered into an agreement on behalf of A., to 
sell certain premises to B., without having com- 
municated to A, that B. was in treaty for such 
premises. A. had himself j)rcviously sold the 
premises to another party, and tliereforc could 
not fulfil the contract so made upon B. ; where- 
upon B. sued"/l. for non-fulfilment of his con- 
tract : Held, that under these circumstances, 
B. was not entitled to recover damages for the 
loss of his bargain. Tyrer v. King^ 2 (). & K. 
149. 

Case cited in the judgment: Walker v. Moon;, 
lOB.&C. 416. 

And see Freight. 

PRIVILEGE. 

See Barrister. 

PRODUCTION OP PAPERS. 

Notice to produce. — A cause at the sitting at 
was called on upon Thursday the 4tli 
of February, and i he plaintiff’s case was closed 
on that day at 4 p.m. ; the case was then ad- 
journed to Fridaj’ ihe 5th Febmary, at 10 a. m. 
All the parties liw d in town, and in the evening 
of the 4th Feb., before 9 p. m., a notice to pro- 
duce a letter of the defendant to the plaintiff 
was served on the plaintiff’s attorney : Held, 
that this notice to produce was served in time. 

Held also, that if a party is served with a no- 
tice to produce sufficiently early for him to be 
enabled to produce a document, if he thinks 
proper to do so, it makes no difference that, at 
the time of the service of the notice, the cause 


is part heard. Sturm v. Jeffree, 2 C. & K. 442. 
See Secondary Evidence. 

RAILWAY COMPANY. 

1. Purchase of lands . — Application for ab- 
sir act of title. — A railway act enacted, with re- 
ference to the purchase of lands by the com- 
pany, that if the owner of any such lands 
should fail to make out a title to the land in 
respect whereof such purchase-money or com- 
pensation should he ])ayable,” the company 
should deposit the purchase-money in the 
bank ; and that thereupon all interest in the 
lands ill respect whereof such purchase-money 
i sliould have Ijccn deposited, should vest in the 
; cornjiany ; Held, that in order to enable the 
company to avail themselves of this jirovision, 
they must have jircviously a])plicd to the owner 
of the lands to furnish them with an abstract 
of his title tlicreto. Doe d. Hutchinson v. Man- 
chester Railway Company, 2 C. & K. 1G2. 

, ‘2. Scrij). — Detinue. — Damages. — Where de- 

; fondant, aftcj* signing an acknowledgment that 
; certain srri[) had been “ lodged in his hands ” 
hy ])laintiff, and was to lie delivered to him on 
recpiest, wrongfully detained the scrij) for a 
i consideralilc time, so that its market value had 
; much diminished, and did not rc-deliver it 
j until after action brought. Held, that the 
i action was rightly brought in detinue, as the 
i ‘Modged” implied that the identical scrip was 
: to be returned ; and also, that plaintiff was en- 
titled to more tlian nominal damages. 

Oil the second point a bill of exceptions was 
tendered. 

But where the plaintiff siidbred loss by the 
detention, in this, tliat he was thereby deprived 
I of the means of j>aying up his deposits, which 
I would have entitled him to claim an allotment 
• of lOU shares ; Held, that the damage was too 
! remote, and plaintiff could not reco\'cr. Archer 
: V. Williams, 2 V. & K, 26. 

3. Provisional committee. — In an action 
; against railway provisional committee-men, 

I under contracts entered into by the committee. 
Held, that to render defendants liable, it was 
necessary to j)ro\'e, not only that they were 
members of the committee, but that they 
knew it to be still in operation, and also that 
the expenses incuired were reasonable and 
usual. Barrett v. Blunt, 2 C. & K. 271. 

4. Allotment of shares. — In an action to re- 
I cover the amount of deposit-money paid on 

certain railway shares, the prospectus of the 
railway comjiany setting forth that 120,000 
shares would he issued; Held, 1st, that the 
allotment of only 58,000 shares was a breach 
of contract, and that the pLaiiitiff aa'rs entitled 
to recover on that ground ; 2ndly, that if it 
was agreed that the company should go on 
with the smaller number of shares, that 
virtually a new contract from which any indi- 
vidual shareholder might withdraw. Wontner- 
V. Shairp, 2 C. & K. 273. 

5. Scrip.— In order to prove that acrip has 
been called in by a joint-stock company,, to be 
registered under 8 Viet. g. 16, s. 9^ it is not 
sufficient to call the clerk of the brokers who 
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sent them it for that purpose, unless he pro- 
duce the scrip itself ; and Semble, that some 
one from the office of the company itself should 
be called to ])rove that the comj^any did in fact 
call in the scrip. jM'Ewen v. JVoods^ 2 C. & K. 
330. 

6. Shares. — Bought note. — Stamp. — A 
bought note for the purchase of railway shares, 
signed by the broker of the purchaser, is not a 
inemoranduin, letter, or agreement, made for, 
or relating to, the sale of goods, wares, or 
merchandises,” within the 4th exemption in 
the Stamp Act, 55 (1. 3, c. 1S4. Knight v. 
Barber^ 2 C. & K. 333. 

RIGHT TO nKGTN. 

In an action of debt for goods sold, in which 
the defendant pleads her coverture, and the 
plaintiffiin his re}dication denies the coverture, 
and there is no other issue, the defendant must 
begin. Wooilgate v. PottSy 2 C. & K. 4 '>7. 

RIGHT TO nrjM.Y. 

Where counsel for a defendant opens facts 
to the jury, hut docs not go into any evidence, 
the counsel for the plaintifF has not an alisolute 
right to reply, hut it is in the discretion of the 
judge: the object of allowing a reply in such 
cases being, that injustice should not he done 
by facts being improperly opened when the de- 
fendant’s counsel lias no intention of proving 
them, JSaisIt v. Brnicuy 2 C. & K. 210. 

SALE OF GOODS. 

Readiness in deliver . — The jilaintifls declared 
on a contract by the defendants to purchase 
certain iron of the plaintiffs, alleging a promise 
by the defendants “ that if the delivery of the 
said iron sh.ould not be required by the de- 
fendants on or before the 3()th day of April, 
1S45, the’ saitl iron was to be jiaid for by the 
defendants on the day and year last aforesaid 
and averring rh, at the plaintiffs had always been 
ready and willing to deliver the said iron in 
terms of the contract ; that the 30th of Ajiril 
was past liefore the commencement of the suit ; 
but that the defendants had not paid ff>r the 
iron : Held, first, that under the av erment of 
readiness and willingness to deliver tlie iron, 
the jilaintitts were not bound to show that; 
any specific iron had been appropriated bv 
them for that purpose ; and secondly, that the ^ 
plaintiffs were entitled to recover on the above : 
contract the full price of the iron, and not ' 
merely the damages which they had sustained i 
by the defendants’ breach of contract, Jhm- ' 
lop V. Grote, 2 C. & K. 153. I 

And see Principal and Agent. ! 

SECONDARY EVIDENCE. 

Memorial of registry in Middlesex. — Demand s 
of possession. — If a deed be in the possession of j 
a third person as mortgagee, and he having the 
deed in court, though not subpoenaed in the 
cause, decline to produce it, Secondary evidence 
may be given of its contents ; but if the deed 
18 not in court, and he has not been subpoenaed 
^ it, it is otherwise, 

ihe person thus declining to produce a deed 


must not state its contents, but he must state 
the date of the deed and the names of the 
parties, in order to identify'^it. 

An examined copy of a memorial of a pur- 
chase deed registered in Middlesex under the 
the stat. 7 Anne, c. 20, is only receivable as 
secondary evidence of the deed against the 
j parties to the deed and all persons claiming 
! under them ; and the fact that yl. mortgaged 
\ the property to B., and delivered this deed to 
B. as mortgagee, is not sufficient to make it 
i secondary evidence against A» Doe d. Los^ 

I combe v. Clifford y 2 C. & K. 448. 

SEISIN. 

Evidence. — In ejectment, evidence that the 
shutters of the house claimed were repaired, 
and a wash-house built on the ]^reinises, and 
that this was paid for by IV. L., is evidence to 
go to the jury of the seisin of IV. L. Doe d. 
Loscomhe v. Clifford, 2 C. & K. 448. 

SHERIFF. 

See Escape. 

SLANDER. 

Meaning (f words as understood. — In an 
action for slander, the words ivere, “You are a 
thief ; you robbed Mr. Jj. of 30/.” The words 
ivere spoken in the hearing of B. and of several 
strangers. B. knew that the words did not 
mean to imj^ute felony, but meant to impute 
that the plaintiff had improperly obtained 301. 
from Mr. L. to compromise an action for a 
distress : Held, that, under tliese circumstances, 
the question to be left to the jury was not what 
the defendant meant by the words he spoke, 
hut what reasonalde men, hearing the w^ords, 
would understand by them. 

Sernble, also, that if all the persons j)resent 
when the words were sjioken had known that 
the word.s did not iinj)ute felony, that wouhl 
have been an answer to the action. Hnnkinson 
V. Bilev. 2 C. & K. 440. 

SPEEDY ENECUTION. 

See Interpleader. 

STOCK EXCHANGE. 

See Broker. 

TAXES. 

See Tender. 

TENDER. 

Parliamentary Taxes. — A. demanded 20/. as 
rent due from B. ; and B. having claimed cer- 
tain deductions which A, would not allow, then 
put down 20 sovereigns, and said, “ I tender 
you 20/. under protest Held, a good tender, 
as this was not a conditional tender, the words 
under protest ” merely importing that B. did 
not acquiesce in the demand of yl,, and did not 
mean to preclude himself from recovering the 
money back again if he could. 

The land tax is a parliamentary tax ” with- 
in the meaning of an agreement to pay rent 
** and all taxes parliamentary and parochial.” 
V. Lunn, 2 C. & K. 13. 

And see Freight. 
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TRADE FIXTURES. 

Parol agreement. — A reversionary interest in 
trade fixtures will pass to a purchaser under a 
parol agreement, Petrie v. Dawson^ 2 C. & K. 
138. 

TROVER. 

1. Damage feasant. — Semble^ that an animal 
doing damage to the freehold is doing such a | 
damage as will justify the distraining of the i 
animal damage feasant, provided that the animal ; 
be then actually doing the damage, or having 
done some damage, it is necessary to detain the ; 
animal to prevent it doing further damage. 

But if the oinpier of the freehold seize an 
animal which has done damage to the freehold, . 
but which has ceased doing so, and it be not 
necessary to detain the animal to prev'ent 
further damage, and the owner of the freehold 
detain the animal and feed it for several days, 
and then sell it for its full value, the owner of 
the animal is entitled in trover to recover the 
full value of the animal, without any deduction 
for the feeding, as the owner of tlie freehold 
seized the animal in his own wrong. IVormer 
V. Biggs, 2 C. & K. 31, 

2. Ownership. — In an action of trover, where 
the plaintiff hud been endeavouring to baftle 
his creditors by a merely ostensible transfer of 
tlie goods to another, and where they were 
seized upon premises in which the ])laintiff’s 
tenancy had expired : Held, 1st, that there 
was a sufficient possession as against a wrong 
doer, without regard to the question of owner- 
ship ; and ‘indly, that the measure of damages 
was the value of the jdaintiff’s real and bond 
fide interest in the goods, and not the full value. 

Cameron y. JVynch, 2 C. & K. 204. 

VARIANCE. 

Amendment. — The enactments for allowing i 
amendments at nisi prius were intended to ! 
meet variances arising from mere slips or acci- ; 
dents, and do not extend to a case in which the j 
])arty has intentionally and designedly framed 
his pleading in a manner which gives rise to the 
objection. Thus, if a ])laintiff declaring on a 
deed recites it according to what be contends 
is its legal effect, and the judge should hold 
that that is not the legal effect of the deed, this 
would not be such a variance as should be 
amended at nisi prius. Bowers v. Nixon, 2 C. 
& K. 372. 

See Amendment. 

VENUE. ^ 

See Magistrate. 

WARRANTY OF A HORSE. 

Unsoundness. — Where a horse is warranted 
** sound,” the plaintiff cannot recover in an 
action on that warranty, unless he show that 
the horse was unsound at the time of the sale : 
and mere defective formation, not producing 
lameness at that time is not an unsoundness 
within the meaning of tlie warranty. Bailey v. 
Forrest, 2 C. & K. 131. 

See JBroian v. EUdngton, 8 M. & W. 132 ; 
Dickenson v. FoUett, 1 M. & R. 299 ; Coates 


V. Stevens, 2 M. & II. 1 37 ; Kiddeil v. Burnard, 
9 M. & W. 668. 

WITNESS. 

See Competency. 

RECENT DECISIONS IN THE SUPE- 
UIOll COURTS. 

RICPORTKP UY aARRISTIUtS OP Tlie SEVERAI. 

COURTS. 

5iorh Chillier llor. 

Dunning v. Hards. July 7, 1S17. 

CONTRIBUTION IN CRr/niTORs' SUITS, 

The general ride that credlfoyy. proiniig their 
debts under a decree in a creditnr'*s suit, 
must contribute their proport ion to the costs 
of the suit, does not extend to such costs as 
are incurred bu the plaintiff in in res tig a ling 
and establishing a spcclul and peculiar 
claim. 

ivir, J. Russell ami Mr. tSoidhgate stated, 
jlhrit this was an appeal from a deeice by Vice- 
' ( ■hancellor Knight Bruce, direct ing, as usual in 
i a creditors suit, that all ]iers(3n.-; who should 
come in and jirove their debts under the decree 
should contribute to tlie expenses of the suit. 
The learned counsel submitted tloit such di- 
rection shtnild be confined to the costs incurred 
in the ordinary administration oi the assets ; 

' whereas in tlie present case the bill alleged 
matter and pra^^cd relief, whicis sjjc cially and 
jieculiarly affected only the plaintiff. It stated 
that the })laintiff was entitled to an t'lnnuity 
arising from the sum of 250/. bcf{iieathed in 
trust to one James Hards, deceased, wlio had 
never invested the. sum, Imt had paid the inter- 
est of it until his deatli, and liad also insured 
the life of the annuitant to that amount. The 
bill which was filed against the executors of 
the said J . Hards, was in the n iture of a cre- 
ditor’s bill, but also alleged sundry breaches of 
trust on the ])art of the deceased, in respect of 
I the said eum of 251)/., and pra)'e(l that it might 
' be declared that he had appropriated the said 
; policy to the satisfaction of the said annuity 
■ and trust fuiid, wliich was declared accordingly 
jhy his Honour on the ilccreo now appealed 
j against. There was no evidence that the de- 
ceased intended to or had in fact so set apart 
the policy, and Lis assets were not sufii- 
cient for the specialty debts. 

Mr. Roll and Mr. Craig maiiitaincd, that it 
was the usual direction in a creditor’s suit, that 
all persons deriving any benefit frojii it should 
contribute to the expense. I’here might be 
some peculiarity in the present bill.. Imt still the 
parties appearing would derive a benefit from 
it, and it would be difficult to ajiportion their 
respective contributions. It was quite clear 
that the accounts must be taken. Larkins v. 

‘ Paxton, 2 Myl. & K. 320. With respect to the 
appropriation of the policy, it was impossible 
toaoubtthe intention of tho deceased, as he 
had no insurable interest in the life of the 
plaintiff, otherwise than for the purpose of be^g 
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provided with the funds which would become 
devisable ainon^ her children when she should 
die. 

The Lord Chancellor said, there was no evi- 
dence wJiatever to support the V’^ice-ChancelJor’s 
declaration^ that the policy had been so appro- 
priated as contended, but he thought it was a 
very possible and reasonable sup])Osition, that | 
such was the intention. He would, therefore, i 
direct an inquiry into the factr:; before the Mas- | 
ter, but it must be at the cofts of the plaintiff 
seeking it. His Lordship was not disposed to; 
disturb the usual practice of the court in re- ! 
spect to the direction to contribute towards the 
expense of the suit, but a;', the hill, although ‘ 
partly a creditor’s bill, sought other relief pccu- ’ 
liar to theplaintift^ he thouglit the contribution 
should not extend to the costs of th. claim af- 
fecting the above-mentioned ])olicy, but should 
be varied accordingly, 

y'lVc-tirfianrfnor of 

Gowtir V. Bennett, .luly 3rd, 1847. I 

ACTION OF KJECTMKNT. — RECEIVER. 

Where a receirer is in possession of leasehold 
propertif, and an action of ejectment is ; 
broiKjht by the tenant in fee against the 
tenants in jmssessioiK the court will al/oic 
the action to proceed^ provided there has ■ 
been no vnifnl coniempf commit ied by the 
party bringing the action, I 

A SUIT had been instituted in tliis ca^c for ; 
the administration of the estate of a testator ; 
who was tenant of certain loaseliolds held of 
the Churchwardens of St. Andrew’s, Ilolhfwn, 
they being the tenants in fee, Jn the course of 
the proceedings in the suit, in December, 18 43, ; 
a receiver was a})pointcd. The executors of 
the testator were now the lessees of the clmrch- 
warden.s, and various undcr-lcssecs being in 
possession of the pro})erty, and the same being' 
in a very dilapidated condition, the church- 
wardens commenced an action of ejectment' 
against them, and declarations were served in 
May last, and a rule obtained in the action. 

Mr. B. Palmer now moved that the church- 
wardens might be at liberty to jwosecute their 
action, notwithstanding the aj)|)ointment of a 
receiver, and he contended tliat the church- 
wardens, as well as their solicitor, were igno- 
rant of the fact of a receiver l)eing aj)j)ointed • 
before the action was commenced ; and that, ; 
although the rents had l)ecn j)aid to the col-: 
lector of the churchwardens, and receipts were 
then signed by the receiver, it did not appear ; 
that he signed them in the character of re- \ 
ceiver ; and that if the collector knew of it, he I 
never informed the churchwardens; and he 
cited the case of Angel v. Smith, 9 Ves. 335, as 
directly in point. 

MrV Bethell and Mr. J. H. Palmer, contra, 
contended, that the churchwardens must be 
taken to have had notice of the receiver, and 
that in proceeding with their action they had 
committed contempt of court just as much as 
if they had disobeyed an injunction ; and they 


submitted that the court was hound not to 
allow the action to proceed ; they cited Evelyn 
V. Lewis, 3 Hare, 472. 

The Vice-Chancellor said, it did not appear 
to him that the proceedings had been com- 
menced in contempt of court. Tlie question 
wa.s, whether when a party asked for leave to 
go on with the proceedings he should not have 
leave. Lord Eldon, in the case in Vesey, gave 
leave, and the present was a similar case. He 
thought there had been nothing committed 
here so (‘ontemptuoiis as to induce the court to 
put a stop to the action. The parties appeared 
ill a certain sense to have had notice of the re- 
ceiver, but it had slipped their attention, and 
they commenced their action. True, the court 
was bound to preserve its dignity, but that 
dignity was not preserved by preventing parties 
from prosecuting their legal rights ; and he 
thought the most dignified thing the court 
could do was to let the proceedings go on, 
ajiplicants to proceed in the action in the same 
manner as if the action had been commenced 
on that day, so that the defendants might not 
be damnified liy not previously acting on de- 
fence. The cost to be jiaid by tlie moving 
party. 

©ucrirg IScHcft. 

(Before the Four Judges.) 

Wood V. Lord Portarlington, Trinity Term, 
1847. 

ATTORNEY. — MISCONDUCT. 

In an action on a bill of exchange, lohere it 
appeared that the attorney for the defend- 
ant had attempted to suborn a witness to 
commit pejjury in giving lestimong that 
the hill teas given for a gambling debt, the 
court made a rule absolute for the attorney 
to be struck off the rod, 

A RULE nisi liad been obtained to strike Mr. 
Macey, an attorney of this court, off the rolls. 
The case liad gone before one of the Masters, 
and aft§i' his report had been read. 

Sir F. Kelly, Mr. Bayley, and Mr. Bovill 
showed cause against the rule, and 

Sir F, Thesiger and Mr. Wordsworth ap- 
peared in support of it. 

The facts and circumstances of the case fully 
appear from the judgment of the court which 
was delivered the day after the case was 
argued. 

Lord DenmanfC- J., delivered the judgment 
of the court. This was an application to strike an 
attorney off the rolls of this court, I have read 
the affidavits, and am hound to say, that every 
thing which is important was brought before 
the court in the course of the argument, and has 
been fully considered. The charge against 
Mr. Macey was for an attempt to suborn one 
Joseph Wallis to commit perjury in an action 
on a hill of exchange brought by a person 
named Wood against the Earl of Portarlington. 
Macey was the attorney for the defendant. 
Wallis was supposed to have acqtdred a know- 
ledge of the hand-writing of the defendant. 
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having been a clerk in the office of Messrs, day, and instead of bringing the matter imme- 
P, & 11., the former attorneys for the defend- diately before the court, he kept it to himself as 
ant. Maccy, Wallis, and the attorney for the a means of extorting from Macey the costs* 
plaintiff were all together at an hotel at break- We deem such conduct to be a misprision, 
fast before the trial of the cause came on. At strongly calling for our censure. We have 
the breakfast table, while the attorney for the had some doubts respecting the costs of this 
plaintiff was absent for a short time, Macey application ; but * is an application made, not 
placed a paper in the hand of Wallis. The by the attorney but by the plaintiff, who has a 
paper is in these terms : — It is believed that just cause of complaint. We think that Macey 
Mr, Wallis will be called to prove the defend- must be struck off the roll, and that he must 
ant’s hand-writing to the bill ; that in May or pay the costs of tliis application. 

June, 1831), when the first and second bills be-. Rule absolute* 

came due, the defendant called on Messrs. ; On a subsequent application being made, the 
P. & R., and said, that the plaintiff threatened ' court said, that the rule would l)e absolute, 
proceedings agq^Jnst him, and he then saw the | each party paying their own costs, 
clerk there, and informed him that the con- j . 


sideration for these bills was a gambling debt j 
and discounts, and that if the plaintiff at- 1 
tempted to sue him, he wovdd l)ring evidence j 
to show that the bills had been given for that i 
purpose ; that the plaintiff admitted that to be j 
the fact, and he never attempted to sue the de- | 
fendant during the time that Mr. Wallis was | 
clerk to Messrs. 1’. & R., which was from that : 


Cummon 

Hopkins v. Prescott. Trinity Term, June 2nd, 
1847. 

SALE OF PUBLIC OFFICE. ILLEGAL CON- 
TRACT, UNDER 5 & G EDWARD G, C. IG. 

AGREEMENT VOID IN PART, VOID FOR 
THE WHOLE. 


time until the year 1844.” Two copies of this i 
paper were made; one was given to Wallis,! 
and one to the counsel. If ^V’allis had sworn [ 
that which was stated in the paper, the defend- ; 
ant must have had a verdict. Wallis told the : 
])laintiff’s attorney that he was not clerk to ! 
Messrs. P. & R. during the time stated in this j 
paper. Tlie statement so drawn up v’as utterly 
false. It was a mere fable, of which Macey 
had no other evidence than that which the ! 
paper suggested that Wallis could give. TIcj 
did not at any time i)retend to say that he had j 
any information that led him to l)elie^'e that it ! 
was true, nor that he believed it to be true, j 
What he did, tHerefore, v/as a mere exj)eiarneiit ! 
to see whether the witness would consent to 
state these falsehoods thus deliberately stated 
in the paper. M^allis was at the time a needy, 
dishonest, and notoriously profligate man, and ; 
he had been known to Maccy for about a year. 
Such a ])ropositiori was not made without at the 
same time something being done to excite the 
expectation of reward to the per. son whom 
this ineinorandurn was addressed, and it was 
thought that on that expectation some false 
statement like that in the ineinorandum would 
be made. At the foot of the memorandum 


Where the agreement disclosed in the declara^^ 
Hon was for the sale to the defendant of 
the business of a law stationer^ for the sum 
of 300/., and further^ that the plaintiff 
should cease to carry on such hiisinessy or 
collect any of the assessed taxes in right of 
the off ee of collector of assessed taxes and 
sub-dist ributor of stamps^ which, as recited 
in the declaration, the plaintiff then carried 
on, and would use his best endeavours to 
introduce the defendant to the said business 
and offices : Held, that under the pro^ 
visions of the 5 G Edw. 6, c. 16, ike 
agreement was void, being entire, and for 
the sale of an office relating to the receipt 
of the revenue. 

Assumpsit. The declaration recited an 
agreement between the jdaintiff and defendant, 
which, after reciting that the ]daintiff had 
carried on the business of a law stationer, and 
had been a sub-distributor of stamps, collector 
' of assessed taxes, and agent for the Birming- 
ham Fire Office for the town of Stourbridge, 

J and neighbourhood, &c., and an agreement for 
i the sale of the said business upon certain 
; terms, witnessed, that in consideration of 3007. 


were these words and figures, — (J, 5/.” ; 
Macey was called upon to explain the meaning ' 
of the memorandum, and how he came to make , 
it. He swore he was unable to do so. We ! 
find it impossible to doubt that it was an offer 1 
of 5/. as the price of the false evidence thus '' 
suggested. That is the case, sucli facts being 
clearly established, not by the evidence of the 
complainant alone, but by Macey’s own state- 
ments. That being so, can the court permit 
the person to continue in practice } We think 
it quite impossible to permit him so to con- 
tinue. The conduct of the pladntiff’s attorney, 
who immediately after the trial was informed 
of what had passed, is very extraordin^, but 
it does not touch the truth of the principal fact* 
He was in the society of Macey on the next 


&c., the plaintifi’ agreed to sell, and the defend- 
ant to jmrehase, all the said business, &c. The 
declaration next recited, that it was by the said 
agreement further contracted on the part of the 
plaintifi^ that he would not at any time after 
the 1st of March next, after the making of the 
said agreement, carry on the business of a law 
stationer, or collect any of the assessed taxes, or 
accept the office of an agent to any fire and life 
assurance company in the town of Stourbridge^ 
or within ten miles thereof, but would use hie 
utmost endeavours at the expense of the de* 
fendant, to introduce him, the defendant, to the 
said business and offices, as by the said agree- 
ment fullv appears. There was then an av€¥« 
ment of tne defendant’s undertaking to p^rfortti 
the agreement on his part, followed by tibe 
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Btatement of performance on the part of the matters are merely collateral. The endeavours 
plaintiff in. the terms of the agreements Breach^ which the defendant undertook to make in 
the nonpayment by the defendant of the first order to introduce the defendant into the busi- 
instalment of the purchase money. Tlie de** ness of the offices might mean such as were 
fei^ant pleaded, that before and at the tinie of legal. Bellamy v. Burrow, Ca. Temp. Talb. 
the m^ing the said supp6j||d agreement and 107- Besides, it was consistent with the de- 
piomise in the declaration mentioned, the plain- claration that the plaintiff had ceased to be 
tiff held, exercised, and enjoyed the office of collector when the contract was made, and there 
sub-distributor of stamps for the town of is nothing illegal in a stranger agreeing not to 
Stourbridge and neighbourhood, the same then collect the taxes, 
and still being an office touching and concern- Badelet/ was heard in reply, 
ing the receipt of her Majesty’s revenue; and - Wilde, C. J. I am of opinion that the de- 
furjiher, that by Uie said agreement in the de- ^ fendant is entitled to the judgment of the court, 
claration mentioned and so taken and made by j as the declaration does not disclose a good 
the plaintiff as therein mentioned, he the plain- cause of action. The declaration sets out the 
tiff did unlawfplly, corruptly, and against the | agreement, and the first point is, whether it is 
statute in that case made and provided, agree j an entire agreement, or one tliat is separable in 
witli the defendant to receive and have from its nature and applicable to totally distinct 
him, the defendant, a certain sum of money, to matters. It appears to me to amount to one 
' vrit, the money in the declaration mentioned, j entire agreement, although it is to perform 
to the intent that he the defendant should have, ! several distinct acts. Looking at the whole of 
exercise, and enjoy the said last-mentioned j the declaration, I can . see no ground for saying 
office^ whereby the said supposed agreement * " 

' was and is utterly void in law. Verification. 

^Implication, that the plaintiff did not by the 
^id agreement, &c., agree with the defendant 
to receive or have from him, the defendant, the 
said sum of money, &c., to the intent that he, 

^e^mfendant, should have, exercise, or enjoy 
the said office, &c. Special demurrer and 
Joinder. 

Hugh^Hill, {Badeley with him,) in support 


that one of the several matters alleged form thc:' 
consideration as contradistinguished from 
others ; but, on the contrary, they seem to 
me to constitute one entire consideration. 
This being the case, the next question is to 
what does the contract relate. It appears to 
me to relate to the business of a law stationer, 
to the office of a collector of the revenue, a 
sub-distributor of 6tam])s, and agent to a fire 
office. Then is there any statute showing that 


of the mmurrer. The agreement on which the | this is an illegal contract. 1 cannot doubt, 

. . • * <• J ? _ _ ■ ? 1 ^ 4. 1 ^ ^ 4.1- _ 4. 4 „ 4.1 .1 


declaration is framed is void, being a contract 
' for ^he resignation by the plaintiff of the office 


looking at the various enactments on the sub- 
ject, that both of the offices just referred to 


of coljiector of assessed taxes and suh-distri- - relate to the receipt of the revenue, and if they 
butot* of stamps, and if any part be contrary to • do, then there is one entire agreement, having 
•idle statute law, tlxe whole is void. Lec v. ; for its object the payment of a certain sum of 
Coies^l, Cro. Eliz. 529; 2 And. 55, referred .j money as the purchase of an%flice touching 
to in Twyne^s case, 3 Rep. 80 ; A^or/o« v, Simes, I or concerning the receipt of the revenue. It 
Hob. 14. The 49 6- 3, c, 126, s. 3, enlarges; is unnecessary to investigate the law beyond 
the 5 & 6 Ecb^^ G, c. 16, s. 2, which makes void ■ the first statute referred to ; but it appears 
-'bargains for offices touching the receipt of the ;that the 49 Geo. 3, c. 126, makes it a inis- 
revenue, and makes such bargains a criminal ! demeanour to enter into such a contract. - The 
aeL There are several cases on these statutes : I plaintiff then has declared on an agreement 
Sir Arthur Ingram's qase, 3 In^i. 15^; Huggins ' void hi noint of law, and without, therefore, 
V. Bainbridge, Willes, 241 ; Lang v. Payne, id. junneceOTrily going into a consideration of the 
671"; Parsons v. Thompson, 1 H. Bl. 322 ; j plea and replication, the defendant is entitled 


to the judgment of the court. 

Coltman, J. I am of the same opinion. 
The contract is an entire one, and in order to 
entitle the defendant to recover the whole, 
consideration must be proved. If any part. 


Garforth v. Fearon, id. 327; Blackford v. 

^IPreston^ 8 T. B. 89 ; Stachpole v. Earle, 2 
133; The office of sub-distributor of 
.IK^wps is expressly mentioned in the 3 & 4 W. 

A c. 97j s. 1 & 3, and is clearly an office touch- 

receipt of the revenue. As to the office therefore, be void, it cannot be recovered upon, 
of assessed taxes, it is expressly The offices referred to relate clearly to the 
meiitidned in the 3 Geo, 4, c. 88, and 5 & 6 revenue, and are consequently within the pro- 
W. 4, c. 20, and ^80. concerns the revenue. hibitions of the statute. ITie case of Law v. 

^J^entice, contra. The question here is. Law, 3 P. W. 391, is an authority to show 
^K^etber if a contract be only in part for the that the mere using of another’s interest, with 
am of a pul^c oflice, it is void as to the whole, respect to a public office, c^me within the 
A)1 the caa^ quoted are cases of bonds, and , statute, although that other had not the power 
th^fetFe distinguishable. In Thompson v. to dispose of such office. But even at com- 
PUohit, 6 Taunt. 359, the coutt held that a mon law, I think the contract would have have 
deed void in part under the ^ Geo. 2, c. 36, i>een -void, as in the ease of tiarringtou v. 

not void in totov Kerrisoriir* Cole, 8 East, Ducftafe/, 1 Br. C. C. 124. 

231, might also qsuited as an Authority* Maule, J. t also iam of opinioii that the 
The consideiation the sale declaration is bad, on the ground of its 

of thebttoiness'ofsi ]|«^ and tbe other closing a contract void by the 6 Ss 6 Edw. 
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c. 16. It is clear that the office in question 
is one touching the revenue:i and therefore 
within that act. It is said that the mutual 
promises in the declaration may be rejected, 
and the valid agreement to sell the business 
upheld. But I think no such rejection can be 
made. Words in pleading cannot be struck 
out so as thereby to give a totally different 
sense to the declaration, and I think the de- 
claration must be construed as stating the 
defendant's promise to pay 300/. in considera- 
tion of the plaintiff introducing him into the 
office mentioned, and by reason of that the 
defendant is entitled to judgment. 

CresswelL It is impossible to look at the 
declaration without seeing that the substance 
of the bargain was that the jdaintiff should 
cease to hold the office of collector, to the in- 
tent that the defendant might obtain it through 
his, the plaintilFs, intervention, and that being 
so, the contract is void, and no cause of action 
exists. 

Judgment for the defendant. 

Court 0 f Ctrrbtqucr. 

Tattersall v. Parkinson. Easter Term, April 
17, 1847. 

PLEA OF PAYMENT OF MONEY INTO COURT. 

SATISFACTION. DAMAGES ULTRA. 

To a declaration containing a count on a hill 
of exchange for 2^1 . 1 3s., and also a count for 
30L for money lent j the defendant pleaded 
as to 10/. 9s. Id. parcel of the first count, 
and 10/. 9s. \d. parcel of the second count 
payment into court of 11/., {according to 
the form given by the rule of court) : Held, 
on special demurrer, that the plea was bad, 
as it admitted two sums of 10/. Id. to be 
due, and a payment of a less amount into 
court was no satisfaction. 

Where a declaration contains a count on a hill 
of exchange, and also a count on the con- 
sideration for the bill: Scmble, tj/g plea 
ought to allege that the bill was given for 
the debt in the second count, and then plead 
payment into court of the amount of the 
hill and interest. 

Assumpsit by indorsee against indorser of 
a hill of exchange for 26/. 134\ 2d. The first 
count of the declaration was on the bill ; the 
second count was for 30^'., for money lent and 
inoney due on an account stated. 

The defendant pleaded as to the second 
count, except as to 10/. 9s. id. parcel, 
non assumpsit : and as to the whole declaration, 
except 10/. 9^. Id. parcel of the first count, and 
10/. 9s. id. parcel of the second count, pay- 
ment before action brought, and also a set-off. 
And as to the 10/. 9s. id. parcel of the first 
count, and 10/. 9s. Id. parcel of the second 
count, payment into court in the form prescribed 
by the rule of court, and no damages ultra. 

The plaintiff demurred specially to the last 
plea. 

Gordon, in support of the demurrer. The 
last j)lea professes to answer a portion of the 


first count, and also a portion of the second 
count, viz., two sums of 10/. 9«. Id., parcel of 
the sums respectively mentioned in those 
counts, but the sum paid into court (11/,) is 
only an answer to part of those two sums, 
which together amount to 20/. iSs. 2d. The 
payment of a smaller sum of money is no sa- 
tisfaction of a greater sum admitted to be due. 
PinnelVs case, 5 Rep. 117- Though this court, 
in the case of Sibreev. Tripp, 15 M. 8c. W. 23, 
somewhat qualified the doctrine laid down in 
Cumber v. Warre, 1 Stra. 426, yet they recog- 
nized the principle that a payment of a less 
sum was no satisfaction of a greater. In Down 

V. Hatcher, 10 Adol. & E. 121, a plea of that 
kind was held bad even after verdict ; Todd v. 
Stuart, 14 Law J., Q,. B., 150, is to the same 
effect. A plea of tender of a smaller sum is no 
answer to a greater sum b fortiori, a mere pay- 
ment into court of a smaller sura cannot be an 
answer to a larger sum admitted to'be due ; 
besides, the plea is inconsistent and repugnant, 
it admits 20/. 18s. 2d. to be due, and, neverthe- 
less, alleges that the plaintiff has not sustained 
greater damages than 11/. Mee v. Tomlinson, 
4 Adol. & E. 262 ; Fisher v. Aide, 3 M. & W. 
486. If the money paid into court be applied 
to one count, then it leaves pj\rt of the other 
unanswered, unless the allegation of no da- 
mages ultra amounts to the genci-aj issue, 
which, in this case, would be bad, as the rule 
of court forbids such a plea to a bill of ex- 
change. 

H. Hill, contra. The plea is according to 
the form ])rescribed by the rule of court. The 
money paid into court may be applied to the 
count on the bill, and then the averment of no 
damages ultra would he a good answer to the 
other count. A defendant cannot plead pay- 
ment into court in any other way where the 
indebitatus count is for the same sum, which 
is the consideration of the hill. The point 
was raised in Jourdain v. Johnson, 2 C. M. & 
R. 564, but not decided. Mee v. Tomlinson is 
overruled by Marsall v. Whiteside, 1 M. & 

W. 188. 

Cur. ad. vult. 

Parke, B., (after stating the pleadings.) 
The case of Jourdain v, Johnson decides that a 
plea of payment into court may be made as to 
pjirt of several counts without stating how 
much was paid in on each. There is, there- 
fore, no objection on that ground. But when 
one of the counts is on a bill of exchange, the 
difficulty arises, which was pointed out in 
Jourdain v. Johnson, viz., that if less than the 
amount of the bill of exchange should be 
considered as paid in on that count, the plea 
would be bad* For if it admitted the bill, it 
would admit the precise sum to be due on it, , 
and less than that would not legally satisfy it ; 
or if it should be considered in the nature of 
a plea of non-assumpsit to the remainder, the 
new rules forbade such a plea. We don pt see 
how this objection can be surmounted. Agam, 
if the sum of 10/. 9**. id. is to be ascribed to 
the first count, the sum of 10.9. lid. only must 
be applied to Jbe last count ; and it is argued 
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with fifreat weight that a less sum is no satis- 
faction of a greater. There are, no doubt^ 
great difficulties in practice in adapting the 
new rale as to payment of money into court in 
some cases> and they were probably not fore- 
seen in framing the rule. One of these diffi- 
culties arises from the form of a count in 
indebitatus assumpsit. In this form, which 


and then to plead payment into court of the 
amount of the bill and interest. The plea, in 
its present form, is bad; but the defendant 
may amend on the usual terms. 

Rule accordingly. 

DISSOLUTIONS OK PUOKKSSIONAI. PAIIT- 
NEUSTIIPS. 


has been adopted for the sake of convenience, 
(as it 'would be impossible to declare, on each 
separate contract without great prolixity of 
pleading,) each count may be intcrj)reted to 
mean that the defendant is indebted to the 
plaintiff in the sum mentioned, either on one 
contract to pay that precise sum, or one con- 
tract on a quantum meruit which has resulted 
in a debt which the plaintid estimates at that 
amount, or on several different contracts for 
different precise sums, or such on a quantum 
meruit^ or on some for a sum certain; and 
some on a quantum meruit, together amounting j 
to the sum claimed. 

The variety of meaning which the compre- 
hensive allegations of a debt in such a count | 
is capable of bearing, creates a considerable 
difficulty in specially pleading to it, and par- 
ticularly in the payment of money into court. 
If a smaller sum is paid on such a declaration 
than the sum claimed, the })lea admits that 
the sum claimed is due on one or more con-' 
tracts for liquidated or unliquidated amounts. 
If unliquidated/ there is no difficulty in paying 
in a smaller sum than the amount claimed, 
for then the defendant may truly say, that the 
plaintiff* has not sustained greater damage 
than the sum paid into court. But if the 
sum admitted is liquidated, or is an aggregate 
of liquidated sums, how can the plaintiff iKave 
sustained less damage than the liquidated 
amount in respect of the demand for tliat 
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sum? The Court of Queen’s Bench has al- 
ready decided that a plea of accord and satis- THPI EDITOR’S LETTER BOX. 
faction by a less sum to a general declaration 


in indebitatus assumpsit for a larger sum is 
bad even after verdict. Down v. Hatcher, 
These considerations lead us to the conclusion 
that the form of pleading payment of a less 
sum of money into court than the sum pleaded 
to, with no answer to the difference, except 
that no more damages have been sustaiuea, 
is objectionable, and that there is good reason 
for saying that the ordinary practice of plead- 
ing the payment of money into court, to so 
much of the declaration as is equal to the, 
amount paid in, is the best that can be* 
adopted. It is argued that there is no other 
way than this when the indebitatus count is 
really for the sum which is the consideration 
of the bill. Certainly there must be some 
mode of pleading applicable to such a case, for 
without doubt the plaintiff cannot recover both 
the amount of the bill on the count on the 
bill and the amount of the consideration on 
iAic indebitatus \ but it is nof necessary 

for us to decide in what form such a plea 
ought to be. Probably it would be sufficient' 
to plead to both counts that the bill was given 
on account of the debt in thessecond count. 


OuK correspondents will please to address 
their letters and communications, in future, to 
The Editor of the Legal Observer,” at Messrs, 
A. Maxwell and Son^s, 32, Bell Yard, Lincoln’s 
Inn. 

Tlie New Statutes will be :igiven as speedily 
as possible, followed by explanatory notes on 
their effect. The important Act relating to 
Bankruptcy and Insolvency (being No. 3 of 
the legislative measures of the late session on 
that subject,) will be found at page 310, and 
the Poor Removal Act at page 313, ante. 

In order to include these statutes and some 
origj^inal articles of inunediate interest, the 
present number has been enlarged to 32 pages* 
but without any extra charge. We shall adopt 
this course from time to time as occasion may 
require, whether on account of New Statutes 
or important Decisions in the Superior Courts. 
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THE LAW RELATING TO THE 
ELECTION OF MEMBERS OF 
PARLIAaMENT. 


We would fain hope that the elections 
now proceeding througliout the kingdom 
may not furnish many instances of returns 
obtained by undue influence of any kind, 
and could have wished that the great con- 
stitutional principle that elections shall be 
free, which was recognised in the earliest 
periods of our parliamentary history, had 
been maintained inviolably. There is too 
much reason to suspect, however, that we 
are no better in this respect than those 
who have preceded us, and that the illegal 
arts and devices adopted at former general 
elections have been resorted to on the pre- 
sent occasion, in many places, with greater 
or less success. 

It may not be inappropriate, therefore, 
to refer to the means which the lal^ aflbrds 
for preventing and punishing the exercise 
of undue influence at elections, either by 
bribery, or intimidation, or by illegal in- 
terference. . 

It is said, in Rex v. that bribery 

at elections members of parliament must 
always have been a crime at common law.” 
In point of fact, however, there is no re- 
cord of any action or prosecution for bribery 
at elections, until after the passing of the 
stat. 2 Geo. 2, c. 24, wliich enacts, that if 
any person by himself, or by any, person 
employed by him, doth or shall, by any gift 
or reward, or by any promise, agreement, 
or security for any gift or reward, cpff upt 
or procure any person to give his vote, or 

3 Burr. 1338 . 

VoLv XXXIV. Nq. 1,013. ^ 


j to forbear to give his vote in any election,’* 

; he is guilty of bribery. Doubts having 
, arisen, whether payment made to voters, 

! under particular circumstances, could be 
deemed bribery within tlie meaning of the ’ 
I words cited, the stat. 5^6 Viet. c. 102, 
j s. 20, provides, that “ the payment or gift 
of any sum of money, or other valuable 
1 consideration whatsoever, to any voter, be- 
fore^ during, or after, any election, or to 
! any person on his behalf, or to any person 
j related to him by kindred or affinity, and 
I which shall be so paid or given on account 
; of such voter having voted, or having re- 
I frained I’rom voting, or being about to vote 
i or refrain from voting, at the said election, 
whether the same shall have been paid or 
' given under the name of head-money, or 
: any other name whatsoever, and whether 
’such payments shall have been made in 
; compliance with any usage or practifce, or 
not, shall be deemed bribery.” -^By the 2 
Geo. 2, c. 24, s. 7, not only the person 
who takes the bribe, but any pelspn "who, 
by any gift, reward, or promise, procures 
any person to give his vote, or to forbear 
from voting,' incurs a penalty of 500/., and 
j is disabled from voting.^ By the 40 Geo, 
‘3, c. 118, any person giving or promising 
any money or reward toyiny person, upbu 
the engagement that the person to whoi^^^ 
or on whose behalf, the, .gift or promise is 
made, shall procure the return of any per- 
son to parliament, shall, if not -returhedv * 
forfeit 1,000/. for every such 
promise ; and every person so giving or 
promising shall, if returned, he j^sableii 

Participants in th6 crime .are 
by discovering other offenders. " * . , - 
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from serving in that parliament. re-libws W having voice or vote in 

ceiving person is also subject to. pejt^Uiea# ' ’ * ^ -i-; i- 

Irrespective of the statutes prohibiting 
bribery, the House of Commons, fron^ an 
early period, has taken cognizance of cor- 
rupt practices at elections, ^as an offence 
against the privileges of the House. In a 
great variety of cases, in which candidates, 
either by themselves or^their agents, have 
been guil^ of bribery, the house has 
passed resolutions avoiding the elections 
made in such cases, and, in some cases, 
seating the rival candidate. The law and 
statutes with respect to the discovery and 
proof of bribery will be more conveniently 
referred to when the practice on election 
petitions is treated of. 

•^Treating,*’ in the present state of Election 
Law, is an offence distinct from bribery ? Ibere 
is a standing order of the House of Commons, 
passed so far back as the year 1677, known as 
the Treating Resolution : it is in these words 
That if any person hereafter to be elected 
into a place, for to sit and serve in the House 
of Commons, for any county, town, })ort, or 


such ^lection,^ ^ny ni6ney, meat, drint 
tertainment, or provision, or makes ^ . 
gift, present, reward, or entertainni<3nt/, ^ 
And, tins provision having proved > 

quate, ,th^ 5 & 6 Viet. c. 102, s. 22, incj>-- 
pacitates any candidate from sitting w'l)b^ 
contributes to the expenses incurred, for 
any meat, drink, entertainment, or pro- . 
vision, to or for any person, at any time, 
either before, during, or after such election, 
for the purpose of corruptly influencing 
such person, or any other person, to give, 
or to refrain from giving, his vote in any 
such election. And by the 7 & 8 Geo. 4, 
c. 37, s. 3, candidates are prohibited from 
giving, directly or indirectly, to voters or 
inhabitants, any cockade, riband, or other 
mark of distinction, under a penalty of 10/. 
for every offence. The illegality of can- 
didates furnishing voters w’ith entertain- 
ment of any description after the teste of 
tlie writ, has been discussed in various 
cases at law ; and it has been holden, that 

, , . :u * • " . an innkeeper cannot recover against a can* 

borough, after the teste or the issuing out of i ^ i ^ t.. 

the writ or writs of election, upon the caUing i provisions so furnished.' It 
or summoning of any parliament hereafter, or would appear, how’ever,^ that to prevent the 
after any such place becomes vacant hereafter ! innkeeper from recovering, on the ground 
in the time of parliament, shall by himself, or I of illegality, the meat and drink must be 
by any other in his behalf, or at his charge, at ; supplied by him with a view to induce the 
any time before the day of his election give anv ; electors to vote for a particular candidate.*! 

I^rson, or persons, haying votes m any such | The interference of peers in elections 
electi6u, any meat, or drink, exceeding the true i .. , n i- x i i i 

value of ten pounds in the whole, in iny place i members of parliament has long been a 
or places but in his own dwelling-house or ha- ; subject on winch great jealousy has been 
bitation, being the usual place of his abode for evinced by the House of Commons, as ap- 
six months last past, or shall before such elec- ' pears by successive resolutions of the 
tioh be made and declared, make any other house, bearing date the 10th Dec., 1641, 
present, gift, or reward, or promise or obliga-:tlie IStli Feb., 1700, and the 27th April, 
tion or engagement to do the same, either to J i802, after the union with Ireland. The 

any such person or persons in particular, or to ; • r * • a i a? 

any such county, city, town, pirt, or borough, j of ministers and officers of the 

in general ; or to or for the use and benefit of | is also prohibited, as well by statute 

them or any of them, every such entertainment, j by resolution of the house. The officers 
present, gift, or reward, [promise, obligation, or ; of the excise** and customs^ are prohibited 



ground, cause, and matter to make every such 

4 , 1 ^^ 3- -1 


deurtioaveddhs to the person so offending, and 
to re)bdeii^rtie|ier||on so elected incapable to sit 
ut 'po^iameniby ^ch election, and hereof the 


dectiotts and privileges is ap- 
pwited to tidee special notice and care, and to 
act and deterihiae mMem comii^ before theoi 
accordingly/! i | 

'The offence ^ tfiiltinR” however, is ' 
prohibited by various "aiStis’ of parliament. 
TheT* W.h3,'‘cI? 4, dibbles, any person jfrom 
seFvid^as a’nSiemb#'vrbo, ofteF tbo tciste of 
the writ summons to "’parltaine^ '‘ di- 
rectly or indirectly give!, dt, 


The act 2 & 3 W. 4, c. 69, also prohibits 
the application Of corporate property for 
election purposes, and gives an action to 
any two freemen, against any corporate 
officer or trustee offending against the pro^ ^ 
visions of the act. 

The presence of the military aUTelectionS'; 


‘ JUbhons v. Cricketfj l ^Dos. & P. 264. 

"^Phornai v. Edwardi, 1 Tyr. &XJr. 8721' 
“‘7 & 8 Geo. 4, c. 53. ' - 

" 12 & 13 WiU. 4, c. 10. 
f; 3 )yil[.;4, c. 19, s, 19. , . , 
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is another subject on which great jealousy 
has constantly been manifested. After 
successive resolutions of the House of 
Commons in reference to this subject, the 
stat* 8 Geo. 2, c. 30, provided, that the 
Secretary at War should take measures, 
one day at least before the election, to re- 
move the military to tlie distance of at 
least two miles from the place of election, 
until one day at least after the polling con- 
cludes ; and in case of his neglect, he is to 
lose his office, and is declared incapable of 
holding any office under the crown. But 
the city of Westminster, the borough of 
Soutliwark, and any place wlierc her Ma- 
jesty or any of the royal family reside at 
the time of election, is excluded from these 
provisions, in respect of such soldiers as 
shall be attendant as guards on the Queen, 
or any of tlie royal family. 

Riots and outrages at elections, by which 
the election is prevented and voters in- 
timidated, totally avoid the election. In 
several cases, where elections were proved 
to have been interrupted and prevented by 
riot, the House of Commons has not only 
declared elections made under such cir- 
cumstances void, but has directed the At- 
torney-General to prosecute the promoters 
of such riots. If the riots be of a serious 
nature, the Riot Act may be read, though 
not unnecessarily ; and persons rioting may 
be committed to custody forthwith by the 
returning officer, without warrant-** By the 
statute 5 & 6 W. 4, c. 3G, where the 
election proceedings are interrupted at any 
stage, the returning officer is authorsed to 
adjourn until the tumult has ceased, and 
then to resume the business so interrupted. 

Some of the circumstances under which 
votes may be said to be lost, or recorded 
contrary to the intention of the voter, are 
said to have arisen in certain cases during 
the present general election, and may, 
therefore be considered not undeserving of 
consideration. As a general rule, votes 
given for a candidate who is ineligible, 
after notice being given of his ineligibility, 
are to be looked upon as of noavail.^ The 
notice may be given at any time, but the 
effect will be confined to voles subsequently 
given. A vote may be thrown away 
through an error at the time of polling. 
As already stated, (em/e, p. 307,) it is ex- 
pressly enacted, that particular polling 
places shall be appropriated for the voters 


^ SpUlesburg v. Mickelthwaite, I Taunt. 146. 
* Jnex V. Hawkins, 10 East, 211; S. C« 2 
Pow. 124 ; Claridge v. Evelyn, 5 B. & A. 81* | 


in each parish or district ; but, according 
to the decisions of committees, a voter who 
has been permitted by the sheriff or poll 
clerk to vote at^the wrong booth, does not 
thereby lose his vote,** It is quite clear 
that it is not competent for a voter entitled 
to vote for two candidates, first to vote for 
one, or ns it is termed, ** to plump ^ and 
afterwards at the same election to vote for 
a second candidate. Where a vote is im- 
properly taken by the poll clerk, without 
any mistake of the voter, it ought to be set 
right by the returning officer. When the 
mistake is on the part of the voter, theqpse 
is somewhat different. As an instance of 
this description is stated to have occurred 
at the late election for Abingdon, where a 
vote was recorded for Sir F. Thesiger,, 
which was intended for his opponents 
General Caulfield, we copy from Mr. 
Wordsworth’s book on elections (p. 92). 
two cases in which there have been con- 
flicting decisions of election committees, 
under circumstances somewhat similar. 

* In the Taunton ca-sv?* John White stood on 
the poll as having voted for Labouchcre and 
Lee, but the original entry was for Bainbridge 
and Lee. It was now proved (on an applica- 
tion to the committee to have the former entry 
restored) that the voter came to the poll and 
said he voted for Bainbridge and Lee, which 
the poll- clerk entered accordingly. The voter 
then turned from the table, as if going away^ 
but suddenly turned round towards the table 
again, and said, ^ I beg pardon, I meant La- 
bouchere and Lee.’ The poll- clerk said to 
him that he had recorded the vote for ^ Bain- 
bridge and Lee,’ but they both went to the re- 
turning officer, who ordered the entry to be 
altered into ‘ Labouchere and Lee.’ The com- • 
mittee directed the vote to be entered for Bain- - 
bridge.” 

In the Reading case ™ there were two in- 
stances in which the committee came to a de- 
termination opposed to that mentioned in the 
preceding case. The first was that of Thomas- 
Clift, who, upon coming to the poll^ was asked 
for whom he voted ; he said, * Russell and 
Palmer,’ and upon this the agent of Mr. Palmer 
gave him a card of thanks. Upon receiving the 
card he turned round as he was m the act of going 
away, and said that * he did not mean to vote.for 
Mr. Russell, he meant to vote for Mr. Seijeant 
Talfourd,’ This be said before he left the front 
of the polling place, and before he had com- 
municated with any person, but after he had 
moved a slight distance from the spot where.- 

Middlesex case, 2 Peck. 57 ; QloncHter^- 
shire case, id. 259* 

* Falc. & Fite. Elec. R. 299. There w&$ a 
similar decision in the Monmouth case. In ra 
Llewellyn. Knapp & Ozn. 413. 

Falc. & 556. 


^ 2 
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he stood when he voted. The matter was re- 
ferred to the mayor, and the poll was altered. 
The other instance was that of Henry Corderoy, 
who came to the polling place and voted for 
' Russell and Talfourd.’ Having done this, a 
Mr. Evans who polled at the same time took 
him back about three feet from the polling 
place, and made some remark to him, when 
the voter came back to the polling place and 
said ' that he had made a mistake in polling 
for Russell and Talfourd, and that he meant to 
have voted for l*ahner and 'ralfourd.’ It was 
stated that the poll could not be altered ; but 
upon Mr. Weeden, an agent of Mr. Palmer, 
saying it was allowable to alter the poll if the 
party had not left the bootli, the polling-clerk, 
in the absence of the mayor, altered the poll. 
'The poll-clerk in his evidence represented the i 
vote given for Russell to have been recalled 
almost instantaneously, but admitted it to have ' 
been entered on the jioll. In both these in- 
stances the committee refused to alter the poll, ■ 
thus giving effect to the alterations*^ that had 
been made by the poll-clerks. 

As usual at a general election where the ■ 
contests have been numerous and severe, ! 
an appeal to the house is threatened in . 
several instances. We sliall, therefore, ‘ 
endeavour to furnish our readers with a! 
short summary of the law and practice in 
regard to election petitions at the earliest 
opportunity. 


EX E M PTIO N O F M E MB E RS OF 

PARLIAMENT FROM ARREST. 

The privilege of members and ex-mem- 
bers of parliament from arrest in civil 
actions is a suiiject on whicii some mis- 
understanding exists, and which is a good 
deal canvassed, in more than one part of 
the united kingdom. The exemption is 
clearly and expressly recognised by seve- 
ral statutes, but the extent of the privi- 
lege is not very clearly defined in ary 
case. 

Before the 12 S: 13 Will. 3, c. 3^ mem- 
bers of parliament held themselves to be 
privileged not merely from arrest, but| 
from being sued. By that statute, par- 1 
ties were enabled to sue peers and mem- 
bers of parliament while the parliament 
was not actually sitting; but a reserva- 
tion was made of their right to immunity 
from personal arrest. The stat. 10 Geo. 
8, c. 50, allows suits against members 
whilst the house is sitting, as welt as 
during the recess of parliament, but ex^ 
pressly provides, that npthing therein con- 
tained shall extend to subject the person 
of any member « of the House of Com- 


mons of Great Britain for the time being, 
to be arrested or imprisoned upon an^ 
such suit or proceedings.” There is . a 
similar reservation in the Uniformity of 
Process Act, (2 Will. 4, c. 39.) 

Blackstone states somewhat vaguely, 
that a commoner is privileged “ for forty 
daj^s after every prorogation, and forty 
days before the next appointed meeting; 
which is now in effect as long as the par- 
I liarnent subsists, it seldom being pro- 
rogued for more than fourscore days at a 
time.” ” Tkid cites this passage from 
[ Blackstone, and introduces it thus: — By 
the law and custom of parliament, mem- 
bers of the House of Commons are pri- 
vileged from arrest, not only during the 
actual sitting of parliament, but for a con- 
venient time, sufficient to enable them to 
come from and return to any part of the 
kingdom before the first meeting, and 
after the final dissolution.” We are not 
aware that it has ever been cxprcssl 3 ^ de- 
termined how long tl>c privilege tmdures 
after a dissolntion^ but the existence of 
the privilege was distinctly^ recognized in 
Holiday v. In that case it appears 

the parliament was prorogued on the IGth 
day^ of tlie month, and dissolved on the 
. 17th. Tile defendant, Colonel Pitt, was 
I arrested on the 20ih. and applied to the 
* King’s Bencli for his discharge, on the 
ground that members had a privilege re- 
deundo after the dissolution, and that the 
arrest was within such lime of privilege. 
In argument, it was suggested that the 
privilege subs if- ted for forty days after the 
i parliament; hut it was admitted, that the 
i House of Commons had always avoided 
answering the question, and had left it at 
I large to a convenient lime which tliem- 
I .selves w'ere the judges. Therefore, in 
j the case of Mr. Martin in 1586, who was 
arrested twenty days before the meeting 
of parliament, the house resolved they 
would not limit the time, but that the 
twenty days were within a convenient time, 
and that therefore Mr. Martin should be 
discharged. Colonel Pitt’s case was 
argued at great length, before all the 
judges at Serjeants* Inn, and they deter- 
I mined that he was entitled to privilege re- 
I deundo for a convenient time, and that with- 
I in that time he was arrested. He was 
I therefore discharged out of custody. 

The only authority cited for the sug- 

m. p. h 

® 2 Stra. 985 ; Cas. Tun. Hard. 28, 37 ; 2 
Comyn’s R. 444. 
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gestion, that the privilege continues for 
forty clays after a dissolution, is a case of 
The Earl of Athol v. The Earl of Derby, 
touching the privilege of peers, and how 
long it lasts.f' It appears, that by two 
orders of the Mouse of Lords, dated re- 
spectively the 28th May, 1624, and the 
27th Jan., 1628, tliey declare their privi- 
lege commences from tlic teste of their 
writ of summons to parliament ; and that 
upon every session and prorogation, their 
privilege is for twenty days before, and I 
twenty days after ca di session, which the 
order says is time enough for them to 
come from all parts of the realm, and tore- 
turn. The reporter adds : — But it is ; 
said the Commons never assented to this, 
but claim forty da}’ s after and before each 
sessions.” So in the Cot. Records, 704, 
it is said, that the Commons claim privi- ' 
lege forty days before and forty days after ■ 
every session ; but the Commons never ; 
have ascertained the time of their privi- ! 
lego.” I 

The case in Levinz was determined so ' 
far back as Michaelmas Term, 24 (^ar. 2 ; 
and it will be observed that Colonel Pitt's - 
case was heard in Michaelmas l"erm, 7 ■ 
Geo. 2, long before the passing of the stat. j 
10 Geo. 3, c. 50, above cited, whicli re- ' 
stricts the exemption from arrest to mem- ; 
bers of tlie Mouse of Commons ‘Mbr the : 
time being.” It may be deserving of con- , 
sidcration, therefore, whether a member of i 
the late parliament has any privilege from 
arrest since the dissolution ? The privi- 
lege of newly electi d members, for Ibrty 
days before tlie day appointed Ibr the 
sitting of parliament, stands upon a some- 
what different footing; but, as already ob- 
served, tlu? authority for Lins proposition is 
by no means satisfactory. 

As most of our readers are aware, the 
new parliament is summoned for Tuesday, 
the 21st of September next, which is forty 
days from Thursday the 12th August. 


COMMON LAW PRACTICE. 


Court of Common Pleas, in a case very re- 
cently reported.^ 

TJie plaintiff, (Walbank,) an officer of 
the Sheriffs of London, claimed from the 
defendant, who is an attorney, three 
guineas, the amount of certain fees al- 
leged to be due to him for the execution of 
three warrants from the Sheriffs of London, 
wdiich were directed to the plaintiff at the 
defendant's instance. The question was, 
whether the defendant was personally re- 
sponsible for those fees? 

For the defendant, it was submitted, that 
the action should have been brought against 
the client, and not against the attorney, 
who was merely the agent of the principal 
directed by the principal himself. The 
decision of the Court of Exchequer, in 
Robins v. Rridye,^ was relied upon in sup- 
port of tliis view- In that case it was said, 
by Abinycr,C. B., that the attorney does 
not make himself liable for anything, unless 
it is for those charges which he is himself 
bound to pay, and for which he makes a 
charge and it was expressly holdcn in 
that case, that the attorney was not re- 
sponsible to a witness for expenses, for it 
was said, that the witness had no dealing 
with the attorney, hut gave his evidence 
for the party to whom and by wiiom the 
obligation was incurred. 

The court thouglit the case of a bailiff 
re.sembled much more that of an officer of 
the court than that of a witness. But 
authorities were not wanting to show that 
the aUorncy was liable. In Toivnshend v. 
Carpeniet\,^ a slier iff 's officer, employed by 
' an attorney to make arrests on mesne pro- 
! cess, was allowed to recover against the 
I attorney ; and in Forster v. Rlakeloch,^ 
Abbott, C. J , expressly laid it down, that 
the officer was entitled to claim the sum 
I usually allowed from the attorney by whom 
I he is em])loycd, and was not bound to look 
I to the party of whom he knew nothing. 
Upon these grounds, a verdict taken for 
the plaintiff was sustained. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


ATTORNKYS’ LIABILITY FOR BAILIFFS’ CHANCERY AFFIDAVIT OFFICE. 


FEES. 

The question, whether the attorney or 
the client is liable to the bailiff for the fees 
usually alloived on taxation for the execu- 
tion of process, was determined by the 


10 & 11 VicT. c. 97.* 

An Act for the Discontinuance of the Attend^ 
ance of the Masters in Ordinary of the Higli 

Walbank v. Quarterman, 3 Com. B, 94. .. 
3 Mees. & W. 114. « Ry. & M. 314, 

* 6 B. & Ores. 328. 

^ This act is to take effect from the lOth 
August, 1847-* 


^ Repoted 2 Levinz, 72. 
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Court M Chancery in tfhe Public Office, and hereby appointed the second assistant eksTki pf 
' for ^ansferring the Business of such Puldic affidavits und». this act, and that the «aWy:<an 

Office to 'the Affidavit Office in Chancery, remuneration he shall receive under tha,pr<<^ 

[July 2!2, 184?'.3 visions of this act shall be and the . same ia 

1 . Attendance of Masters in Ordinarv in Chan- hereby declared to be in lieu of and as compeut 
eery discon/inwcd.— Whereas by an act passed sation for the loss sustained by him in respect, 
in the 13th year of his late Majesty Charles the the fees hitherto received by him as clerh 
2nd, it was amongst other things enacted, that the said public office : Provided always, and'^ 
from and after the 23rd day of October, 1661, hereby declared, that this act shall not taka 
there should be one public office kept as near »way, diminish, or in any way nrejudice th«. 
the Rolls as conveniently might be, in which rights and interests of M illiam 1 hodey Smith 
the Masters in ordinary, or one of them, to and in the compensation granted, a\warded, 
should constantly attend for the administration and ordered to be paid to him under and by 
of oaths and other purposes therein mentioned : tue of the three several acts of parliament heretic 
And whereas it is expedient that the said Mas- after mentioned ; that is to say, an act made and 
ters should no longer attend in person at the passed in the 1 & 2 W. 4, c. i»0, intituled “ Au 
said public office, and that the duties required act to establish a (*ourt of Bankruptcy,” an act 
by the said recited act should he othenvise made and passed in the 5 & 6 Viet. c. 103, in- 
provided for: Be it therefore enacted by the tituled “An act for abolishing ceitain Offices 
Queen’s most excellent Majesty, by and with of the HigbCourt of Ohancery in England,” and 
the advice and consent of the Lords spiritual an act made and passed in the 6 & 7 Viet. c. 7?, 
and temporal, and Commons, in this present intituled “An act for consolidating and amend- 
parliament assembled, and by the authority of mR several of the lav/s relating to Attorneys and 
the same, ITiat the said act shall be and the Solicitors practising in England and Wales 
same is hereby rejiealed, and that the attend- , and that the rights and interests of the said 
ance of the sa’id Masteis at the public office be j W’illiain Thodey Smith under each of the said 
discontinued from and after the lime at which i acts resiiectively shall be and continue the same- 
this act shall come into operation. to all intents and purposes as if this act ^d 

1^. Lord Chancellor may appoint a AT’rowfZ > been passed, nnd as if be bad contmued Ux 
assistant clerk of affidavits, •— That it shall be | bold bis oflice of clerk of the public omce, bijt 
lawful for the Lori Chancellor to appoint one i nevertheless only for such ])criod as 1^ 
fit and projicr ijereon to assist in the perfoim- ^1^® oflice of second clerk of aindaviU 

ance of tlie duties of the clerk of affidavits and I under this act. 

of the assistant clerk of affidavits, and of the j Lord Chancel for may also ^ with consent 
other duties hereby transferred to them, to he j treasury y order retiniiy annuities to disabled of- 
called the second assistant clerk of affidavits, Ifcer^f not exceeding iivo^thirds of their salarifis^ 
and that the duties by the said recited act di- ' — ^i hat it shall he lawful for the Lord Chan- 
rected to he done and performed by the Mas- ■ cellor, with the consent of the cominissi(jner« 
ters in ordinary in the public office shall here- ; Majesty’s treasury, by any order made 

after he done and performed by the said clerk • ^ ])etition presented to him for that purpose 

of affidavits and the assistant clerks of affidavits, ; Aujjfust next after the pass- 

in such place and in such manner and subject i of ^his act, to order (if he shall ihiim fit) 
to such regulations as the Lord Chancellor j to he paid to any person executing the office of 
shall from time to time order and direct, and | of affidavits, assistant clerk of affidavits, 

they and each of them are hereby authorized to or second assistant clerk of affidavits, or of 
do and perform the same. chief clerk or junior or copying clerk to the 

3. Lord Chancellor may order remuneration to master in ordinary of the Court of Chancery,** 

he paid to the clerk and assistant of affidavits, — who shall he afflicted with some nermanentrn- 
That there shall he paid to the said clerk of affi- firm ity disabling him from the due executipn 
davits and the said assistant clerks of affidavits of his office, and shall be desirous of resignii^g 
such remuneration, either in salary and fees, or the same, an annuity not exceeding two-l;bird 
partly by salary and partly by fees, as the Lord parts of the yearly salary which such person 
Chancellor shall think fit, not exceeding in the entitled to at the time of presenting 

whole 1,2007. to the clerk of affidavits, 8007. to petition, to he ])aid out of the interest and 

the first and 4007- to the second assistant clerk dividends of the government or jmrliatriehtary 
of affidavits ; and that it shall be lawful for the Becurities which may he at any time standing 
Lord Chancellor to make such order and orders m the name of the Accountant-General of ^ the 
as may be necessary for payment of so much of High Court of Chancery to an account ioHtuled 
such remuneration as shall consist of salary out Account of Monies jdaced out for the Benefit 
of the fund intituled *'The Suitors" Fee Fund and better Security of the Suitors of the High 
Account/’ and for the payment of any part of Court of Chancery,” and an account intituled 
the fees to be received to the account of the said Account of Securities purchased with jrarplus 
fund. 

4. Af poinUn^nt of second asststanl clerk of ^ This retiring provision for the Maiittiistn* 

affidavits. Saving rights^ T. Smith. I 4* clerks is a just and proper measure in wdeif 'to 
2 W- it c, 56; 5 Sf 6 HcL c. ios ; 7 secure efficient officers, but the public 

7^. — William THodey Smitn, %c pr^ pay the pensions, not the 
sent clerk of the said public office, he and he is —Ed. 
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Interest arising from Securities caWed to att' --Whereas an act was passed in tW 
Account of Monies placed out for the Benefit 6 G. 4 , c, 123, intituled ^*Anact to establish a 
iftd tietfer Security of the Suitors of the High Taxation of Costs on Private Bills in thelYouse 
©oui*tof Chancery/^ or either of them; and the of Comrhons, and to prohibit the Sale of cer- 
afrhttity mentioned in such order shall be paid tain Offices under the Serjeant-at- Arms attend- 
by the governor arid company of the Bank of ing the House of Commons And whereas it is 
England out of the interest and dividends expedient to repeal the same, and to make 
aforesaid (but subject and without prejudice j more effectual provisions for taxing the costs 
to the payment of all salaries and other sums of and expens':'8 to be charged by parliamentary 
money byanvactof parliament already directed j agents, attorneys, solicitors, and others in fa^ 
or authorir.ed to be paid thereout) by even and j ture sessions of parliament in respect of bills 
oqual payments on the 5th day of January, the subject to the payment of fees in parliament, 
5th day of April, the 5th day of July, and the commonly called private bills, an(f to be in- 
lOth day of October in every year daring the . ciirred in complying with the standing orders 
life of such person ; and the executors and ad- 1 of the House of Commons relative to such bills, 
ministrators of such person shall be entitled to ! and in preparing, bringing in, and carrying the 
receive, and shall be pjiid such proportionate * same through, or in opposing the same in, the 
part of the said annuity as shall have accrued ! House of Commons : Be it enacted by the 
from the next preceding quarterly day of pay- ! Queen's most excellent Majesty, by ana with 
ment to the day of his death. i the advice and consent of the Lords spiritual 

6 . Commencement of net, — 'fhat this act shall and temporal, and Commons, in this present 

commence and take effect from the 10th day of, parliament assembled, and by the authority of 
August next. | the same. That, except as to any costs, charges, 

7 . Out of what fund ajcff/Y/ecZ and expenses which shall have been incurred 

under promsions of 10 1 1 Viet. c. f)0, to he '> in the present or any preceding session of par- 

jfaid. — And whereas by an act |)asscd in this | liament, the said recited act shall be repealed : 

Provided always, that the repeal of the said re- 
cited act shall not be construed to revive any 
act or any provision thereof which was thereby 
repealed. 

2 . Parliamentary agent, attorney, or solicitor 
not to sue for costs until one month after delivery 
of his hill. Evidence of delivery of hill. Power 
to judge to authorise action before expiration of 
one month. — That no parliamentary agent, at- 
torney, or solicitor, nor any executor, admini- 


aession of parliament, intituled ** An act to 
abolish One of the Offices of Master in Ordi- 
nary of the High Court of (Miancery,'' it was 
enacted, that it should be lawful for the Lord 
Chancellor, with the consent of the 


cominis- 


Bioners of her Majesty’s treasury, to award such I 
compensation (i^ any), and in such manner' 
and upon such conditions as ho might think 
fit, to George Barrett and Edward Wright, the 

late chief and second clerks of Andrew Henry 

Lynch, or either of them, in consideration of | strator, or assignee of any parliamentary agent, 
the loss they or he may have sustained by rea- j attorney, or solicitor, shall commence or main- 
soTi of the abolition of the said office by the j tain any action or suit for the recovery of any 
said act; And whereas no provision was made ; costs, charges, or expenses in respect of any 
in the said act for the payment of such com- | proceedings in the House of Commons in any 
pensation ; be it therefore enacted, That such \ future session of parliament relating to any 
compensation shall be paid by the Accountant- fpetition for a private bill, or private bill, or in 
General, by virtue of an order for that purpose | respect of complying with the standing orders 
to be made by the said Lord Chancellor, out of - of the said house relative thereto, or in prepar- 
tlie fund intituled Tlie Suitors' Fee Fund Ac- ■ ing, bringing in, and carrying the same through, 

or opposing the same in, the House of Com- 
mons, until the expiration of one month after 
such parliamentary agent, attorney, or solicitor, 
or executor, administrator, or assignee of such 
parliamentary agent, attorney, or solicitor, has 
delivered unto the party to be charged therewith, 
or sent by post to or left for him at his count- 
ing-house, office of business, dwelling-house, 
or last known place of abode, a bill of such 
costs, charges, and expenses, and which bill shall 
either be subscribed with the proper hand of 
such parliamentary agent, attorney, or solicitor. 
An Act for the more effectual Taxation of Costs or in the case of a jiartnersliip by any of the 
on Private Bills in the House of Commons, partners, either with his own name or with the 
{^22nd July, 1847.] name of such partnership, or of the executor, 

6 G. 4, c. 123. Recited act 6 G.4, c. 123 administrator, or assignee of such parliam^n- 
tary agent, attorney, or solicitor, or be enclosed 

« The provisions of this act apply only to jll to 

.g^-eesHons of parliament ; but it may be tbat it shai not in any case be neces- 

..^t^tbose who are eng^ed m this import- “ 3 ^ first instance, for rach parliatoen- 

^?a«ent, attorney, or soBcitor, or ^he ^cu- 


count. 

8. Lord Keeper may act for Lord Chancellor 
for ^mrposes of this act. — That in construing 
this act all things directed to be done by the 
Lord Chancellor shall and may be done by a 
Lord Keeper or the first Commissioner for the 
cm>lody of tlie Great Seal of the United King- 
dom of Great Britain and Ireland. 


HOUSE or COMMONS COSTS T.VXATION. 

10 & II VicT. c. 69.*^ 
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tor, administrator, or assignee of such parlia- 
mentary agent, attorney, or solicitor, in proving 
a compliance with this act to prove the contents 
of the bill delivered, sent, or left by him, but it 
shall be sufficient to prove that a bill of costs, 
charges, and expenses subscribed in manner 
aforesaid, or inclosed in or accompanied by 
such letter as aforesaid, was delivered, sent, or 
left in manner aforesaid ; but nevertheless it 
shall be competent for the other party to show 
that the bill so delivered, sent, or left was not 
such a bill as constituted a bond fide coinjiliance 
with this act ; Provided also, that it shall be 
lawful for any judge of the superior courts of 


such taxation relating to the matters of su^h 
taxation ; Provided always, that nothing herein 
contained shall be construed to aiithorisce such 
taxing officer to determine the amount of fee» 
which may have been })ayable to the House Of 
Commons ifi respect of the proceedings upoh 
any private bill. 

7. Taxing officer to take such fees as mupy he 
allowed by the House of Commons, Application 
of fees, — 'riiat it shall be lawful for the said 
I taxing officer to demand and receive for any 
such taxation such fees as the House of Com- 
mons may from time to time by any standing 
order authorize and direct, and to charge the 
law or equity in England or Ireland, or of the \ said fees, and also to award costs of such taxa- 
Court of Session in Scotland, to authorise a j tion against either party to such taxation, or in 
parliamentary agent, attorney, or solicitor, to : such proportion against each party as he may 
commence an action or suit for the recovery' of 'think fit, and he shall pay and ajiply the fees 
his costs, charges, and expenses against the ! so received by him in such manner as shall be 
party' chargeable flicrewith, although one month directed by any' such standing order as afore- 
has not expired from the delivery of a bill as said/* 

aforesaid, on ])ro(>f to the satisfaction of the S. On appUeniion of party chargeable or on 
said judge that there is probable cause for he- a ppU cat ion of parliament ary agents attorney^ or 
lieving that such party is about to quit that = solicitor, the taxing officer to tax the bill. No 
part of the United Kingdom in which such . appliration to be entertained by taxing officer 
judge hath jurisdiction. I after verdict obfaineef, — That if any' person ii])on 

3. Taxing officer to he apjminted by the ; whom any demand shall be made by any par- 

Speaker. — 'Phat the Speaker of tlie House of liamentary' agent, atlorncy, or solicitor, or exe- 
Commons shall appoint a fit person to be the cutor, administrator, or assignee of such parlia- 
taxing officer of the House of Commons, and jmentary agent, attorney', or solicitor, or other 
every person so appointed shall hold his office i person, for any costs, charges, or expenses in 

during the pleasure of the Speaker, and shall i respect of any proc:e(?dings in the House of 

execute the duties of his office conformably to ; Commons in any future session of parliament 
auch directions as he may from time to time re- ; relating to any petition for a private bill, or 

ceive from the Speaker. ! private bill, or in respect of complying with the 

4. The Speaker to iwepare list of charges standing orders of the said house relative there- 
thencefortk to be allowed. — That the Speaker to, or in preparing, bringing in, or carrying 
may from time to time prepare a list of such ; the same through, or in opposing the same in 
charges as it shall appear to him that, after the the House of Commons, or of any parliamentaiy 
present session of parliament, parliamentary . agent, attorney, or solicitor, or the executor, 
agents, attorneys, solicitors, and others may administrator, or assignee of such parliamentary 
justly make with reference to the several agent, attorney', or solicitor, or otlier j^erson, 
matters comprised in such list ; and the several = who shall be aggrieved by the nonjiayment of 
charges therein specified shall he the utmost any costs, cliarges, and exjienses incurred or 
charges thenceforth to be allowed upon the charged by him in respect of any such proceed- 
taxation of any such bill of costs, charges, and ings as aforesaid, shall make application to the 
expenses in respect of the several matters said taxing officer at his office for the taxation 
therein specified .* Provided always, that the of such costs, charges, and expenses, the said 
said taxing officer may allow all fair and taxing officer, on receiving a true copy of the 
reasonable costs, charges, and expenses in re- bill of such costs, charges, and expenses whidi 
spect of any matter not included in such list. ^ shall have been duly delivered as aforesaid to 

5. Taxing officer empowered to examine parties the party cliarged therewith, shall in due course 
and witnesses on oath. — That for the purpose of jiroceed to tax and settle the same; and upon 
any such taxation the said taxing officer may , every such taxation, if either the parliamentary 
examine upon oath any' party to such taxation, i agent, attorney, or solicitor, or the executor, 
and any witness who may be examined in rela- | administrator, or assignee of such parliamentary 
tion thereto, and may receive affidavits, sworn I agent, attorney, or solicitor, or other person, 
before him or before any master or master ex- 1 by whom such demand shall he made as afore- 
traordinary of the High Court of Chancery, ; said, or the party charged with such biS of 
relative to such costs, charges, or expenses ; ' costs, charges, and expenses, having due notioe,. 
and any person who on such examination on ' shall refuse or neglect to attend such taxation^ 
oath, or in any such affidavit, shall wilfully or : the said taxing officer may proceed to tax and 
corruptly give false endence, shall be liable to j settle such bill and demand eaoparte; and if 
the penalties of wilful and corrupt ]>erjury. pending such taxation any action or proceedinff^ 

6. Taxing officer empowered to call for books [ shall be commenced for the recovery of suon 

and papers.— -That the said taxing officer shall j 

be empowered to call for the produetioii of any d See p. 293, ante, where the proposed' feni 
books or writings in the hands of any party to are stated, since ordered by the home^ElK 
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bill of cost8> charges, and expenses^ the court confess judgment in such action to that amount: 
or judge before whom the same shall be brought Provided always^ that if such defendant shall 
shdl stay all proceedings thereon until the have pleaded that he is not liable to the pay- 
amount of such bill shall have been duly cer- ment of such costs^ charges^ and expenses, such 
tided by the speaker as herein-after provided : certificate shall be conclusive only as to the 


Provided always, that no such application shall 
be entertained by the said taxing officer if made 
by the party charged with such bill after a ver- 
dict shall have been obtained or a writ of in- 
quiry executed in any action for the recovery 
of the demand of any such parliamentary agent, 
attorney, or solicitor, or the executor, adminis- 


amount thereof which shall be payable by such 
defendant in case the plaintiff shall in such ac- 
tion recover the same. 

1 0. Construction of certain words in this act. 
— That in the construction of this act the word 
“month” shall be taken to mean a calendar 
month ; and every word igiporting the singular 


trator, or assignee of such ])arliamentary agent, ; number only shall extend and be applied to 
attorney, or solicitor, or other person, or after j several persons, matters or things, as well as 
the expiration of six months after such bill shall j one person, matter, or thing, and every word 
have been delivered, sent, or left as aforesaid : j importing the plural number shall extend and 
Provided also, that if any such application shall ; be ajtplied to one person, matter, or thing, as 
be made after the expiration of six months as ! well as several persons, matters, or things ; and 
aforesaid, it shall he lawful for the Speaker, if | every word importing the masculine gender 
he shall so think fit, on recei\ ing a report of j only shall extend and be applied to a female as 
special circumstances from the said taxing i well as a male ; and the word “person” shall 


officer, to direct such bill to be taxed. 

9. Taxing officer to report to the Speaker. If 
either party complain of report^ they may deposit 
a memorial^ and the Speaker may require a fur-^ 
ther report. If no memorial deposited^ Speaker 
may issue certificate of the amount found due. 

Certificate to have the effect of a warrant to con^ 
f ess judgment. — That the said taxing officer shall, 
if required by either party, report his taxation 
to the Speaker, and in such report shall state 
the amount fairly chargeable in respect of such 
costs, charges, and expenses, together with 
the amount of costs and fees ])ayable in 
respect of such taxation as aforesaid; and 
witnin 21 clear days after any such report 
diall have been made either party may deposit 
in the office of the said taxing officer a memo- 

rial, addressed to the Speaker, complaining of i LAWYERS IN THE NEW PARLIAMENT. 

stich report or any part thereof, and the speaker j 

may, if he shall so think fit, refer the same, to- 
gether with such report, to the said taxing The elections in the cities and boroughs 
officer, and may require a further report in re- being terminated, we presume that the fate of 
lation thereto, and on receiving simh further aH nearly all the professional candidates has 

memorial be deposited as aforesaid, or so soon for a lawyer, or at all events a practising 
as the matters complained of in any such me- one, to represent a County. The memorable 
shall have been finally disposed of, the , instance of Mr. Brougham’s return for the 


extend to any body politic, corporate, or col- 
legiate, municipal, civil, or ecclesiastical, aggre- 
gate or sole, as well as an individual; and the 
word “ oath ” shall include affirmation in the 
case of Quakers, and any declaration lawfully 
substituted for an oath in the case of any other 
person allowed by law to maUe a declaration 
instead of taking an oath ; unless in any of the 
cases aforesaid it be otherwise sjiecially pro- 
vided, or there be something in the subject or 
context repugnant to such construction. 

1 1 . Form qf citing the act. — That in citing this 
act in other acts of ])arliament, and in legal and 
other instruments, it shall be sufficient to use 
the expression “ The House of Commons Costs 
Taxation Act, 1847.” 


Speaker shall, upon application ma<le to him, 
driver to the party concerned therein, and re- 
quiring the same, a certificate of the amount so 
Moertained, which certificate shall be binding 


great county of York was a splendid exception. 
Without waiting, therefore, for the county elec- 
tions, we shall proceed to reckon the number of 


aod condosive on the parties as to the matters our learned friends, and there are none in 
comprised in such taxation, and as to the .a * 

^ . X - A wnose success we do not cordially rejoice. VVe 

amount of such costs, charges, and expenses, , _ . , , , ^ ^ - 

and of the costs and fees payable in respect of wish that they may fulfil their 

8ud;i taxation, in all proceedings at law or in duty, both to their constituents and their pro* 

equity or otherwise ; and in any action or other fession ! 


Of the members of the bar, the following is 
a list of those who served in the late and have 


proceeding brought for the recovery of the 
80 certifi^ such certificate shall have 
the effect of a wurant of attorney to confess 

judgment: end the court in which such action been re-e/cc^ccif for the new parliament: 
lahsU bt commenced, or any judge thereof, shall, Agiionby, H. A., Cockermouth. 
on ^voductien of such certificate, order judg- Bernal, R., 

ment to be entered up for the sum specified in Bcdler, C., Q. C., {Judge Advooe^ey) LishearJL 

oneb oerrifioate in like manner as if the defend- CabbeU, B. B., jBostan, 

Wfct inemy such action had signed a warrant to Cardwell, £., Liverpo^ 
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Christie, W. D., Weymouth* 

Cripps, William, Cirencester. 

Dundas, Sir D., S. G,, Suthet'landshire. 
Ewart, Wm., Dumfries. 

Godson, R., Q, C., Kidderminster. 

Greene, T., Lancaster. 

Grey, Rif^ht Hon. Sir G., {Home Secretary, 
North Northumberland. 

Hayter, W. G., Q. C., Wells. 

Hog^, Sir J. W., Bart., Honiton. 

IngTis, Sir R. II., Oxford University. 

Jervis, Sir J,, Knt., A* G., Chester. 

Law, Hon. C. E., Q. C., Cambridge Uni 
versity. 

Lefevre, Right Hon. G. S., Hampshire. 
Nicholl, Dr., Cardiff, 

Romilly, John, Q. C., Devonport. 

Stuart, J., Q. C., Newark. 

Talfourd, T. N., Q. S., Reading.^ 

Tancred, H. AV., Q. C., Banbury. 

Thesiger, Sir F., Knt., Q. C., Abingdon. 
Walpole, S. H., Q. 6\, Midhurst. 

Practising Barristers not before in pa 
ment, now retui*ned ; 


Gaselee, Serjeant, Home Circuit. 

Glover, Serjeant, Oxford Circuit. 

Humfry, L. C., Q. C., Midland Circuit. . 
Payne, William, Home Circuit, London. 
Parry, J. H., Home Circuit. 

Phillimore, J. G., Oxford Circuit. 
Pendergast, M., Norfolk Circuit- 
Rolt, J., Q. C., Equity Stamford. 

Shee, Serjean^ Home Circuit, Marylebone. 
Symons, J. C., Oxford Circuit. 

AVarren, Samuel, Finsbury. 

Barristers in the last or former parliament, 
now unsuccessful : 

Bodkin, AV. H., Home Circuit, Rochester, 
Escott, B, Winchester. 

Freshfield, J. W., Jjondon. 

Kelly, Sir F., Cambridge. 

Roebuck, J. A., Northern Circuit, Bath. 

Solicitors withdrawn or unsuccessful : 
Harvey, D. W., Marylebone. 

AA^ilks, J., St. Albans. 

AVire, D. W., Boston. 


Baines, M. T., Q. C., Northern Circuit, Hull. 
Brockman, E. D., Recorder of Folkstone, 
Hythe. 

Cockhurn, A. E., Q. C., AA'estern Circuit, 
Southampton. 

Evans, John, Q. C., Haverfordwest 
Hcadlam, T. 3i., Equity Bar, Newcastle. 
Hildyard, R. C., Q* C., Northern Circuit, 
Whitehaven. 

Jervis, J. J., Equity Bar, Horsham, 

Martin, Samuel, Q. C., Northern Circuit, 


DEFECTS IN MODERN ACTS OF 
PARLIAMENT. 

The Times of the 22nd July has some 
very able and just remarks on tlie mis- 
chiefs of modern act-of-parliament-making, 
which it says, are becoming so positively in- 
tolerable, that something effectual must be 
done to remedy them :~ 


Pontefract. 

Palmer, R., Equity Bar, Plymouth. 

Turner, Geo., Q. C., Equity Bar. 

W’hatclcy, AV., Q. C., South Shields. 
AVilcock, J. W., Equity Bar. 

Practising Solicitors, or who have formerly 
practised, and have been re-elected : 

Benbow, J., Dudley. 

Blewitt, R. J., Monmouth. 

Griinsditch, Thomas, Macclesfield. 

Neeld, J., Chippenham. 

Practising Solicitors not before in parliament. 


‘‘AVehave had,^^ says the ‘^ various 

tinkering endeavours to remedy but, so 

far as we can observe their the result 

has been to make confusion worse confounded. 

‘‘ The introduction of ‘ interpretation clauses* 
has tended somewdiat to the shortening of the 
language of acts of parliament ; but on the 
other hand, it has led to grave difficulties in 
giving a consistent construction to various 
sections of the same act, to increased litigation 
as a consequence, and to a greater laxity in the 
language of acts. 

The ' consolidation acts * have done far 


now returned : 

Bremridge, R., Barnstaple. 

Cobbold, John Chevalier, Ipswich. 

Hodgson, T. H., Carlisle. 

Pearson, Charles, Lambeth. 

Banisters not before in parliament who have 
appeared as candidates, but withdrew from 
the contest, or have been unsuccessful : 

Bethel], Richard, Q. C., Equity Bar. 

Butt, G. M., Q. C., Western Circuit. 

Chambers, T., Horae Circuit. 

Cobbett, J. P., Oldham, Northern Circuit, 

Crowder, R. B., Q. C., Western Circuit. 

• The Queen*s Ancient Seijeant is placed in 
this List, having formerly been in parliament, 
though not in the last. 


more towards securing one sort of brevity — that 
! which concerns cojiying- clerks and printers ; 
but, not improbably, at least as much more 
tow^ards augmenting those difficulties and 
adding to litigation. Tlie defunct Health of 
Towns Bill seems to have opened the eyes of 
our representatives to the rapid approach which 
we are making to inextricable confusion, when 
a question as to the effect of one of its clauses 
led to the explanation that it would embody in 
that bill nearly 800 sections of several other 
acts, lire house came to a stand-still at once ; 
for, in all likelihood, there were not a score of 
its members aware that they were merely aboat 
to do for towns in general that which they had 
been unconsciously doing, jierhaps on the 
day, for towns in particular. 

**Take a bill of the present session fpr^ 
in^rovement of any given town. The niupn^ 
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of itsown clauses maybe safdy estimated at 
not less than 60, In order to make it a com- 
plete measure, the following acts of the present 
session would be incorporated with it:-^The 
Towns* Improvement, the Commissioners, the 
Water Works, the Markets ^d Fairs, and the 
Gas Works Clauses Acts, td which the Royal 
assent has alrea^ been given ; the Police and 
the Cemeteries Clauses Bills, portions of the 
Raiilways Clauses Consolidation Act, 1845; 
and, virtually, the whole of the Lands Clauses 
Consolidation Act, 1845; and various pro- 
visions of about half-a-dozen other recent acts. 
A comj}lete act of the present session for the 
improvement of a town may fairly be taken to 
consist of (in round numbers) one thousand 
SECTIONS, which, if printed in extenso^ like the 
octavo edition of the Statutes at Large, would 
make a volume of about 300 pages. Such an 
Improvement Act would have an interpretation 
clause of its own, and would embody about 
half-a-score more interpretation clauses, in 
some particulars probably difFeriag from it, and 
conflicting among themselves. If, however, | 
instead of so strong a case as this, we turn to 
bills for the construction of railways, docks, or 
other public works, of which scores are passed 
without the legislature being conscious of what i 
they are doing, we shall find that very few if 
any of them consist of less than five hundred 
Sections, with four interpretation clauses. 

That laws of this sort should be uncertain 


less that the report of a lay commission might 
throw considerable hght on the manufacture of 
acts of parliament/’ 

LEGAL EDUCATION. 

REPORT OP THE SELECT COMMITTEE OP 
THE HOUSE OF COMMONS. 

Means for the improvement and extension of 
legal education in England and Wales.. 
Having gone in sufficient detail into the 
; investigation of the existing state of legal 
I education and its effects, the committee 
I proceed to submit to the house the results 
I of their inquiries into the means adopted 
; or proposed, in order to meet those de- 
ficiences. 

The efforts hitherto made in this view, 
have originated with the universities, and 
other constituted bodies, or with individuals, 
and have reference either to legal educa- 
tion generally, or to , the special education 
suited to professional purposes. Those in 
whicii the universities may claim a part 
have been few and unsuccessful. The 
University of Oxford, in 1844, made an 
: attempt to institute an examination for all 


can create no surprise. That they should , pc**sons. 

occasion no. more litigation than they do is the | ''The Regius Professor of Civil Law was to 
wonder. parliament should be besieged ■ testify to tlie fitness of the candidates intending 

every seiMon by hundreds of public bodies for to jn'oceed in law, and they were also, pre- 
acts td £unefid their acts, for means to avoid | viously to proceeding to the higher degree in 
lawsuits', is the natural consequence. jlaw, to write upon some given subject for the 

" Contrast with a modern act the statute 9 : professor. This was a very limited measure of 
Henry 3, c. 6 : — " Ilasredes maritentur absque | reform. It reduced itself simply to this, that 
disparagatione.” Those four words of wretched it substituted for the present practice of waiting 
Latin are the whole of that statute, which was \ for a certain period, and reading or being sup- 
for four centuries an important portion of posed to read three lectures (the positive read- 
Magna Charta. j ing of these lectures having been disused for 

"The grand difference between the ancient :some time), a single dissertation on any thesis 
and the modern statutes is, that the one consists i which related to the science of the civil law, to 
of a string of mere projiositions, while the other |be first approved by the regius professor, then 
enacted a principle. The honourable member | to be read publicly in the school, and after- 
for Newark had this difference, we doubt not, wards delivered into his hands. The disser- 
in view when he said that more scope must be tation was not required to be in Latin as at 
given to magistrates in the interpretation of present, nor was there any other test proposed 
acts of parliament than they now possess. If beyond the approval of the regius professor, 
parliament merely enacts a principle, the courts The whole test by which the university pro- 
timst find means to carry it into effect, as they posed to prove the fitness of the persons for 
did in former days. If the judges under the either of its law degrees, amounted to no more 
Tudors and Stuarts could be safely intrusted, than a single dissertation, an obligatmn im- 
as experience has proved to be the case, so to posed on each candidate to lay it before the 
interpret and give effect to our ancient statutes university. Those who know what fceble-evi« 
aii to form the foundation of those liberties dence such documents afford of competent 
which we now enjoy, it cannot be maintained or assiduity, and how unsafe it is to rely, in 
that, ^th all our* advantages of free discussion such arrangements, upon the acciHMjr or 
ahd their independence of the crown, a similar severity of private examinations, will ha^ly 
may riot with advantage be imposed on consider the intended statute as more thm 
the present bench; and if the Barons of another form added to what already 
l^uhtiymede could compile statutes which re* and very unlikely to produce 
’ six cettturies, there substantial results attamable by a really 

Burely has been no such degeneracy of our legal education. Such as it was, however, it 
laymen since their days as to render it hope- was not permitted to pass ; owing apparently 
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to local and temporary circumetances^ unco&r 
.Elected with its owfi meiifcs^ or demeritfl^ thei 
proposition of the heads of hcmses AVfta throm 
out by a considerable majority of the convo- 
cation. The measure has not been resumed, 
though stUl fayoumbly eutertamedy^i^^ under- 
stood, by the heads of houses. Its value con** 
fiists in the reeognition it impli^ of thenecessity 
of improvement, and in the disposition to meet 
it by new arrangementSr The other univer- 
^aities have made no advance of a positive 
nstore beyond the position which has been 
stated they occuw in the commencement of 
ihis repoaii, but there is no reason to suppose 
there is more unwillingness aniongst them than 
in the University'' of Oxford to admit such 
alterations as, without disturbing the other 
arrangemmits of the academical course, would 
satisfy the wants, so generally admitted, of the 
public.” 

The first exertions to meet the demands 
of the profession, especially of the barrister, j 
were met with in Ireland. From time to ' 
time, attempts were made to render the j 
single Inn of Court there effective as an in- 
stitution for the communication of legal in- 
struction, but with little or no result. 
Private energy endeavoured to provide a 
substitute. 

the year 1839, an institution under the ; 
name of the Dublin Law Institute, for the pur- j 
pose of affording a systematic legal education : 
to both branches of tne profession, was formed , 
by Mr. Tristram Kennedy, and opened in the 
following yeai\ It was at first governed by a 
council (invited by circular from Mr. Kennedy, 
who acted as principal), composed of the most 
. eminent members of the Irish bar. The council 
firamed rules and regulations for the extension 
and management of the society, and any mem- 
ber of the profession might become either 
fellow or associate of the society, in conformity 
to the rules so made. In the second year of 
its existence, the benchers of the King’s Inn 
became connected with it ; they took the de- 
signation of fellows of the society, a]>proved of 
the professors who had been teaching in the 
. institution the year previous, and accepted and 
exercised the f)Ower of re-constituting in some 
respects the council and the society. The 
society had till then sought a charter of incor- 
poration, but on the benchers becoming ! 
associated with it, it deemed such con- 
nexion equivalent to any advantages which 
a charter could confer, and the measures then 
in progress for obtaining it were in conse- 
quence for the time abandoned. The system 
was carried on ; instruction delivered through 
means of lectures to classes by (bur professors, 
barristers of standing and distinction, in 
departments of ^uity, eominon law, law 
of property and conveyancing, and medical 
jurisprudence; to which was subsequently 
added a chair of criminal law. With each of 
those chairs was connected a course of class 
instruction; the attendance on which, how- 


ever, does not appear to have been< at any time 
very general; iui addition to lecture ana edass 
instruction, it was not unusual for the pufnls 
to attend the eourt^ and the professors ww 
in the habit of taking advantage of this cw- 
cumstance, and jdacing before their classeSi.in 
the common la'i# department; tile pleading in 
cases pending at the bme ; a practice which 
had the effect of exciting the attention of tlie 
student, who, in many instances, watched with 
a lively interest the progress and issue of such 
proceedings, ^flie funds for calling on the 
project were for the first year derived from the 
fees paid by the classes. Daring the second 
year they proceeded from the same source, and 
from a nant of 400?. by the benchem of the 
King’s Inn, a like grant of 100 guineas from 
Lincoln's Inn, and a like grant of 100 guineas 
from Gray’s Inn, together with some small 
presents, donations, and subscriptions from 
fellows and associates of the society. The 
original fee required for each of the courses of 
lectures was from two to five guineas, accord- 
ing to the nature or extent of the course. 
These funds were hardly adequate to the main- 
tenance of the institution. After defraying 
house-rent, 40/. a year, and other incident^ 
expenses, such as publication of reports and 
papers connected with the society, arising from 
various causes, little remained for its other 
objects. The first year a sum only of 113?. 
15^. 6c?. was left to remunerate the principal, 
professors, and secretary, for their services. 
The smallness of the funds soon compelled 
retrenchments. The first year, from the 
'greater number of pupils in attendance, the 
I institute was enabled to publish lectures and 
I reports : the same number not having attended, 
and consequently the same amount not having 
j been received from the classes in the second or 
; third year as in the first, the intention of pub- 
j lishing annual reports was surrendered. This 
I falling off of attendance is not, however, to be 
i ascribed to remi.ssion of zeal, a greater number 
j entered the first year, as might be expected : 

. the list comprised the students not only of the 
I last but of three or four years previous, and 
I who had hitherto no up{)ortunity of attending 
I any similar institution in the country. It is 
farther to be observed, that the institution was 
open to all : and not only were solicitors 
placed in the council, with a view to their 
superintending that portion of the education 
which refened more immediately to their own 
profession, but additional advantages also were 
proposed to be given by admitting articled 
clerks or apprentices at a lower fee than sto- 
dents preparing for the bar. It was intended 
also, as funds and other circumstances should 
permit, to enlarge the number and subjects ^ef 
the courses, and gradually to add lectures 4in 
constitutional law, international law, cons- 
mercial law, the laws affecting and regulalai^ 
the ofiBoes of coroner and magistrate, Ac. 
These projects, and indeed the general opeid- 
rions of Ihe society, were interrupted in Ifte 
month of May, 1842 : an application was nuMie 
to the benchers of the King’s Ena fot* 
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newal of their grant of tho previous year, that 
•grant having been to meet the then current 
year’s expenses of tlie institute; but the ap- 
plication not liaving received their favourable 
consideration, the professors of the institute 
decided upon discontinning their courses of 
instruction for the future. In the month of 
November, 1845, however, it was re-opened, 
and the lectures revived by a course in the 
common law department, delivered by Mr. 
Napier, Queen’s Counsel. To this course 
•there was free admissioni and the average 
number of persons in attendance was 115 
daily. Mr. Napier’s course was followed by 
another in the equity department, delivered 
last term. The original council had not 
resigned, but the grant from the benchers 
having been altogether witlulrawn, the insti- 
tute stands for the present in a j)recarious 
situation. 

'^It is obvious that the radical defects of 
this project are attributable to the restricted 
and uncertain nature of its operations. Instead 
of receiving the co-operation and direction on 
which it originally calculated, froiri the au- 
thorized representatives of the bencli and bar, 
in the society of the King’s Inn, it is at pre- 
sent deprived of all pecuniary aid from that 
jjuarter, and whatever countenance it receives, 
is to be considered solely personal and not 
collective. It is not only a ])urely voluntary 
association, but one which, after the recent 
transactions, is regarded as scarcely sanctioned 
by the bench or higher bar. Designed for 
professional utility, these are formidable ob- 
stacles for the Society to contend with, nor are 
tliey likely to be conquered but by a renewal 
of former friendly relations. A l>etter security, 
however, seems to be an incorporation, by 
charter or act of jiarliament, and such is the 
view which appears to be entertained by the 
society itself.” 

In England, similar efforts, tlmugb some- 
what more recently, have been made, by 
bodies analogous to the Society of the 
King’s Inn, by the Inns of Court ; but in- 
stead of waiting for the formation of a 
voluntary society, or repudiating such 
when formed, they have tliemselvcs taken 
the first steps in the same direction, and 
applied their own funds, time, and exer- 
tions to such purposes. 

Lord Brougham, who has not been back- 
ward, in promoting by counsel and co-operation 
these changes, states, ^ It u^as the opinion of 
the delegates from the inns of court, over 
whom I presided, that each inn should appoint 
one professor, and that the fifth professor 
should be ap|>ointed by the whole. It was 
jdao added that a preference should be given 
In the calls to the bar to those who had at- 
tanded, and brought a certificate of their 
a|teAd»ice, upon those courses ; that one Or 
two courses should be required, and that no 
nerooti should be allowed to be called to the 
bar who had not attended those courses, unless 


he had been entered five years.’ The only iu- 
ducernent to attend, as far as he recoUectedj 
was, that instead of being five years on the 
books, which they now are required to be, 
unless they have the degree of Master of Arts, 
they should have the same benefits as if they 
bad taken the degree of Master of Arts. The 
professors chosen are to lecture upon commtui 
and criminal law, constitutional law, equity, 
and the law of real property. None of the 
inns of court have recommended that there 
should be a public examination to qualify. 
I'hey doubt whether, without the help of the 
legislature, they would have the right to do 
so ; (an opinion from which, however. Lord 
Campbell dissents.) The professors are to be 
remunerated partly from fixed salaries, pay- 
able from the treasuries of their respective 
inns, and partly by fees, and are to continue 
their duties for a period of throe years. The 
details of this plan, as well as those of others, 
will be more particularly understood by a 
reference to the original documents, presented 
by witnesses, and printed iu the appendix. 

“ Though no decision can yet be come to as 
to the expediency or efficiency of these mea- 
sures, one point is at least certain, that it is an 
important step, and that the earnestness with 
which it has been prosecuted by the inns of 
court is a good evidence of their desire to 
secure for their plan the extension and per- 
manence, so much to be desired in such 
arrangements. 

‘‘ In Ireland similar atternj>t8 have not been 
made on the part of the King’s Inn ; on the 
contrary, the first step which might be con« 
sidered, if not essential, at least of importance, 
for defining and securing the functions and 
authority of the society itself, has been resisted. 
We have already seen that the charter formerly 
granted was soon withdrawn, at the instance 
of the bar itself, at a meeting of the * Utter 
(Outer) Bar,’ 24th January, 1793» Mr. Fletcher 
(the late Judge Fletcher) in the chair, and 
that the act of confirming the 

charter, with the consent of the barristers, was 
repealed. At present oxVmions are divided 
upon the nature and extent of its powers ; and 
this proves, to a certain degree, an obstacle on 
the part of that body, to the originating or 
maintaining an efifective system of legal edu- 
cation.” • 

The committee then bring under notice 
the pleasures taken by the second branch 
of the profession, the solicitors, to provide 
for the educational wants of its members. 

have already stated, in addition to 
societies incorporated by charter, such as the 
Law Incor])orated Society of London, there 
are, in most of the principal towns, voluntcwy 
societies for the promotion, by lectures and 
classes, of the instruction most needed, in their 
several departments. These institutions, be- 
sides the advantage of libraries and com- 
munication, in some degree also maintain a 
salutary surveillance, a sort of admitted moral 
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police^ over the character of their aesociaten^ 
and of the local professional practitioners. 
But the articled clerks^ who are ap directly 
interested in all such arran^^em^i^s, have 
scarcely had extended to them as yet the ad* 
vantages which such societies are calculated to 
offer^ and have, in consequence, recently made 
a formal application to the judges and benchers 
for an impt^oved system, more immediately 
bearing on their own peculiar necessities.* 
This application appears the more natural and , 
necessary, as they cannot be included in the j 
proposed reform in the inns of court. The j 
memorial, as appears from the correspondence : 
laid before your committee, was received w'ith j 
attention, and is still, it would seem, under! 
consideration,^^ j 

Something like a similar project, with a | 
much smaller degree of success, has been 
carried out in Ireland. A society has been j 
established there also, but not having the | 
advantage of incorporation or charter, its ’ 
objects, as far as education Is concerned, ; 
have not extended beyond the establish- j 
ment of a library, and appear principally to 
be directed to the maintenance and protec- 
tion of professional rights. 

*'Nor has this example, however limited, 
been followed in the provinces. Indeed, it 
could hardly be expected, from the numbers of 
the profession resident in the country being so 
muen smaller than what is usually tlie case in 
England, that even in Cork or Belfast, se- 
condary, or branch law societies, could be 
easily established. The solicitors of Dublin 
have not been insensible to these wants, and 
have made some occasional legislative eflbrts to 
meet them. Ini 829, they endeavoured to obtain 
a charter of incorporation, through Mr. Mahony, 
on a plan not dissimilar to that afterwards 
accorded to the Incorporated Law Society of 
London. In 1838 and 1839, the Society of 
Irish Solicitors caused a bill to be brought into 
parliament by Mr. O^Conncll and Mr. Litton, 

' For the better Regulation of the Profession of 
Attorney and Solicitor in Ireland/ which, be- 
sides determining more distinctly the re- 
spective rights of bench and bar, of the King’s 
Inn Society, and of the two branches of the 
profession, provided for a^jetter course of in- 
struction, for examinations, and other tests of 
qualification for the future articled clerk and 
solicitor. In 1839, n second bill, in addition 
to the preceding, was proposed by Mr. O’Con- 
nell and Mr. Morgan John O’Connell, ‘For 
the Incorporation of the Society or Association 
commonly /called and kndwn as the Society of 
the King’s Inn, Dublin, and for enabling the 
same to make and ordain Orders, Rules and 
Regulations for the better Government of the 
Profession of the Law in Ireland,” with the 
view of meeting the inconveniences arising 

* At the Incorporated Law Society, lectures 
,are delivered chiefly for the use of articled 
clerks. 


from the doubtful character and powers of the 
existing society ; but though the benchers ex- 
pressed their general approbation of the views 
of the attorneys, they held they co^d be 
equally attained without going to parliament^ 
and refused to give their sanction to either 
bill. The result w^ what might have been 
expected, the bills w^re read a iirst time, and 
afterwards fell to the ground.”. 

It is apparent from the foregoing state- 
ments that nothing sufficiently appropriate^ 
systematic, or coihprdiensive, has up to 
this hour been accomplished to meet tlie 
demands, professional or unprofessional, for 
legal education. What has been effected 
derives its chief value from the evidence 
wliicli it affords of a general disposition to 
admit the existence of the want, and, as 
far as circumstances may allow, to provide 
for it. To this feeling there is no ex- 
ception, though, of course, it varies con- 
siderably in the several bodies. 

The inns of court are more xealous than 
the universities, and some of the universities 
more so than others ; but it is in the mode 
and means by which this di$)>osition may best 
be rendered oi)erative that all the difference 
lies ; each judging after individual pre-con- 
ception or experience, it is only by a dispas- 
sionate comijarison and consideration of each 
that the legislature or the public can arrive at 
a fair decision of what ultimate course should 
be adopted for all. To this inquiry, to the 
arrangements which may apjiear most suited 
and most practicable, in the different stages, to 
the different bodies, and different classes for 
whom they are intended, your committee now 
proceed to address themselves.” 

The first question wliicli naturally de- 
mands consideration is, where and by what 
means is that elementary education to be 
provided, which ought to be common to all 
classes, unprofessional and professional, and 
form the preliminary studies special to 
either branch of the profession ? 

In seeking where it can with most pro- 
priety be carried on, we are at once attracted 
to the universities and other collegiate estab- 
lishments of the empire. The next question 
will be. By what arrangements can these 
establishments be made more subservient to 
such a purpose ? Both questions have been 
the subject of much inquiry and discussion. 

The constitution of our universities, scarcely 
excepting the University of London, is so coa.- 
trasted to that of most of the univej'sities of 
the Continent, that any conclusions drawn 
from the latter will require great qualification 
and caution in their application to the former. 
Our universities are designed, or at least bofve 
been applied as instruments for the p^enend 
creation of all classes, rather than as. institu- 
tions for the special education pf the learned. 
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profeseioM. Tiiey resemble one great faculty ' 
of arts and sciences, or what iu fQrei^ uni- 
versities is technically called of philosophy, 
amongst high schools the highest, rather thaii^ 
an aggregate or university of several faculties, 
of co-equal extent and right, such as theology, 
jurisprudence, medicine, Jfec.; each formings* 
special school for the ^several professions, 
w^hilst the faculty of philosophy is left open, as 
a general school,^ for the public at large. To 
this characteristic distinction may be added, 
what indeed is itefhatural consequence, a pre- 
ference of the tutoricS to T;he professorial sys- 
tem ; in other words, of class instruction to 
lectures. In considering, therefore, any new 
arrangenienls in our universities, in reference 
to legal educ^ation, these two peculiarities must 
be clearly kept in view, and, accordingly, from 
want ot this, most of the witnesses who have 
been examined on this ])ortion of the subject 
seem much embarrassed by any project wliich 
appears to countenance too near an aj)j>roach 
to the special jirofessional education of the 
Conlinential universities. On a more careful 
examination, however, of the question, and 
with a more accurate sense of how far such 
elementary education can be carried out con- 
sistently with these distiuctives of our uni- 
versity and college system, many of these 
embarrassments niay be avoided or removed.^’ 

Two objects should be contciulcd for; 
firstly, such amount of general legal know- 
ledge as might be easily attainable by 


be likely to m!eet with in execution, apprehend 
it would not be possible to find room for such 
additioha^ studiesin the present under- graduate 
course, sjiHhout deranging, and consequently 
neglecting or removing others, in the opinion 
of many, of still higher importance. It is true, 
indeed^ that the utility of these legal elementary 
studies has not only been le cognized by some 
of the Universities, Dublin for instance, but 
i place found in the under-graduate course for 
their prosecution ; nor is it a suflicient objec- 
tion to allege that Ibe choice of the text-book 
(Burlama(pn), .is sucli as to neutralise this ad- 
mission. If bad, it is easy to be remedied by 
I the substitution of a better. Tiie scientific 
i course at ( 'ambridge, and the classical at Ox- 
ford, hax^e of late years received many addi- 
tions, and each is i)rosocuted with an accuracy 
and minuteness certainly unknown to tbc ma- 
jority of students at former periods. The 
same, in a more remai kable manner, has been 
the case in Dublin ; and yet, notwithstanding 
these large accessions and improvements, both 
in matter and manner, they still stand much 
i behind similar institutions on the Continent. 

I It is scarcely possible that the addition of one 
•or two text-books to those used in existing 
courses would so materially interfere tvilli a 
I system which continues in operation for three 
I or four years, and jvt these text-books, lunvover 
'elementary, might, if well constructed, contain 
jthe kernel of the science, and prove valuable 
' guides and incentives to the jirosccution of the 
' science hereafter. ^Vcrc this aiTarigeinent, 


every one who in this country is called on 
to fill responsible legislative or administra- 
tive situations ; and, secondly, such further 
addition to this elementary knowledge as 
might be required by students who, from ! 
peculiar circumstances, may desire to push i 
their studies furilier. The quest ion is, can | 
the universities, without inconvenience, j 
meet both these demands ? i 


however, on due inf|iiiry, to prove impracti- 
cable, the second question would come under 
consul eration, whetlua* certain portions of the 
existing course might not advantageously be 
omitted, to make room for these ? It is a just 
view of academical study entertained by one of 
the witnesses, that its chief end is not so much 
the acfpiireincMJt of knowledge as the creating 
and maintaining the habits of acquiring it ; iior 
is it less true that a few subjects well mastered. 


With regard to the first, considerable 
difference of opinion prevails. ; ft involves 
many considerations: — what is to be, the 
nature and extent of such studies ; are 
they to be obligatory or voluntary; are 
they to form additions to or portions of the 
under-graduate course ; how is proficiency 
to be tested ; and in what manner are such 
changes, if otherwise advisable, likely to 
affect, whether injuriously or otherwise, 
the present university courses ? 

** The studies in question are limited by the 
iertti itself to the mere rudiments, the general 
outline, the ]>opular history of law, or, more 
properly speaking, of jurisprudence; and as 
such, it is conceived they would form a natural 
sequel and exemplification of similar elemen- 
tary studies in mental and moral philosophy. 
This view does not appear to be contested, but 
those who not only have given it consideration, 
theoretically, but have also had the advantage 
of exainiruOg practically the obstacles it would 


outweigh in real utility many indifferently or 
partially attended to. I'his, however, hardly 
affects the main question. It does not appear 
that, as an object of mental exercise or useful 
acquirement, legal studies are inferior to either 
mathematical or classical, and it is a question 
solely of time and circumstance, how much and 
how many of any one of them may be con- 
sidered as sufficient or siijierabundant. If one 
study is to make way for another, it may fairly 
be debated whether the Justinian Code, as 
sam])le both of language and logic, might not 
supersede with advantage some of the inferior 
classics, or whether the rigid ])hilological criti- 
cism of texts and metres might not with pro- 
priety give ])recedence to a general^ view of the 
constitution and laws of our own and other 
countries. It may even be doubted whetter 
historical and chissical studies might not g^n 
by such exchange ; tlie difficulties which they 
involve are scarcely to be solved without a 
competent knowledge of the legal and constt* 
tutional character of the states, whether ancient 
or modern, to which they refer. If, however. 
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these views be still questioned, and the appre* few who might wish to take advantage of it, 
hension be still entertained, that such c^nge but to require from the many, whose knowledge 
will necessitate the sacrifice of some portions or ignorance on such subjects affect not them* 
of the present scientific or classical curriculum, selves only but hereafter the public in the 
a remedy for such evil may be found, which, responsible positions in which they may be 
independently of its service in this particular, placed, some knowledge, however elementary, 
woidd tend generally to the advantage of all our of the first principles and processes necessary 
Universities ; let the standard of the Matricula- for a due discharge of their duties. The courses 
tion examination be considerably raised ; dis- above suggested do not secure this, nor does it 
embarrass the Universities of those elementary appear any other is likely to secure it, which is 
or preparatory studies which belong to our not integrally connected with the under-gradu- 
grainmar and high schools, and thus render ate coarse, or at least compulsory. The nature 
applicable to higher purposes the three and and extent of this com})ulsion, how far it can 
four years, the most precious of life, now spent be enforced hy attendance on lectures, or by 
within their walls. Such an arrangement examinations — by one examination or hy many 
would tend not less to the advantage of these — by testimonials, honours, or degrees, are 
schools than to that of the Universities them- questions not special to the study of the law. 
selves, and still farther carr)'' out that division Whatever may best advance one l>rauch of 
of labour which, in the mental as well as physi- knowledge, or facilitate or abridge, or promote 
cal world, is every day more and more required ; acquirement in one department, apjiears not 
^ythc general progress of civilization. I less applicable under ordinary circumstances to 

It is thought by some of the witnesses ; others. The answer to such inquiry is one of 
that this object could he equally well attained general education; it must depend upon the 
hy establishing in the Universities, in addition | progress it has made or is to make in our Uni- 
te the under -graduate course of art and science | versities. 

a course of law genend and special, open to There is no institution inferior to the Uni- 
all who had passed their under- graduate : versity in England where such studies can he 
course, and by attending which, for a certain j introduced with advantage ; but this does not 
period, two years, for instance, a sufficient ele- j seem to he the case in Ireland. The cliarter of 
mentary knowledge, for all general purposes of , the New Irish Provincial Colleges empowers 
magistrates, legislators, diplomatists, and offi- ^ them to found “chairs of law.’’ It maybe 
rials might be easily attained. Others suggest ; thought that taking into view the position in 
that the inns of court should admit to their ; which they are likely for some time to be 
course of instruction students from the unpro- | placed, there is little chance of much demand 
fessional classes above mentioned ; others ’ for such instruction. But it must he remem- 
again, wishing still farther to meet these wants, ; hered that these colleges are at a later period 
propose that a general course should precede to be aggregated into an University. They 
the more special or elenieutary professional : offer in a remarkable manner the opportunity 
courses in any institute which might be estab- , sought for in the existing Universities, of in- 
lished for the particular instruction of the bar, j troducing a popular course of elementary law 
admission to which should be granted to the ^ or jurisprudence for all classes, and attendance 
non 'professional student as well as to the pro- on which, being required for the attainment of 
fession'cil. Without depreciating unduly any of a degree, would ensure it.s extension to all those 
these recommendations, it may he observed, to whom such elementary knowledge would be 
that none meet the object in view. That object a})plicable. Nor would its advantage to the 
is not merely that such opportunities should be professional classes be less ; it would form a 
presented, hut that they should be taken ad- good preparation for those higher studies to 
vantage of. If the university student on com- which the student would have to jiroceed, in 
Dieting his under-graduate course, could be in- institutions intended for the more special edu- 
duced or compelled to remain two years longer cation of the barrister or solicitor. And if at 
for toe prosecution ofjiis law studies in the! the onset the limited number of students or 
^ spend that time, or at least a other causes should proportionably limit the 

sumcient portion of that time in frequenting peculiardepartment of such professorships, there 
for the same purpose the inns of courts, there might without difficulty (as is usual in all inci- 
could be no question that such arrangement pient establishments) he aggregated under the 
would be the best which could he desired ; hut same professor one or two other cognate de|mrt- 
not only is there no such inducement suggested ments. The professorship, though specifically 
by witnesses, but no hope that any can he sug- of law and jurisprudence, might embrace, untu 
gested sufficiently strong to attain this end. it should ,he found necessary or expedient to 
liie only motive at present likely to retain the divide them, courses also of political geography, 
^eat mass of students in the University, even statistics, and political economy, as subsiolary 
during the under-graduate course, is the pros- and supplementary to those of jurisprudence/^ 
pect of a degree. The degree once conferred, i i 

this motive ceases. A few, of course, might the second^ question, viz., the pfO- 

remain behind and pursue such studies, but P^*®ty and practicability of adding new 
they would most likely be those who, under all courses, and enlarging tlie present in tfie 
circumstances, would have pursued them. The law faculty, (if so it may be called,) of ex- 
o ject in view is not merely to provide for the isling universities, — opinions, if not unani- 
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mous, are not so divided as on the first. 
The object held in view by some, is to 
afford, as already stated, opportunities for 
at least elementary education to the 
general student: others propose to ad- 
vance, and are disposed to aim at such a 
scale and extent of instruction, as would 
meet the wants of the special student, 
whether professional or non-professional, 
and be in some measure equivalent to the 
law courses of foreign universities. 

This latter plan, especially, in the case that 
should it be found practicable to include 
elementary itndy in the under-gradnate course, 
appears reasonable. A faculty, to deserve tlie 
name, ought to ])roce(’d beyond introductions 
and preliuiinaries. How far this may be at- 
tainable under existing circumstances, is 
scarcely to be collected from any evidence ‘ 
submitted to your committee. The chairs 
already instituted have, it ai)pears, in many 
instances become sinecures, not through in- ' 
attention of the professor, hut; from indifference 
on the part of the student. Lectures there 
have been, but seldom hearers ; and of the few 
who liave attended the lectures, (the lectures ' 
1 cing but ill few cases accompanied by ex- 
aminations,) no evidence exists of how many 
of them have profited, or to what extent. The 
attempt to borrow from (^)ntiiiental example, 
and to inultijdy new chairs, without looking 
first to the means of making the old more 
efficient, would be idle. To ensure this effi- 
ciency is the great difficulty. It depends not 
on lectures only, but on pupils. Pupils are 
not to be had, except by some distinct require- 
ment — the evidence as to the futility of mere 
voluntary lectures is conclusive. That re- 
quirement again must he justified by some 
prospective advantage. The ad\'antage which 
universities have to offer is, eligibility to 
lucrative and honourable situation, professional 
emolument, intellectual, moral, and social 
rank. Now the real or presumed evidence of 
this to the public, is the public degree. The 
degree may he given with or without condi- 
tions : its value, as a test, will he estimated 
accordingly. By a proper choice and enforce- 
ment of conditions, the universities have the 
means to raise, enlarge, or extend any study. 
This power has been already applied with 
good results in arts. There is no reason why 
it may not be applied with the same good 
results in law. If the granting degrees iu civil 
and common law were made to depend on due 
attendance on a proposed number of courses, 
the results afterwards to be tested, not by one, 
but by a considerable number of examinations, 
conducted publicly by efficient and con- 
scientious examiners, and that these degrees, 
so obtained, were to constitute, not so much a 
qualification entitling to office either in church 
or state, as an indispensable condition, or, at 
least, a ground for preference to such appoint- 
ment, the hall of the professor in this country 
^Would be as crowded, and with the same bene- 


ficijil effects, as in Germany ; for it is the 
application of these incitements which in Ger- 
matiy leads to these results. It would then be 
time to advance to the improvement of both 
courses and professors, extending those which 
arc now too limited, giving vitality to those 
which are dead, adding others which are yet 
unthought of, doing in itfs proper season what- 
ever might be successively required by the 
advancing state of the science and the exi- 
gences of the times. A high legal school 
j might thus be formed, in which, on one side, 

I the elementary student might, if ho thought 
, proper, complete his course, to Avhatever de- 
' partment he proposed to devote himself, and 
in which the future barrister and advocate 
miglit not only prepare for, but, in some par- 
ticulars, advance beyond the more sjiecial 
studies of liis profession. It would, indeed, be 
a total inisajiprchensiori of the purposes and 
character of this university legal education to 
consider it as a substitute for, or even ap- 
])ropriate to, the peculiar j)urposes of the 
professional student. For this, as in other 
departments, the special institution is abso- 
lutely essential. The province of the university 
is to teach the philosojihy of the science, and 
to secure instruction in those branches for 
which it might he apprehended the more tech- 
nical character of the sjiecial institution would 
inadequately provide. Instruction in civil law, 
as bearing ])articularly on canon or eccle- 
siastical, for which there is a direct demand in 
our prerogative and ecclesiastical (‘ourts ; con- 
: stitutional and parliamentary law, not only in 
‘relation to our own country, but to others; 

: administrative law, in its connexion with ma- 
i gisterial and official duty; international law, 
as it affects our relations to our sister nations ; 
j but above all, the great and enduring prin- 
; ciplos on which all law, whatever may be its 
; local or temporary modifications, should rest, 
j and which is no more than the highest mo- 
j rality, directed by the highest philosophy in 
: action ; this is the appropriate and honourable 
I vocation of an university law school or faculty ; 

; and which, whilst it in no way militates against 
I or supersedes the peculiar province of the 
special professional institution, will give a 
higher and more scientific tone to the entire 
study, and if carried out in a manner worthy 
of its dignified ends, will go far to replace law 
in its legitimate position ; and from being, as 
it now is, an art depending, like others, on 
more or less experience, more or less dexterity 
in practice, will elevate it once more to a noble 
science; next to religion, the chief instrument 
for the civilization and happiness of mankind. 
Out of such a school we might gradually hope 
to see arise a succession of teachers and 
guides, as publicists, jurists, professors, 
writers, to whom we might refer with confi- 
dence for counsel in all the higher questions 
and graver difficulties of legislative or ad- 
ministrative duty, which, in constitution 
states especially, must continually occur. Such 
men, by their distance from immediate and 
transient political passions and interests, and 
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from the more comprehendsive and loftier 
character of their studies, would be enabled to 
take in with impartiality, not only present but 
future considerations, and in conjunction with 
the most eminent of the bench and bar, might 
from time to time be entrusted with the sim- 
plifying and consolidation of our statutes into 
codes, the superiiitencience of such proceedings 
on public and private bills as parliament might 
hereafter be induced, Ijy the enormous accu- 
mulation of business, and sound philosophic 
principles, to propose. Such, to a great de- 
gree, are the functions exercised, with so much 
advantage, by the law faculty, and the class 
which it has formed, in foreign universities ; 
and lest it might be tliought that, however ad- i 
visahle in foreign states, it could hardly he ; 
applied in ours, it is to be observed that it is , 
not limited hy any form of government. What ; 
has been found good in Prussia, has not been ^ 
found evil either in Switzerland or America.^' ; 


LEGAL OBirUARY. 

1847, Mfff /. — Sir David Pollock, Chief Jus- 
tice of llombay. Called to the Par 28th Jan. 
180:1, l)y the -Nliddle Temple. 

June 17. — Joseph Laing, jun., solicitor, of 
North Sliiclds, Bank Agent, and one of the 
Commissioners fi)r that place. Admitted on 
the llidl, Michaelmas Term, 18*20. 

June 21. — David Leahy, Barristcr-at-Law, 
Judge of the L-ambeth C\>unty Court. Called 
to the Bar, 29th Jan. 18:11. 


June 25.— John Rawlinsori, Esq., xnagitstM^ 
of the Marylebone Police Court, aged . 6^. 
Called to the Bar of the Middle Temple, 
10,1818. 

July 1. — Henry Morgan, solicitor, of Qfir- 
diff, aged 56. Admitted on the Roll, Michad- 
mas Term, 1821. 

July 3.— Stephen Abbott Norcutt, solicitpr, 
of Ipswich, aged 69. Admitted on the Roll of 
Easter Term, 1800. 

July 5. — Samuel Denton, solicitor, of Gray’s 
Inn, aged 81. Admitted on the Roll, Hilaiy 
Term, 179‘1. 

July 8. — Percival Thomas Torkington, so- 
licitor, of 22, New Bridge Street Blackfriars. 
Admitted on the Roll, Hilary Term, 1827 

July 11. — Michael Clayton, of Lincoln’s Inn, 
Charlwood Park, Surrey, and Chester, Nor- 
thumberland, Solicitor. Aged 53. Admitted 
on the Roll, Michaelmas Term, 1816 ; a Mem- 
ber of the Council, and lately President of the 
Incorporated Law Society. 

July 12. — Ralph Harrison, Esq., of Lincoln’s 
Inn, ilarrister-at-Law. Cfdlcd to the Bar 25th 
May, 1S21. 

July 13. — Andrew Henry Lynch, Esq., late 
Muster in Chancery. Called to the Bar of 
Middle Temple, •23rd Jan., 1818. 

July 18. — Robert Suter, of Greenwich, So- 
licitor. Admitted on the Roll Trinity Term, 
1815. 

July 29. — John Moore, Esq., of Lincoln’^s 
Inn, B'lrristcr-at-Law. Aged 70. ('ailed to 
the Bar of the Inner Temple 24tli Nov., 1809- 


NOTICES OF THE ADMISSION OF AITORNEYS. 

MrCIIAELMA.S Teum. 

Pursuraii lo Judyea^ Orders, gran ted since the printed List. {Sec pp. 2 24, 226, ante ) 


iZ^ucciFs 

Clerks^ Na.n^s a 1 1 liesideu 'cs. To whom Articled, As'tigned, <5*c. 

Story, John M'.*l]«)r, 50, r.iiiiCk)ln’.s Inn Fields, 

and llemirv^ field, York .... John Berks, Herningficld 
Templeman, John Mar.sh, jun., (h*e\vkerri8 . John M. Teinplcman, sen., Crewkernc 
Walpole, William Sturman, articled hy the 
name of William Walpole, jun., 22, Clar- 
endon Square ; Norwich ; and Boy ton 

Lodge, near Bury St. Edmunds . . Jonas Walpole, Northwold. 

Young, Horace, Church Row, l.<iuiehouse, John Young, Sise Lane 

and Litmoln’s Inn Fields . . . , J. Whitehouse, Lincoln’s Inn Fields* 

NOTICE OF APPLICATION TO RENEW CERriFICATE. 
Michaelmas Term. 

Ratcliffe, Robert, New Mills, in the Parish of Glossop, Derbyshire. 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS* 

iS'onimon 3La(u &otut$s. 

POOR LAW AND MAGISTRATES^ 
CASES. 
affidavit. 

See Attachment j Notice to Justices. 


j AGORIEVED PARTIES. 

j See Notice. 

! appeal. 

! 1. Grounds of appeal.— Settlement. 

I ci/>a/ioR.~Grounde of appeal against an order 
j of removal suted a settlement acquired by the 
j pauper’s grandfather, and that after the acqui- 
j eition of that settlement, the father vras an 
■ unemancipated member of the grandfather? 



family; and that neither the pauper nor his 
father had gained any settlement in their own 
right. Held, sufficient^ without enumerating 
and negativing the modes in which the pauper’s 
Either might have been emancipated. Rep. v. 
Inhabitants of Rothuell, 7 Q. B., 574 n. 

2. Mandamus. — Costs. — Where a court of 
quarter sessions dismissed an appeal on the 
ground that, according to the practice at 
sessions, the appeal had not been properly en- 
tered and respited at the previous sessions, the 
court made a rule absolute for a mandamus to 
the sessions to hear the appeal. 

Held, {IVightman, J,, dnbitantr,) that the 
appellants were entitled to the costs of the 
mandamus. The Queen v. The Justices of 
London, 33 L. O. 583. 

3. Sessions. — Practice. — An appellant parish : 
has the option of appealing to the next prac- I 
ticable sessions, either after the service of the 
order of removal, with the other documents rc- ; 
niiired by the 4 & 5 W. 4, c. 75, s. 70, or after' 
the actual removal of the pauper. Hxparte the 
Overseers of the Totenship of Leeds, 33 L. O. 
507. 

See Service. ; 

ARTICLES OF TilE FEACK. i 

Power of justices out of sessions to commit . — 
Articles of the peace were exhibited against A . ; 
at the quarter sessions of the county of //., and | 
he was by the court ordered to enter into re« ; 
cognizance before one or more justices of H. to 
keep the peace for six calendar months thence . 
ensuing. Under the warrant of two justices of' 
H., A. was brought before two justices of the ^ 
eaine county to show cause why he should not 
enter into the recognizance, and he then re- 
fused to do so ; whereupon the justices last 
mentioned committed him to the county jail for : 
the then residue of six calendar months from ! 
the date of the order of quarter sessions, unless 
in the meantime lie should enter into the re- | 
cognizance. I 

Held, that the justices liad nrj power to ; 
commit, and that the piisoner was entitled to i 
be discharged on habeas corpus. Ashton s case, 

7 Q. B. iGu. 

ATTACHMENT. 

Subpoena. — Affidavit. — The affidavits in sup- 
port of an a])plication for an attachment for ■ 
disobedience to a crown office sub])a'na to ap- I 
pear and give evidence before Justices touching 
a pauper settlement, must show that a proper 
complaint was made to the justices. The 
Queen v. Vickery, 31 L. O. 154. 

ATTORNEY'S APPEARANCE. 

See Bastardy, 2. 

BASTARDY. 

1. Compromise of indictment. — A. was in- 
dicted for disobedience to an order for pay-, 
ment of money under a bastardy order ; he j 
compromised the indictment by paying the 

E arish money and the costs* lie afterwards 
ad reason to think that the indictment could 
not have been maintained, and he brought as- 
:mmpsit to recover back the money be had 


paid. Held, that the action was not maintain- 
able, Goodal V. Lowndes, 32 L. O. 589. 

2. Order. — Appearance by attorney. — A per- 
son against whom an application is made for 
an order in bastardy, under the 8 & 9 Viet. c. 
10, may appear before the magistrates by at- 
torney or counsel. 

^ An order made according to the form given 
I in the schedule annexed to the act, which states 
j that the proof was given in the presence and 
j hearing of the attorney api)earing on behalf of 
I the putative father, is sufficient, although it wjia 
I alleged in a former j)art of the order that the 
putative father appeared in person. The Queen 
V. Shipperbottom, 34 L. (). G:3. 

3. Order of filiation. — An order of filiation, 
under stats. 4 & 5 W.4, c. 7G, s. 72, and 2 & 3 
Viet. c. 85, ss. 1, 3, stated that the application 
for the order was made by the overseers of a 
township, but did not show that the township 
was not included in a union and had no 
guardians : Held, on motion by the putative 
father to quash the order, which had been 
brought up by certiorari, that the order was 
bad, as not showing that the overseers were the 
proper parties to make the application. Reg, v. 
Smith, 7 Q. B. 513. 

Case citOil in the juilgment : llrg. v, ArtlslftV, 5 
Q. B.71. 

CERTIORARI. 

See Inhabitancy ; Commissioners^ Order ; 
Magistrates ; Isolice. 

CUAUOKA niLlTV. 

Removal. — An order of removal cited a com- 
plaint by the ]>arish officers that the pauper had 
come into the j^arish, endeavouring to settle 
there contrary to law, and adjudicated that he 
had become chargeable to the parish. Held 
bad, because the complaint, a.s recited, did not 
aver chargeability, and therefore the order 
showed no jurisdiction. Reg. v. Inhabitants of 
St. Giles in the Fields, 7 Ci. B. 529. 

Cases cited in the juJ>;inent: lies v. South 
IMarston, 1 Str. lo9 ; Jvex v. liiskip with Sow- 
erby, 5 M. & S. iUy. 

See Removal, 3, 4, 8. 

CITURCII-RATK. 

Churchwardens and minority of vestry . — IVho 
form part of vestry. — A monition, founded on 
an allegation that a parish church was out of 
repair, issued from an ecclesiastical court, re- 
quiring the churchwardens to call a vestry for 
the purpose of making a rate, and the pa- 
rishioners to meet in such vestry, and then and 
there make a rate for rei)air of the cliurch and 
decent celebration of divine service, &c., there- 
in. The churchwardens gave notice ol a vestry 
meeting, and the vestry Jiiel in obedience to the 
iiionilion ; when the monition and notice were 
read the churchwardens produced a survey and 
estimate to which no objection was made, nor 
was the necessity for the repairs, &c., disputed. 
A rate of 2^. in the pound was then proposed 
and seconded, upon which an amendment 
stating an objection to church-rates in general. 



and refusing? to make any rate, was proposed I 
and seconded, put to the meeting, and carried 
by a majority. The chairman then asked 
whether any further proposicion as to amount 
of rate was made, to which no affirmative an- 
swer was made. Thereupon the church- 
wardens and other membrfs of the meeting, 
being the minority of those present, made a 
rate. A protest was then delivered on behalf 
of the majority of those jiresent. The church- 
wardens proceeded against G., a party so rated, 
in the ecclesiastical court, in a cause of sub- 
traction of church-rate, setting forth the above 
facts in the libel and in the proofs projiounded. 
The libel, &c., having been admitted to proof, 
G. declared in prohibition. On general de- 
murrer to the declaration (by which all the 
facts appeared): Heldy 1. That the })ersans 
voting for the amendment must he considered 
as having declined to join in the proceedings of 
the meeting, the amendment having no refer- 
ence to the object for which the vestry was 
summoned under monition ; that the persons 
so voting, therefore, left the question in the 
hands of the remainder ; and that the rate was 
legally made. 2. That it was unnecessary 
again to put the rate formally to the vote, inas- 
much as it had been in fact taken into consi- 
deration and negatived by the amendment, 
though it would have been more regular not to 
put the amendment. Judgment for defendants 
in prohibition. Gosling v. Veleg, 7 Q. B. 406. 

Cases cited in the judgment : Olkiiow v. Wain- 
wright, or Kox v. Foxcroft, 2 l?urr. 1017 ; 1 
W. HI. 229 ; Rex v. Monday, 2 Cowp. o30 ; 
Rex V. Hawkins, 10 East. 211 ; Rex v. Parry. 
14 East, 549 ; Taylor v. Mayor of Bath, 3 Lu- 
ders, 324^ Veley v. Burder, 12 A. & E. 308. 

commissioners’ order. 

Mandamus. — Certiorari. — The Poor Law 
Commissioners made an order directing the : 
overseers of the townships of a union to as- . 
semble and appoint a barrister to act as re- 
turning officer at a certain election of guardians. 
A rule for a mandamus to the overseer having , 
been obtained, Heldy that there was nothing on I 
the face of the order to show that the Poor Law ! 
commissioners had exceeded the jurisdiction ! 
given them by the 4 & 5 W. 4, c. 76. j 

Heldy also, that if the Poor Law Commis- j 
fiioners had power to make the order, the ! 
validity of it could not be discussed in showing I 
cause against a rule for a mandamus, unless | 
the order had been first brought into this court 
by certiorari. Tke Queen y. The Overseers of 
the Oldham Union, 34 L. O. 229. 

COMPROMISE. 

See Bastardly L 

COSTS. 

See Appeal, 2 Order, 1, 2. 

EMANCIPATION OF PAUPER. 

See Appeal, 1 j Settlement, 1. 

EXAMINATIONS. 

See Settlement, 2, 3, 5. 


I HIGHWAYS. 

Time for appealing. — Where a statute etn- 
powers justices, on information laid at special 
sessions, to make orders on specified parties 
for the payment of money, notice of the in- 
tended information being first given to such 
parties, and empowers them to appeal, giving 
notice of such appeal ** within six days after 
such order ” shall be made or given,” the 
time for notice of appeal runs from the making 
of the order, not from the service. 

So held on a])peal, under sect. 3 of stat. 4 & 

1 5 Viet. c. 59, against an order of justices, under 
j sect. 1, requiring a surveyor of highways to pay 
j money out of the highway rates in aid of turn- 
Ipike funds. Reg. v. Justices of Derbyshire, 
17 ft. B. 193. 

j Cases citt'd in the judgment : Rex v. Justices 
orpembrokfsliire, 2 East, 21.3; Hex v. Justices 
I of Staffordshire, 3 East, 151 ; Rex v. Justices 
; of Lancashire, 8 H. & C. 593. 

i HIRING. 

See Settlement, 3. 

INHAIIITANCY. 

Certiorari, — An order of removal, made ISth 
Jan., j)urported to be founded upon a com- 
plaint that the ])aupers “ have lately intruded 
and come into the said jmrish of G., and have 
become actually chargeable to the same,” and 
; directed them to be removed to B. The first 
practicable sessions for an appeal were held on 
jllth April, and were adjourned to 9th May. 
' No appeal was entered at the sessions in Aprils 
, but, according to the practice of that court, an 
appeal entered at the adjourned sitting in May 
; ’would be in time. The overseers of B. moved 
; for a certiorari on 25th April : Held, that al- 
though, the time for appealing had not expired, 
the overseers of B, might obtain a certiorari ; 
and that the order was had, as being founded 
on a complaint which did not sufficiently allege 
that the paupers had come to inhabit in G. 
Reg v. WillatSy 7 ft. B. 516. 

See Jurisdiction, 1 . 

JURISDICTION. 

1, Removal. — Coming to settle.^^ — Inhabit* 
ing. — An order of justices, removing a pauper 
from parish B. to [larish A, both in the county 
of M., recited a complaint by the parish officers 
j of B. that the pauper “ intruded and came into 
1 the said parish of JB., and hath actually become 
I chargeable to, and is now inhabiting in, the 
I same parish and it adjudged ” the same to 
be true.” Held, that the order showed juris- 
diction, though it did not state that the pauper 
had come into the parish with intent to settle^ 
as required under stat. 1 3 & 14 C. 2, c. 12, s. 1 ; 
inasmuch as stat. 35 G. 3, c. 101, s. 1, gives a 
new power of removing paupers inhabiting and 
actually chargeable, with reference to the pur- 
pose with which the pauper inhabits. 

The order appeared to be made by, and Ittpon 
complaint before, two of her Mmsty^s 
justices of the peace acting in and for tlM 
county of Af ;” and it contained no furtW 
statement of the place where it was made, 



cept M. to wit ** in the margin. Held, that 
it sufficiently appeared that the complaint and 
order were made in M, 

The order directed the parish officers of B, 
to remove the pauper “ on sight hereof.” Held, 
not invalid on that account. Held, also^ that it 
sufficiently appeared that the justices were 
justices of the county of M. Reg, v. Inhabi- 
tants of St, Paul Covent Garden, 7 U. B. 533. 

Case cited in the judgment : Rex v. St. James in 
13ury Sf. Edmunds^ 10 East, 25. 

2. An order of removal, having the marginal 
venue “ Borough of K".,” and commencing, 
"upon the complaint of the churchwardens,” 
&c., “ unto us G. C. and 1\ F. ,” " being two 
of her Majesty’s justices of the peace for the 
said borough of iiT.,” does not sufficiently I 
show that the justices heard the complaint 
within the jurisdiction. The complaint should i 
appear to have been heard by justices and\ 
/or,” Ikc. Reg, v. Inhabitants of Stockton, 7 
Q. B. 520. 

See Articles of the Peace; Chargeability ; . 
Maintenance ; Notice ; Rate, 2. 

MAGISTRATES. 

Certiorari, — Return, — In September A, B. . 
was convicted before magistrates of harbour- j 
ing eeaiiien, under the 7 & 8 Viet. c. 112; in . 
November a writ of certiorari issued to remove | 
the record of the conviction into this court ; in i 
December a return was made ; and in January 
the points for argument were given. The con- 
viction omitted to set out the evidence taken 
before the magistrates. The court discharged 
a rule obtained either to quash the return, or 
to take it off the files of the court, in order that 
tlie conviction might be amended by setting out 
the evidence. 

The certiorari required the magistrates to 
return the record of a conviction in which 
il. B, was convicted of certain trespasses and 
contempts. 

Held, that although only one offence was 
committed, the conviction was properly de- 
scribed, and that after the magistrates had re- 
turned the right conviction it was too late to 
take such objection. The Queen v, Turk, 34 
L. O. 133. 

See Jurisdiction ; Notice ; Order, 3 ; Pro- 
duction of Documents, 

MAINTENANCE OUT OF WORKHOUSE. 

Summons to show cause,— -Form of order ,, — 
Jurisdiction, — An order of justices under stat. 

4 & 5 W. 4, c. 7fi> s. 27, for relieving a pauper 
elsewhere than in the workhouse, cannot be 
made without summoning the parties who will 
be burdened by such order to show cause why 
it should not be made. 

When such relief is to be given in a parish 
forming part of a union, qwere, whether the 
order should be addressed to the overseers or to 
the piardiane. Queers, also, whether in the 
case of euch a parish, the order sufficiently 
sfafOws jurisffiction, under sect. 27, if the justices 
oidy di^cribe themselves as "two of her Ma-i 
jesty’s justices of the peace, acting in and for - 


the county of A., and usually acting at S., 
within the district of the C. poor law union,” 
(in which the parish lies,) " in the said county.* 
Reg, V. Tot?ies union, 7 Q* B. 690. 

MANDAMUS. 

See Appeal, 2 fiommissloners^ Order, 

NOTICE. 

Certiorari, — Affidavit , — Parish aggrieved,— 
Jurisdiction, — Appellants against an order of 
removal served on resiiondeiits an order of 
sessions quashing the order of removal. The 
I order of sessions appeared by the caption to be 
i made at sessions holdeti before B,, J,, M., and 
i other their sociates, justices assigned, in 
! the county. 'Ehe respondents obtained a rule 
I nisi for a certiorari on affidavit of notice to B. 
and J,, tlic affidavit stating that B. and J. were 
two of the justices present at the sessions, and 
two of the same justices whose names appeared 
in the caption. The notice was signed A, and 
H,, attorneys for the inhabitants of the said 
parish of 6’.,” (the respondent parish) ; and 
another of the affidavits on which the rule was 
obtained stated that A, and H, *^vvere retained 
and employed by and on behalf of the inhabit- 
ants of the parish of S. in the prosecuting and 
conducting an appeal,” &c., (describing the re- 
spondents and the order of removal). 

Held, sufficient evidence of service upon and 
by the proper parties, under stat. 13 G. 2, c. 18, 
8. 5, in default of evidence to the contrary, 
j The affidavits showed that the order of re- 
! moval was made and suspended ou 29th July, 
j and that the suspension had never been taken 
off ; that the order was served on the appel- 
lants on 7th August ; that the appellants, on 
14th October, served on respondents a notice, 
dated Cth September, stating the intention of 
appellants, at the next sessions, to enter and 
I try an appeal against the order of removal, in 
j which notice was incorporated a statement of 
I grounds of appeal ; that by the practice of the 
; sessions, 8 days’ notice of trial was remiired ; 
'that the next quarter sessions were held l7th 
' October ; that no appeal was then prosecuted, 

I or entered and respited, as one of the de- 
Iponents, respondents’ attorney, had been in- 
I formed and verily believed, that the respondents 
I did not attend at the October sessions, nor at 
I the following Epiphany sessions, and heard no- 
I thing more of the appeal until 15th Feb. fol- 
lowing, when a document purporting to be a 
copy of an order made on appeal at the 
Epiphany sessions held on 4tli Jan., for quash- 
ing the order of removal, was sent to respond- 
ents by the vtfiUry clerk of the appellant ])arish. 
A rule for quashing the order of sessions hav- 
ii^ been obtained on these affidavits, and no 
affidavits being filed in answer. 

Held, that the October sessions were the next 
practicable sessions after the order of removal, 
and that if the appeal was not entered and re- 
spited at those sessions, the next Epiphany 
sessions had no jurisdiction to entertain it. 

Held, also, by Lord Denman, C, J., Williams, 
and Wightman, in,, that the statement of the 
respondents’ attorney in the negative, " as he 



had been informed and believed,” remaining one justice abbreviated his Christian name, the 
unanswered by the opposite party, showed suf- other denoted his Christian name by an 
ficiently that the appeal had not been entered only. , i ! , 

and respited at the October sessions, dubitante The examination on which the o^der ' 
jfPaitesoo^ 3^ made purported by its caption to have been 

Heldf also, that the respondents were ag- taken by two justices for the jurisdiction ; anS 
grieved (within the provisiAi of stat. 13 & 14 the jurat was sworn before, us the said jifs- 

C. 2, c. 12, 8. 2,) by the order of sessions, and tices,” and was signed in the same manner a.§ 

that this court was bound to interfere on their the order. 

behalf. Reg. y. Inhabitants of Sevenoaks^ 7 Held, in each case, that the signatures were 

Q. B. 136. sufficient. Reg. v. Inhabitants of Worthenburg, 

See Order^ 1 ; Rate^2 2 Removal^ 4 j Service. 7 U- B. 555. 


ORDER. 

1. Costs. — Service. — Notice to produce . — An 
order of quarter sessions, on dismissal of an 
appeal against a })oor-ratc, that the appellant 
shall pay costs immediately upon service of 
this order or a true copy thereof,’’ is valid ; for 
the order is a judgment of the scssi4)ns, and 
therefore, service of the original, or j)roduclion 
of it on service of a coj)v, cannot bo required. 

On indictment for discharging such order, 
with an averment that a true co])y of the order 
was served on defendants, and they had notice 
of the said order and of the contents thereof, 
the prosecutors produced in court the minute 
book of quarter sessions in which the order 
was entered, and a of the order, on parch- 
ment, which was an authentic extract of the 


j See Removal, 5, G, 7 ; Settlement, 2. 

PRODUCTION OP DOCUMENTS. 

I Rennoving justices . — The summons of a jus* 
jtice, requiring a ])arty possessed of documents 
! to attend as a witness and produce such docu* 
I inents on the hearing of an application for an 
j order of removal, is not equivalent to a subpoena 
idf/cesf tecum; and secondary evidence is not 
'admissible on proof that such summons has 
been served and disobeyed. 

8o held, when the person served was an 
overseer of the ]>arish to which it was proposed 
to remove, and the summons (headed “ Sum- 
mons to witness ”) was addressed to the over- 
seers, requiring them to ])ro(Iuce the rate-books. 
' Reg. V. Inhabitants of Orton, 7 Q. H. 120. 


minutes ; and they offered parol evidence that ’ 
a true copy of the order was served on the de- 
fendants, and the contents of the iiarclirnent at 
the same time read over to them : Held, that 
fwhether the parchment was an original or noO 
parol evidence as to the copy served was ad- 
missihle without notice to the defendants to 
produce the copy itself: for the ol>ject of the 
evidence %yas only to prove notice of the order, 
which notice the copy was ; and therefore, no- 
tice to produce it was unnecessary. Reg, v. 
Mortlock, 7 U. B. 451). 

2. laiation . — Cos/s at adjourned session . — 
Implied consent . — The order lor costs was made 
at first without stating the amount, which was 
left to be ascertained l)y the clerk of the peace ; 
the justices then adjourned ; the costs were 
taxed, and the amount verbally rej)orted by the 
clerk of the ])eace at the adjourned sitting, 
which was not attended by all the magistrate.^ 
originally present. The order was there finally 
drawn up, with the amount of costs as taxed : 
Qutere, by Coleridge, whether tlie justices, 
at the adjourned sitting, had jurisdiction toj 
settle the costs. But, •evidence having been ■ 

S 'ven, on the trial of the indictment, that both ! 

e appellants and respondents had an oppor-i 
tiinity of attending the taxation, and knew ofi 
the proceedings at the adjourned sessions, and • 
took no objection : Held, on motion, after ver-j 
diet of guilty, for a new trial or to enter a ver- 
dict for defendants, that the irregularity, if any, 
was no ground for disturbing the verdict. Rea. 
V. Mortlock, 7 Q. B. 460. 

3. Remrwal. ~ Signature rf justices. — An j 
order of removal purported to be made by two 
justices for the jurisdiction, but did not set 
forth their names in full ; in signing the Order, 


RATE. 

1. Dock dues . — By stat. 14 Geo. 3, c. 56, s. 
15, llie Hull Dock Co nj>any were empowered 
and required, within seven years from Dec. 3 1, 
1774, to make a basin or dock at King.ston- 
npon-llull, with reservoirs, sluices, bridges, 
roads, &c. ; ])y s, IS, certain lands of the crown 
%verc granted to them for that purpose ; and s. 
42 enacted, that in consideration of the ex- 
; pense the company would be at in working and 
keeping in repair such dock, ^c.. there should 
be payable, from and alter Dec 31, 1774, to 
the com])any, for every sliij). See. coining 
into or going out of the said harliour, basin, or 
docks, within the port of Kingston <upon-l lull,” 
oi unlading or putting on shore, or lading or 
taking on board, any of their cargo, or any 
goods, within tlie said port, certain duties of 
tonnage (according to the full of the reach and 
j burthen), to be paid at the time of the ship’s 
; entry inwards or clearance outwards ; or, in 
case any ship should not enter as aforesaid, 
Then at anytime before such ship shall proceed 
from the said port, at the custom-house in the 
said port. 

The company, according to the statute, made 
a (lock in the ])arish of T., communicaiing with 
the harbour or river Hull, and the river Hum- 
ber. The dock is in their own land, granted 
as above. I’hey have no right of property ih 
the harbour, and occupy nothing on tlie shori^ 
of the Humber, excejU the entrance basin of 
the dock. The port of Hull (in the popular 
sense, adopted in this case) includes the Hum- 
ber to the mid stream, and all ships using the 
dock pass through this portion of the Humber. 
Some discharge and load their cargoes in tbe 
Humber or the harbour, without using' tbe 
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ddCic br entering lipon any property belongitig 
to the company ; but these, as well as the ships 
entering the dock, pay the tonnage duties : Held, 
^ appeal against a poor-rate for the parish of 

1st, Even asuming that the word harbour ” 
in 8. 42, was synonymous Avith “ port,'* so that 
the duties attached on all ships entering the 
pbrt, whether tlicy came into the dock or 
not, still that the company were rateable for 
the duties on ships which actually did enter 
the dock, those duties being profits of the com- 
pany's land in T., accruing there. But 2ndly, 
That they were not rateable in T., for the dock 
in respect of duties which were paid by ships 
not entering or using it. Reg. v. Hull Dock 
Company, 7 Q. B. 2. 

Case cit^'d in the judgment : Beg. v. Bristol 
Dock Coinptiny, 1 Q.B. j35. I 

2. Allowance, — Notice, — Jurisdiction , — la ; 
the written notice of a rate, published by the i 
parish oflicers and proved before the justices, | 
it was stated that the rate had been allowed , 

by one of her Majesty’s justices of the peace, ' 
acting within the Metropolitan district, })ursu- j 
ant to the stat.,” Ikc. 

Held, that if this did not sufficiently show | 
that the magistrate w'as one of those authorized ^ 
by stat. 2 & 3 Viet. c. 71, s. 14, to perform the | 
functions of two justices, the notice of allow- 
ance w'as not therefore void ; stat. 17 G. 2, c. 3, 
8. 1, requiring pid)lication of the rate only, and 
not of the allo^vance. Reg, v, Paynter, 7 B. & 
C\ 255. 

Case cited in the^ judgment : Bennett v. Edwards, 
7 B. C. 536. , 

See Church-rate ; Removfd, 1. ^ 

REMOVAL. I 

1. Grounds of Appeal, — Separate and dis- 
tinct tenement, — A statement of grounds of 
appeal against an order of removal, alleging a 
settlement acquired by paying parochial rates 
for a tenement consisting of houses, since the 
parsing of stat. 0 G. 4, c. 57* must aver that 
the tenement w'us “ separate and distinct.” 
Reg, v. Inhabitants of Ripon, 7 Q. B. 225. j 

2- Documents before justices , — Copies to ap- 
pellants, — On ap])lication to justices for an 
order of removal, the settlement alleged was 
an interest in land acquired by the jjauper as 
administrator. The examination stated this 
interest, and the grant of the letters of admi- | 
nistration, with names and dates ; and together I 
with the examination there were sent to the | 
appellant parish copies of letters of admiiiistra- 
tipn. corresponding in names and dates with 
ihe. letters described in the examination; but 
the examination did not expressly show that 
;any letters of administration were produced 
helpre the justices,, nor was any notice given to 
the iappellapts of their having been produced. 

, that the examinations were not on that 

gropod insufficient, for tliat it must be assumed 
letters sent to the appellant parish were 
ji^fqre; the justices. Reg. v. Inhabitants of Si. 
Antie, fVestminster, 7 Q. B. 245. , 

3. After precious order quashed subject to a 


case, — Fresh chargeabiUty,~k pauper W^alst 'i*c* 
moved, and copies of the order, ex&miriatibftSj. 
&c., sent to the parish to which she rie* 
moved ; but the copy of the order of removal 
did not contain the signatures of the removing 
justices. On this^objection the order of re- 
moval was quashed on appeal, subject to a ease. 
The rcspondejits, however, took no steps to 
bring the case up. Afterwards the pauper be^ 
came again chargeable, having obtained lio 
fresh settlement. Held, that she might (even 
before the time for obtaining a certiorari to 
bring up the order of sessions expired be re- 
i moved to the same parish as before ; for that 
j 1st, The former order "was not conclusive as to 
: the merits ; and 2ndly, Not proceeding with 
j the case granted on the first appeal did not 
preclude her removal on a new chargeahility. 

I The j)auper, in her examination, stated, “ I ata 
unable to inaintain myself, and am now resid- 
ing in, and receiving relief from, and am actu- 
ally chargeable to,” the apj)ellant parish. 

Held, siiflficient evidence of chargeahility* 
Reg, v. Inhabitants of Great Bolton, 7 Q. B. 
387. 

Cases cited in the jinlgmont ; Rex v. Wick St, 
Lawrence, 5 B. & Ad. 526 ; Bex v. Wlieelock, 
5 B. & C. 511. 

4. Mother and child. — Notice of charge-* 
ability, — If a female ])auper and her child with- 
in the age of nurture be removed by order of 
justices, qnwre, whether such order can be en- 
forced, if the notice of chargeahility does not 
mejition tlie child as chargeable, and in reciting 
the order for removal of the mother, does not 
show that the child is therein named. 

Semhle, per Lord Denman, i\J,, and Patfeson 
and Coleridge, Is,, that, although the order 
named the mother only, the ])arish to which the 
removal is made must nevertheless receive the 
child, if within the age of nurture, and brought 
with the mother. 

In a notice of chargeahility the words *'has 
become chargeable” are equivalent to “is 
chargeable.’' Per Lord Denman. C. J, Reg. 
V. Jiihabitants of Stockton, 7 Q. B. 520. 

5. Conclusioeness of former order. — An 
I order of removal was made on an examination 
which showed that the jiauper never acquired a 
! settlement for himself, but was emancipated in 
1 1823 ; that his father was apprentice in L, in 

1790, and was removed to L. under an order 
j of removal, in 1838, against which L, liad not 
appealed, but had subsequently maintained the 
father : the examinations did not set forth the 
circumstances of the apprenticeship so as to 
prove that the father acquired a settlement in 
L, thereby, but they showed that the father 
never gained a settlement after the apprentice- 
ship. 

Held, that the order unappealed against, for 
the removal of the father, was conclusive evi- 
dence of the settlement of the son. Reg. . v* 
liihabitanis of Brightklemstone, 7 Q. B. 549. 

6. Conclusiveness of former order of sesMus 
on appeal. — The sessions, on appeal, quasked 
an order of reiiioval from P. to L,, founded on 
examinations which stated a settlement by rent- 
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Ing and occupying a house in L. for one year, therefore did not warrant the order of removal, 
at 22/. a year, and being assessed to the poor- the sessions decided in favour of the appeal, 
rate in if., which the party had paid as the oc- subject to the opinion of this court on the 
cupier of the said house during his occupation, question, whether or not the objection was. 
The ground of appeal was, that the examina- fatal : Held, tluit the legitimacy appeared sud^ 
tion was defective as not stating in what year ciently to warrant the order of removal. Order 
or years the party rented and occupied, or that of sessions quashed : Semhle, per Lord Denman, 
the house was rented by him in i., or occupied C. .1 that if the question submitted had been, 
under a yearly hiring, and the rent to the whether or not the examination gave the ap- 
amount of 10/. actually j)aid for one whole j^ear pellant sufficient materials for inquiry, this court 
at the least, or that such house was actually would not have interfered with the decision at 
occupied under a yearly hiring by him, and the | sessions. That paupers are receiving relief 
rent, &c., paid by him for the same, or that he | from,” pd "" actually chargeable to, '" a town- 
had been assessed to the poor-rate and paid the ? ship which they inhabit, i« a sufficient aver- 
same in respect of such house for one year. ’ ment, of chargeability. Reg. v. Inhabitants of 
The order of sessions stated the order of re-, Totley, 7 Q. 11. 596. 

moval to be quashed on the ground of the “ ex- ' See Chargeability ; Jurisdiction ; Order, 3 ; 
amination disclosing no settlement on the face Settlement. 

Aereof, and the appellants having given notice ; skhvicr of notice of affeal. 
thereof in their grounds of appeal. Ihe . 

pauper being again removed from P. to L., it ; against^a conviction under 

was stated, and relied upon as a ground of ®lat. 5 & 6 . 4, c. 50, s. /2, is well served on 

appeal, that the examinations did not show any i under s. 105, if delivered at his 

settlement acquired since the above order of : t'^ellmg-house, tlurngh not^ 

sessions, and in fact no new settlement ac- ^ Justices of North Riding of 1 orkshire, 

quired. The sessions, however, confirmed the . ^ 

new order of removal, subject to a case stating ■ Order, 1 . 

all the circumstances of the former decision, ' SETTLE\fEXT. 

and submitting as the question for this court, i. Presumption of einnneijinfion. — A pauper 

whether or not the former order of sessions was removed to parish A. on examinations, 

was conclusive. Held, that this court, being which showed that he had gained no settlement 

enabled by the case stated to see that the in his own right, and that when the ])auper was 

former order of sessions had disposed of the 27 years old his father had received relief from 

substantial question, might pronounce that parish J., while resident elsewhere. 

order conclusive, though tlie sessions by their f/c/d, sufficient, for that emancijiation was not 

last order had decided the contrary. And the to be ])resumed. 

latter order was quashed. Reg. v. Inhabitants Although it w.is not staled that the pauper, 
of St. Mary, Immbeth, 7 Q. B. 587- ; at the time in question, was resident with his 

7. Comdiuslvcmess of former order (f ses.nons .father or formed part of his faniily. Reg.v. 

on Appellants against an order of re- | Inhabitants of hill e shall, 7 Q. B. 15s. 

znoval objected, in their grounds of appeal, ; Cases cited in tiie ju<l‘;inent : Uox v. Oulton, 3 
that the examination did not properly show the ' Kev. & j\ 1. 62 ; S. .s JL Ad. 958 ; lleg. v. 

residence necessary to the acquiring a settle- Middleton in reesdulc, JO A. cV K. 688 . 

ment, and that other specified facts were insuf- : ^ m 7 

ficiently alleged ; they also denied the settle- ; ^^rUunty lu exar,unaUm,s. - Order n,uhr 
ment. At the sessions, this order was T examination touching the settle- 

motion of the said respondents, set aside for ‘o have 

insufficiency of examination.” Afterwards the i gamed any settlement since the birth,) a state- 
respondents again removed the paupers to the sucli child was horn * in or about 

appellant township on an examination disclos- j is not sufficiently jirccise; since, under 

ing substantially the same grounds of settle- i f 'V 

ment as before : Held, on appeal against this ! ^ birth should have taken place 

second order of removal, that the first order of! Aug. 14, 1834 ; and tlie words “m or 

sessions was conclusive between the parties on ’ supposition that 

the point of settlement. Reg. v. Inhabitants of , . . 

Ellel 7 Q B 593 ; It IS not necessary that an order of justice 

8. "Orrfer removing children.— Averment as to I be sealed with wax. An impression 

marriage of parents. — Decision at sessions. — ! ^ w^den block, in the usual 

Chargeability. — Paupers were removed to the 1 ® is sufficient, when the docu- 

settlement of <?. B., as their father, on an e.x- < Pun>ort8 to be given under the hands and 

amination stating that 6. B. died on May 1, of the ju^icee, and is m fact signed and 

1843, and his wife the previous day, leaiang : Inhabitants of St. 

eight children, some ofwhom were the saiS ^®**^*’ Garden, 7 Q. B. 232. 

paupers : and that the said children were resid- judgment : Reg. v. Justices of 

ing W their said Mrents, G. B. and his said Derbyehite, 1 Will. Well. & Hodg. 3««. 
wife, until their deaths as aforesaid. Onappe^ 3. Hiring. — Certainty in examinations.— 
n ♦ taken, that the examination did j Averment ^ being unmarried. — statement in 

ot show that the paupers were legitimate, and , an examination, that the pauper, ” in or about 
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tUe year 1832,” was hired as a yearly servant, 
is insufficient, inasmuch as the hiring might 
have taken place after Aiig, 14, 1833, and the 
yearns service under it would consequently have 
been completed before Au^, 14, 1834, and 
so no settlement have been acquired, by stat. 

4 & 5 W. 4, c. 7dj s. 05. 

A statement that the pauper, being then 
unmarried and having no child or children,” 
was hired by S. as a yearly servant, and ser\'ed 
him under such yearly hiring for four years 
and more, and lived and lodged in the ap- 
pellant parish, “ for more than 40 days next 
preceding the termination of the said service,^’ 
was held insufficient, inasmuch as the language 
imported several yearly hirings, and it was not 
stated that, at the time of the last hiring, the 
pauper was unmarried and without child or 
children. Reg, v. Inhabitants of St, Anne*s, 
Westminster, 7 Q. Jk 241 ; vide Reg, v. St. 
Paul's, Coceni Garden, 7 Q. Ik 232. 

4. Mother. — Pauper was removed on exami- 

nations sliowing a maiden settlement of his 
mother by residence, while uneinancipated, 
with her father, who rented a tenement No. 3, 
Hotbath Street, in the parish of St. James, 
Bath. They further stated, that the pauj)er*s 
father took a house, “ being No. 8, Hotbath , 
Street aforesaid,” of the yearly value of lOZ., i 
and was legally settled upon, occupied, and re- i 
sided in, the same from March, LSlp, for one 1 
year and a half. ! 

Held, that liothath Street aforesaid ” could 
not be t^ken to mean '' Hotbath Street, in the j 
parish of St. James;” and therefore that tlie j 
father’s settlement was not properly ascertained. ; 
'I’liat the respf)ndents could not avail them- 1 
selves of the mother’s settlement, because it j 
ap])eared that tlvi father had a settlement, i 
which ought to have l>eou inquired into. And ; 
that the order was prop.nly quashed at sessions I 
on these defects in the exainiuations pointed 
out in grounds of appeal. i 

The court will presunic that a jdace in Eng- j 
land is parochial, if nothing to the contrary ap- ' 
pears. Reg, v. Inhabitants of St, Margaret, 
Westminster, 7 Q. Ik 5 (ip. i 

5. Examinations, — Sufficient information, — | 
Conclusiveness of finding at sessions. — An ex- : 
aminatioiL touching settlement stated a mar- 
riage to have taken place in the church of B. 
Among the grounds of appeal, it was alleged 
that tlie examination was defective, because 
there were two churches of B. ; and this ap- 
pearing in evidence to be so, the sessions re- 
fused to hear the respondents, but stated the 
facts for the opinion of this court, not sub- 
mitting any particular question. Order af- 
firmed, the decision being on a point of which 
the sessions were the sole judges. Reg. v. In^ 
habitants of Bdkewelly 7 Q- B. GOl n. 

See Appeal. 

SUBPCENA DUCKS TECUM. 

Order of removal. — Privilege of parish officer 
producing documents. — On an application be- 
fore magistrates in petty sessions for an order 
to remove a pauper to parish A.^ where it is 


sought to show a settlement by rating, a sub» 
pmna ad testificandum and a subpoena duc^ 
tecum issue from the Crown Office to the 
parish officer of A., commanding him to attend 
the examination at petty sessions, give evidence, 
and produce the parish rate-books ; and if he 
disobeys, this court will grant an attachment. 
Whether, on attending with the books, he is 
bound to submit them to examination, qutere. 
Reg. v. Greenaway, 7 Q. B. 1‘2G., S. C., Jieg. 
V. Carey, 7 Q. B. 131. 

Case cited in the judgment: Amey v. Long, 9 
Kiist, 473. 

See Attachmmt : Production of Documents. 

TIME OF APPEAL. 

See Appeal, 3 ; Highways. 

TAXATION. 

See Order, 2. 

REGENT DECISIONS IN THE SUPE- 

RIOR COURTS. 

RKVORTED BY BARBISTEUS OF THE SEVERAL 
COURTS. 

Harh CbancrIl 0 r. 

Wragg v. Wragg. July 29, 1847. 

NEW ORDERS, (nO. Hi). — ENLARGING PUB- 
LICATION. — PRODUCTION OF DOCUMENTS. 

After publication has passed under the 11 If A 
Order of May, \S4.5, the time may he e«- 
larged by the court if special grounds are 
shown, and if the defendant will not be 
prejudiced by the indulgence. 

Semble, That if is not the usual practice to 
include a motion for the production of 
documents at the hearing, in an opposed 
motion for enlarging publication, 

Mr. Coopej'and Mr, Edward Webster moved 
to discharge the order of Vice-Chancellor Wi^^ 
gram, refusing the plaintiir’s motion for leave 
to examine witnesses after publication had 
passed, and for the production at the hearing 
of the probate cop)’' of a certain will. The bill 
was filed in July, 1845, by one of four legatees 
against the defendant Wragg, the survi\’ing 
executor, and G. and 8. Eaton, the representa- 
tives of a deceased executor of the testator, for 
an account of a sum of money directed by his 
will to be set apart, to answer an annuity be- 
queathed by him to the mother of the plaintiff. 
Three of the four legatees were also made de- 
fendants ; Wragg and E. and S. Eaton put in 
their answers in April, and in June 184G, to 
which replication was filed by the plaintiff’s so- 
licitor, but no further steps taken and no evi- 
dence produced ; consequently publication pass- 
ed on the 2nd day of Michaelmas term, 1846, 
under the 111th Order of May, 1845. The 
answers of the other defendants (the legatees) 
were not put in until June and July, 1847* 
The grounds for the present application were, 
that the solicitor for the plaintiff had made a 
slip in the practice by prematurely filing repli- 
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cation under the 93rd Order of May, 1845, be- 
fore the last of the answers had come in, not 
being aware at the time of Vice-(3hancellor 
Wigram^s decision in the case of Stinton v. 
Taylor^ 4 ilare, 608 ; that the defendants who 
opposed it had been as negligent as the plain- 
tiff in not prosecuting the suit, either by mov- 
ing to dismiss the lull for want of prosecution, 
or by setting down the cause to be heard under 
the 11 6th Order of May, 1845 — and that the 
defendants would not be ])rejudiced by this in- 
dulgence to the plaintiff, as no evidence had 
yet been given, and as no step to dismiss the 
bill could be taken before next Michaelmas 
Term. They referred to Arnold v. Arnold, 1 
Phill. 805 ; Hemming v. Dingwall, 1 (Joop. 14, 
and 10 Jur. 531, (also in 32 L. O. 251) ; Dallu 
more v. Ogilvie, and Cresswrll v. Harris, cited 
in Mr. Cooper’s Report of the last case ; Yate 
V. Bolland, 2 Dick. 495, and French v.Lewsey, 
6 Madd. 50. 

The other part of the motion refused by his 
Honour was for the prodiictioii at the hearing 
of the probate copy of tlio will of the testator's 
deceased executor, and which Mr. JVebster 
submitted, ought to have been granted as of 
course. 

Mr. Bacon and Mr. Wright, contra, urged, 
that the great delay which had taken place pre- 
vented the plaintiff from receiving the rec|uired 
indulgence, as it was entirely unaccounted for ; 
and as no sj)ecial circumstances were stated 
except the solicitor’s mistake in the practice, 
and which the Vice-Chancellor did not think 
sufficient. In Hemming v. Dingwall, as re- 
ported in the Jurist, (supra,) there appeared to 
have been only a delay of a few days. With 
respect to the production of the probate cojiy 
of the will, his Honour was justified in refusing 
it, as such application ought not to have been 
mixed up with the motion for enlarging publi- 
cation, and had evidently been introduced 
merely as a makeweight for the purpose of ask- 
ing for costs. 

The hard Chancellor remarked, that with re- 
gard to one part of the motion, { 2 iroduction of 
the probate copy,) he thought the Vice-Chan- 
cellor was quite right — as to the remaining 
portion of it, he thought it might be granted, 
as both parties had been equally negligent. If 
the plaintiff' alone had caused the delay it would 
have been a different matter ; or if the defend- 
ant would be prejudiced by granting the mo- 
tion. , His Lordship said, that without laying 
down any principle for these applications, he 
thought, under the circumstances of this case, 
indulgence might be granted and publica- 
tion enlarged until the ff rst day of next term, 
upon payment by the plaintiff^ of the costs of 
the application. 


SUiIM Civurt 

Whittaker v. How. May 22, 1847, 

OUTLAWRY.— REVIVOR. 

TAe court will not allow a plaint^ in an 
original cause to be turned into a ajtfepdant 
to the revived cause, upon the ground of his 


being an outlaw, without proof of his hav^ 
ing become an outlaw subsequently to the 
filing of the original hill, or by consent. 

This was a motion to strike out the nanm 
of Mr. Wliittalfer, as a plaintiff in a bill of 
vivor and make him a defendant, upon the 
ground that he had been outlawed, and that a 
plea of outlawry would be a bar to the suit if 
he were continued as a plaintiff. 

Mr. Freeling for the motion. 

Mr. Lloyd, contra, said, it did not appear 
but that Mr. Whittaker was an outlaw at the 
time of the bill being originally filed, in which 
case the outlawry would have been a good plea 
to the bill. 

Lord Jjangdale, upon this, intimated an 
intention of directing an inquiry as to the time 
of the outlawry ; but ultimately, with the con- 
I sent of Mr. Lloyd, made the order asked for, 
j on the payment of the costs of the application. 

Vtcc^CTfjanrfUor of ilPnglanlt. 

Baldwin v. Darner. July 3rd, 1847. 

' DISMISSAL OF BILL. — ANSWER. 16tII, 

j GGtii, and OStii orders of may, 1845. 

; Where, through the negligence of plaintiff, 

I certain defendants have not answered the 
! bill, and one of the defendants is entitled to 
move to dismiss the bill for want of prose-^ 
cniion, n motion for that purpose by such 
defendant granted, and the bill ordered to 
stand dismissed, unless plaintiff filed his 
replication within a given time. 

This suit was originally instituted for the 
purj)ose of restraining the directors of the Great 
Munster Railway from (iealing with a sum of 
21,000/. The injunction was refused, and the 
bill not having been amended within the time 
allowed by the orders of the court, 

Mr. Hubhack now moved, on behalf of one af 
the defemlants, to dismiss the bill for want of 
prosecution. 

Mr, WeJford, on behalf of the plaintiff, 
urged, that the defendants were sixteen in 
number, and that three or four of them had 
not put in their answers on account of negotia- 
tions going on between them and the plaintiff; 
and he cited the case of Arnold v. Arnold, Leg. 
Obs, May 15th, 1847, lately decided before 
the Lord (chancellor, as authorising the delay 
which had taken place on the part of the 
plaintiff. 

The Vice-Chancellor said, it appeared that 
the plaintiff had got in the answer from some 
of the defendants, but that instead of com- 
pelling the rest to answer, had been entering 
into negotiations %vith them, and bad therefore 
himself been wilfully delaying the prosecution 
of the suit. Under such circumstances, he was 
of opinion that the motion ought to be granted 
and the bill dismissed, unless the plaintiff 
would undertake to proceed within three 
weeks. 



(0tC(i><!D|)ancrnar IRnisf^f 3Sru(^. 
v; . Be Jpon^erardo, J une 25th, 1 847* 

GUARDIAN.— INFANT.— ^PETITION.— SIR iJi I 
sugden’h act, 1 w. 4, c. G5, s. 32. 
A^g^tition under Sir E, Sugden^s Act, (1 fV. 

65,) for payment of dividends belong- 
ing to an infant, ought to he the petition of 
the guardian solely, and confined to the 
object of payment merely. The bank hav- 
ing refused to obey an order granted upon 
a petition seeking ^payment, and also, the 
appointment of a projtosed guardian, the 
court thought the objection valid. 

A PETITION hud been presented in this case 
in the name of the proposed guardian and of 
the infant, seeking a reference to the Master to 
approve of such guardian, and also, an order 
upon the Bank of England to pay the dividends 
to such guardian when appointed. It was 
thought to be doubtful whether such a petition 
embracing both objects could be regular under 
Sir E< Sugden*s Act, which seemed to confine 
the jurisdiction of the court to a petition pre- 
sented solely by the guardian. The court, 
however, intimated that the petition did not 
appear objectionable, provided the bank did not 
refuse to act upon it, but recommended the 
parties to take the order in another form. 

Mr. Daniel now ap[>eared uj)on the petition of 
the guardian, seeking an order u}>on the bank 
for paying the dividends, and he stated that the 
bank declined acting under the former order. 

His Homur said, he thought the olijection 
was good, and granted the prayer of the present 
petition. 

®uccn*fi 19(11 cl). 

(Before the Four Judges.) 

Bownes v. Marsh. Trinity Term, 1847. 

DEBT. — INDEMNITY BOND. — BASTARD. 

To a7i action of debt on a bastardy bond of 
indemnity, the d<fendant pleaded that the 


* Section 32, enacts, “That it shall be lawful 
for the Court of Chancery, by an order to be 
made on the petition of the guardian of any 
infant, in whose name any stock shall be stand- 
ing, or any sum of money, by virtue of any act 
for paying ofl* any stock, and who shall be 
beneficially entitled thereto, or if there shall be 
no guardian, by an order to be made in a7iy 
cause depending in the said court, to direct all 
or any part of the dividends due, or to become 
due, in respect of such stocks, or any such sum 
of money, to be paid to any guardian of such 
infant, or to any other person, according to the 
discretion of such court, for the maintenance 
and. education, or otherwise for the benefit of 
sifch infant, such guardian, or other person, to 
whom such payment shall be directed to be 
made being named in the order directing such 
ps^ment ; and the receipt of such guardian or 
other person for such dividends or sum of 
mbiic^, or any part thereof, shali be as effectu^ 
as if such infant had attained the age of 21 
years, and had signed and given the same.**' 


child was above the a^ge of nineteen i that 
the defendant was willing and able to main^ 
tain the child; that when requested the 
plaintiffs refused to deliver the child into 
the care and custody of the defendant ; and 
that the plaintiffs were damnified by their 
own voluntary act. Replication traversing 
the request of the defendant. Verdict for 
the defendant. 

Held, on motion to enter judgment non ob- 
stante veredicto, that the facts disclosed in 
the plea afforded a good defence to the 
action, and showed that the expense sought 
to he recovered was incurred by the volun- 
tary act of the plaintiff. 

This was an action of debt on a bastardy 
bond, dated the 28th February, 1825, given by 
the defendant to the plaintiffs, the church- 
wardens and overseers of the parish of Mans- 
field, to indemnify them from all incumbrances, 
costs, damages, and expenses whatsoever, by 
reason of the birth, education, and maintenance 
of a bastard child, and from all actions, suits. 
See., touching or concerning the same, until 
such child should ha\ e obtained a settlement out 
of the said parish of Mansfield. The declara- 
tion, after setting out these facts, went on to 
allege that the defendant did not indemnify the 
parish, but suffered and permitted the said 
• child to be maintained and provided for at the 
! expense of the inliabitants of the said parish. 

' The defendant, in his third plea, alleged, that 
after the making of the said WTiting obligatory, 
and before the commencement of the action, 
the said child was above the age of nine- 
teen; that she has been and is under the 
power and control of the churchwardens and 
overseers of the parish ; that the defendant 
was and is ready and willing and able to inain- 
tiain and provide for the child ; and tluit the 
plaintiffs, after being requested by the de- 
fendant, have refused to deliver over the child 
to the defendant ; and that the plaintiffs are 
damnified by their own voluntary act. I’he re- 
plication to this plea merely denied the request 
of the defendant to have the child delivered 
over to him. The jury found a verdict for the 
defendant on the third plea. A rule was after- 
wards obtained for judgment on that plea, 
obstante veredicto, on the ground that the puta- 
tive father was not entitled to the custody of a 
bastard child ; secondly, that the plea does not 
allege that the child was willing to be placed 
under the care of the defendant ; and thirdly, 
that no notice of the defendant’s ability to 
maintain the child had been given to the parish 
officers. 

Mr. Hayes showed cause, and contended that - 
the right of the putative father must prevail as 
against strangers, and that the point about the 
consent of the child did not arise, as the child- 
in the plea was stated to be under the power 
and control of the parish officers. He cited 
Haines v. Jeffell,^ Simpson v. Johnson,'* Hays v. 
Bryant f Richards v. Hodges,^ Rex v. Corn- 

Lord Raym. 68. ** I Doug. 8. 

1 II. Bl. 253. Mod. 43. 
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forth,^‘ Strangeways v. Robinson/ Pope v. Sale/f I not the father of the child. The learned jud^e 
Sherman's case.^ told the jury, that if they were of opinion tliat the 

Mr, Macaulay^ contrk. The parentage be- defendant was not the father of the child, then 
tween the father and a bastard child is not re- there was no evidence of any loss of service re- 
cognised by the law: Co. Litt. 123a. The suiting from the defendant’s connexion with 
child is capable of exercising a choice, and it , the plaintiff's daughter, and that they ought to 


should be shown in the plea that she was 
willing to go to her father. The allegation in 
the plea, that the child was in the power and 
control of the plaintiff, does not imply im- 
prisonment. In re Lloyds 

Cur. ad. vult. 


find* a ver#ct folr the defendant. The jliry 
having found a verdict for the defendant, a rule 
nisi was obtained for a new trial on the ground 
of misdirection, against which 
Humfrey showed cause. Criminal know- 
ledge is not sufficient to found an action for 


Lord Denman, C. J., delivered the judgment seduction, unless attended with loss of service, 
of the court. After stating the facts of the or some pecuniary or other injury. Where the 
case and the pleadings, he said, the jury found party debauched is in the service of another 
that the defendant was able and willing to person, the parent cannot maintain the action, 
maintain the child, and that the plaintiffs re- yet in that case the shame to the parent and 
fused to deliver her to him. Btit the plaintiffs the injury to his feelings are equally the same 
moved to enter a judgment for them, notwith- as if she were in his service. The action is 
standing the verdict, as they contended that founded on the loss of service, and unless some 
the facts as stated in the ])lea did not constitute injury results from the criminal connexion, 
an answer to the action, for that it was not there is no trespass of which the parent can 
shown that the child was willing to go and live | complain. Grinnell v. Wells, 8 Scott, New 
with the defendant. We think the objection | Rep. 741 , 

ought not to prevail, for the plea states that the j Prentice in support of the rule. It is con- 
child was under the control of the plaintiffs, and j ceded that the action cannot be maintained 
that they refused to deliver to her the defend- ; unless there is some loss of service, but when 
ant. If she was willing, the facts set forth in the i once the service is j)roved the law will presume 
plea show that the ])lamtiffs did not permit and i a loss to. the master in consequence of tlie 
suffer her to go to the defendant, and that their j criminal act. The declaration would have hoen 
retention of her was contrary to his express | good if it had merely stated that the defendant 
desire. He has, therefore, alleged sufficient to ; assaulted and debauched the plaintiff’s servant ; 
show that it was by the act of the plaintiffs the damage here stated is either a special 
themselves that this expense now sought to be i damage or a consequential damage necessarily 
recovered from him was incurred. | arising from the act of the defendant. If in 

Rule discharged. the nature of special damage, it is admitted on 

' the record. ih*rens v. Gibbons, 5 Q. B. Rej). 

£xr6c(|Utr. j 297 . Wherever a wrongful act is done, the law 

Eager V. Grimwood. Trinity Term, 1st June, presume some damage. [^Pollock, CA', 
1847. j 1*5 there any authority to show that a masU?r 

MASTER. ’ maintain an action of trespass for assault- 
ing his servant when the master has sustained 
>#« /• -77 * 7 * 7 ; no damage?] It is so laid down in Viuer’s 

/ c/r/ Abridgment, title Trespass, 453. Wherever 

f V r" ! there is an invasion of a legal right the law will 

i j : presume a damage. Fayrev. Prentice, l M. & 

T n Woodwtrdy. 2 New Kep. 47(5 

seduction of his danqhler then in his\ n if ; 4 .\ .. i 

service, and it appeared that the defendant ' /!: r parent can- 

7.«jr J .L. , maintain this action where his daugliter is 


SEDUCTION. — LOSS OF SRliVlCE 
— SERVANT. 


had seduced her, and that she was delivered ir, ^ 

of a child, but the jury found that cAiW | .rfw i » 

was not the dcfmiflnnrv , I4«L1 action is founded on the loss of 


was not the defendant's : Held, that the 


service. Now, if the mere fact of connexion is 


jury were rightly directed to find a verdict • tn Iio ^ i,. r • * 4 . • l a: w 

for the defendant. * u • \ i service, it is difficult to see 

fiction for seductioH. The de- a walk, contrary to the orders of her master, 
claration stated, m the usual form, that the de- would that be a loss of service > The rule must 
fendant with force and arms, &c., assaulted be absolute to enter a nonsuit, unless the 

parties agree to a stet processus 

Pollock, C. B., and Rolfe, B., concurred. 


and debauched the daughter and servant of the 
plaintiff, by means whereof he was deprived of 

her services. The defendant^pleaded not guilty. 

At the trial, before the Lord Chief Baron, it ' THE EDITOR’S LETTER BOX. 
was proved that the defendant had had con- Tbit .vi»nf - .u- . • i i 

nexion with the plaintiff’s daughter, and that inJsomfmore of th. 
she was delivered of a child, but it was con- dered it exnedient airain^fi^*\^*r **^*^'’’ 
tended on the part of the defendant that he was spate. ^ increase our usual 

* 2Stra. 1162. '4 Taunt. 49^ , Correspondents will please to address their 

* r Bing. 4?7. ‘ I Ventris. 210. « communications to the Editor, at 

‘ 3 Man. & Gran. 547. Messrs. Maxwell & Son’s, 32. Bell Yard, 

Lincoln’s Inn. 
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“ Quod inagis ad xos 

Peitinct, et nescire malum cst, agitamus,’* 

IIoUAT. 


UEPRKSENTATION OF THE PHO-i 
^ FESSIOX IN THE NEW PAR- 
LIAM ENT. 

The first session of the new parliament 
will doubtless be an important one to all | 
classes of the community. It will be pe- ; 
culiarly so to tlic legal profession. The 
facts already elicited by the committee on < 
the fees of courts of law and equity, the ^ 
enormous Taxes on the administration of 
Justice, and the exceedingly objectionable! 
mode ill which they are levied, will call for j 
a revival of the committee, and ultimately ; 
for the redress of that prominent grievance, j 
both to the suitor and the practitioner. ! 
The results of the elaborate inquiry into 
the state of legal Education will also attract 
peculiar attention. Tlie defective mode in ; 
which Legislation is conducted, especially 
as it regards llic alterations of the law, 
must be considered, and some remedy at 
least attempted. The state of the Profes- 
sion in both its branches ; — the anomalies in 
the mode of calling to the bar, and the | 
government of the Inns of Court; — with the j 
complaints so justly and powerfully urged] 
by the great body of Attorneys and Solici- 1 
tors, cannot fail at an early period to de- | 
mand consideration. 

It may not, therefore, be inappropriate 
thus early to look at the result of the pre- 
sent general election, and to address a few 
words to those who have been returned to 
parliament, and will have the peculiar duty 
of considering the subjects to which we 
have referred. 

The members of both branches of the 
profession already elected are in number 
about 43, viz.: — 25 barristers re-elected, 

VoL. XXXIV. No. 1,014. 


1 1 7teu7 members of the bar, and 7 solici- 
tors. This number includes several who 
are not now in practice, and a few who 
may be considered as only honorary 
members. Indeed, there are not more 
than twenty whose names are familiar to 
the echoes of Westminster Hall, although 
many others are sufficiently distinguished 
as law or political reformers. No doubt 
all our representatives are bound to attend 
to the general interests of the community, 
but those interests being duly provided for, 
the lawyer is, w'c think, bound to care for 
the welfare and improvement of the laws 
and of his brethren who practically carry 
them into effect, and without wdiose in- 
tegrity and intelligence, vain would it be 
to exercise their legislative functions. 

Our “ learned and honourable friends^’ 
who have so far attained the object of their 
ambition, will be induced, we trust, to 
seize the earliest opportunity of considering 
some of the important topics affecting the 
best interests, not of their branch only, 
but of the whole profession, and with it 
the duo and efficient administration of 
justice. 

It has again and again been seriously 
urged that the successllil lawyers in par- 
liament are apt to disregard the interests 
of the profession. They seem to think 
that if they rose in tlieir place in parlia** 
ment ** and defended tlie honour and cha- 
racter of the profession, thej^ would be un- 
favourably heard, and that if they vindi- 
cated the solicitors, they would commit a 
breach of the etiquette of the bar, which 
forbids an advocate from conciliating the 
good will of his clients ! Perhaps a solitary 
individual might feel some delicacy on the 

R 
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subject, but twenty men in the first rank of 
the bar surely could not lie open to anj' 
improper suspicion of fee-seeking. 

The complaint, however, of parliamen- 
tary negligence comes as loudly from^ the 
general body of the bar as from the at- 
torneys and solicitors. It is alleged that 
successful advocates enter the senate for 
the purpose of promoting their own per- 
sonal aggrandizement, or that of the in- 
fluential members of the bar, and that they 
are equally regardless of the schemes 
which injure the profession without bene- 
fiting the public, as of measures which 
might promote professional, wliilst they 
also advanced the public, interests. 

For several years past, during the pro- 
gress of the numerous projects lor the re- 
form, or alteration, or amendment of the 
law^, it would have been of great public and 
professional advantage, if our legal repre- 
sentatives in parliament had investigated 
individually and collectively the devices 
which session by session have been so 
recklessly introduced : — many of them 
would then have been rejected altogether ; 
others remodelled and amended ; — and thus 
the disgrace of endless acts ‘Ho amend 
acts " would have been avoided. The 
knowledge, experience, and learning of the 
bar ought cither to take the lead in, or to 
control, every proposed amendment of the 
law\ Holding the position of‘ leading ad- 
vocates in all the superior courts, — formi- 
dable even in number, — and deservedly 
possessed of great weight, they might have 
overruled all obnoxious plans, even when 
supported by the influence of the strongest 
government. 

Tlie people of this country are, above 
all tilings, attached to the right admi-: 
nistration of justice, — to the making of 
wise laws, and their due execution. The j 
power of the bar in parliament would be^ 
irresistible in the support of just, and the 
overthrow of pernicious, measures. But* 
how few' have ever thought, for a moment, i 
that it was their duty to watch the fatal ! 
progress of that system of' dangerous and 
crude legislation, which for so many years 
has disgraced the statute book,— by which, 
for the most part, tlie remedies in courts 
of justice have been rendered more dif- 
ficult, — to the great perplexity and incon- 
venience of the practitioners, and the ulti- 
mate iiljury of the suitors ( 

The foremost men of the bar, supported 
by their brethren at large, and assisted by 
the intelligence and practical experience of 
solicitors, should have demanded a refer- 


ence of these projected laws to men learned 
in the particular subjects to which they 
related, and capable of judging of the 
probable operation and consequences of the 
alterations proposed. 

It is surely the duty, and we are per- 
suaded tliat it is also the interest, of the 
higher branch of the profession to exert 
themselves for the general good of the 
I whole. They should not wait till they are 
I called upon, but enter at once heartily into 
. the performance of their honourable voca- 
! tion. They should not hesitate, wdienever 
I an occasion may arise, to vindicate every 
! rank of the profession, and claim for their 
i brethren the honourable j)osition to which 
; they are entitled. We hope the time has 
arrived when a better state of things may 
be expected, and that all branches of the 
profession will concur in removing the im- 
pediinejits whicli interrupt tlie course of 
justice, and place its professors in their 
true position before the public. 

We shall resume and enlarge upon some 
of these topics, and in the meantime sub- 
join the list of lawj ers in parliament, cor- 
rected according to the latest information. 
It is unnccessaiy to repeat the names of 
those who have been unfortunate in the 
recent contests, but hope the time may 
soon arrive when we may record their ac- 
cession to (he rolls of parliament. 

1st. Mernhers of the bar, re-elected for the 
new parliafiient : 

Aglion]>y, II. A., Cockermoutb, 

Bernal, 11., RoUiester. 

Buller, Q. C., {Jadye Advocate,) Lis- 
heard. 

Cahhell, B. B., JJosfon, 

Cardwell, E., Liverpool, 

Christie, W. D., Weymouth, 

Cripps, ^^'illiaIIl, Cirencester, 

Dun das. Sir 1)., 8. G., Sutherlandshlre. 
Ewart, AVjn., Dumfries, 

(hxlson, II., Q. C., Kidderminster, 

Greene, T., Lanvaster, 

Grey, Right Hon. Sir G., {Home Secretary A 
North N art hum her land, 

Ilayter, AV. G., Q. C., Wells. 

Hogg, Sir J. W., Bart., Honiton, 

Inglis, Sir R. H., Oxford University. 

Jervis, Sir J., Knt., A, G,, Chester, 

Law, Hon. C. E., Q. C., Cambridge UnU 
versify, 

Lefevre, Right Hon. G. S., Hampshire. 
Nicholl, Dr., Cardiff, 

Romilly, John, Q. C., Devonport. 

Stuart, j., Q, C., Newark. 

Talfourd, T. N., Q. S., Reading, 

Tancred, H. AV., Q, C,, Banbury. 

Thesiger, Sir F., Knt., Q. C., Mmgdm. 
Walpole, S. H., Q. C., Midhurst, 
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2nd. Barristers not before in parliament, now 
returned : 

Baines, M. T., Q, C., Northern Cireiiit, Hull. 

Brockman, E. D., Recorder of Folkstone, 
Hythe. 

Cockburn, A. K., Q. C., Western Circuit, 
Southampton. 

Evans, John, Q. C., Haverfordwest 

Headlam, T. liL., Equity liar, Newcastle. 

Hihlyard, U, C., Q. C., Northern Circuit, 
Whitehaven. 

Jervis, J. J., Equity Bar, Horsham. 

Martin, Samuel, Q. C., Northern Circuit, 
PonteXract. 

Palmer, R., Equity liar, Plymouth. 

Turner, Geo., Q. C., Equity Bar, Coventry. 

"Whateley, W., Q. C., South Shields. 

3rd. The Solicitors now ])ractising, or who 
have formerly practised, and have been re- 
elected, are 

Ben how, J., Dudley. 

Blewitt, II. J., Monmouth. 

Griinsditch, Thomas, 7iravclesfu4d. 

Neeld, J., Chippenham. 

4tli. The Sollriiors not before in parliamcn*^> 
liut now returned, an: 

Breinridge, R., Bar as t a pic, 

Cobbold, John Chevalier, Ipswich. 

Pearson, Charles, La/nbcth. 

There are a few naines to add, but which we 
have not yet accurately ascertained. 


ARRANGEMENT OF BUSINESS ON 
THE CIllCUITS. 

Many of the circuits Iiave terminated, 
niul those wliicli have iu)t concluded arc 
drawing to a cdosc : the amount of business 
on all has fallen greatly below the usual 
average. Two eauscs, at least, have com- : 
billed to i)rodiire this result. The oj)era- 
tion of the County Courts Act, by with- • 
drawing from the superior courts of law ; 
the cognizance of a large class of cases I 
lieretofore exclusively within the jurisdic- ' 
tion of those tribunals, necessaril}*^ begins j 
to bo felt on circuit, as well as at the sit- ! 
tings in London and Middlesex j 

The pending and approaching elections j 
too have had their influence in diminishing', 
the number of causes set down for trial at ! 
the assizes. The election fever succeeded! 
to the railway mania. Staid seniors and j 
painstaking juniors bolted from the course 

® It appears, by a return lately made, under 
an order from the House" of Commons, that in 
the interval between the 1.5 th March, (when the 
new courts opened,) and the 18tb June, 3,375 
summonses were issued, andl,582 causes heard, 
in the Liverpool district ; and 2,746 sum- 
monses issued, and 1,189 cases heard, in the 
Manchester district. 


on which their forensic laurels were won, 
to start in a new field, where victory is 
sometimes followed by consequences more 
disastrous than defeat. The vacancies in 
the ranks of counsel, it must be admitted, 
might have been speedily filled up; but 
those to wliom the laborious duty of 
“ getting up the evidence in circuit 
cases is necessarily entrusted, were also 
engaged in electioneering pursuits, if not 
as candidates, either as agents or partisans. 
It was felt that the preparations for an 
I election contest, whilst they tlemancled un- 
I divided attention, did not admit of post- 
I poneinent or delay, though tlic trial of dls- 
i puted questions of right might be allowed to 
I stand over from the autumn to the spring 
i without any serious injury to tlio interests 
I of tlic parties. These consiflerations alone 
I sufficiently account for tlie diminished pro- 
i portions of tl)c cause list in many of the 
counties. 

It has also been suggested, that the 
. limited ])eriod allowed for the disposal oi 
; the circuit business deterred |)arties from 
i setting down their causes for trial on some 
' of the circuits. When all the expense and 
anxiety of preparing for a heavy cause on 
'circuit is considered, it cannot bo matter 
j of surprise, tliat those wlio are concerned 
should look with painful apprehension to 
the prospect that tlic cause may be made 
a remanet until the next assizes, because 
there Iras not been time to try it, or what 
is still worse, that it should be liastily, and 
as a necessary consequence, unsatisfac- 
torily dispo.seil of at the fag eat! of the as- 
sizes, when judge arul counsel are alike im- 
patient to get oir to the next circuit town. 

In connexion with the circuits, our at- 
tention has been directed by more than 
one correspondent to a mutter of com- 
plaint, ratlier of a local nature, with re- 
ference to the Croydon Assizes. The 
commission day for Surrey was fixed for 
Saturday the lilst ultimo, and it has been 
the constant practice in that coiuUy, to 
open tl»e commission early in the after- 
noon, and for the marshal’s clerk to attend, 
and enter the causes for trial, from the time 
the commission is opened, on the open- 
ing day, and until the actual sitting of the 
court at ten o’clock tlie following morning. 
The causes are entered in the order in 
which the records are presented to the 
officer, and as the facilities of railway in- 
tercourse has made the Croydon assizes 
in effect a continuance of the London sit- 
tings, and there are always a considerable 
number of causes to be entered at that 

K 2 
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town, there is generally a lively competi- simple arrangement, which prevails in all 
lion to see who can succeed in entering his the courts, as regards the nisi prius sittings 
cause 6rst, so as to secure an early trial in London and Middlesex, w^ould save many 
and prevent the expense and annoyance hundred pounds, now uselessly expended, if 
created hy bringing down w*itncsses from it were adopted on the circuits, as w^l with 
London for several successive days." On respect to common jury causes, as those in 
the occasion referreil to, the officer did not which special juries are summoned. We 
attend at Croydon to enter the causes until should be glad to find the judges, who are 
seven oY'Iock in the evening; there were invested with ample authoritjs and have 
no less than 115 causes to be entered, and j the best opportunity of informing them- 
as many professional men and others had ^ selves as to details, originating improve- 
been waiting for several hours the arrival ! ments of this nature, which involve na 
of the expected functionary, it cannot be j questionable principle. 

wondered at if some degree of clamorous! 

impatience was manifested. Tlie officer; TIME FOR SIGNING JUDGMENT 
continued to enter the causes up to ten | AFTER A CEltTIFICATE OR 
o’clock on Saturday night, and some who | aWAUD BY AN ARBITRATOR, 
were not disposed to stay until tliat Iiour, ' 

returned to London, calculating that an i Tiik Court of Exchequer, according to 
opportunity w'ould be afforded for entering a case lately reported, has established a 

their causes at anjr time before ten o’clock! rule of practice with respect to awards, 

on Monday morning. It appeared, how- 1 ^^^rnewhat at variance with the understand- 
ever, that Baron Par/cc unexpectedly ; previously prevailed. When a 

thought fit to sit at nine o’clock instead ofj verdict was taken at prius or on 

ten on the Monday morning, and the at- ; eircuit, subject to the aw'ard or certificate 
torneys who were not fortunate enough to! of an arhiti-ator, and the arbitrator made 
enter their causes before that hour had to ; i,;., certificate or juiblished his aw ard during 
return to London disappointed, with the ; tj,e vacation, it w as generally supposed 
prospect of having to pay the costs of the! that the party in whose favour the arbitra- 
day lor not proceeding to trial at those j tor laid decided was not at liberty to sign 
assizes. ! judgment until after the first four days of 

Any deviation from the ordinary prac- he next term, during which period the 
tice on such occasions, unless it has been i pj„-(y considering himself aggrieved bv the 
preceded by the amplest notice extensively decision miabt impeach the validity of the 
circulated, is almost sure to produce incon- i instrument by which the arbitrator iketered 
venience, and ought to be avoided. If any : i,;s determination. Thi.<^ view of the prac- 
change is to take place in the usual course, j ,ice, however, does not appear to be well 
the arrangement wc should suggest, to take | founded. 

effect hereafter, woidd be, to enter the j phe case referred to came on for trial 


causes in London, where the records are j at tire .Summer Assizes, wlicn a verdict 
passed, instead of obliging professional men i taken by consent for the plaintiff, sub- 
or their clerks to travel to Cro 3 'don and iject to the award or certificate of an arbi- 
back, merely to do what might be as well ; ,rator.>' The arbitrator did not make his 
and more conveniently done at the mar- | certificate until the 29th March following, 
shal s office in town. Jhe causes might : the nlaintiff obtained the postca upon 

then be entered in the order in which par- . jJjq production of such certificate, nnd 
ties were prepared, without any unseemly ' judgment on the 7th April, 

struggle for priority, and with a saving of j The question was, whether the judgment 
tirn^D and expence. , , . _ . I was signed prematurely, or whether the 

It IS also obviously desirable, that at ; defendant was entitled to ihc first four days 
any assizes at which there are 115 causes, j of term to question the validity of the cer- 
or any like number, for trial, a specified | tifjcale. 

number should be fixed for trial on each On the part of the plaintiff, it was ad- 
day, so that the witnesses and others con- niitted that there w'lis no case directly in 
cerned in caused not included in the list for poiui;^ l)ut the general rule being, that final 
the day, may depart, and not be unncccs- judgment may be signed at any time after 
sanlykept in attendance, when there is ! four days from the return of the distringas,^ 
little or no chance that the particular case j 

in respect of w hich their presence i* re- ' Cromer v. Chnrt, 15 Mees. & W. .310. 

quired can be called on for trial. This Reg. Gen. Hil. T., 2 Will. 4, No. C7. 
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and the distringas being returnable in 
Michaelmas Term, it was submitted that 
the verdict directed by the certificate was 
to be considered for all purposes as the 
verdict of the jury, and as if delivered in 
Michlfelmas Term. On the other side it 
was contended, that the losing party should 
not be deprived of the four days after ver- 
dict to move to set it aside, and that the 
verdict could not be considered as given, 
until it was entered on the record pursuant 
to the certificate given by the arbitrator. 

The court, consisting of the Chief Baron, 
with Barons Itolfe and Platt, (Barons 
Parke and Alderson being absent,) were 
unanimously of opinion, tliat the verdict 
xvas to be considered as given at nisi prlus : 
it was then taken, subject to alteration ; 
but when tlie alteration was made it dated 
battk to the time it was given. In refer- 
ence to the suggestion, that the party 
against wliom tlic certificate was made 
was subjccteil to a disadvantage hy being 
depriveil of the four days for moving, the 
answer was said to be, that the parties 
agreed lo a state of tilings which deprived 
tliem of that benefit ; and that there was 
always a judge sitting at charnhers, who 
might be applied to, if the special circum- 
stances of tlie case re([uircd it. Upon these 
considerations, the court held, that the 
judgment was properly signed, and could 
not be disturbed. 

Cromer v. C/mrf^ it will be observed, w'as 
the case of a certificate, but it does not 
se#m from tlic report that any different 
conclusion could have been come to, if iti 
had been the case of an award instead of ai 
certificate. In Waller v. YeateSj"^ Parke,; 
B., said, Where tliere is a certificate, it is - 
done to save the expense of tlie stamp and ! 
award;’’ and there does not seem tobej 
any reason why one instrument should have i 
a different operation, or be subject to any j 
different rules of practice from the other. 
Although each of the learned barons by 
whom Cromer v. Chiirt was determined, 
adverted in his judgment to the possibility 
of an appeal to a judge at chambers, under 
special circumstances, the form of such 
application was not suggested. In ordinary 
cases it may be sufficient for a judge to 
order a stay of proceedings, but it is not 
difficult to conceive cases, in which judg- 
ment may be signed and execution exe- 
cuted with so little delay, after the publica- 
tion of an award, as to render a judge s order 
staying proceedings nugatory. Should the 


other courts adopt the ruling of the Court of 
Exchequer In Cromer v. Churt^ it will be- 
come necessary to settle the mode of pro- 
cedure by which an award, manifestly ob- 
jectionable, may be impeached before it is 
actually enforced by execution. Mean- 
white, the practice, as established by the 
case cited, affords an additional reason for 
the parties hesitating before they consent 
to a reference under an order of ni^i prius^ 
when all the expenses of a trial have been 
incurred. 

! NEW STATUTES EFFECTING AI/TERA- 
TIONS IN THE LAW. 

SECUniNG TRtrST FUNDS AND RELIEF OF 
! TRUSTEES. 

I 10 & 11 VlCT. C. 96.® 

' An Act for better securing Trust Funds, and 

for the Relief of Trustees. f22nd July, 1847-] 

1. Trustees may pay trust monies or transfer 
stocks and securities into the Court of Chancery, 

! — Receipt of bank cashier^ or certificate of proper 
' officer^ to he sufficient discharge . — Whereas it is 
I expedient lo provide means for better securing 
i trust funds, and for relieving trustees from the 
j responsibility of administering trust funds in 
I cases where they are desirous of being so re- 
j lieved : Be it enacted by the Queen’s most ex- 
cellent Majesty, by ana with the advice and 
consent of the Lords .spiritual and temporal, 
and (commons, in this present parliament as- 
sembled, and by the authority of the same. 
That all trustees, executors, administrators, or 
Ollier persons, having in their hands any monies 
belonging to any trust whatsoever, or the major 
part of them, shall be at liberty, on filing an 
affidavit shortly describing the instrument 
creating the trust, according to the best of their 
knowledge and belief, to pay the same, with the 
privity of the Accoiintant-lieneral of the High 
Court of Chancery, into the Bank of England, 
to the account of such Accountant-General in 
the matter of the ])articular trust (describing 
the same by the names of the parties, as accu- 
rately as may be, for the purpose of distin- 
guishing it,) in trust to attend the orders of the 
said court ; and that all trustee or other per- 
sons having any annuities or stocks standing in 
their name in the books of the Governor and 
Company of the Bank of England, or of the 
East India Company, or South Sea Company, 
or any government or parliamentary securities 
standing in their names or in the names of any 
deceased persons of whom they shall be Per- 
sonal representatives, upon any trusts what- 
soever, or the major part of them, shall be at 


® Rules and orders are to be made by the 
Lord Chancellor, &c. forjearrying this act into 
effect. See sect. 4. Until such orders are 
made, we presume no proceedings can bo 
taken* 


5 Dowl. 291. 
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10 & 11 ViCT. c. 104, 


liberty to transfer or deposit such stocks or se- tithes amendment. 

curities into or in the name of the said 

Accountant-General, with his privity, in the 10& 11 Vict. c. 104. 

matter of the particular trust, (describing the ^ explmn the Acts for the Commute 

same as aforesaid,) m trust to attend the orders England and Wales^ and t( 

of the sai^d court; and m every such case the continue the Officers ai.pointed under th« 
receipt of one of the cashiers of the said hank , Ads until the First Dav of October 


non ot iitaes in iLngland and aiesj^j^ana to 
continue the Officers appointed under the 
_ . 1 • t r 1 said Acts until the First Day of October, 

for the money so paid, or, in the case of s^cks thousand eight hundred and fifty, and 

or secnnties, the certificate ofthepropp officer, ^he End of the then next Session of 

of the transfer or deposit of such stocks or se- Parliament. r‘22nd July, 1847.] 

cunties, shall be a sufficient discharge to such 

trustees or other persons for the money so paid, 1. G 7 4, c. 71. — 5 Vict, c, 7. — 5 ^ 6 

or the stocks or securities so transferred or Fic^c. 54 . — So nmeh of recited acts as limits 


deposited. 


\tke duration of tithe commission repealed.^ 


2. Covrt of Chancery to make orders on Powers of comniissioners, <y(\, to continue in 
tition, without hill, for application rf trust force till October 1, 1850, sooner deter- 

monies c?id administration (f trust . — such mined . — AVliereas l>y an act jiasscd in the 
orders as sliall seem fit shall ho from time to ; seventh year of the reign of his late Majesty, 
time made by the High Court of Chancery in | intituled “An Act f»>r the ('ommutation of 
respect of the trust monies, stocks, or securities j Tithes in England and Wales,” tithe coininis- 
so paid in, transferred, and deposited as afore- I sioners for England and Wales were appointed, 
said, and for tlie investment and j)ayment of ! and liy the said act, and by sundry acts since 
any such monies, or of any dividends or in- passed for the amendment thereof, and for 
terest on any such stocks or securities, and for coiitinuance of the said commission, the powers 
the transfer and delivery out of any such stocks j of the said commissioners now stand limited, 
and securities, and for the administration of j and will expire at the end of the session of par- 
any such trusts generally, upon a petition to ! liarnent next after llie 31st day of tluly, in this 
be presented in a summary way to the Lord | year 1847 ; and it is expedient th'-it the same 
Chancellor or the Master of the Rolls, without j be further continued : lie it enacted by the 
hill, by such party or parties, as to the court j Queen’s most excellent Majesty, by and with 
shall appear to he competent and necessary in I the advice and consent of tlie Lords spiritual 
that behalf, and service of such petition shall ; and temporal, and Commons, in this ])resent 
be made upon .such ])crson or persons as the parliament assembled, and by the anthoritjr of 
court shall see fit and direct; and every order ; the same. That so mucl^of any of the recited 
made upon any such petition shall have the | acts as limits the time during which any tithe 
same a» thority and effect, and shall he enforced | cf)mmi.ssioner, assistant commissioner, secre- 
and subject to reliearing and appeal, in the : tary, or assistant secretary, or other officer or 
same manner as if the same had been made in jierson a])poiiited or to he a]^]u>inted under the 
a suit regularly instituted in the court; and if first-recited act, shall hold his office to the said 
it shall api>car that any such trust funds cannot ' 31st day of July, shall !)e repealed ; and that 
be safely distributed without the institution of' the eoinmissioners and assistant com inissioWers, 
one or more suit or suits, tlie Lord Chancellor' secretar)’, assistant secretary, and other officers 
or Master of the Rolls may direct any such suit and ])ersoii.s appointed or to la-appranted under 
or suits to be instituted. the first-recited act, mav continue to hold their 


3. Regnlalinfi salary of Accounlant-General. . several offices, if not sooner removed by lav/ful 

— ^I'hat the additional remuneration wliicb the ' authority, until the first day of October, in the 
said Accountant-General may receive in consc-; year 1850, and until the end of the then next 
qucnce of the operation of this act shall not ' session of parliament ; and that all the powers 
have the effect of giving to him any c laim for a of the said commissioners, and their assistant 
larger income by way of salary or otherwise, in ^ commissioners, scx’retary, assistant secretary, 
the event of the said office of Accountant- officers and sc'rvanls for the time being, shall 
General being hereafter regulated by competent, continue in force, acccording to tb.e ]>rovisions 
authority, than would have been assigned to of the said several aerts as amended by this act, 
him if this act had not been passed. ; until the said first day of October, and tlie end 

4. Lord Chancellor, with Master rf the Rolls , ; of the then next session of parliament, unless 
Sfc., may make general c» £/er,s\— That tlie Lord ; her Majesty shall be jileased sooner to deter- 
Chanccllor, with the assistance of the Master mine tlie said commission. 

of the Rolls, or of one of the Vico-diancellor.s, 2. Confirmed apportionments to stand good. 
shall have power, and is hereby authorised, to — And whereas by the first-recited act it was 
make such orders as from time to time shall ’enacted, for tiu' quieting of titles, tliat no con- 
seem necessary for better carrying tlie pro- ; firmed agreement, award, or a[q)ortionmcnt 
visions of this act into effect. ! shall }>e impeached after the confirmation there- 

5. Construction of expres,sion Lord Cha?i^ -of by reason of any mi.stake or informality 
cellor ,^^ — That in the construction of this actilic i therein, or in any proceeding relating there- 
expression “the Lord Chancellor^’ shall mean unto, and doubts have been entertained as to 
and include the Lord Chancellor, Lord Keeper, the full meaning and extent of siich enactment; 
and L^rds Commissioners for the custody of the be it declared and enacted, lliat, notwithstand- 
Greal Skal of Great Britain for the time being, ing any exceiition in the said act contained 
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every instrument purporting to be an instru- 
ment of apportionment^ confirmed under the 
hands and seal of the said tithe commissioners, 
shsdl be hereby absolutely confirmed and made 
valid, both at law and in equity, in all respects, 
subjecl^ nevertheless, to the powers given to 
the tithe commissioners in the first-recited act, 
or in any act passed for the amendment there- 
of, for alteration of any instrument of ap-l 
portionment. ! 

3. Instruments of apportionment may he cor^ | 
reeled if any lands shall have been improperly | 
included or charged with rent-charge therein. - - ; 
9 ^ 10 Viet. c. 73. — That if it shall be shown 
to the satisfaction of the said tithe cominis- 
sioners that any lands have been improperly , 
included or improperly charged with rent- 
charge in any confirmed instrument of aj)por- 
tionment, it shall be lawful for the said tithe 
commissioners to correct such apjiortionrnent, 
and the deposited copies thereof, either hy ex- , 
eluding such lands so improperly charged from ' 
the apportionment, and re-distrilniting any 
rent-charge imposed u[)on such lands on lands 
legally liable to the jiayment thereof, or by 
sanctioning the redemption of the rent-charge 
so impro])erly charged hy tlie persons capable 
of redeeming the same under the provisions of 
an act of the last session of parliament, intituled 

An Act further to amend the Acts for the 
Commutation of Tithes in England and Wales 
and all costs and exi)enses attendant upon the 
correction of any confirmed instrument of ap- 
portionment shall b%borno and paid by such j 
persons and in such proportions as the said ; 
tithe conimissioners shall <Urect, and shall be > 
recoverable from the person or persons declared > 
liable by the said tithe coiiinriissioiiers to the i 
payment of the same in such manner as ex- j 
penses attendant upon original instruments of | 
apportionment are recoverable. 

4. Instruments to be delivered up for the ; 
pose of such correction, — 'I’liat for the purposes ; 
of such correction or of recording any such re- ; 
demption the person or persons having the ■ 
custody of any copy of any instrument of ap- I 
portionment shall be bound, upon the applica- 
tion of the tithe commissioners, to deliver to 
the said tithe commissioners any copy of a 
confirmed instrument of apportionment which 
shall have been deposited with them re- 
spectively. 

NOTICES OF NEW BOOKS. 

The Practice of the Ecclesiastical Courts, 
with Forms and Tables of Costs. By 
Henry Charles Coote, Proctor in 
Doctor’s Commons, and one of the Ex- 
aminers to the Judicial Committee of 
her Majesty’s most Honourable Privy 
Council and the Arches and Prerogative 


ecclesiastical courts is made known to the 
profession at large through the medium of 
various treatises and reports of cases de- 
cided, the practice in those tribunals has 
hitherto been scaled book.” The princi- 
ples of law have been well expounded by the 
learned advocates of Doctors’ Commons, 
but, with one exception, they appear 
to have deemed tlie subject of pro- 
cedure in the courts as beneath their 
notice. Doubtless, the course of proceed- 
ing, — the forms and details of practice, — are 
wcdl known to that respectable and limited 
body the proctors of Doctors’ Oimmons. 
Standing in the same relation to the suitors 
in tlic ecclesiastical courts as the attorneys 
and solicitors do to the courts of common 
law and equity, they are the dcqiosi lories 
of the rules by which the court is ordinarily 
governeil, and which experience has pre- 
scribed either as convenient or advan- 
tageous to the oflicers and practitioners, 
or lending to save the time of the 
court, or to diminish the topics of contro- 
versj'. 

In the courts of law and equity, from the 
complication of matters of practice and the 
; multitude of practitioners, — more or less 
i versed in the technicalities which arise out 
of the vast variety of legal procedure,— 
books of practice exist in comparatively 
large numbers for the guidance of all who 
seek the officina justicice. A succession of 
able writers have appeared in this depart- 
ment of legal lore. In the last age, in the 
common law courts, there were Impey, 
Tidd, and the elder Chitty : in the present, 
Archbold and Chitty, jun., and latterly 
Bagley and Lush. In equity, Turner and 
Venables were formerly the principal 
authorities, now succeeded by Daniel, 

I Sidney Smith, and many others- 
I Tl)e practitioner in tlie ecclesiastical 
I courts appears to have depended on his 
personal knowledge, or his ready access to 
the officers of ♦court, (like the late six 
clerks’ office in Chancery,) and probably 
on the good understanding whicli is easily 
kept up amongst a small body of men, all 
practising in the same locality. Now, 
however, not only the tyro in Doctors* 
Commons, but the solicitors who neces- 
sarily resort to the agency of proctors, are 
made acquainted with the practice and 
course of proceeding, which hitherto has 
been of a traditionary nature, or confined 


Courts of Canterbur 3 \ London : Henry 
Butterworth. 1847. Pp. 966. 


» See the sections on Practice in Dr. R. 
Phillimore’s edition of Burn’s Ecclesiastical 


Whilst the law as administered in the Law. 
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to the offices io which the business is and from this part of his work we extract 

t ^ St _ a/* KZa 


transacted. 

In the composition of a work on the 
practice of these courts we should have 
preferred tiiat the task had fallen into the 
hands of one of the older practitioners ; but 
as it has not suited the leisure or conve- 
nience of any of them to encounter the 
labour, we are glad that it has been under- 


the following passages as illustrative of his 
style and manner : — 

**The establishment of these courts was in 
this country of considerable later date than in 
almost any other state of Europe. On the con- 
tinent they had been in active operation ever 
since the reign of the Emperor Theodosius, the 
younger, to whom must be ascribed their first 
legalization. But even before that age the se- 


taken by Mr. Coote. one of the junior paragon of the Christian body from the nation 
proctors ; and we shall proceed to advert j ^^rich still adhered to paganism in 
to the scope of his work, — m the Preface almost all material points, both in practice and 
to which, it is stated, that opinion, had occasioned many peculiar ques- 

• tions in which their faith might be in some de- 
“ Tlie principles wdiich regulate the judicial i g^ge compromised or implicated, to be treated 
practice of the Ecclesiastical Courts have, in and determined by their own assembly 

their older form, been illustrated by Clerke, j under the supervision of the higher priesthoou, 
Conset, and Oughton ; the latter of whom has | and without the intervention of the ordinary 
also annexed to his work some formular pi ece- | civil tribunals of the state. This, we have every 
dents, which have long since, however, become reason to regard as the first germ of the Eccle- 
obsolete and iinpraetrcable. ^ ^ I siastical Jurisdiction, an aruihorily peculiar to, 

" ith this solitary exxeption, (if, indeed, it and perhaps co-existent with, (Christianity 
be such,) there is not, as far as I am aware, itself, and to which it is impossible to find an 
anjr publication either of early or recent date, ^ exemplar or analogy in any pagan state of an- 
which has been conceived upon the ])lan of the tiquity. 

present compilation, and it was the considcra- I Whilst in England these courts, as wx shall 
tion of this deficiency \A Inch prompted me to ; afterwards see, owe their ostensible birth to a 
make the first step toward supplying it by a se- * sudden and fortuitous introduction of foreign 
lection of such modern and approved prece- 1 usages and principles of law; on the continent, 
dents as wxuld embody and elucidate the gene- they had been the gradual and spontaneous 

ral principles of ec clesiastical practice. i product of opinions deduciblc from and con- 

“I he peculiarity, therefore, which I claim uected with the dogma^nd traditional prac- 
for the following pages will, 1 trust, assist to tices of the Christian Teligion itself. Tlie 
excuse the faults which will be found in them, church, as a governing jiower, possessed, si- 
and suggest to the candid reader, who is not ' multaneously with the authority of inflicting a 
Ignorant of the difiicnlties which attend the private penance for the more secret offences of 
adoption of a new method, an indulgence for , a minor grade, a corresponding jurisdiction to 
any imperfection of information, or crudeness • impose a public admonition and censure on 
of remark, which the scrutiny of a critic may . offenders of a glaring and scandalous charac- 
detect. ! ter ; and to the exercise of the latter of these 

In making the asseilion, however, that the . powers we owe the criminal processes of the 
method which I have pursued forms the peculi- church pro salute aiiimcp, or for the reformation 
arity of these ])age8, 1 mean only to exjiress ' of moral excesses. In the same manner, the 
that no complete or general compilation on this | circumstance of marriage being regarded in the 
subject has yet been submitted to the judgment ' light of a sacrament or sacramental rite, neces- 
of the public. sarily placed it, together with all circumstances 

' In the lucid and excellent sections on connected therewith, entirely under the control 
Practice which have appeared m tlie new edi- ' of the church. 

tion of Burn^s ^ 1 reatise (m the Ecclesiastical j This jurisdiction being, therefore, native 
Law, by Dr. Robert 1 hilhmore, the same plan and inherent, received at the hands of Theo- 
has been followed ; though, ewing to the range ' 

1 1 • . *1 . 'll” -I 


of the work being too wide to allow the ampli- 
fication of any single department, they are ne- 
cessarily on a small and limited scale. If the 
learned and talented Editor had extended his 
plan so as to embrace all the phases of jwactice 
discernible in the Ecclesiastical Courts, there 
would have been no necessity for the present 
compilation, and I should have unhesitatingly 


dosius no more than a general confirmation 
and support. But from the simple text of the 
Codex Theodosianus, by which the hishoi^s are 
pronounced to he the proper judges in all cases, 
‘ quoties de religione agitur,’ the Ecclesiastical 
Jurisdiction received a liberal amplification in 
succeeding ages, through the voluntary con- 
cessions of the civil government ; for the church 
subsequently acquired a complete ])ower of ad- 


suppressed the materials which I had collected judication, not only over the conduct of clerks, 

its own revenues, and marriages, but also over 

There is. very ample i„.rod„c.io„, ee- 

^ luindred pages, in mises, the validity or invalidity of last wills, the 
which the author treats very learnedly and enforcement of legacies, and the administratioii 
historically of the jurisdiction of the courte ; of a deceased person’s property. 
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"This was the condition of the continental 
Ecclesiastical Courts at the epoch of the acces- 
sion of the Norman conqueror to the throne of 
England; and they had already excited the 
jealousy and awakened the late repentance of 
the secular authorities^ with whose jurisdiction 
they on many occasions clashed and'Vere suc- 
cessfully competed. In the words of a great 
French antiquary ** describing their state at the 
time — * Curiaj Christianitatis amplissima fait 
jiirisdictio, cum questionum et causarum om- 
nium qiise non modo res ecclesise sed et sacra- 
inenta, et quidquid ex eis dubietatis oriretur, 
spectant, cognitionera sibi arrogusset/ 

"Nothing of this kind was to be seen in 
England^ at the time of the Norman conquest. 
The Anglo-Saxon common law never recog- 
nised the principle of a separate civil or criminal 
jurisdiction, as exercised by the church, though, 
cither out of respect to the sacred character of 
its members or from a sense of their superior 
learning and intelligence, it had certainly ad- 
mitted the E])iscopal order to a participation in 
the municijial judicature of the country. For 
ever since the introduction of Christianity into 
England, the bishops had sat to hear causes in 
the county court, in conjunction with the eal- 
dorman or his sheriff.” 

The divisions of Ecclesiastical Jurisdic- 
tion arc thus stated : — 

"As regards the scheme of Ecclesiastical 
Jurisdiction, EnglancWs separated into the two 
provinces of the Archbishops of Canterbury 
and York, and these again, for the purposes 
of immediate control, arc subdivided into the 
dioceses of the respective bishops of the Es- 
tablished Church. In addition to the latter, 
there ai*e also the jurisdictions of the deans and 
chapters of the cathedral churches, and of the 
archdeacons, besides the peculiars, which ad- 
mit of no regular classification. The matter of 
the Ecclesiastical Jurisdiction, which is the 
subject of this compilation, belongs, in all its 
branches, in the first instance, to the consistorial 
courts of the archbishops and bishops. The 
Prerogative Court of the Archbishop of Canter- 
bury is confined to the testamentary questions 
of the province, and the Arches’ Court of Can- 
terbury is only appellate. 

" The courts of the deans and chapters have 
exclusive jurisdiction over matrimonial suits 
arising within their precinct, but now interfere 
with little else. 

** From the Arches and Prerogative Courts 
of Canterbury, as also from the corresponding 
courts of the province of York, the appeal lies 
to her Majesty the Queen in council.” 

Mr. Coote then describes the proceed- 
ings in criminal suits against clerks, under 
the 3 & 4 Viet. c. 86 : Ist^ by commission 
of inquiry ; and 2ndlyi by letters of request 
to the Arches Court. The notices, articles, 
mode of proceeding, and forms are fully 

" Ducange, sub voc. Curise Christianitatis.” 


stated. Next come the description of 
criminal suits against laymen and clerks, 
and the citations, articles, mode of taking 
evidence, sentence, &c. 

In treating of suits, Mr. Coote, 1st, 
takes ecclesiastical causes, viz., defamation, 
with the citation, proxies, libel, and evi- 
dence, the sentence, penance, &c. ; 2nd, 
perturbation of seat in a parish church, the 
citation, libel, &c. ; 3rd, subtraction of 
church-rate ; 4th, suits to recover penalties 
for non residence under 1 & 2 Viet. c. 106 ; 
5tb, grant of facultj^ 

Matrimonial causes are then treated of ; 
1st, divorce for adultery, including alimony, 
pendente lite ; 2nd, divorce for cruelty ; 
3rd, jactitation of marriage ; 4th, restitu- 
tion of conjugal rights; 5th, nullity of 
marriage by reason of impotence ; 6th, 
nullity by reason of former marriage ; 7tb, 
nullity by reason of insanity or imbecility ; 
8tli, nullity of marriage under 4 Geo. 4, 
c. 76. 

Mr. Coote next treats of Testamentary 
causes: — 1st, the course of proceeding 
therein ; 2nd, subtraction of legacy ; 3rd, 
interest causes ; 4th, inventory and ac- 
covint ; 5th, distribution of intestate’s per- 
sonal estate ; 6th, suit to permit a bond to 
be sued on ; 7th, citation to accept or re- 
fuse probate or letters of administration. 

The general practice is then stated, com- 
prising letters of request and service, forms 
of answers, mode of compelling the attend- 
ance of witnesses, forms of interrogatories 
and taking evidence, commissions to ex- 
amine witnesses, publication of depositions, 
&c. 

The compulsory execution of sentences 
and proceedings in contempt arc next set 
forth ; and lastly the author treats of 
Appeals. 

PROPOSED INVESTMENT OF TRUST 
MONIES WITHOUT THE AID OF 
COUNSEL AND SOLICITORS. 


Amongst the projects of the late session,^ 
a bill was introduced, bearing the names of 
Mr. Hope, Lord Courtenay, and Mr. 
Walpole, to facilitate the Investment of 
Trust Monies in the Improvement of Land. 
It recited that 

It is expedient that further facilities should 
be given for the permanent iiqprovement of 
land: And that tnere may he now or here- 
after in the hands or standing to the account of 
the trustees Of a settlement, will or eddidil, 
monies produced by the sale or received for 

R 6 
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equality of exchange of settled landed estates such sums have been pronerlv expended^ and 
under a power of sale or exchangee, or under upon the report being duly med according^ 
trusts for sale in such settlement, wul or codicil the practice of the. court* then it shall be lawful 
contained* or stocks or securities nurchased for the court, without reauirina the attendance 


with such monies, and which monies are liable 
to be laid out in the purchase of other lands, to 
be settled to the same or the like uses, or upon 
and for the same or the like trusts and purposes 
as the estates from the sale or exchange of. 
which such momes were produced, and there | 
may be now or hereafter in the hands or stand- 
ing to the account of the trustees of a settle- 
ment, will, or codicil, monies the produce of 
settled estates sold compulsorily or otherwise, 
for the purposes of a railway or other public 
work or undertaking, or other monies, stocks i 
or securities liable to be laid out or employed ! 
in the purchase of lands ; and it may happen 
that the said monies, stocks or securities re- - 
Bpectively may be advantageously laid out or | 
employed in the permanent improvement of: 
lands remaining unsold or in settlement : And ; 
that there may be now or hereafter in the hands ' 
or standing to the account of trustees or guar- ' 
dians for infants or others under legal disability, 
or in the hands or standing to the account of 
the committees of persons of unsound mind, ; 
monies, stocks or securities, which may be ad- < 
vantageously laid out or employed in the per- | 
manent improvement of the lands of such in- : 
fants, persons of unsound mind, or others 


of any counsel or solicitor, to make an order to 
confirm such report ; and thereupon the trus- 
tees, guardians or committees concerned, shall 
be for ever fully released from all liability or 
responsibility on account of or concerning the 
application of any such sums. 

Although this bill was withdrawn, soon 
after it was introduced we consider it 
important to call the attention of our 
readers to its provisions. It concerns the 
public as well as the profession, and ap- 
pears to be the first occasion (except an 
abortion one of Lord Brougham) on which 
an attempt has been made expressly to 
supersede the services of counsel and so- 
licitors and let in the evil of unqualified 
practitioners, which it has hitherto been 
the object of the legislature to exclude. It 
is manifest that the persons who would put 
this act into operation could not doit them- 
selves ; they must employ some agent to 
assist them, who, under the promise of 
charging less than a solicitor, would lead 
them into difficulties and generally into 


under legal disability. It was then proposed . 
by the bill, that trustees (with the consent of • 
any person beneficially interested, in possession, ; 
if of full age), guardians, or committees, might ; 
apply to the Court of Chancery, by petition pray- 
ing that they may be authorized to lay out and 
expend money in the permanent improvement 
of any land vested in or intrusted to them to be 
advanced out of any such trust monies, stocks 
or securities. 


. greater expense. 

Here is another instance of the introduc- 


; tion into parliament of pernicious measures 
just at the close of the session. In this case 
it was promptly stopped, but there ought to 
be a standing order that no law bill should 
be brought in later than the first week after 
Easter, without the special leave of both 
' houses* 


And that, upon the presentation of any 
such petition as aforesaid, it shall be lawful 
for the said court, xvithout retjjuirlng the 
attendance of amj counsel or solicitor^ to 
refer it to one of the Masters of the said 
court to make all necessary and proper in- 
quiries, and to consider all such evidence, 
estimates, and valuations as shall be pro- 
duced before him in relation to the matter 
of such petition, and to report whether in 
his opinion it will be beneficial to all per- 
sons Interested that the projected improve- 
ments or any part thereof should be made, 
and whether the sum or sums of money in 
the petition mentioned, or any part tliereof, 
should be advanced. 

After providing for the confirmation of the 
Master’s report, it was then proposed to 
enact. That after any sum shall have been 
so advanced: such trustees or guardians or 
committees may apply to the said court, for 
a reference to one of the Masters, to as- 
certain that the same have been properly ex- 
pended ; and upon a report being made that 


'PUBLIC RECORD BUILDINGS ON 
I THE ROLLS' ESTATE. 

( The Sixth Report of the Commissioners 
j for tlie Improvement of the Metropolis has 
I just been published, from which it appears 
that the government have determined to 
build the various depositories, rooms, and 
offices required for the safety of the invalu- 
iable public records of the kingdom. The 
i plans of the building and the site of the 
Rolls’ estate have been approved by the 
Master of the Rolls. 

The approaches to this irnpoi;tant build- 
ing will be connected with the general im- 
provement of the mctro]>olis by a large 
central avenue from the north side of St. 
Paul’s. The new opening from Piccadilly 
to Long Acre wdll be extended to Carey 
Street. Tliat street wdll be widened, and 
a new street extended eastw'ard to Join the 
intended improvements in the city. These 
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approaches are not finally arranged, but 
the record building, which is the first great 
step in the measure, seems settled and 
determined. 

The following is the report : — 

“ The Viscount Morpeth, chief commissioner 
of your Majesty’s Woods and Forests, having, 
as chairman of this commission, submitted, by 
the request of your Majesty’s Secretary of 
State for the Home Department, certain plans 
which had been ])repared by Mr, Fennethorne 
under his ^ direction for the building of a 
Record O/Iice, and for making the neces- 
sary approaches thereto, — together with a me- 
morandum as to the practicability and expe- 
diency of effecting these ol)jccts, in con- 
nection with the appropriation of a portion 
of the Rolls’ Estate in Chancery-lane, — your 
Majesty’s commissioners have taken these 
plans, with the accompanying mcinoranduin, 
into their consideration ; and having heard 
evidence thereupon to tlu* extent which the 
terms of their cominission were deemed to jus- 
tify, they now humljly bog leave It) report to 
your Majesty the result. 

‘^The plans laid by Viscount Morpeth before 
this commission wore foiir in nuiuber ; two 
showing the site of the proposed building and 
the intended apjjroaches thereto, and i)roposing, 
in connexion with that site and those a]»- 
proaclies, tfiC execution of a line of street to 
form a main central ihorougbfare between the 
eastern and western divisions t)f the metropo- 
lis; the remaining two exhibiting the general 
.arrangement and disposition of Ibo inUriorof 
the building, and the sjkicc pri>j)osed to be made 
available for its intell^le^l j)urposes. 

“ Your iMajosty's eominissioners were in- 
formed that plans Xos, P> aiul 4 Inul, in refe- 
rence to the points iininediately above-men- 
tioned, received the aj)proval of I^ord Langdale, 
the Master of tlie Rolls. Into the fitness, 
therefore, or the applicability of those plans to 
till the requirements of a depository for public 
records they did not deem it incumbent upi)n 
lUem to jiKjiiire minutely. Their attention was 
directed, in the first place, to the plans whicli 
have been devised for improving the communi- 
cations in the vicinity of the jiroposed site; 
and, secondly, to the capacity and eligibility olf 
the site itself: having reference not only to the 
exigencies of the present time, but to any pro- 
bable demand for the enlargement of the build- 
ing within the next ccnlury. 

“Tn directing their attention to the matters 
falling more especially within their own pro- 
vince, your Majesty’s commissioners examined 
Mr. Richard Lambert Jones, the chairman of 
the London Fridge Aiiproaches’ Committee ; 
Mr. Henry Cole, one of the assistant keepers 
of the Records, acting, it is understood, on this 
occasion, with the jicrmission of the Master of 
Rolls ; and Mr. Pennethorne, the professional 
adviser of the commissioners of your Majesty’s 
Woods Upon all questions of metropolitan im- 
provement, who had also on this occasion been 
proceeding in communication with Mr. Henry 


Cole, who was directed by Lord Langdale to 
give to Mr. Pennethorne all the information in 
his power. 

“ Your Majesty’s commissioners were in- 
formed by Mr. Richard Lambert Jon<?s, that a 
plan for the formation of a street intended as a 
central communication between tlie eastern and 
western divisions of the metropolis,— that is to 
I say, between the great leading thoroughfares of 
Ludgate-hill, Fleet-street, and the Strand on the 
sQj;ith, and Snow-hill and Holborn on the 
north, — had been under the consideration of 
the London Bridge Approaches’ Committee two 
years ago; but that improvements in pro- 
gress, and contemplated in other parts of the 
city, had subsequently led to its suspension. 
The line then projiosed, commencing at the 
western extremity of Cheapside, and extending 
; to the site of the late Fleet-Prison, would liav'e 
passed over Farringdon-street by a bi idge, and 
would have terminated at the city boundary in 
Fetter-lane, with a branch extending nortliinto 
llolliorn, nearly opposite to Furnival’s Inn. Of 
tbeline proposed by Mr. Pennethorne, (to which 
your Majesty’s commissioners will refer hereaf- 
ter,) though not identical with the line above ad- 
verted to, Mr. Richard Lambert Jones expressed 
a favourable opinion. He considered that the 
line exhibited in plan No. 2, Vvould, if slightly 
altered, be at least avS good as any whic-h crould 
be devised ; and he thought it probable that, if 
the (a)mmlssioners of her Majesty’s Woods 
; could effect arrangements with t!\e Corporation 
of London, by which tlie apj)ropriation of the 
coal duties to purjKrscs of metropolitan im- 
provements could l>e placed iij)on an amended 
footing, the atilhoritics of the city would, out 
of any funds which might then l)e placed at 
their disposal, at once undertake to form the 
' j)orti{)n within their own ho\mdary. Mr. R. L. 
Jone.s further stated it to be hi< opinion, that 
whatever difficulties might imiiede the comple- 
tion of the whole plan No. 2, including the 
entire communication east and west of Fetter- 
lane, the execution of the more limited plan 
No, 1, as proj)osed by Mr. Pennethorns. com- 
: prehending the space between Fetter-lane and 
; (Hiancery-lane, would of itself effect a great 
: imjirovement. 

I “ From the evidence of Mr. Henry Cole, your 
j Majesty’s commissioners were enabled to in- 
i' form themselves respecting the several build- 
j ings in which the public records are at present 
; deposited. Nv) one of these buildings, accord- 
I ing to the evidence adduced before this com- 
j mission, a|)pears to have any special aptitude 
; for the purposes to which it is apjilied ; and in 
some instances it may be stated that they are 
decidedly unfitted to those purposes. Partly 
from want of space, and jiartly from ap]>rehen- 
sion of fire, the reception of the more modern 
and current class of records is understood to 
hav'e been suspended; and from these and 
other causes, the expense of lodging, maintain- 
ing, and pro te(‘ ting the records which are in 
cliarge, is stated to be from 1,500Z. to 2,OOOL 
per aniinin. 

“ Your Majesty’s comm’ssioners are in- 
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formed by Mr. Henry CJole, that the plans of 
Mr. Pennethorne having reference more imme- 
diately to the accommodation of those records, 
have been prepared in communication with the 
Master of the Rolls, from measurements fur- 
nished by Mr. Henry Cole himself, and in 
great measure under his own immediate super- 
vision : — that he considers them to present 
the best means of providing for the pressing 
exigencies of the present period, looking to the 
difficulty which the crowded state of the nietfb- 
polis must interxiose to the accomplishment of 
any plan upon a fitting scale and of more ex- 
tensive dimensions : — and that the Master of 
the Rolls had very carefully inspected these 
plans, had suggested alterations while they! 
were in progress, and, he had every re on to 
believe, had at length signified his approval. 

“Your Majesty’s commissioners believe that 
they are jiistifiea in inferring from the same 
evidence, that in the selection of a site for the 
proposed building, the Master of the Rolls is of 
opinion, that preference should be given to the 
immediate neighbourhood of the Inns of Court, 
and as far as possible, both on grounds of con- 
venience and of economy, to the approjwialioii 
of the Roll’s Estate, or some portion of it, to • 
that purpose. 

“ From the evidence of Mr. Henry Cole, 
your Majesty’s Commissioners were informed 
that the space Avhich the records now in charge 
would occupy in any building ])rovided for 
that purpose, would he 1 60,000 cubic feet ; 
that if the Welch and other records not at 
present actually in charge were added to that 
collection, these requirements would be in- 
creased to 225,000 cubic feet ; and that, look- 
ing at the probably increased deposits within 
the next century, there would be a further addi- 
tion of not less than 200,000 cubic feet re- 
quired within that period, making a total of 
425,000 cubic feet for the dejjosit of records 
alone. The requirements for access and ven- 
tilation, however, it is represented to your Ma- 

a 's commissioners, would considerably ex- 
that amount. It would involve, in Mr. 
Heniy Cole’s opinion, the approjiriation of a 
apace amounting to about 3,000,000 cubic feet 
for all purposes. Assuming that such extent 
of space could be provided, Mr. Henry Cole is 
of opinion, looking to portions of the estate 
which would still be unappropriated, that the 
probable exigencies of the next 100 years 
would be amply met by the proposed arrange- 
ments. 

“Mr. Pennethorne produced before your 
Majesty’s commissioners a plan which he in- 
formed them had been prepared in the year 
1834,-*-had been submitted l>y him to a com- 
mittee of the House of Commons, and in part 
appended to their report in 1838, — and haa, in 
certain portions, ana to a limited extent, been 
already executed. Proceeding eastwards from 
Long Acre, the line of thoroughfare then pro- 
posed by Mr. Pennethorne would have fussed 
along the south side of Lincoln^s-inn Fields ; 
across New-square and Fetter-lane ; over Far- 
ringdon-street by a bridge; thence to the west-; 


end of Newgatc-street ; and, widening • the 
north side of that street, would have terminated 
in Cheapside. The plan which has been sub- 
mitted for the e8{)ecial consideration of your 
Majesty’s commissioners, differs from the for- 
mer plan in some essential particulars : — it di- 
verges southwards from Long Acre into Carev- 
street, Lincoln’s-inn; traverses the north side 
of the Rolls Estate into Fetter lane ; and pro- 
j ceeds thence (in a line ne«ar]y identical wit!i one 
■proposed by Mr. Banning, the City Surveyor) 

; by a bridge over Farringdon-street ; passing by 
I the Sessions House Old Bailey, and Newgate 
Market, to the west-end of Cvheapside. 

‘ “ Your Majesty’s commissioners are in- 

formed, tliat the division southwards of the line 
of street from Lincolu’s-inn Fields and New- 
square, Lincoln’s-inn, has ])eeii proposed by 
Mr. Pennetliorne, in consequence of comiinini- 
cations with the Benchers of Lincohrs-inn and 
with the trustees of Lincoln’s-inn Fields, held 
two 5 'ears ago in rcftivnce to plans framed for 
other jnirposcs, and not proceeded with in con- 
sequence of the opposition which would have 
arisen in ]iarliiiinent, if any portion of that 
locality had been atVeclcd. 

Your Majesty’s cominissioners arc also in- 
formed, that a further object of Mr. Perme- 
thorne, in diverting that portion of the line 

• extending from Carcy-streel to Fetter-lane, was 
■ to render available for the purpf)ses of the Re- 
cord Office the largest ]K)Ssil>le portion of the 
Rolls FJstate ; and, at tlic satne time, in cou- 

' forniity with the recommendation of Mr. 

• Braidwood, and the requirements of the Mas- 

• ter of the Rolls, to provide, in the isolation of 
that building, an additional means of security 
against fire. 

“The portion cast of Fetter-lane is repre- 
sented by Mr. Pennethorne as being a slight 
modification of that proposed by Mr. Bunning, 
so as to unite Mr. Bunning’s general line 
' with his own. 

; “ Mr. Pennethorne is of opinion, that the. 

' line now submitted to your Majesty’s commis- 
sioners, in })laii No. 2, would, as a thorough- 
fare, compared with tlie line proposed to the. 
Select Committee of 183S on Metropolitan Im- 
provements, afford an equally advantageous 
; channel for the general traffii; of the town ; 
wdiile it would be more effective in relieving the 
, present excessively crowded traffic of the 
: Strand, and would present more convenient 
! means of communication between the Record 
j Office and the Courts of ham, in the event of 
I those courts being ever erected in the same 
j locality, 

I “Your Majesty’s commisMoners, as they 
have already intimated, did not feel it incum- 
bent upon them to examine Mr. Pennethorne, 
as to the details of plans Nos. 3 and 4. Inci- 
dentally, however, in reference to the question 
of a subsequent extension of the building, they 
think it right to notice, that the walls, accord 
ing to his plans, would be built of sufficient 
thickness to carry another story, whenever re- 
mired; and that the building might, gt a 
mtare time, be extended over the site of the 
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jaxlges’ chambers, and seven houses on the 
fiolk* Estate, fronting Chancery-lane. 

“ Tlje plan No. 2, may be divided into three 
portions, viz., the portion west of Carey- street ; 
— the portion more immediately connected with 
the proposed Record Office, extending from 
Ccircy-street to Fetter'-hine ; — and the portion 
east of Fetter-lane, the whole of which last is 
within the limits of the city. 

‘‘ I'hc centre portion of this plan, and that 
to which alone your Majesty’s commissioners 
think it necessary at present to direct their 
attention, is shown more at large on the plan 
numhered 1 in the Aj)pendix ; and Mr. Penne- 
thorne is to he understood as having hitherto 
confined his estimates to this portion. 

rijc object of the plan No. 1, is to distin- 
guish !)y colours the Rolls Estate from other 
properly in the immediate vicinity ; and to ex- 
hibit the recpiiremcnts of the |»roposed Record 
Office in respect to site, — whether by occupa- 
tion of parts of the Rolls h'state, or by ac(nii- 
sitions of other pro]icrty, and for the formation 
of streets around the building. 

“The net ultimate cost of i)urchasing these 
properties, of forming the streets in the imme- 
diate localit}'’, and of erecting and fitting u])lhc , 
proposed llecord Office, according to these 
plans, would be — j 

For the cost of the Imilding £175,000 j 

of the fittings 31,500 | 

200,500 ! 

For ])urchases . . . £203,500 j 

Deduct [)rohable return from ) ^ j 

ground-rents . . . j ' j 

2 43,500 I 

Total net cost . . £450,000 j 

In the memorandum referred to this (’om- ! 
mission, witli the j)lans, Mr, Pennethorne 
observes, that the cost of the jmrchase.s may 
be apportioned thus ; — 

For the Record Office . . . £130,107 

For the improvement of the thorough- 
fares 112,908 


the attention of your Majeaty^s Govemnwut ta 
the central portion only of that pl^>— Aat 
portion, for the execution of which the acquire- 
ment of property would become necessary in 
reference to any immediate proceeding con- 
nected with the erection of a new Record Office ; 
and, looking to the testimony of Mr. Richard 
Lambert Jones in favour of executing such 
portion, even in the event of the more extended 
line not being adopted ; — lao^i ng to the ap- 
proval ])y the Master of the Rolls of the parti- 
cular site proposed for the Record Office, and 
of tlie approaches thereto ; — and looking to the 
evidence of Mr. rennethorne, showing the ad- 
vantages vv'hich would accrue to the ])ublic from 
connecting these important objects with each 
other, — your Majesty’s commissioners are of 
opinion that, if measures be adopted by the 
Govern iiient for the erection of such a build- 
ing, such ])ortioii of Mr. Pennethorne's pro- 
posed lines of streets as are comprised in plan 
No. 1, should l)e at the same time executed. 
Yoiir Majesty's commissioners think it their 
duly, however, at the same time to add, that 
the line of communication ])roposed by plan 
N(». 2, is (irrespectively of the special advan- 
tages of crcdiiig an office for the records of the 
kingdom on the site suggested) the most eligi- 
ble and the most practicalde line for connect- 
ing the eastern and western portions of the 
motro])()li-, and that it would very advantage- 
ously increase the facilities of communication 
within the same. 

“ Your Majesty’s commissioners have the 
sati^;faclion of adding lliat, having submitted 
the })reccding page^- of this report to the Mas- 
ter of the Rolls, his Lordship has signified his 
approval both of the j)lans for the Record 
Office, and of the site proposed for the huild- 


£24 3,015 

The gross sum being nearly in accordance with 
that stated in his evidence before this commis- 
sion. 

“ Your Majesty's commissioners are not ap- 
prized of the funds out of which it would he 
proposed to defray any portion of this expen- 
diture ; nor are the evils to the remedy of which 
those funds would he more immediately ap- 
plied, a fitting subject for comment on the part 
of this commission. On the other hand, the 
necessity for providing vent for the over- 
crowded traffic of the central portions of the 
metropolis, by the formation of new thorough- 
fares in a direction cast and west of Temple 
Bar, has been so frequently urged in evidence 
before Select Committees of Parliament, that 
yoiir Majesty’s commissioners have not felt it 
requisite to near further evidence on this point 
«n the present occasion. They think it neces- 
sary, indeed, at the present moment, to direct 


(L. S.) 

Morpeth. 

(L. S.) 

luVTrLKTON. 

(L. S.) 

Col rornk. 

(L. S.) 

John Charles IIerries. 

(L. S.) 

John IIumpiiery. 

(L. H.) 

CfEoROE Carroll. 

(L. S.) 

Roueut Harry Inglis. 

(L. S.) 

Charles Lemon. 

(L. S.) 

Henry Thomas Hope. 

(L. S.) 

Alexander Milne. 

(L. S.) 

Charles Gore. 


Oyire of JVoods, I3tk July^ 1847. 


CONSTRUCTION OF THE BANK- 
RUPTCY AND INSOLVENCY ACTS. 

ORDER OF PROTECTION. — PDEA IN BAR.— - 
COMMISSIONERS* JURISDICTION. 

Jones V, Pontifex. 

The defendant in this suit presented his pe- 
tition to the Court of Bankruptcy, which was 
dulv filed, and in the schedule to such petition, 
the’defendant included the name of the plaititiflT, 
and the amount for which this action was 
brought, viz., 302. 3s. 2d. On ihc 23rd of 
April, 1845, the defendant obtained his final 
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order for protection from process under 5 & 6 
Viet. c. 116, and 7.& 8 Viet. c. 96. In the pe- : 
tition was contained a proposal that the defend- 
ant should pay into the hands of the official as- 
signee the ^um of 21. monthly, for the gradual 
liquidation of his debts. The defendant failed 
in keeping up the instalments pursuant to such 
proposal. The plaintiff was appointed the trade 
assignee. On tne 12th Jan. 1846 , the plaintiff 
(a butcher) brought his action to recover the 
amount of his debt, 30l. 3s. 2d., for meat sup- 
plied to the defendant, being for the same debt 
as was included in the defendant’s schedule. 
The defendant appeared to the action, but did 
not plead thereto, being advised that he could 
not plead his protection in bar. Judgment was j 
signed by default. On the 15th Ajml, 1847, a j 
writ of sd, fa. was issued to revive the judg- j 
ment, and notice thereof, dated .30th April, ; 
1847, was shortly afterwards served upon the | 
defendant. Tlie defendant took no notice of ; 
the aW. fa., whereupon a ca. sa. was issued, 
and he was taken and put in gaol at Worcester. ; 

On the 2()th July, 1847, the defendant’s at-; 
torneys applied to Mr. Commissioner Holroyd, I 
(who was then sitting for Mr. Commissioner ’ 
Evans, the commissioner who had signed the 
defendant’s protection,) through Mr. Lunas ^ ' 
their counsel, who moved the court for an order 
to discharge the insolvent from the custody of 
the keeper of the gaol at Worcester. Mr. : 
Comtjaissioner Holroyd, after hearing the argu- : 
ments of Mr. Lucas, refused to make such • 
order. Mr. Lucas therouj)oti made the follow- = 
ing indorsement upon his brief, which was i-cad • 
over to the commissioner and approved by him, j 
and signed by Mr. Lucas. \ 

‘^Mr. Commissioner says, he is of: 

opinion, the 29 th sect, of 7 & 8 Viet. c. 9u, ap- | 
plies to cases where a protecting order has ; 
been granted under the 2Sth sect, of that act, ; 
and therefore the prisoner is not entitled to his I 
discharge by virtue of that 29th sect. 'J’lie ; 
commissioner is further of opinion, that the ! 
case of Toomer v. Ginycl ^ does not sufficiently ’ 
decide, that the prisoner might not have pleaded i 
in bar to the plaintifi’’s action, the ])lea given | 
by the 10th sec., 5 & 6 Viet. c. 11(5, as in the 
present case the final order is not merely an 
order for protecting the ])erson (as in Toomer 
V. Gingd) but for protection anti distribution, 
and as the 74th sect, of the 7 & 8 Viet. c. 96, i 
enacts, that (except as herein provided) the 
5 & 6 Viet. c. 116, is not repealed or in any 
way altered — and there being nothing in the 
7 & 8 Viet., repealing or affecting the plea in 
bar given by the 6 & 6 Viet. c. 1 16, s. lo, the 
commissioner cannot order the prisoner’s dis- 
charge under any general jurisdiction the court 
may possess.” 

The defendant’s attorney, therefore, on the 
23rd July, 1 lS 47, took out a summons to show 
cause why the defendant should not forthwith 
be discharged out of the custody of the keejier 
of the county gaol at Worcester, he, the de-| 

Law Journal Reports, Dec. 1846, Com. 
Pleas, p. 255. 


fendant, having filed his petition in the Court 
of Bankruptcy, and included the name of the 
plaintiff*, and the amount for which this action 
was brought in his, the defendant's schedule to 
such petition, and obtained his final order for 
protection from process under 5 & 6 Viet. c. 
116, and 7 & 8 Viet. c. 96, previously to the 
commencement of this action. Tbis summons 
was attended by the attorneys of the plaintiflf 
and defendant. 

Mr. Baron Platt was of opinion, that the de- 
fendant could not have pleaded his protection 
in bar to this action— that the defendant not 
having kept up his instalments pursuant to 
the pro})osals contained in his final order, was 
nothing to the plaintiff — that the commissioner 
had power to imprison the defendant for such 
default. 

llie ])laintilf’s attorney then stated, that the 
defendant had renewed the debt by entering 
into a fresh contract, and had paid money to 
him on accoimt. The judge accordingly 
adjourned the summons till 27tli July, 1847, 
for an affidavit of these facts. When the 
parties again attended, it did nf)t apjiear from 
the plaintiff’s attorney’s affidavit, or otherwise, 
that the defendant had renewed the del>l;. But 
the judge stated that the defendant having neg- 
lected to take notice of ihesn.fa., hi‘ wished 
to consider that j)oint, and took the papers 
home with him. On the following morning 
the judge made the order for the defendant’s 
discharge, hut no action to ]>c ]>rought. 

Plaintiff”s attorney, Mr. 11. 1). Draper. 

Defendant’s attorneys, Messrs. Smith, Wit^ 
ham, and Brookjiekl. 

SELECriONS FROM OORRESPON- 
DE.XCE. 


To the Editor of the Jjegal Observer. 

ATTOKNEYs’ GOWNS. 

Slu, — 1 have seen with some surprise that 
you advocate the use of the gown by attorneys 
attending the County Courts as advocates ! 
upon what ground 1 know not. llesj)ectable 
solicitors reejuire no badge of distinction, and 
why should they choose this time of all 
other.s to assert their dignity ? The legislature 
has so far thought j>roper to insult them, as to 
make it dependent upon the whim of the judge 
— it may r)c of only eight years standing — 
whether they shall be heard or not — or whether 
they shall receive any fees ! The only use of 
the gown as it appears to me is, that there is a 
little bag attached, in which barristers used of 
old to put their fees, and as caps are not worn 
in court, it may be useful to hold the bag to 
the judge when they have to pray that he will 
“ have mercy upon the advocate.” I have met 
with the inclosed letter, which expresses the 
universal feelings of the Manchester attorneys. 

Manchester. A Constant Reader. 

The following is extracted from the letter 
referred to : — 

I have received a circular letter from Mai- 
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dojk, urging me and others of the profession in 
Manehester, to assert our privilege of wearing a 
gown before the magistrates in petty sessions, 
at the quarter sessions, and assizes, and more 
particularly before the judges at the new County 
Courts. What my friends propose by bedeck- 
ing themselves in their peacock^s feathers, I 
know not. If some test of the honour and 
abilities of those attending the courts could be 
applied before the gown was put on, I grant it 
might be a source of ambition to earn such a 
badge, but it is not proposed to exclude the 
disreputable practitioner. It is not for a mo- 
ment su|)posed that the gown would add either 
to the abilities of the wearer, or induce the low 
practitioner to leave off their nefarious prac- 
tices. Indeed, I fear it would tend to raise the 
low practitioners upon more of a level with the 
respectalile, in the eyes of the lower orders, and 
in so much do harm. The time it is j)roposcd 
to introduce the gown ap]^ears to me very ex- 
traordinary. Attorneys have lived, and as a 
body have been highly trusted and highly re- 
spected for so many years, that they have 
hitlierto w'anted no outward shf)’.v ; but now the 
legislature has established courts througliout 
the kingdom expressly excluding attorneys from 1 
practising in them, excepting on sufferance, and | 
in nine cases out of ten no fees allowed, they j 
are urged to support their dignity, but at the ; 
same time to kiss the rod that is to scourge ’ 
them « - to strut about the courts with their | 
gowns, mere shells, the kernels being removed. I 
1 sincerely trust the County Courts may ]>rove ! 
of service to the public, but unless attorneys ' 
are admitted, and small but remunerating fees ' 
arc allowed them as a matter of right, I doubt • 
it. The wary will at all limes overreach the i 
unwary, and I defy the judge to unravel the I 
case. As to Manchester the attorneys are too j 
wise to ad«)pt the gown ; if retained by their | 
clients they will attend the court as now con- 
stituted, but not unless they are retained, and 
their clients will not liavc less confidence in 
them, or less respect for them if they appear in 
their black coats. 

An Old J^awyku.” 

ATTORNEY. — COSTS. 


WITNESS. — SHAREHOLDER. 

Is a shareholder in a joint-stock bank, and 
who is not a public registered officer of it, a 
competent witness on behalf of the bank, in an 
action by its public registered officer, against a 
party for recovery of the amount of a bill of 
exchange. 

An Old Subscriber. 
PROCEEDINGS OF LAW SOCIETIES. 

METROPOLITAN AND PROVINCIAL LAW 
ASSOCIATION. 

The Committee of Management have issued a 
concise statement of the objects of this Asso- 
ciation, abridged from the former address, with 
a list of the members at present enrolled. 

The Country Law Societies are zealously sup- 
porting the association, as will ajjpear from 
the following resolutions : — 

YOUKSHIKE LAW SOCIETY. 

At a General Meeting of the Yorkshire Law 
Society, held at llockwood's Hotel, Pave- 
ment, York, on Friday the 16th July, 
3 847- William Richardson, Esq., the 
])resident, in the chair. 

It was resolved, 

Tliat this meeting approves of the objects of 
the Metropolitan and Provincial Law Associa- 
tion, set forth, in the address of the coramfttee 
of management, and is of opinion that the time 
has arrived when a general union of all the 
members of the j)roie8sion is imperatively re- 
quired, for the purpose of resisting further ag- 
gressions upon them. 

Unit the members of this society in their 
various societies throughout the country, be 
requested to submit the address to such gentle- 
men as may offer themselves as candidates at 
the next general election, to ascertain their 
views respecting the matters therein contained, 
preparatory to the state of the profession being 
brought before parliament. 

That the new association be recommended to 
the cordial su])port of the profession in this 
county, and that a donation of 25/. in aid of 
its funds be made by this society.*^ 


A., living within the jurisdiction of the South- 
wark Court of Requests, prior to the estaldish- 
ment of the New County (/ourts, was sued for 
a debt of 4/. odd, in the Court of Requests, 
riis attorney advised him to defend the action, 
and that the Court of Requests had exclusive 
jurisdiction to de!)ts of 5/. A writ of trial was 
issued, and a verdict found for the plaintiff. 
It appears that l)y a subsequent act, the superior 
courts had a concurrent jurisdiction, and which 
the defendant’s attorney neglected to look at. 

Is the attorney liable in damages to the de- 
fendant in consequence ? 

Can the attorney, considering such neglect, 
recover his costs from the defendant ? 

L. 


MANCHESTER LAW ASSOCIATION. 

Resolved, — ^I'hat Mr, Crossley, M)*. Makin- 
sou, Mr. Heron, (Town Clerk of Maiiclicster,) 
Mr, Gibson, (Town Clerk of Salford,) Mr. 
Allen, and the Hon. Secretary, be ai>pointed a 
deputation for the purpose of submitting to the 
members for Manchester and Salford, the 
address issued by the Metropolitan and Pro- 
vincial Law Association, and to rerjuest their 
earnest consideration of the same. 

DENBIGHSMIUK AND FLINTSHIRE LAW” AS- 
.SOCIATION. 

At a General Meeting of the Denbighshire 

' We stated the substance of these resolu- 
tions on the 24th Julj', p. 295, ante. 
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and Flintshire Law Association, held at 
Ruthin, July 2G, 1847. Mr. Peers in the 
chair. 

Resolved, Xinter alia). 

That a copy of the address of the Metropo- 
litan and Provincial Law Association be for- 
warded to siich gentlemen as may ofier them- 
selves as candidates for the counties and 
boroughs of Denbigh and Flint, at the ap- 
proaching general election, for their serious 
considerdtion of the topics therein referred to, 
preparatory to the state of the profession being 
brought before parliament ; and that the mem- 
bers of this society who may be retained as 
electioneering agents, be requested to call the 
earnest attention of the resj)ective candidates to 
the subject-matter of the said address. 

J. Lewis, Ho/i, Secretaty. 

On tlic subject of these parliamentary exer- 
tions we refer to another jau t of this number, 
)). 3G1, aute» 

ANALYTKbVI. DIGFSF OF CASES, 

REPORTED IN THE COURTS. 

Common JLalu Courts. 

LA fl ^ OF . I TTO RNE VS, 

ACTION 11 Y AN ATTORNEY. 

See Veufw, 

ARREST OF ATTOKNEV. 

See p7'irifeye. 

ARTICLES OF CLERKSHIP. 

Enrolment, — Return of premium .— in 
September, 1S43, a jiarty was articled to an at- 
torney, wlio neglected to have such articles 
duly enrolled, but at the tiine of the execution 
handed them over to the clerk to keep them 
safely, and never afterwards took any measures 
to get them enrolled ; and it was sworn by the 
clerk that he was ignorant of the necessity of 
such enrolment, and thought everything neces- 
sary had been done until November last, and 
had since made ineffectual attempts to induce 
his master to get the articles enrolled, and was 
treated with j>ersonal violence by him; the 
court granted the clerk permission to enrol the 
articles himself, and directed that the service of 
such clerk (three years and a-half) should be 
computed from the date of his articles. 

And also granted a rule calling upon the at- 
torney to show cause why the clerk should not 
be discharged from his articles, and why it 
should not be referred to the Master to report 
what part of the premium should be returned. 
Expart e John Ukwin, 34 L. O. 13, 

ATTACHMENT. 

See Underlakiny, 

BILL OF COSTS. 

1. Chancery , — Common Law. ^Vi^er^.a© 
attorney’s bill contains charges for business 
done in the Court of Chancery and also in 


a common law court, it should mention 
each court in which such business was 
ITierefore, where a bill stated that some of the 
charges were for business done in the Court of 
Chancery, and it did not appear in what comt 
the other business was done, except that the 
items showed that it must have been in one of 
the superior common law courts : Held, insuf- 
ficient, under the 6 & 7 Viet. c. 73. Ivimcy v. 
Marks, 34 L. O. 107. 

2. Court in which proceedings are taken.— \n 
attorney’s bill must show the court and the 
cause in which the business referred to in it, or 
the greater part thereof, was done. 1 hese par- 
ticulars should be expressly stated, (held to be 

\necef;sary by Mnule, J.,) or must be capable of 
being collected by fair and reasonable ^ intend- 
ment from the nature of the several items of 
charge. Martindale v. Falkner, 2 C. B. 706. 

Ca^es cited ia the jndi;nient; Lewis v. Prim- 
rosp, 13 Law J., (N.S.) Q. 13., 218; 6 B. 
2d:> ; Frowd v. Stillard, 4 C. ^ P. 51. 

3. An attorney's bill must gwe in some part 
of it substantial information of the court in 
which the business has been done. Engleheart 
V. Moore, 4 D. & L. 60. 

Case citnd in the judgment : Lewis r. Primrose, 
6 Q. B. 2u5. 

j CERTIFICATE, RENEWAL OF. 

i Where an attorney has neglected to procure 
i a stamped certificate to practise within twelve 
months from the time of his admission, the 
court will, under special circumstances, tlia-. 
pense with his giving the requisite notices 
under the rule of Easter Term, 1846, and allow 
him to take out his certificate at once, without 
payment of any arrears. Exparie Weymouth^ 
34 L. O. 252. 

CLIENT. 

In an action brought in the name of the cx- 
1 ecutor of a deceased party by a receiver ap- 
; pointed by the Court of Chancery, to recover 
j a debt due to the esta^p, a judge’s order was 
’ made by consent to stay proceedings, on pay- 
I ment by the defendant of a certain sum, to- 
' gather with costs to be taxed as between at- 
torney and client ; ” Held, on motion to re- 
j view the Master's taxation, that the costs of 
j obtaining the requisite permission of the Court 
of Chancery to bring the present action, were 
not costs which the defendant was bound to 
pay under the above order. Lipscombe v. 
Turner, 4 D. & L. 125. 

counsel's SiONATURB. 

A verdict having been taken for the plaintiff 
sulfiect to a case to be settled bv a banister, 
ana the defendant having refused to procure 
the signature of a serjeant to the case when so 
settled, the court made a rule, that the record 
and poBtea should be delivered by the assoeiate 
to the plaintifF, unless the defendant shouiM^ 
within a week, cause the case to be signed. 
Doe d. Phillips v. Rollvnys, % C. 

LIEK« . 

F. and JR., attorneys in partnership, are cm-* 
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ployed by J. R. dies, and K is afterwards em- 
ployed by J. as his attorney* and in respect of 
work done after the death of JR., certain deeds 
are given into the custody of P, by J, The bill 
of costs for work done by ¥. after the death of 
R. was paid by J., but the joint account was 
unpaid. 

Held, tliat F. had no lien on those deeds so 
as to enable him to retain them in respect of 
the bill of costs due from J. to F. & R, In re 
Ford, 34 L. O. 277* 

NEGLIGENCE. 

Filing return of writ. — Under the 2 W. 4, c. 
39, s. 10, which says, that the writs therein 
mentioned shall be returned non est inventus, 
and entered of record,” an attorney is bound 
to make the return of non est inventus, and to 
bring the writ, with such return, to the j>roper 
officer of the court to be by him filed of record, j 
The word “ returned ” in the statute includes 
filing so far as an attorney can file a writ. 

In an action against an attorney for negli- 
gence, the declaration alleged “ that the de- 
fendant did not nor would hie tlie said writs.” ; 
Held, that if there was any sense of the word ! 
** file ” in which an attorney could be liable to | 
perform that duty, the declaration would after ' 
verdict be good ; that in this case there was such ' 
a sense of that word, as he was bound to bring | 
the writ to the proper officer in order to be filed I 
of record. The judge having received evidence j 
of what was the practice in this respect, directed | 
the jurors, that the omitting to act in accord- 
ance with an established j>rcictice was negli- 
gence, and he left it to thtMu to say whether 
that practice had been so well understood that 
the plaintiffi had been guilty of gross negli-- 
gence. Held, no misdireciion. Hunter v. | 

Caldwell, 34 L. O. 1 1 . 1 

ruiviLEGE. I 

County Court. — Arrest. — On motion to dis- 
charge out of custody an attorney of this court | 
who had been arrested whilst attending in his \ 
])rofcssionai capacity at a County Court : Held, \ 
that the affidavit need show that he had j 
signed the roll of attorneys of the County | 
Court, in pursuance of the 0 iSi 7 Viet. c. 73, s. t 


UNDERTAKING. 

Consideration. — Attachment. — Final judg- 
ment having been signed against G., his at- 
torney wrote to the plaintiff as follows ; — In 
consideration of your agreeing to suspend exe- 
cution upon this judgment, 1 hereby undertake 
to make an arrangement with you respecting 
payment of the debt and costs prior to G. 
being discharged from prison under his present 
detainers ; or in the event of your not agreeing 
to the terms offered by me, to inform me in 
sufficient time of G.^s intended discharge, so 
that you may not be deprived of your power of 
lodging a detainer against him Held, not to 
amount to such an undertaking to pay debt and 
costs as the court would enforce. 

It is no answer a rule calling upon an at- 
torney to i>erform an undertaking given in a 
cause in this court, lliat he is not an attorney 
of this court. Thompson v. Gordon, 4 D. &; L. 
49. 


Action by attorney. — In an action by an at- 
torney since the Uniformity of Process Act, ho 
does not waive his privilege of retaining the 
venue hi Middlesex, by suing in person, without 
naming himself attorney on the record. 
Cutts V. Surridtjp, 4 L). & L. 37M- 

Case cited in the jud'^meiil : Wii^ht v. Shinner, 
4 Dovvl. 715 ; 1 6c W. 1 11. 


LAW OF COSTS. 


API r DAVIT. 


Addition. — Jurat. — Where there is a defect 
in the jurat of an affidavit th.e court ivill dis- 
charge the rule with costs. 

In an affidavit made by general deponents 
the name of one was written against the jurat, 
but it did not aj)j>c*cir that he was the person 
making the affidavit. Held, insufficient. 

An affidavit must contain llie addition of 
each deponent. Cobhett v. Oldfield, 33 L. O. 
551. 


AUBITKATION. 


See Taxation. 


27 ; or that there was no roll of attorneys kept 
in tlie County Court. Clutterbuck v. llnlh, 4 
D. & L. 80. 

TAXATION. 

In the year 1840, an attorney in London em- 
ployed an attorney at Cambridge to prosecute 
a person for bribery. There was no agreement 
as to agency charges. In the year 1841, a bill 
was delivered, and another in the year 1842, 
both unsigned. In the year 1847* a signed bill 
was delivered, and a month afterwards an ac- 
tion was commenced. A judge at chambers 
having made an order to tax the bill : Held, 
on motion to rescind the order, that the bill was 
taxable, (overruling In re Simmons, 3 D. & L. 
156)i and that the delivery of the signed hill 
was a ** special circumstance'^ which autho- 
rized the taication* although the defendant 
might have taxed the unsigned bills. Billing 
V. Cop2}Ock, 34 L. O. 159. 


DISCONTINUANCE. 

After judgment for defendant on demurrer to 
one of several counts, the plaintiff took out a 
side-bar rule to discontinue the action generally, 
(see Reg. Gen. Hil., 2 \V, 4, art. 106 ). The 
defendants costs, not of the demurrer only, 
under 3 & 4 W. 4, c. 42, s. 34, but of the whole 
action, were taxed on tlie rule to discontinue, 

I treating that rule as the termination of the 
action, and were received by defendant’s at- 
torneys as defendant’s costs “ on discontinuance 
of the action.” Judgment was entered up on 
the record for the defendant on the first count 
only: Held, that the discontinuance, being 
issued after judgment without leave of the 
court, was irregular, and that the judgment 
w’as also irregular. The judgment was set 
aside without costs. Benton v. Polkinghome 
l6 M. & W. 8. 
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FEME COVERT. 


A feme covert who succeeds on a plea in bar 
of coverture, is entitled to costs* Findley v. 
Farquharson^ 4 D. & L. 165. 

INTERFLEADEK. 

Issue. — Judge at chambers. — Where a judge 
Rt chambers has directed an interpleader issue, 
any subsequent ap])lication as to costs, &c., 
must be made to the same judge, and not to 
the court. Marks v. Ridgway, Collins v. 
Ridgway, 34 L. O. 255. 

JUDGMENT AS IN CASE OF A NONSUIT. 

Costs . — Semble, that a defendant is ndt en- 
titled to judgment aa in case of a nonsuit, 
when the plaintiff has allowed two assizes to 
elapse without proceeding to trial after issue 
joined on a feigned issue under the Tithe Com- 
mutation Act, 6 & 7 W. 4, c. 71, s. 40, but 
should move for the costs of the action under 
that section. 

The discretion as to allowing costs in such a 
case is to be exercised in accordance with the 
general rule which gi\'cs costs to the successful 
party, uidcss there be special circumstances to 
justify a departure from such general rule. 

When, therefore, the jdaintiff declined to 

E roceed to trial, because a decision of the court 
ad so narrowed the issue as to render it inex- 
pedient for him to incur the expense of a trial : 
Held, that tlie defendants were entitled to their 
costs. Tomlinson v. Boughey, 2 C. B. B44. 

MANDAMUS. 

6^-6 IV. 4, c. 7d, 5. 92.— CerA/orari. — The 
town council of L. dismissed A., the town 
clerk, and refused to allow him compensation. 
A mandamus issued, and the town council re- 
turned that they had dismissed A, for miscon- 
duct, and set out the grounds of dismissal. 
The return was traversed, the jury found a 
verdict for A., and a j)eremptory mandamus 
issued to award compensation. 

Held, that the town council, acting under a 
bond fide supi)osition that A. had been guilty of 
misconduct, the costs of these proceedings 
were properly allowed out of the borough 
fund, under the 92nd section of 5 & G W. 4, c. 
76. 

That a retainer given by the town council to 
their attorney to show cause against the writ of 
mandamus, was sufficient to justify him in the 
subsequent proceedings taken in resisting the 
claim for compensation. 

It is no objection to this order returned by 
eertiorari, that no bill of costs had been pro- 
perly delivered. 

A notice of a meeting to take into considera- 
tion the accounts of the borough is sufficiently 
e.xplicit ; at all events, the party objecting 
should have attended the meeting, and there 
have objected to the payment of these costs. 
The Queen v. The Town Council of Litchfield, 
34 L. O. 104. 

NOTICE OF TAXATION. 

Postponement of trial. — Where a party ob- 
tains an order for the postponement of the trial 


of a cause on payment of costs of the day, he 
must give notice of taxation of such costs, 
otherwise the other party may go on to trial. 
Waller v. Joy, 16 M. & W. 60. 

I POSTPONEMENT OF TRIAL. 

Appointment to tax. Where a defendant ob- 
tains a judge’s order to postpone a trial on pay- 
ment of costs, he should serve an appointment 
to tax with the order ; and where he omitted to 
do so, and the |daintifF treated the order as a 
nullity, and proceeded to trial, the court re- 
fused to set aside the verdict so obtained, except 
upon payment of costs by the defendant, 
j Waller v. Joy, 4 1). & L. 338. 

I Sec Witness. 

j REGISTRATION APPEAL. 

Fffect of judgment. — After the court has 
I granted costs on tlie final determination of a 
registration apjical, it will not entertain an ap- 
^ plication to rescind the order with respect to 
! costs. Gale v. Chubb, 33 L. O. 355. 

i REMANET. 

1. The costs occasioned by a cause being a 

• renianet are costs in the cause not taxable as 
I costs of tlie trial, on a rule for a new trial on 
i payment of costs. Bentley v. Carver, 2 C. B. 

! 817. 

2. In an action of trespass the defendant 
; pleaded four pleas, upon which issues were 
joined. The cause was entered for trial at the 
; assizes, and made a remanet. The defendant 

• afterwards obtained an order to amend one of 
I the pleas, and tlie cause was tried at a subse- 

I quent assizes, where a verdict was given for the 
i defendant on the amended plea (which covered 
i the whole cause of action) and for the plaintiff 
; on the other jdeas : Hvld^ on motion to review 
j the taxation, that the plaintiff* was entitled to 
I the costs of the remanet. Walker v . Blacklock, 

‘ 4 D. & L. 4, 

\ 

I SEVERAL IS.SUEH. 

I In an action on the^ease for defamation, the 
I declaration containedTthree counts. At the trial 
the verdict was for the defendant on the two 
first counts, and for the plaintiff on the third 
count, with 150/, damages: subsequently the 
Judgment was arrested on the third count: 
Held, that the defendant was only entitled to 
his costs of the issues found for him, and not to 
the general costs of the cause. James v. Brook, 
34 L. O. 105. 

SPECIAL CASE. 

1. Where, upon the moving for a new trial, 

I the parties agree to state a sjiecial case, (nothing 
I being said about the costs,) but no case is utli- 
‘ mately agreed upon, the costs of such abortive 

case are not costs in the cause. Foley v. Bot- 
\field, 16 M. & W, 65. 

2. Where, after verdict, the court recom- 
mended a special case, which was acceded to 
by both parties, but which was never finally 
settled, by reason of the defendant’s d^oult : 
Held, that the plaintiff, who held the general 

j costs of the cause, was not entitled to the costs 
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of the abortive special case. Foley v. Botjield, 
4 D. & L. 328. 

SUGGESTION ON RECORD. 

See TVespass, 

SUMMONS AT CHAMBERS. 

Costs after abandonment, — After a summons 
obtained before a judf^e at chambers has been 
abandoned by the party obtaining it, this court 
will not entertain an application to compel such 
party to pay the costs consequent thereon. 
The mode of enforcing payment (if at all) is 
by another summons at chambers. Stockbridge 
V. Owen, 34 L, O. 135. 

See Interpleader, 

TAXATION. 

Arbitralion, — After issue joined in an action 
on the case for diverting a water- course, “ all 
matters in dilference in the cause were re- 
ferred by a judge’s order to arbitration, “ the 
costs of the said suit to abide the erent of the 
award ;” but no power was given to the arbitra- 
tor to certify under the 3 & 4 Viet. c. 21, s. 2. 
The arbitrator found for the plaintift' on all the 
issues, and assessed his damages at 6d, ; and 
the Master thereupon allowed the plaintifl* the 
full costs : Held, upon motion to review the 
taxation, that the court would construe the 
meaning of the parties to be, that the 3 & 4 
Viet. c. 24, s. 2^ should not apply ; and that, 
therefore, the taxation was correct. Griffiths v. 
Thomas, 4 D. Si L. 109. 

Sec Notice of Taxation. 

TRESPASS. 

After notice . — 3 4 Viet, c, 24. — Suggestion 
on the record. — Where, in an action for a tres- 
pass cornuiittcd after a notice not to trespass, 
the dajnages recovered are under 40.v., and the 
judge at the trial does not certify, the plaintiff* 
is entitled to enter a suggestion on the record 
of such notice, in order to obtain his full costs. 

A notice that, unless the defendant removed 
certain stakes in such a manner as should be 
satisfactory to the plai«tifF, a further action 
would be brought, is a sufficient notice not to 
trespass within the meaning of the 3 & 4 Viet. 
C. 24, with reference to the question of costs in 
a second action of trespass for continuing to 
keep up such stakes. Bowyer v. Cook, 34 L. O. 
lOO. 

TRIAL. 

See Notice of Taxation s Postponement ; 
Witness, 

WITNESS. 

Postponement of trial. — A trial was post- 
poned, on the application of a defendant, from 
the Summer to the Spring Assizes. Proceed- 
ings were afterwards stayed on payment of 
debt and costs. 

The court held that the Master was right in 
allowing subsistence money to a materi^ wit- 
ness detained by the plaintiff* from the time of 
his first attendance pursuant to the subpoena, 
to that of settling the action. Evans y, 
Watson, 4 D. & L. 193. 

Case cited in the judgment: Berry v. Pratt, 1 B. 

C. 276 2 D, & lU 424. 


or Courts : Lord Chancellor. 379 

RECENT DECISIONS IN THE SUPE-^ 
RIOR COURTS. 

REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

I Hurfi ChantcHor. 

Jenkins v. Jenkins, July 29ih, 1847- 

NEW ORDERS (nO. 6S). — LEAVE TO AMEND. 

— URASONABLE DILIGENCE. 

Unless reasonable diligence he shown by the 
plain tiffi in moving under the 08 f A Order of 
May, 1 HAo, for special leave to amend his bill, 
the court will refuse such motion when the 
proposed amendment would mtirely alter the 
frame of the bHl and materially affect the 
i other defendants, 

i Mr. Collins moved to discharge an order of 
j the Vice-Chancellor of England refusing the 
I plaintiff leave to amend his bill by striking out 
I the name of a co-plaintiff* for the purpose of 
! making the latter a defendant and thus obtain- 
I ing his evidence in the cause. The bill was 
; filed in October, 1840, with the object of 
: establishing a charge of 100 jiounds on a cer- 
; tain estate, under a deed in which the bill 
^ alleged that erasure had been made of the 
; 2 oris and the p, leaving merely the figure and 
^ letters of I ounds. The answer to the original 
. bill was filed on the 2nd of November, 1846, 

: and denied all knowledge of any erasure, or of 
I the party by whom it had been made, or that it 
I was the settlor's intention to charge the land 
j with the sum alleged in the bill, and submitted 
i that such could not have been his intention, as 
\ the space between the figure J and the letters 
! onnds was not sufficient for the insertion of 2 
I or/6* and a p. Notice of motion to produce the 
’ deed was served in March, 1847, and on the 
■' 7tli of the following June the motion now ap- 
pealed against was made by the plaintiff', but 
was ordered by the Vice-Chancellor to stand 
; over for the ])urpose of affording to the plaintiff 
; an o])portunity of showing that he had used 
! due diligence in proceeding with the suit since 
! the filing of the defendant’s answer. The 
; motion was ultimately refused on the l/th of 
jJuly. Some delay had been occasioned by 
i going before the Master in May last, previously 
to applying to the Vice-Chancellor, 

Mr. Collins read an affidavit of the solicitor, 
stating the dates of several applications and in- 
I quiries respecting evidence of the erasure, and 
! submitted that the court would permit the 
I amendment upon payment of the costs of the 
application and on giving security for those 
which had been incurred by the co-plaintiff^ 
whose name it was now proposed to strike out. 
He referred to the case of Foreman v. Gray, 9 
Beavan, (33 L, O. 452, 586). 

Mr. James opposed the application on the 
grounds that due and reasonable diligence had 
been made by the plaintiff in coming to the 
court for this order, as he admitted that the 
answer had been received early in November 
last, and had been ever since that time aware 
of the defence. 
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Mr. Collins in reply said, that such a defence 
had not been anticipated, and therefore no evi- 
dence had been prepared to rebut it. 

The Ijord Chancellor said, that the new 
orders l^y down certain princijdes which must 
bind the court. lie thou«;ht this the simplest 
case possible for adjudication. The bill rested 
on certain erasures ; the plaintiff' knows early 
in November the defence to it, what he has to 
prove, and that he must h;ive evidence. Nothing 
whatever is done, so far as the court is con. 
cernecl, until the latter end of May, exce})t! 
making inquiries for different persons in va- j 
rious parts of the countiy, and making a few 
simple amendments to the bill. His lordship 
should have ll^ought that 8 or 10 days would 
have been amply sufficient for ascertaining and 
determining what should l)e done, and tlierc- 
fore considered that the *Vicc-Cliancrllor lirul 
come to a right conclnsion, 'fhe new orders 
were made for defining and e.\']>editing the 
practice of the court, and must not ])e de])arted 
from, unless a strong case for indulgence he 
made out, and where tho other side will not be 
prejudiced. In the case last heard by his lord- 
ship, {Wrafjfj V. \yragrj, 3:)7, the defend- 

ant could not ])ossibly ])e injured !)y granting the , 
indulgence askid ; hut here the whole frame 
of the bill is required to be altered, and a new 
case made out. The motion must be refused, j 
with costs. 

l\olls (ETonit. 

Kilmer v. Leach. July (3th, Ttli, Qth and 

SETTLKMKNT. — NEXT OF KIN. — UEJOSOXA L 
HE PR EH E N 'r ATI V J5S . 

Held, upon the constniction of a settlement 
containing an nttimate Ihnitution to the next 
of kin or personal represent ff tires q/* A. in a 
due course ef (uhiiini strut Ion according to 
the Statute of Dislributious, that the wife of 
A, who survived him icas exchuled. 

This was a bill by the iie]>bevv of a Mr. .John 
Allen, claiming a sum of r),(M)0/. 3.^ j)er cents, 
standing in the name of Mr. .John l.each as 
surviving trustee of a settlement made the 5th 
of September, 180(5, upon the marriage of John 
Allen with Lady 1'. Tumour, 'i’he stock Avas 
settled after the deaths of the husband and 
wife, and in the event, which ha])j)ened, of 
there being no children, in such manner as : 
John Allen should appoint by deed or will, and | 
in default of appointment, in trust for the next j 
of kin or personal representatives of the said ! 
John Allen, in a due course of administration I 
according to the Statute of Distributions. The ' 
settlement contained similar provisions in re- j 
spect to property settled on the part of Lady F, 
Tumour. John Allen died on the 31st of 
May, J83.5, leaving his wife surviving, and 
without having exercised his power of appoint- 
ment, but having by his wdll bequeathed all his 
personal estate and effects after the death of his 
wife, to two charities, — the Refuge for the 
Destitute, near Shoreditch, and the Asylum for 
the Blind, near St, George's Fields. From the 


^ death of John Allen until the year 1842, it ap- 
' pears to have been assumed that the will of John 
Allen operated to pass the 5,0()0f. The sum 
was treated as part of his personal estate by his 
executors in a suit of Attomeg^General v, 
Clarke, instituted in September, 1832, on be- 
lialf of the above charities, and, by an order of 
the 7th May, 1842, made upon the death of 
Lady Allen, the 5,0(>()/. was directed to be 
equally divided between the charities. Then, 
however, the want of any appointment of the 
sum was discovered and the present suit insti- 
tuted. Three claimants to the stock now ap- 
peared, — 1 St, the plaintiff as next of kin ; 2ndiy, 

^ the representatives of J.iady Allen, as entitled to 
I a share under the Statute of Distributions ; 

; 3rdly, the two charities, contending that the 
limitation in the settlement was cither a gift to 

1 the personal representatives of John Allen, or 
wa‘j void for uncertainty, and that in either of 
these cases the 5,000/. would pass by the will 
of John Allen as j)art of his }}ersonal estate. 
This view was also supported by his executors, 
who were interested in preventing the personal 
estate from being diminished, because the costs 
of the previous suit had been app.ortioned be- 
tween the real and ])ersonal estate, upon the 
assuin]>tion that the latter comprised the sum 
of 5,000/. stock. 

Mr. Turiter and Mr. Rogers, for the plaintiff’, 
cited Bailey v. Wright, 18 Ves. 40 ; Uarricky, 
Lord Camden, 14 Ves. 37*2 ; Atkinson v. Baker, 
4 'r. 11. 220 ; Ckolmondeley v, Ashburton, G 
Beiiv. 8(5 ; and Worseiey v. Johnson, 3 Atk. 75, 
to show that Lady 1\ Allen was excluded as not 
being of kin to John Allen, and referred to the 
limitation in the case of the property settled by 
the wife in support of this argument, for the 
husband could never have been allowed to take 
the whole of that. 

Mr. Tinney, Mr. Roitpeli, and Mr. Malins, 
for the charities, cited Scott v. Moore, 14 Sim. 
35 ; Smith v. Barnaby, 10 Jur. 748 ; Saberion 
V. Skeetes, 1 Russ. & M. 5.S7 ; Attorney ^General 
V. Malkin, 2 Phil. 54 ; Jennings v, CJallimore, 3 
Ves. 147; and Godsatl v. Welt, 2 Keen, 99, to 
show that the gift to the legal personal repre- 
sentatives of John Allen in a due course of ad- 
ministration would preserve the 5,000/. as part 
of his general personal estate. A gift to the 
next of kin would be inconsistent with the di- 
rection that the fund should go in a due course 
of administration, for then it would be appli- 
cable in the first place to pay debts. Either, 
therefore, the words next of kin must be re- 
jected, or the limitation treated as void for un- 
certainty. Lowndes V. Stone, 4 Ves. 650; see 

2 M. & K. 794. 

Mr. S, Milter for the executors. 

Mr. Kindersley and Mr. Eoundell Palmer, for 
the representatives of I^dy Allen, referred to 
Long v. Blackwood, 3 Ves. 486, to show the re- 
luctance of the court to hold a will void for 
uncertainty, and that a course of administration 
included more than the payment of debts ; and 
to Cotton v. Cotton, 2 Bca. 67; Booth v. 
Vicars, 1 Coll, 6 ; Walker v. Malkin, 6 Ves. 
146; Robertson v. Smith, 6 Sim. 47; Minierv. 
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Wraith^ 13 Sim. 62 ; Baines v. Otley^ 1 M. & K. 
465 ; Bridges v. Adam^ 3 Bro. C.C. 226; the ob- 
servations of the Vice-Chancellor in Elmsley v. 
Young, 2 M. & K. 787 ; Harrington v. Hart, 1 
Cox, 130 ; and Shifferth v. Badham, 10 Jur. 893, 
to show that legal personal representatives dicl 
not necessarily mean executors or administra- 
tors, and that the words next of kin might mean 
those entitled to take under the statute ; and 
urged that the alternative gift in the present 
case was intended to provide for the contingency 
of Mr. Allen surviving his wife or dyin^j in| 
her lifetime. 

Lord Langdale, after stating the facts of the j 
case and the different claims advanced, said, it 
smpeared to him clear that the sum of stock in 
dispute did not form part of the general assets 
of the testator; the only question, therefore,! 
was, whether the wife was entitled to a share ! 
in the events that had happened, or not. He 
thought that in such a case, there being no j 
child and no appointment, it was the intention ] 
of the settlors that each of the sums settled 
should revert to the family of the settlor ; that 
the husband, therefore, should give up his ma- 
rital rights, and the wife, in like inarmer, all 
such interest as she might have in her hus- 
band’s property. It had been argued with 
great ability, that the phrase next of kin, or le- 
gal personal representatives, under the statute " 
was intended to provide for the two alternatives 
of the wife dying before or surviving her hus- 
band ; the former words api)lying to the first 
alternative, and the latter to the second. Hut 
he did not think that was the intention of the ; 
settlors. Ciises had been cited to show that the 
works •'* legal personal representatives would 
include the wife. But he did not think that these 
cases showed the words personal representa- 
tives^^ to have acquired any such technical sense 
as to oblige him to construe them in away' 
contrary to the apparent general intention. ■ 
Tlierefore, the wife must he excluded, and the ' 
plaintiff declared to be entitled as sole next of 
kin. 


!l?{fc»GI)ancrn0r of ffiiiglanlf. 

Fentiman v. Fentiman, July 15th, 1847. 

annuities CHARGED ON PERSONAL ESTATE’ 
AND THE RENTS OF REAL ESTATE, — IN-; 

SUFFICIENCYOF FUND. TRUST FOR SALE' 

OR MORTGAGE OF REAL ESTATE. ! 

Where by will certain annuities were charged ] 
on personal estate and the annua L rents and ] 
profits of freehold and copyhold estates, and] 
the personal estate was exhausted, and the 
rents and profits of the real estate were in- 
sufficient to jjay the arrears of the annuities : 
Held, that such at rears should be raised by 
sale or mortgage of the real estates. 

J. Fentiman, by his will, dated 23rd No- 
vember, 1836, gave all his personal estate on 
trust to b6 converted, and he directed that his 
trusteee should, out of the annual produce 
tiiere6f,ordf>need be, by the sale of a sufficient 
part of the principal, pay his wife an annuity of 


200/., and a like annuity of 200/. to M. A. Hay; 
and that, if occasion should require, should, 
out of the rents, issues and profits of his free- 
hold and copyhold estates provide and pay so 
much or such part or parts, if any, of the same 
annuities or either of them, as his said personal 
trust estate should be insufficient to discharge* 
On the cause coming on for further directions, 
it appeared that the ])crsonal estate was ex- 
hausted, that tlie annual rents of the real estate 
were insufficient to keep down the annuities, 
and that there was a considerable sum due for 
arrears, 'J'lic question was, whether these 
arrears should be raised by sale or mortgage of 
the real estate. ^ 

Mr. J. Parker and Mr. Llewin for the plain- 
tiff, the resuliKir}^ devisee, urged that the an- 
nuities were charged merely on the rents, and 
not on the corjms of the real estate, and there 
was no authority whatever for selling or mort- 
gaging the real estate to satisfy such arrears, 
citing Foster v. Smith, 1 Phill. 629. 

Mr. Shapfer and Mr. De Ger, for the an- 
nuitants, contended, that the primary object of 
the testator was to provhlc for the annuities, 
and that all other directions in the will were 
' subsidiary to that ; that a trust to be performed 
out of the rents and ])rofits will be considered a 
charge on the corpus, unless there is some- 
thing in the will inconsistent with such a con- 
struction. T.hey cited Allan v. Backhouse, 2 
Ves. & H. 65 ; Baities v. Dixon. 1 Ves. sen. 41 ; 
Arundel! v. Arnndell, 1 IMyl. K. 316. 

Tlic Vice^Chancidhr held, that the arrears of 
the annuities should be raised either by a sale 
or mortgage} of the freehold and copjffiold 
estates. 


Brocklehank v. Whilehaven Railway Company. 

July 19 th, 1S47. 

PURC1IA.se of land. EXPIRATION OF 

POWERS GIVEN RY A RAILWAY ACT. 

INJUNCTION. 

Where a power for the compulsory 2iurchase 
of laud is (jlrcit by act of parliament for the. 
space of three years, and before the expira- 
tion of the tdirce years a jury meet to assess 
the rrdueof certain land, hut do not find a 
verdict until after th(f expiration of the 
three years. Held, that such x^erdict toent 
for nothing, and an injtniction granted to 
restrain the company from proceeding to 
take possession of the land. 

An act of parliament for making a raihvay 
from Whitehaven to Maryport received the 
royal assent on the 4 th .July, 1844. At the time 
of the date of the act the Lands Clauses and 
Raihvay (Clauses Consolidation Acts had not 
passed, and the act in question contained 'all 
the usual powers subsequently embodied in the 
general acts. By the 220th section it^ is 
enacted that the poa ers of the company for the 
compulsory purcliase of land should^ not be 
exercised after the expiration of three yjpars from 
the passing thereof. On the 6th March,' the 
company gave notice to plaintiff that they were 
desirous of purchasing a piece of land of him* 
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The plaintiff refused to accept the amount of 
purcnase-money offered ; negotiations ensued^ 
which ended in nothing, and on the 19th June 
the company gave notice to the sheriff requir- 
ing him to impanel a jury to assess the vmue 
of the land at the expiration of fourteen days 
from the notice, pursuant to the power con- 
tained in the statute. On the 3rd of July the 
jury assembled, but did not agree as to the 
amount of purchase-money until the 6th of 
July, 

Mr. Bethell and Mr. JVray now moved for 
an injunction to restrain the company from 
depositing the purchase-money in the bank, or 
from issuing a process to the sheri T requiring 
him to deliver^possession of the land to the 
company, contending that the verdict of tlie 
jury went for nothing, inasmuch as the powers ‘ 
in the act had exj)ircd on tlie 4tlj of July. ‘ 

Mr. Stuart and Mr. Matins, contni, sub-* 
milted that the powers of tlie act were properly 
exercised, and that there was nothing in tlie 
act to intercept the authority given to the 
sheriff. In construction of law the verdict of 
the 6th was the verdict of the 3rd of July ; the 
service of the notice created the relation of 
vendor and jnirchaser, and neither party could ^ 
afterwards recede. Doo v. London and Croy- 
don Railway^ 1 Rail. Cases, 257 ; Stone v. 
Commercial Railway ^ 1 Rail. Cases, 375. 

The Vice-Chffn cellar, after reading the 
clauses of the art, said, he thought the case was 
very clear. By the 220th section it was ])ro- 
vided that the com])ulsory ]>ower given by the 
act for the i)urchase of land should not be 
exercised after the expiration of three years 
from the passing of the act. According to the 
plain meaning of the words the power of com- 
pulsory puvcha.se must mean the jiayinent of 
the amount of purchase-money ascertained 
into the bank, pursuant to the 15.2nd section. 
The jury not having given their verdict until 
after the time limited by the act had expired, 
he was of opinion that the compulsory power 
given by the act had expired, and that the in - 
junction must be granted as a matter of course. 

Trulock V. Robey. June 2n(b 1847. ■ 

BILL OP REVIEW, DEMURRER. 


the legal estate in the moiety of the premises so 
mortgaged to J. Robey the elder, and oh the 
9th March, 1838, she and her husband filed 
their bill against J, Robey the younger for re- 
demption of the mortgaged premises and for 
an account of the rents and profits which had 
been received by the said J. Robey the younger. 
He put in his answer, by which he admitted 
that J. Robey tlie elder, and also that he him- 
self, had entered into possession of the premises 
and into the receipt of the rents and profits, and 
I that neither of them had ever accounted for the 
! same. By a decree in the cause dated the J 9th 
j November, 1S41, the Master was directed to 
take an account of the rents and profits of the 
I mortgaged premises received by the said J. 
Robey the younyer, and njioii plaintiff paying 
to him ^rhat should he found due, with the 
taxed costs, within six montlis after the Master 
should have made his report, the defendant 
was ordered to surrender the one moiety to the 
plaintiff, clear of all expenses. In 1S44, the 
Master by his report certified that he had not 
taken any account of the rents and profits re- 
cei^•ed by J. Robey the elder, because he was 
not directed so to do by the decree, but he 
found that a certain sum was due to J. Robey 
the younger from plciintiff', for ]>rincipal, in- 
terest, and costs on the said mortgage. Ex- 
ceptions were taken by plaintiff to tliis report, 
but they were overruled. 'I’lie sum so ascer- 
tained by the Master to be due to J. Robey the 
younger not having been paid to him at the 
time appointed, on necombor 2nd, 1S44, he 
obtained an order for the dismissal of plaintiff’s 
A bill of review was then filed by jfiain- 
tiff, staling all the foregoing proceedings, and 
insisting that the decree of 1S41, whicli had 
been enrolled, was erroneous in nf>t having 
directed an account to be taken of the I’ents 
and jwofits received by J. Robey the elder, and 
in not having directed an occupation rent to be 
fixed on the property during the tf riii that J. 
Robey the ekk r and J. Robey the younger had 
been in possession, and j)rayijig that the said 
decree might be rcviewecl and rcv(*rsed, and 
that the order of December, 1844, might also 
be reviewed or discharged. To this bill a 
genera] demurrer was filed for want of equity, 
and further for their being no error or matter 


In a hill of review the error in the decree must 
he apparent on the face of it, and it is not 
sufficient to support such a bill that under 
the prayer for general relief of the original 
bill plaintiff might have obtained a fullin' 
decree, it being admitted that he teas not 
entitled to all the relief obtainable under 
such prayer. 

In this case, J. Robey the elder became entitled 
to one moiety absolutely of certain copyhold 
premises, and as to the other moiety, having a 
mortgage thereon, he entered into possession 
of the whole, and on his death J. Robey the 
younger, as customary heir of his father, be- 
came entitled in like manner, and entered into 
possession. Plaintiff, Mrs. Trulock, as heiress- 
at-law of one J. Hutchins, became enti^bd to 


; in law apparent in the decree for which it ought 
j to be reversed. 

j Mr. Bethell and Mr. Randall, for the de- 
j murrer, iirged, that in order for a bill of review 
I to hold, the error must be apparent on the face 
I of the decree itself ; that was not so here. To 
j ascertain the error of the decree, it would in 
the present case be necessary to go through 
the whole of the original pleadings, and in fact 
rehear the suit. They cited Coombes y. Proud, 
Freem. 181; Brend v. Brend, 1 Vern, 213; 
Glover v. Portington, Freem. 182; Haig v. 
Homan, 8 Cl. & Fin. 321 ; Perry v. Philips, 17 
Ves. 173. 

Mr- Koe and Mr. Miller, for the bill, con- 
tended, that there was an error apparent on the 
decree, inasmuch as it did not direct an account 
to be taken of the rents and profits received 
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by J. Robey the elder. That the proceedings 
ought to be taken to form part of the decree^ 
ana the fact of reference having been made in 
the bill of review to the decree was sufficient to 
authorize the court to look at the whole of 
them. The case of Glover v. Partington was 
not in point) and Coombes v. Proud sanctioned 
the position) that the pleadings might be re- 
ferred to. They also contended, that the de- 
cree was erroneous in directing the costs to be 
paid in the first instance, and added to the 
mortgage debt. They admitted that the plaintiff 
was not entitled to the whole relief which might 
be had under the general prayer for relief of 
the original bill, and offered to waive it. lliey 
cited jL>o7'//jY^r V. 3 Atk. 124; Mathews 

V. IValwyn^ 4 Ves. 121 ; Smart v. Hunt, 1 Vein. 
4 IS, note ; Jones v. Kenrick, 5 Bro- P. 244 ; 
Wilkinson v. Beale^ 4 Madd. 408 ; lionham v. 
Newcomb^ 1 Vern 214; Qiiarrell y, Bedeford, 
1 Madd. 2(j9. 

The Vire^ Chan cellar said,, it was singular 
that the original hill did not ask for any ac- 
count of U\e rent and profits received by J. 
liohey the elder, but only lho.se recei^'cd by J. 
Robey the younger. 'J'lie Ijill certainly had a 
prayer for general relief, but he was not at all 
vlear that under such general prayer for relief 
an account could be bad against .1. Robey the 
elder, especially wlien in point of law a particu- 
lar account might have been bad as against 
him, and an account as against .1. Robey the 
younger only was asked for. It was urged 
upon him to correct the decree because the 
])laiiiliff might; have asked for something more 
than he did, but it did not appear clearly what 
decree the ]»laintiff would have had. and how 
could he say that the decree was wrong be- 
cause under it tb:‘ jdairit iff' might have obtained 
more than in fact he had done, the ])laintiff' at 
the same time admitting that he could not have 
bad a decree, to the full e\teiit under the prayer 
for general relief. From Ihe l)ill of review it 
appeared that the decree was made on bill and 
answtM*, and it had l)een urged that other 
matters appeared in the answer ]>esidcs those 
stated in the hill of review. How could he be 
called oil Ui say that the decree was wrong 
when such matter was withheld from him? on 
its being brought forward it might have ap- 
peared that in |iomt of fact something was due 
to J. Robey the younger that did away with 
the objection as to the costs. It did not ap- 
pear to him that the decree on the face of it was 
erroneous, and therefore he should allow the 
demurrer. 

13ciicfj. 

(Before the Four Judges.) 

Hadrick v. Heslop and another. Trinity Term, 
1847. 

PRACTICE. — JUDGMENT AS IN THE CASE OF 
A NONSUIT. 

Where in an action of trespass on the case 
me of two defendants suffers judgment by 
default^ the other defendant is still entitled 


to judgment as in the case of a nonsuit for 
not proceeding to trial. 

This was an action on the case for a ma- 
licious prosecution, in which one of .the de- 
fendants suffered judgment by default. The 
plaintiff and two other persons had been jex- 
amined as witnesses, and were afterwards in- 
dicted for perjury, and separate actions were 
brought against the defendants. These actions 
came on for trial at the Durham assizes ; one 
of them (Wren v. Heslop,) was tried, and in 
consequence of what took place at that trial, 
the record in the present case was withdrawn 
in order that additional evidence might be pro- 
cured. A rule nisi was afterwards obtained in 
Wi'en V. Heslop for a new trial on the ground 
of misdirection, and the case now stands for 
argument in the new* trial pajier. A rule nisi 
was obtained for judgment as in the case of a 
nonsuit. 

Mr. Cole showed <rause, and contended that 
in actions of tort there cannot he judgment of 
nonsuit against one of the defendants after the 
! other defendant has suffered judgment by de- 
j fault, Tn actiiins of assumpsit a different rule 
.has now been cs:;tablished. Marphy v. Donlan,* 
Jones V. Gibson}* In Harris v. Ballcrley^ it 
was held, that in trespass against several de- 
fendants, if any suffer judgment by default, the 
plaintiff* cannot lie nonsuited. In Stuart v; 
ilogers^^ the a(rtion was assumjisit, and Parke, 
B., e.xpressed an opinion that there might be a 
distinction between actions of trespass and 
, actions of assumpsit. 

i Mr. Bliss contra. Tliere is no reason why 
I judgment of nonsuil should not be granted in 
cases of tort where one of two defendants has 
siilfered judgment by default. Before judg- 
ment, nonsuit against one would be nonsuit 
against both, but after judgment by default by 
one, the action with respect to him is at an 
end, and as to the other, the plaintiff' has a day 
given him to come into court. In Parker v. 
./ fun ence^' there was an action of trespass 
against three defendants; one pleaded the 
general issue, and a verdict and damages was 
given for the plaintiff'; the other two defend- 
ants pleaded a justification, and there was a 
demurrer to the pleas. The plaintiff', after ob- 
taining a A'erdict against one, entered a nolle 
prosequi as to the other defendants, and the 
court were of opinion that the proceedings were 
regular. 

Liord Denman, C. .1. We think this rule 
ought to be made absolute, unless a peremptory 
undertaking be given. 

Patteson, Coleridge, and Erie, Js., concurred. 

Rule accordingly. 

Richardson v. Chassen, Trinity Term, 1847. 

assumpsit. — ALLEGATION OF SPECIAL 
DAMAGE. 

In action for not assigning the lease and fix- 
tures of certain premises pursuant to an 

a 5 Barn. & Cress. 178. ** Id. 768, 

^ Coiyp. 483, ^ 4 Mee. & Weis. 649. 

Hobart, 70. 
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agreement y the plaintiff alleged in his ifc- for and obtaining Ida diacharge from tmpriaon- 
claration, ** that he had been necessarUy mant, and the court held that the plaintiff 
put tp great expenses.*^ The court held could only recover ao much of the bill of coats 
that it m^Hipetenifor the plain^jsmder aa W||S pid put,nf pocket tli» attorney* 

19^ fcule (cl&cltirg^i 


that all^dtilm to gibe ^idenoe ef charges 
^ tchich he had become liable to pay to an 
attorney^ and a value for work done in 
respect of the premises in question, aU 
though the charges were not paid at the 
time the action teas commenced. 


MASTERS EXTRAORDINARY IN CHAN- 
CERY* 


THE EDITOR’S LETTER BOX. 


The additional names of persons who have 


This action was brought upon an agreement Siiwd, to July QSrd, 1847, both incluiive, 

by which the defendant agreed to assign to the dates when gazetted^ 

plaintiff the lease of a public house, together Armitage, James, Huddersfield. July 16. 
with the fixtures. The declaration set out the Cutler, John Wulford, Spurke Brook, Birmingham, 
agreement and alleged a breach, and contained ^3. 

an allegation by way of special damage, *Hhat ! Edmonds, Edmund, Newout. July SO. 
the plaintiff had been necessarily put to great ! Edmonds, George, Birmingham. June 22. 
expenses, amounting to a large sum of money, [ j^im. Barnard Ciistle. July 2. 

'’I'll n roolo. .Tune 2.%. 

of 125L In suT.)port of the allcgafion in the , , , oi o , , 

declaration, the i.laintift’ proved thnt he had ’ Josei.h, the younger, Stamford. .Tune ‘JS. 

employed an attorney and a surveyor with re- ( Chniles Hcniiett, ITaventrv. July 9. 

spect to the title and value of the premises, and . 'Vhitohead, Thomas William, Rochdale. July 

had become liable to ])ay them for the work ; 

done. These charges and e.xpenses were not' — 

paid before the cause came on for trial. The • 
case was tried at the sittings after 1 1 ilary Term ; 
last, and admitting the evidence in support of ; 
these two items, a verdict was found for the ' 
plaintiff for a larger amount than tlic defend- * given notice of admission on the Roll for next 
ant had paid into court. In Easter Term lust, ' Terra will he found at p. 350, ante. These 
a rule nisi was granted, calling upon the plain- | included in the former list, 

tiff to show' cause wdiy there should not be | , -a * . . 

a new^ trial, or wln^ a verdict should not be cn- ; 'vere not received at the tune it was 

tered for the defendant. The (juestion raised ; P’^hited. The judges have thought it proper to 
for the opinion of the court being, whether un- * allow their insertion nunc pro tunc. 

der this allegation in the declaration, evidence ; of the articles which a contemporary 

was admissible of those which the plaintiffhad . i ^ t r i / 

made himself liable to pay, but which had not honour to take from our pages are 

been actually paid when the action w'as brought. ’ cited, but others are borro>ved without the 
Mr. B «fA’ow. aud Mr. JV^arren show'cd cause, (proper acknowledgment; doubtless, this omis- 
pd relied on the case of Dlron v, where | sion is unknown to the editor, 
man action for wounding the plaintiff s son,! ,• r • . r i ^ 

per quod servitiiim amisit, the plaintiff was en- i ^ ^ ubhc and General 

' Statutes shall be given in the next or following 

week. Each number will contain some of the 
New Statutes, accompanied or followed b}'' the 
necessary notes and explanations. 

We have applied for the report mentioned by 


titled to recover the amount of the surgcon’.s 
bill, although it had not been ])aid, but that he 
could not recover physician’s fees which had 
not been paid. A rule for a new' trial was after- 
wards apjdied for, and refused on other 
grounds, and this point was not mentioned t > 
the court, Dixon v. BellJ In Jones v. Leivis,^^ 


'A Bristolian.” 

the w^'ords used were ‘‘ forced to pay,” but the ' The grievance stated by E. C., relating to 
fair meaning of the words being put to e.x- the Ipswich County Court, shall be noticed, 
pens?, ' must mean having employed an agent lo^ Our new arrangements will enable us to 

afford more space to the Original Reports of 


whom a personis under a legal obligation to pay. 

Mr. Humfrey and Mr. Cleashy contra. 
There is a difference betw'een payment and 


recent and important Decisions. 


liability to pay. The plaintiff, in his dcclara- t „ wo more recent Statutes relating to the 
tion, has used words which only extend to mo - 1 will be found at pp. 365, 306, ante, Ihe 
ney actually paid, and he now asks the court to ! 

extend the meaning of the expression, so as to •' have disposed of some of the arrears of 

include liability to pay. In Prif ehet v. Boevey,' Correspondence, and the rest will be duly at- 
the allegation in this declaration was, that the tended to. 

plaintiff had been forced and obliged to pay. The letters of ''An Old Subscriber,” 
and did pay large sums of money in applying '^Civis,” and " X.” have been received. 

Communications to be addre.S8ed to the Edi- 

* .5 M. and S. 198. tor, at the Legal Observer Office, 32, Bell Yard, 

* Cromp. and Mee. 775. Lincoln’s Inn* 


^ 1 Stark. 287. 
^ 0 Dowl. 143. 
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Pcrtinet, et uescire 


ELECTION RECOGNIZANCES AND* 
SELECT COMMITTEES. 

The elections throughout the kingdom 
having now been brought to a close, vve 
may conveniently consider the course of 
procedure to be adopted by those who arc i' 
dissatisfied with the result In any particular 
case, and shall determine before the meet- ; 
ing of parliament, which is expected to be’ 
in November next, to appeal to that — 
which in all such cases is the tribunal of 
the last resort — a select committee of the 
House of Commons. 

The law with respect to the trial of con- 
troverted elections is now governed chiefly : 
by the statute 7 S: 8 Viet. c. 103, and the 
analysis of its numerous and somewhat 
complicated provisions, w ill be rendered . 
more simple and concise by limiting the 
consideration to petitions following a gene- 
ral election, and questioning the return of; 
a member, or members, upon ordinary I 
grounds. Bearing in mind that every 
election petition must be subscribed by 
some person claiming therein to have had 
a right to vote, or to be returned or elected, 
or alleging himself to have been a candi- 
date, at the election.** 

Before the petition is presented, how- 
ever, the person or persons subscribing it, 
oi; some of them, must enter into a recog- 
nizance for 1,000/., with one or more 
sureties, (not exceeding four,) in the same 
or a separate recognizance for the ad- 
ditional sum of 1,000/., the condition being, 
that the petitioners shall pay all costs and 
expenses wdiich the committee selected to 
try the matter of the petition shall adjudge 
to be payable by the petitioners, and also 
VoL. .Yxxir. No. !,015. 


malum est, agitamus.'* 

Horat. 


pay the costs and expenses due and pay- 
able by the petitioners to any witness sum- 
moned in their behalf, or to the party who 
shall appear in opposition to the petition. 
Each of the sureties must make an affidavit 
of sufficiency, setting forth that he is pos- 
sessed of real or personal estate of the 
clear value of the sum for which he enters 
into the recognizance, ultra the amount of 
his just debts. The affidavit of sufficiency 
is annexed to the recognizance, which must 
contain the name and usual place of resi- 
dence of the sureties, so that they may be 
readily identified. The recognizance must 
be entered into, and affidavits of sufficiency 
sworn before the examiner of recogni- 
zances, (an officer appointed by the 
Speaker, *‘)or before a justice of the peace, 
and in tlic latter case they are certified by 
the justice and delivered to the examiner. 

The petitioners may dispense with 
sureties by paying 1,000/. into the Bank of 
England on the account of the examiner, 
and taking a bank receipt, which is de- 
livered to the examiner, who thereupon 
becomes trustee for the sum so paid in, for 
the same purposes for wdiicli the recogni- 
zance is required ; but this payment does 
not absolve the petitioners from the neces- 
sity of also entering into a recognizance. 

The recognizances having been duly en- 
tered into, the election petition must be 
left with the examiner, w'lio certifies by an 
endorsement thereon, that the recognizance 
has been entered into, wdth the affidavits 
of sufficiency, or that money has been paid 
into the bank as a substitute for sureties, 
as the case may be. On or before the day 

Under the stat. 7 & 8 Viefc. c, 103, s. 5. 

s 
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of pr< s( nting tlie petition, tlie names of the 
sureties, with tlieir residences, are entered 
in a book kept at the examiner’s office, and 
this entry, with the recognizances and 
affidavits, may be inspected by all pai'ties 
interested. If the suretiesrare olyected to 
for insufficiency or any other ground, the 
ground of objection must be stated in writ- 
ing under the hand of tlic objecting party 
or his agent, and delivered to the examiner 
not later than at noon of tlie eleventh day 
after the presentation of the petition, if the 
surety reside in England, and not later 
than noon of the fifteenth day after the 
presentation of the petition, if the surety 
reside in Ireland or Scotland. Upon tl.e 
recci[)t of such written objection, the ex- 
aminer pxliibits in his office a notice that 
he has received such a statement of objec- 
tion, and fixes a day for licaring the same, 
which must not be less tlian tlirec, or more 
than five, days after the statement of ob- 
jection has been delivered to liim. The i 
examiner may examine witnesses upon! 
oatli, or receive affidavits, either to sui port 
or answ^er the objection taken to the 
sureties. He may adjourn the inquity, if 
he think fit, and award costs to be paid by 
eitlier party to tlie other ; and in a!I cases 
his decision as to the t=iifiicicncy of the 
sureties U final. If a surety die, and his 
death is stated as a ground of objet'tion, 
the petitiontn- will be allowed to pa}' into 
the Bank of England, to the c xaminer’s ac- 
count, the sum for winch tlie deceased was 
bouiul, within three daj's after notice of the 
objection. Wlieii tlie examiner decides that 
the objection taken to a surety is valid, he 
reports the fact to the Speaker, who sub- 
mits it to the I’ouse. Il’ no objection is^ 
taken to the sureties, or the examiner con- 
siders the objections taken are not well 
founded, he reports in due time that the 
sureties arc unobjectionable ; and a list of 
the petitions in respect of which lie has so 
reported is kept at liis office for inspection. 
In concluding this part of the subject, it 
may be necessary to add, that the only 
persons entitled to object to sureties arc, the 
sitting member wdio is petitioned against, 
or" electors petitioning and admitted as 
parties to defend an election or return. 

TheVtime limited for presenting election 
petitions is not fixed by act of parliament, 
but depends upon the orders of the house, 
passed soon after the meeting of parlia- 
ment. The usual order in reference to 
this matter is, ‘‘ That all persons who will 
question any returns of members to serve 
in parliament for any county, city, borough, 
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or place in the United Kingdom, do ques- 
tion the same witlun fourteen days next, 
and so within fourteen days next after any 
new return shall be brought in.” When a 
petition specifically alleges payment of 
money by a member, or wfth bis privity, 
after the election, in furtherance of any 
contract to bribe or corrupt electors, the 
return of the member involved in such 
transaction, may he questioned wdthin 
I twenty-eight days after payment of the 
money; but in ordinary cases the pre- 
: scribed period is, fourteen do3'S from the 
I day on which the usual sessional orders 
' are passed at the commencement of the 
: session^ 

The sitting member wlioao return is im- 
peached ma}' give notice of his intention 
not to defend the return, and in that case 
he cannot afterwards appear as a party 
against the petition complaining of his re- 
turn ; nor can he sit in the house, or vote, 
after sucli notice, until the petition against 
him has been disposed of. It is competent, 
however, for any persons claiming to have 
had a right to vote at an election, within 
fourteen days alter the presentation of an 
election petition, or within twenty-one days 
after notice in the Gazette, stating that 
the seat is vacant, or that the sitting mem- 
ber will not defend his election or return, 
to |)resent a petition praying to be admit- 
ted as parties to defend the return, or to 
o]>pose tlie prayer of the election petition. 
The persons so petitioning ma}' be parties 
witli the sitting member, if lie be a party 
opposing the petition, or in the rooiri of the 
silting member if he decline to appear and 
support his return. 

The responsibility of the proceedings, 
preliminary to tlie presentation of an elec- 
tion petition, falling peculiarly upon the 
professional agents of the parties concerned, 
we have deemed it cxj>edient to refer to 
them somewhat in detail. The constitu- 
tion of the tribunal appointed to try the 
merits of an election petition, although a 
matter of considerable public interest, and 
one which the parties to an election pe- 
tition usually consider of the first import- 
ance, is the result of a statutory arrange- 
ment of a complicated nature, in which the 
avowed object has been, to exclude the 
parties or their agents irom having any 
voice, or exercising any direct influence. 
A brief analysis of the law under which 
election committees arc appointed must 
therefore suffice. 

On tlie day after the expiration of the 
time allowed for questioning the return of 
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members, the Speaker appoints a ‘‘ Gene- than fourteen days before the day appointed 
ral Committee of Elections,” consisting of for the choice. All parties interested may 
six members whose returns are not ques- attend « the general committee " at the 
tioned. If this appointment be not ques- day and hour so appointed, 
tinned within three days, it is absolute. If Where the petition involves an objection 
any vacancy occur, it is supplied by the to particular voters, there is another pro- 
Speaker’s warrant. The general com- ceeding preliminary to the actual appoint- 
mittee being sworn to perform their duties mont of the select committee. Before six 
without fear or favour, meet at a time and o’clock p. m. on the sixth day next before 
place appointed by the Speaker ; but in the day appointed for choosing tlie select 
order to transact business four members committee, any party intending to object 
must be present and concur in the appoint- to particular voters inir t deliver to the 
inent of a select committee, as hereafter clerk of the general comniittoe, lists of 
exjdaineef. the voters intended to be objected to, dis- 

On the next meeting of tlie house after j tinguisliing the general heads of objection, 
the notification of tlie appointment of the | and inserting the names of the voters to 
general committee, the clerk reads over | whom such objections are alleged to apply- 
tbe names of the mcni!)ers, nnd tliose who! Four members, at least, of the general 
claim exemption upon the ground of age, ! committee must concur in choosing the 
as being more than GO years old, or upon ! members of the select committee, which 
grounds ol‘ a temporaiy nature, are ex- 1 consists of one member from the chairman’s 
cased, and excluded from an iilphahetical* panel, and four members from the panel in 
list made out by the clerk of tlic house. ; rotation. Each panel serves for a week, 
The ii't with these oiViissions is referred to beginning witli the panel first drawn by 
the general committee,’^ avIio select in ; the clerk, and oniitting from the account 
tlie first instance from fi to 12 mcm^rs, Uhose weeks in whicli no select committee 
who (brni wliat is called Chairniaifs is to be chosen. Members are disqualified 

Panel." The chairman of every select from serving on any select committee, who 
committee is appointed from this panel, j have voted at the election, or who are 
The rt?!naining members in the alpliabeti- ! parties to, or related (hy kindred or affinity 
cal list are divided by “ the general com-* in the first or second degree) to tlie sitting 
inittee ” into five panels, containing as ; member, or the party on wdiose behalf 
nearly as may be an equal number of ; the seat is claimed. When tlio four mcm- 
niemhers. 'Phis division is reported to the bers of the select committee have been 
house, and the clerk decides by Jot the appointed hy the general committee, such 
order of the panels, and distinguishes each appointment is notified to the members of 
by tiic number denoting the orchr in the cluiirmau's panel, who choose from' 
whicli it has been drawn. The panels so : amongst themselves a chairman for the 

numliei ed are returned to “ tlie general • select committee so appointed, and com- 
committoe/’ and constitute tlie panels t^mnicate to the general committee the 
from which members are eiiosen to serve ’ name of the member so chosen as chair- 


on select committees. 

All election petitions, as well as tlie re- 
ports of the examiner concerning tlie 
sureties to sucli petitions, are referred to 
“tlie general committee,” wliicli directs 
the preparation of a list of election petitions 
ill respect to wdiich the recognizances are 
unobjectionable and the proceedings not 
suspended. The ‘^general committee 
choose committees to try election petitions 
in the order in which the petitions stand in 
the list, exercising a discretionary power 
as to tlie number of committees to be 
chosen in eacli week, having regard tp the 
number of committees already sitting on 
election petitions, and to the number to 
be appointed. Notice of the time and 
place appointed for choosing every com- 
mittee is published in the votes, not less 


: man. 

! After the four members of the select 
committee are appointed by “ ilie general 
I committi:e,” and tlie selection of* the ebair- 
I man by “ the chairman s panel," has been 
communicated, the parties to llie petition, 
as well as the sitting member and those 
admitted to defend tlic return, are called 
in, and the names of the incuibers of the 
select committee and of the chairman are 
read over to them, and they are directed to 
withdraw, but at the expiration of half an 
hour are again called in, and may tlien ob- 
ject to the chairman, or to all or any of the 
four members chosen, as disqualified to sit 
and act on the select committee. The ob- 
jections of the petitioners to the constitu- 
tion of the committee is first heard, and 
then the objections of the sitting members, 

s 2 
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or of electors admitted to defend the re- The practice and proceedings of the 
turn. If the objection is allowed by four select committee, and the power . with 
members, at least, of the general com- which this body is intrusted/ are of suf- 
mittee, the parties withdraw, and another ficient iiHerest and importance to entitle 
committee is selected from the same panel, them to be considered in a separate paper* 
which may include any- member not before 

objected to. If the chairman is objected HISTORICAL SKETCHES OF THE 
to and the objection allowed, his name is PROFESSION, 

sent back to the chairman’s panel, who | 


sulfStitule another name from amongst 
tlieir own body. If the members chosen 
to serve on the select committee are not 


No. 1. Attohneys 
It is manifest tliat 


AND Solicitors. 
coeval almost with 


objected to, or the objections taken to them ! , earliest establishment of courts of 

are disallowed, they constitute the select necessarily existed a body 

committee, and receive notice from the officers engaged in the practical manage- 
clerk of the general committee that they of tlie business of the court, prepar- 

have been so chosen. But any niember i *” 1 ^ for its adjudication, stating them 

receiving sucli notice may attend the I ^hc court, and assisting the parties 

general committee on the following day, : the discussion ot the matters in issue, 

and satisfy them that there are circum- ; first instance, wdien the subjects of 

stances in his case affecting tlie impartial^ btigation were few and simple, the judge 
character of the committee which would ; ^'oard the parties personally, and investi- 
render him ineligible to serve. If the ob- ! matters in question without 

jection thus suggested by a member as to ' regard either to forms or modes of 
himself is considered valid, the general ; There were no written plead- 

committee proceed to appoint another ^ complainant stated his griev- 

committee, precisely in the same manner and the defendant was summoned to 

as if the objection had been taken by one ; witnesses were beard, and the case 

of the parties to the petition. If summarily decided ; restitution, pay- 

member’s objection is not considered by or satisfaction was ordered ; 

‘^the general committee” of sufficient ' 

weight to render him ineligible to serve, the ! controversy ended, 
previous appointment stands. < primitive mode of hearing and rfe- 

At tlip mfipfirifr nf thp TTniisp next fiApi’ 


tennining tlic claims of suitors was natU- 



reported to the house, and the petitions ; i 

and lists of voters objected to arc annexed > oflitigation the parties, tliougb ijp- 

to such report. Tlie members so reported ! q^'h*ed to appear in person, were not with- 
are then sworn by the clerk at the tablc,1««‘.some protessional advice. The most 
" well and truly to try the matter of the i ® wlioin we nave any 

petitions referred to them, and a true judg- i authentic account, appear to be those Mdio 
xnent to give according to the evidence.”*^: ^»s*sted the judge in the capacity of clerks. 
If any member who has notice that he l^l’tJy acquainted with whatever 

has been appointed to serve on a gdect ■ wnlb the title of the 

committee does not attend in bis place to ■ of the court, and the suitws, 

be sworn, he is ordered to be taken into : resorted to them for information 

the custody of the Serjeant-al-Arms, and |?^^ assistance in bringing their grievances 
the swearing of the committee is adjourned \ ^ proper shape before the judge, 

to the next meeting of the house; and if} When written proceedings were 
on tiie day of adjournment all the members j > these officers prepared the proeefe 

do not attend at the (able to be sworn, or if court and entered the proceeding 

sufficient cause be slipwn for the absence of , I here can be little que^idii 

any member, the committee is discharged Performed certain fdttji- 

and a new committee appointed by the officers of court, but also act^u iti 

general committee,” in the manner already ‘*'6 ftipacity known till seemly in oUr 
described. I courts as “side clerks. Skillied in the 

proper mode of conducting the proeeed- 
ings, these officers were employed by tlk? 
suitors td prepare their writs arid plekdlffgfej 


® 7 & 8 Viet. c. 103, e. 65, and AVordsworth’s 
Election Law. 


A it . 
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and the other forms by which it became date of this book is uncertain. Chapter 2, 
necessary to approach the court. section 5, treats of counters or pleaders. 

It seems evident that as these clerks of That word “coun tors ” is defined in the 
the court were stationed in their several lOth book as being derived frorii the mode 
offices, and transacted the technical busi- in which serjeants practised, because the 
ness from term to term, preparatory to the count or declaration comprehended the 
hearing or trial of a suit or action, the time substance of the original writ and the very 
arrived when the suitors required profes- foundation of the suit.*^ “There are 
sional aid “ out of court.” Evidence was j many,” (says the Mirror of Justices,) 
to be collected from a distance, which it | “ who know not how to defend their causes 
was not within the province of the clerk in in judgment, and there are many who do; 
court to procure. Hence it may be pre- j and therefore pleaders are necessary, so 
sumed arose an order of practitioners de- ' that tliat which the plaintifts or actors can- 
nominated in the old books of practice and ! not, or know not how to do by themselv^es, 
procedure “attornej's at large.’* For a ! they may do by their serjeants, attorneys, 
long time, although the suitors might thus or friends. Countors are serjeants skilful 
be professionally aided in civil, as they in the laws of tlie realm, who serve the 
were in criminal, proceedings, they were ! common people to declare and defend 
obliged to appear in person before the actions in judgment for tliose who have 
court. At length, however, the legislature • need of them for their fees.” 
authorised the suitors to appear by th.eir | It is worthy of remark, also, that the 
attorneys. This was obviously essential ! early enactments and decisions against 
to the attainment of justice, for it rarely | malpractice relate as w'ell to serjeants as 
happened that the litigatU parties were ! attorne3^s. Thus the 3 Edw. 1, stat 1, 
equally competent to conduct their rcspec-, Westni. c. 29, provides, “that if any^cr- 
tiye cases, — either in preparing for the day /.wm/o?*, or any other, [which has 

of trial, or for the difficulties wliich accoin- been lield to include attornej^s and clerks 
panied tlie discussion before the court. in court,** j do any manner of deceit in the 
In the usual progress of society the ; King’s court, or consent unto it in deceit 
general practitioner makes his appearance • of the court, or beguile the court or the 
before the professed advocate ; or rather, j party, and thereof be attainted, he shall 
by whatever name he is distinguished, the! be imprisoned for a year and a day, and 
same person performs llie duties both of. thenceforth shall not be heard to plead.” 
attorney and pleader. As in the early | In whatever order of precedence, as to 
establishment of our colonies, so probablj^ | time, we arrange the respective branches 
in tlie parent country, the limited extent ofj of the profession, there is no doubt that 
forensic business did not demand, and was! the due administration of justice has ever 
not supplied with, two distinct classes ofi been deemed of primary importance by the 
lawyers. It is not till subjects of con- fpeoplc of this country, who are remarkable 
troversy increase, till rights are defined, ; for their warm attachment to the trial by 
till trade and commerce is enlarged, till -jury, and their other early institutions^ 
many contracts are made and broken, and | whereby the just decision of legal ques- 
property passes frequently from hand to | tions is promoted and secured. We need 
hand, that the division of professional j not, therefore, be surprised to find that the 
labour takes place. regulation of the officers and practitioners 

It is well ascertained that Queen’s of our courts of justice should, from very 
Counsel are comparatively of modern early times, have been an important object 
origin, Lord Bacon having been the first of in the contemplation of the legislature, 
tliat rank. At what precise time the We shall devote the remainder of the 
Serjeants-at-Law were constituted, and present paper to the statement and con- 
wheii they first regularly attended the sideration of the various statutes and rules 
courts, seems to be very doubtful. The of court relating to the profession, in which 
degree of the Coif, no doubt, existed whilst it may be observed that the^ end to be at- 
tbe pleadings were ore tenieSf and prior to tained was evidently the public good, by Be- 
any records of the court or any “reports curing the due qualificationand competency 
of cases adjudged.” In the arguments on ofattorneys appointed by the suitors and au- 
tbe late celebrated Setyeanis" Case, Sir Wil- thorised to practice in the superior courts. 

liam Follett says, that the oldest book, in — ^ 

which reference is made to the serjeants, ^ Manning's Serjeants' case, 30, 31. 

appears to be the Mirror of Justices.** The * See Preface to 10 Co. Rep. 

2 Inst. 224. 
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THE STATUTES. learned in the law, as they were wont 

to be before that time, it was ordered and 
1235. Appointment of attorneys. — The established that all the attorneys should 
statute in which attorneys are first men- be examined by the justices, and by their 
tioned, was passed in the year 1235, namely, discretions, their name put on the roll ; and 
the statute of Merton, 20 Hen. 3, c. 10. It they that were good and virtuous and of 
seems that prior to this time, suitors in civil good fame should be received and sworn 
suits, like those in criminal, were obliged «-ell and truly to serve in their offices, and 
to attend in person. By that act it was especially that they made no suit in a 
provided, “that every freeman which j foreign county ; and the other attorneys 
oweth suit to the county, tithing, hundred i should be put out by the discretion of the 
and wapentake, or to the court of his lord, | justices ; and that their masters for whom 
might freely make his attorney to do those I'they were attorneys be warned to take 
suits for him there.” It nmy he reason- j others in their places, so that in themean- 
ably inferred, that there must have been a, time no damage nor prejudice should come 
class of persons at this time in attendance , to their masters. And* if any of the at- 
upon the courts in the chai-acter of attor- i torneys died or ceased, the justices for the 
neys, ready to assist the suitors in the pro-; time being by their discretion should make 
ceedings before the court, but unable to act another in his place, which was a virtuous 
without the presence of their clients. It man, and learned, and sworn in the same 
was evidently therefore a great boon to the manner as aforesaid ; and if any such at- 
suitors, to relieve them from pei-sonal at- torncy should bo thereafter notoriously 
tendance, and to authorize them to appoint found in any default of record or otherwise, 
a fit and proper person to appear for them, he should forswear the court and never 
Hiere were several other statutes passed, aftec be received to make any suit in any 
authorizing suitors to ai)point attorneys, court of the King.” 

viz., the statute of Westminster in 1275, 3 Restrictions mi attorneys. — Next came 
Edw. l,c. 42; the statute ol Gloucester in the enactments restricting particular per- 
1278, 6 Ldw. I, c. 8; the 2nd stat. of \\ cst- sons from acting as attorneys, viz-, in 1403: 
minster in 1285, 13 Edw. 1, c. 10; the the 4 Henry 4, c. 19, ordained that no 
stat. of \ork in 1318, 12 Edw.^2, c. 1 ; the; bailiff, steward, nor minister of lords or 
stat. of Westminster in 1383, 7 Rich. 2, c. franchises which had return of writs, should 
14, and in 1405, that of 7 Hen. 4, c. 13. be attorney in any plea within his bailiwick, 
So far as to the power of appointing attor- and, in 1413, it was directctl that under- 
neys. Next came the enactments relating sheriffs and sheriffs officers should not be 
to their admission. \ attorneys. This restriction has been re- 

1322. Admitting attorneys. — In 1323, pealed by the 0 & 7 Viet. c. 73. 
the stat. of Carlisle, 13 Edw. 2, c. 1, was in 1455, 33 Henry 0, c. 7, the number 
passed, directing wlio should in future ad- of attorneys in Norfolk was limited to (i, 
mit attorneys. It appears by this act, that in Suffolk to C, and Norwich to 2, and they 
the Chancellor of England and Chief Jus- ! were to be elected and admitted by the 

tices had authority, according to their dis-i two chief justices. 

cretion to admit attorneys, and the act! Erom tins period an interval of a century 
provided, that the Barons of the Exchequer | and a half elapsed before the attorneys be- 
or the justices of the other courts should ' came the subject of further legislative re-, 
only admit attorneys in pleas where they j gulation. Many rules and orders of the 
were assigned, whilst the clerks and scr- j superior courts were however made w'hich 
vants of the barons and justices were pro- will be hereafter adverted to. 
hibited from admitting attorneys. 1606. Fees and charges. — The next 

1403. Examining attorneys. — Having statute in order of date was that of the 
thus authorised the appointment and ad- 3rd James 1, c. 7 which was passed in 1606, 
mission of attorneys, the next important and provided for the delivery of a bill of the 
act was that of the 4 Henry 4, c. 18, made fees and charges of attorneys, and directed 
in 1403, whereby it was directed “ that at- that none should be admitted except those 
torneys should be examined as to their brought up in the courts or otherwise well 
virtue and learning, and if found in default, practised and of skilful and honest dispor 
punished.” Thus, "for sundry damages sition, and tliey were restrained from allows 
and mischiefs which had ensued before ing other persons to practise in their 
that time to divers persons of the realm by names, 

a great number of attorneys ignorant, and 1729. After the act of James 1st, ano- 
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ther pause of more than a century occurred insure the personal attendance of the 
in professional legislation, extending to the attorney in his own court, 
year 1729, when the general act of 2 And by a rule of Michaelmas term, 1573, 
George 2, c. 23, was passed, com- every attorney was required to give his at- 
prising numerous regulations, and pro* tendance at the court on certain days in 
viding that the judges, before they admitted Term time. The rule for enforcing this 
persons as attorneys, should examine and personal attendance was repeated in Trinity 
inquire, by such ways and means as they Term, 1582, and again in Easter Term, 
thought proper, touching their fitness and 1614. 

capacity. In 1616, a rule was made to limit the 

Taxation of hills of costs , — The statute attorneys in each court to a competent 
of James, and particularly that of CJcorge ! number, and to remove the superfluous, 
the 2ud, provi(led means for regulating and j wherein respect was to be had that the 
controlling the fees and disbursements of j most unfit and unskilful persons be re- 
attorneys and solicitors, subjecting them moved. 

to a summary taxation by an officer of the! By a rule of Hilary Tenn, 1032, the 
court, and restraining tlie recovery of their I following regulation was made regarding 
charges until so investigated. By these I tlic service of a clerkship to an attorney 
and subsequent statutes various reguta- j before admission, “None hereafter shall 
tions were made to secure tlic qualifica-; be admitted to be an attorney of tliis court 
tions of attorneys by service under articles - by the space of six years at the least, or 
of clerkship, and finally by the G and 7 | such as for their education and study in 
Viet. c. 73, recognizing expressly the j the law shall be approved ol' by tlie justices 
necessity of an examination. W hi 1st by jof this court to be of good sufficiency.” 
this statute some acts of justice were done ‘ In 1645, it w^as ordered by a rule of 
to the attorneys by increased restrictions court, “ That none should be admitted an 
on the encroachments of unqualified per- attorney unless he had practised five years 
sons, very extensive powers were willingly as a common solicitor in court, or had 
conceded by the profession for the taxa- served five years as a clerk to some judge, 
tion of all costs, whether relating to busi- serjeant-at-law, practising counsel, attor- 
ness in court or not, or whether payable ney, clerk, or officer of one of the courts at 
by the client himself or a third party, and Westminster, and should on examination 
whether due to the attorney or his execu- be found of good ability and honesty for 
tors, and such taxation is allowed notvvith- such employments, and that the court 
standing tlie payment of the bill, if the should once in every year, in Michaelmas 
special circumstances require it, provided Term, nominate 12 or more able and credi- 
the application be made within 12 months, ble practicers-— to continue for the ensuing 

year to examine such persons as should 
THE UULES OF COURT. dcsire to be admitted attorneys, and ap- 

Such is the general scope of the statutes, point convenient times and places for the 
so far as they can bear on the interests of examination ; and the persons desirous of 
the public and the status of the practi- being admitted were first to attend with 
tioners. We now proceed to advert to the their proofs of service, then repair to the 
rules of the superior courts relating to the persons appointed to examine, and being 
practice of attorneys, their personal attend- approved, to be presented to the court and 
ance, in court and the means by which sworn, 

their due qualifications were sought to be Members of Inns of Court or Chancery,--^ 
enforced. Tlie earliest rule of court re- Anciently all attorneys were required to 
lating to attorneys is that of the Common be members of one of the Inns of Court or 
Pleas in Trinitj' term, 1457, 33 Hen. 6, by Chancery, and to be in commons every 
which it was ordered, “ That none attor- term. This regulation was enforced by 
ney ne none other make any manner of rules of the superior courts in 1G32, and 
writ or process in any officer’s name of the again in Michaelmas Term, 1654 ; Trinity 
same place, saving only every officer in his Term 1()77, and Michaelmas Term, 1684. 
own name,** &c. The last of these rules was made in Michael- 

In Michaelmas term, 1564, the attor- mas Term, 1704, in the reign of Queen 
neys of the Common Pleas were ordered Anne, of which the following is the sub- 
net to practise in any other court except stance: — 

in causes touching themselves. This it is “ That all attorneys and clerks of the 
highly probable was deemed requisite to courts not already admitted into one of the 
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Inns of Court or Chancery^ shall procure 
themselves to be admitted into one of the 
Inns of Court, (if those honourable solici- 
tors shall please to admit them,) or into 
one of the Inns of Chancery, and take 
chambers there, (if conveniently they may 
be held), 

'' That for the future no person what- 
soever shall be sworn an attorne)s or ad- 
mitted, or entered a clerk of any of the 
courts or offices, unless first admitted of 
one of the Inns aforesaid, and bring and 
produce, at the time of his being sworn an 
attorney, or admitted or entered a clerk as 
aforesaid, a certificate under tlic hand of 
the treasurer or principal of the Inn where- 
of he is admitted, testifying such his ad- 
mission/' 

The same rule then recites, That by 
the usage, custom, or orders of the Inns| 
of Chancery, tlie members thereof were 
obliged to, and did, come into commons, 
and continue therein according to the 
orders of such society, to their great ease 
in transacting their causes one with an- 
other, and much benefit to their clients, 
but of late most, or a great number, of the ! 
attorneys and clerk^Iiad neglected to come j 
into commons, or continue therein, accord- 
ing to the respective orders of the said Inns 
of Chancery, to the great decay and detri- 
ment of those societies. It was therefore 
ordered that the attorneys and clerks which 
then were and should be admitted into any 
of the Inns of Chancery should come into 
and continue in commons, according to the 
orders of such society. And in case any 
attorney or clerk should offend against this 
rule or any part thereof, such attorney 
shall be put out of the Uoll of Attorneys, 
and such clerk so offending should be dis- 
charged and displaced from such office.” 

The rule also directed, “ That the re- 
spective treasurers and principals of the 
Inns of Chancery, and the aiitients, rulers, 
and governors of the same, should from 
time to time procure a list of the names of 
*the attorneys and clerks who were not ad- 
mitted of any of the Inns of Court or 
Chan&ery, and yearly deliver such list 
unto The Itight Honourable the Lord] 
Chief Justice, to the intent that the| 
offenders might be compelled to give obe- 
dience to the same.”® 

It will thus be seen that the attorneys 
were required by a long series of rules of 
the courts at Westminster^ to belong either 

* For further details, see Mattgham’s Treatise 
on the Law of Attorneys, 1825, 1839 and 1643. 


to the Inns of Court or the Inns of Chan- 
cery. They might elect either the one or 
the other class ; and they were required 
to go into commons ‘Mbr the greater ^ase 
in transacting causes, and for the benefit of 
their clients.” 

METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

The Second Address of the Committee 
of Management has been sent to every at- 
torney and solicitor not already enrolled 
amongst the members of the association. 
It has also been transmitted to the members, 
in order that they may promote the various 
objects ill view. Not only the committee, 

I but many of the infiucntiai members of the 
i general body, have availed themselves of the 
present opportunity of calling tlie attention 
of Members of Parliament to the grievances 
of which the profession complains. The way 
is thus prepared for a favourable considera- 
tion of many of the important topics com- 
prised in the Address of the association. The 
establishment of the society has been well- 
timed, and we augurfavourablyofits progress- 

The attorneys, indeed, are generally ab- 
sorbed in the business of their clients and 
rarely attend to their own interests. They 
: endure much importunity before they are 
^aroused to action. We have often in these 
jiages adverted to the progress of profes- 
sional societies, llicy have never num- 
bered more than two or three huindred 
even in London. The Incorporated Society 
is the only instance until now of a numer- 
ous association. 

It ajipcars, Iiowever, that nearly 300 
of the metropolitan solicitors have joined 
the association, and about double that uum- 
jber of the provincial. Considering the 
I usual supiiieiiess of the body, this is a large 
i congregation ; doubtless it will be increased 
j by next term, and before the meeting of 
j parliament the number will be all that the 
j promoters of the association can reasonably 
j expect. 

NEW STATUTOS ALTERA- 

I TIONS IN THE LAW. 

JUVENILE OFFENDERS. 

10 & 11 VlCT. C. 82.» 

An Act for for the more siieedy Trial, and 
Punishment of Juvenile Offenders. [22nd 
July, 1847.] 

1. Persons not exceeding 14 years of aqe 
committing certain q^ences may be mnmarily 
convicted by two justices. Justices may dismiss 

This act comes into immediate operation. 
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the accused if they deem it expedient not to inflict 
awg punishment ~Whereas> in order in certain 
cases to ensure the more speedy trial of juvenile 
offenders^ and to avoid the evils of their long 
iiuprisonment previously to trials it is expedi- 
ent to allow of such offenders being proceeded 
against in a more summary manner than is now 
by law provided, and to give further power to 
bail them : Be it enacted by the Queen’s most 
excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, 
and Commons, in this presetit parliament as- 
sembled, and by the authority of the same. 
That every person who shall, subsequently to 
the passing of this act, be charged with having 
committed or having attempted to commit, or 
with having been an aider, abettor, counsellor, 
or procurer in the commission of any offence 
which now is or hereafter shall or may be by 
law deemed or declared to be simple larceny, or 
punishable as simple larceny, and whose age at 
the period of the commission or attempted com- 
mission of such offence shall not, in the opinion 
of the justices before whom he or she shall be 
brought or appear as hercin-after mentioned, 
exceed the age of 1 4 years, shall, upon convic- 
tion thereof, upon his own confession or upon 
proof, before any two or more justices of the 
peace for an)^ county, riding, division, borough, 
liberty, or place in petty sessions assembled, at 
the usual place, and in open court, be com- 
mitted to the common gaol or house of correc- 
tion within the jurisdiction of such justices, 
there to be imprisoned, with or without hard 
labour, for any term not exceeding three calen- 
dar months, or, in the discretion of such jus- 
tices, shall forfeit and pay such sum, not ex- 
ceeding 3f., as the said justices shall adjudge, 
or, if a male, shall be once privately whipped, 
either instead of or in addition to such im- 
prisonment, or imprisonment with hard labour; 
and the said justices shall from time to time 
appoint some fit and proper person, being a 
constable, to inflict the said punishment of 
whipping when so ordered to be inflicted out 
of prison : Provided always, that if such jus- 
tices upon the hearing of any such case shall 
deem the offence not to be proved, or that it is 
not expedient to inflict any punishment, they 
shall dismiss the party charged, on finding 
surety or sureties for his future good behaviour, 
or without such sureties, and then make out 
and deliver to the party charged a certificate 
under the hands of such justices stating the 
fact of such dismissal, and such certificate shall 
and may be in the form or to the effect set 
forth in the schedule hereunto annexed in that 
behalf : Provided also, that if such justices 
shall be of opinion, before the ncrsoii charged 
shall have made his or her defence, that the 
charge is from any circumstance a fit subject 
fyr prosecution by indictment, or if the person 
charged shall, upon being called ujwn to answer 
the^ charge, object to the case being summarily 
disposed of under the provisions of this act, 
sucli justices shsdl, instead of summarily ad- 
judicating thereupon, deal with the case in all 
respBOts 86 if dus act had. not been passed. 


2. Power to justices to hear and determine* 

One magistrate may, in certain cases, perform 
acts usually done That any two or 

more justices of the peace for any county, rid- 
ing, division, borough, liberty, or place in petty 
sessions assembled, and in open court, before 
whom any such person as aforesaid charged 
with any offence made punishable under this 
act shall he brought or appear, are hereby 
authorised to hear and determine the case under 
the provisions of this act: Provided always, 
that any magistrate of the police courts of the 
metropolis sitting at any such police court, and 
any stipendiary magistrate sitting in open court, 
having by law the power to do acts usually re- 
quired to be done by two or more justices of 
tne peace, shall and may within their respective 
jurisdictions hear and determine every charge 
under this act, and exercise all the powers 
herein contained, in like manner and as fully 
and effectually as two or more justices of the 
peace in petty sessions assembled as aforesaid 
can or may do by virtue of the provisions in 
this act contained. 

3. Proceedings under this act a bar to further 
proceedings, — That every j)ersoti who shall 
have obtained such certificate of dismissal as 

1 aforesaid, and every person who shall have 
I been convicted under the authority of this act, 

' shall be released from all further or other pro- 
ceedings for the same cause. 

4. Mode of compelling the appearance of 
persons 2 }uniskable on summary conviction,— 

! And for the more effectual prosecution of of- 
fences jnmishable upon summary conviction by 
virtue of this act, be it enacted. That where any 
person whose age is alleged not to exceed 14 
years shall be charged with any such offence 
on the oath of a credible witness before any 
justice of the peace, such justice may issue his 
summons or warrant to summon or to appre- 
hend the person so charged to appear before 
any two justices of the peace in petty sessions 
assembled as aforesaid at a tim3 and place to 
be named in such summons or warrant. 

5 . Power to one justice to remand and take 
bail. — ^That any justice or justices of the peace, 
if he or they shall think fit, may remand for 
further examination or for trial, or suffer to go 
at large upon his or her finding sufficient surety 
or sureties, any such person as aforesaid 
charged before him or them with any such 
offence as aforesaid; and every such surety 
shall be bound by recognizance to be coiii^. 
ditioned for the appearance of such person be- 
fore the same or some other justice or justices 
of the peace for further examination, or for 
trial before two or more justices of the peace in 
petty sessions assembled as aforesaid, or for 
trial at some superior court, as the case may 
be ; and every such recognizance may be en- 
larged from time to time by any such justice or 
justices to such further time as he or they shall 
appoint; and every such reco^izance which 
shall not be enlarged shall be discharged with- 
out fee or reward, when the party shall have 
appeared according to the condition thereof. 

6. Application of fines* — ^That every fine im- 

s 5 



pdsed by any justice ^ ^ „ — % 

act shall be p^id to the cl^k to -the eonvictfl^^iM wuatterwssioiis ofstfae poace i^^m 

justices, and shdl be by Wnrpaid -over to Ae tderk of the peaiee 
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city, ^'n, or place in which the offence in-re-' particulars as may ftom ;^ thne be T^- 
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have been committed. 

7- As to the summoning and attendance of 
taiffrease5,—That it shall be lawful for any jus- 
tice of the peace by summons to require the at- 
tendance of any person as a wi< ness upon the 
heating of any case before two justices, under 


12. ■ No forfeiture %tponeommetion$ under act,^ 
but presiding justices mag order restitution of 
property, — That no conviction under the au- 
thority of this act shall be attended with any 
forfeiture, but whenever any person sh^l be 

_ ^ ^ deemed guilty under the protnsions of tins act 

the au3iority of this act, at a time and place to I it shall be lawful for the presiding justices to 
he named in such summons ; and such justice ; order restitution of the property in respect of 
may require and hind by recognizance all per- ' which such offence shall have been committed 
sons whom he may consider necessary to be to the owner thereof or his t^presentatives, and 
examined touching the matter of such charge : if such property shall not then be forthcoming, 
to attend at the time and place to be appointed the same justices, whether they award punish- 
by him, and then and there to give evidence ineiit or dismiss the complaint, may inquire 
upon the hearing of such charge; and in case into and ascertain the value thereof in money, 
any person so summoned or required or bound and if they think proper order payment of such 
as aforesaid shall neglect or refuse to attend in ' sum of money to the true owner, by the person 
pursuance of such summons or recognizance, ! or persons convicted, either at one time or by 
then upon proof being first given of such per- • instalments at such periods as the court may 
son’s having been duly summoned as herein- '■ deem reasonable, and the party or parties so 
after mentioned, or bound by recognizance as j ordered to pay shall be liable to be sued for the 
aforesaid, it shall be lawful for the justices be- I same as a debt in any court in which debts may 
fore whom any such person ought to have at- j be by law recovered, with costs of suit, accord- 
tended to issue their warrant to compel his ap- ! ing to the practice of such court, 
pearance as a witnessl^ ! 13. Rveovery of penalties, — ^That whenever 

8. Service of summons. — Tliat every sum- ' any justices of the peace shall adjudge any 

mons issued under the authority of this act may j offender to forfeit and pay a pecuniary penalty 
be senx^d by delivering a copy of the summons under the authority of this act, and such penalty 
to the party, or by delivering a copy of the shall not be forthwith paid, it shall be lawful 
summons to some inmate at such yjarty’s usual ; for such justices, if they shall deem it ex- 
place of abode, and every person so required, : pedient, to a])point some future day for the 
by any writing under the hand or hands of any • payment of such penalty, and to order the 
justice or justices, to attend and give evidence ; offender tube detained in safe custody until the 
as aforesaid, shall be deemed to have been duly ' day so to be appointed, unless such offender 
summoned. shall give security to the satisfaction of such 

9. Form of conviction . — ^'Fhat the justices be- • justices for bis or her appearance on such 

fore whom any person shall be summarily con- | day ; and such justices are hereby empowered 
victed of any such offence as herein-beforc \ to take sucli security by way of recognizance 
mentionedmay cause the conviction to be drawn ! or otherwise, at their discretion; and if at 
up in the form of words set forth in the Sebe- j the time so appointed such jienalty shall not 
dule to this act annexed, or in any other form I be paid, it shall he lawful for the same or 
of words to the same effect, which conviction j any other justices of the peace by warrant 
shall be good and effectual to all intents and ! under their hands and seals, to commit the 
purposes. j offender to the common gaol or house of cor- 

10. No certiorari, Sfc. — ^That no such con- I rection within their jurisdiction, there to re- 
viction shall be quashed for want of form, or be I main for any time not exceeding three calendar 


Amoved by certiorari or otherwise into any of 
her Majesty’s superior courts of record ; and 
no warrant of commitment shall be held void 
by reason of any defect therein, provided it be 
therein alleged that the party has been con- 
victed, and there be a good and valid conviction 
to sustain the same. 

1 1 . Convictions to be returned to the quarter 
sessions. — ^That the justices of the peace before 
whom any person shall be convicted under the 
provisions of this act shall forthwith thereafter 
transmit the conviction and recognizances to 
the clerk of the peace for the county, borough, 
liberty, or place wherein the offence shall have 


months, reckoned from the day of such adjudi- 
cation, such imprisonment to cease on payment 
of the said penalty. 

J 4. Expenses of prosecutions, how to be paid. 

That the justices in petty sessions assembled 
as aforesaid, before whom any person shall be 
prosecuted or tried for any offence cognizable 
under this act, are hereby authorised and em- 
powered, at their discretion, at the request of 
the prosecutor or of any other person who shall 
appear on recognizance or summons to prose- 
cute or give evidence against any person ac- 
cused of any such offence, to order payment to 
the prosecutor and witnesses for the pn»c- 


been committed, there to be kept by the proper cution of such sums of money as to the justices 
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veaBOnaUe and soflioiBnt to i?ttitn^iwfhk?li fap 4 ^ 1 pttyapaiait^iifrfeaii 

^bllr»e such prosecutor and witnesses for thlf county late^ some of ^hich raise a nrterfe' jliie 
expenses they ghall s inounred ip nature of a county rate, and others have nsMier 

^tending befofe Jh^ examhiip^ maglstrate^ and any such rate nor any fund applicable to 
in otherwise ca¥a3|J|^ pn such prosecution, and similar purposes, and it is just that such 
also to compens^.iheni for their trouble and iiherties, franchises, cities, towns, and places 
loss of tinie therein, aiid to order payment to should be charged with all costs^ expenses, and 
the constables an d other peace officers for the com}>ensations ordered by virtue of this act in 
apprehension and ^letention of any person or respect of such offences as aforesaid committed 
persons so charged ; and although no convic- or supposed to have been committed therein 
tion shall actually take place, it shall be lawful respectively ; be it therefore enacted, That all 
for the said justices to order all or any of the sums directed to be paid by virtue of this act 
payments aforesaid when they shall be of in respect of such offences as aforesaid corn- 
opinion that the parties or any of them have mitted or supposed to have been committed in 
acted bond ^(le j and the amount of expenses such liberties, franchises, cities, towns, and 
of attending before the examining magistrate, places shall be paid out of the rate in the na- 
and the compensation for trouble and loss of tore of a county rate, or out of any fund applic- 
time therein, and the allowances to the con- able to similar purposes, where there is such a 
Stables and other peace officers for the appre- rate or fund, by the treasurer or other officer 
hension and detention of the offender, and the having the collection or disbursement of such 
allowances to be ])aid to the prosecutor, wit- | rate or fund, and where there is no such rate 
nesses, and constables for attending at the said! or fund in such liberties, franchises, cities, 
petty sessions, shall be ascertained liy and cer- j towns, or places, slmll be paid out of the rate 
tified under the hands of the justices in such ' or fund for the relief of the poor of the iiarish 


petty session assembled as aforesaid : Provided ’ 
always, that the amount of the costs, charges, j 
and expenses attending any such ])rosecution, ^ 
to be allowed and paiil as aforesaid, shall not 
in any one case exceed the sum of 4C).s*. : Pro- 
vided also, that no expenses shall be allowed to 
prosecutors, witnesses, and constables exceed- 
ing the sums allowed, according to a scale of 
fees and allowances authorised and settled by 
the justices of the peace at quarter sessions as- 
seuiblcd, according to the statute in such case 
made and provided with respect to })reliminary 
inquiries before justices of the peace in cases of 
felony. 

15. Orders for payment how to he made . — 
That every such order of payment to any pro- 
secutor or other person, after the amount : 
thereof shall have been certified by the justices 
as aforesaid, shall be forthwith made out and ; 
delivered by the clerk of the said petty session 
unto such prosecutor or other person, upon 
such clerk being paid for the same the sum of 
sixpence for every such person, and no more, 
and, except in cases hereinafter provided for, 
shall be made upon the treasurer of the county, 
riding, or division in which the offence shall 
have been committed, or shall be supposed to 
have been committed, who is hereby authorised 
and required, upon sight of every such order, 
forthwith to pay to the ])erson named therein, 
or to any other person duly authorised to re- 
ceive the same on his or her behalf, the money 
in such order mentioned, and shall be allowed 
the same in his accounts : Provided always, 
that no such order shall be valid, nor shall such 
treasurer pay any money thereon, unless it 
shall have been framed and presented in such 
form and under such regulations as the justices 
of the peace in quarter sessions assembled shall 
from time to time direct. 

16 . Payment of conts and expenses with re- 
spect to borovghs, Sfc. — And whereas offences 
cognizable under this act may be committed in 
liberties, franchises, cities, towns, and places 


or townshii>, district or precinct therein, where 
the offence was committed or supposed to have 
been committed, by the overseers or other 
officers having the collection or disbursement 
of such lust mentioned rate or fund ; and the 
I order of court shall in every such case be di- 
1 rected to such treasurer, overseers, or other 
I officers respectively, instead of the treasurer of 
[ the county, riding, or division, as the case may 
i require. 

1 7- Proceedings against persons acting under 
this flfct. — And for the protection of persons 
acting in the execution of this act, be it enacted. 
That all actions and prosecutions to be com- 
menced against any ])erson for anything done 
in ]>ursuance of this act shall he laid and tried 
in the county where the fact was committed, 
and shall be commenced within three calendar 
months after the fact committed, and not other- 
wise ; and notice in writing of such action or 
prosecution, and of the cause thereof, shall be 
given to the defendant one calendar month at 
least before the commencement of the action 
or prosecution ; and in any such action or pro- 
secution the defendant may plead the general 
issue, and give this act and the special matter 
in evidence, at any trial to he had thereupon ; 
and no plaintiff shall recover in any such action 
if tender of sufficient amends shall have been 
made before such action brought, or if a suf- 
ficient sum of money shall have been paid into 
court after such action brought by or on behalf 
of the defendant ; and if a verdict shall pass 
for the defendant, or the plaintiff shall become 
nonsuit, or discontinue any such action or pro- 
secution after issue joined, or if, upon demuwer 
or otherwise, judgment shall be given against 
the plaintiff*, the defendant shall recover his 
full costs as between attorney and client, and 
have the like remedy for the same as any de- 
fendant hath bylaw in other cases ; and though 
a verdict shall be given for the plaintiff in such 
action, the plaintiff shall not have costs against 
the defendant, unless the judge before irhom 
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the trial shall be shall certify his approbation 
of the action and of the verdict oliltaihed Hatte? 
upon. 

IS. Extent of oc^^^Tbat nothing in this act 
contained shall extend to Scotland or Ireland* 

SCHEDULE OF FOKMS TO WHICH THIS ACT I 
REFERS. I 

Form of Corticate of Dismissah 

I We of her Majesty’s justices 

to wit. f of the ])eace for the county of 
[or I, a magistrate of the ])olice court of 
as the case may he^ do hereby certify. That on | 
the day of in the year of our • 

Lord at in the saic* county of | 

M. N. M^as brought before us the said : 
justices [or me the said magistrate] charged ! 
with the following offence, (that is to say,) [Jtcrc \ 
state bri^y the particulars of the charycn^ and 
that we the said justices [or 1 the said magis- . 
tratej thereupon dismissed the said charge. • 
Given under our hands [or ray hand] this 
day of . ' j 

Form of Conviction, 1 

^ Be it remembered. That on the 
to vdt. J day of in the year of our 

Lord one thousand eight hundred and 
at in the county of [or j 

riding, division, liberty, city, &c., as the case ! 
may ?e,] A. O. is convicted before us, J. P. and ! 
Q,R , two of her Majesty’s justices of the peace | 
for the said county [or riding, &c.,] [or me, 

S. T., a magistrate of the police court of 
as the case may be,] for that he the said A. O, 
did [specify the offence, and the time and place I 
when and where the same was committed, as the ! 
ease may he, hut without setting forth the evi ^- ; 
dencc,] and we the said J, P. and Q, R, [or I 
the said S, T,] adjudge the said A, O. for his 
said offence to be imprisoned in the 
Tor to be imnrisoncd in the and there 

kept to hard labour for the space of ,] j 

[or we [or I] adjudge the said A. O. for his | 
said offence to forfeit and pay ,] [here i 

state the penalty actually imposed,] and in de- j 
fault of immediate payment of the said sum, to | 
be imprisoned in the [or to be im- j 

prisoned in the and there kept to I 

hard labour] for the space of unless 

the said sum shall be sooner paid. Given' 
under our hands and seals [or my hand and 
seal] the day and year first above mentioned. 

NOTICES OF NEW BOOKS. 


IWuifiseYEt Me Law qf Leases, 

may be uotided in regard to the subject of 
these volurhes. " Ist* There is no form of 
deed throughout the wide range of Convey- 
ancing practice so frequently used by the 
practitioner as a Lease* 2nd. There is no 
other deed so frequently drawn by the so- 
licitor on his sole responsibility, nor any 
which is so rarely submitted to the revision 
of counsel* 

It is certain, liowever, that the law re- 
lating to leases is not only of the p*eatest 
practical importance, but that it involves 
many' very nice and difficult questions. 
Seeing the utility of a treatise on a subject 
so universal, it is not a little singular that 
the field sliould have remained to tlie pre- 
sent time .nimost unoccupied. Tlie im- 
portance of the subject has evidently been 
underrated. Inasmuch as comparatively 
few questions and few drafts of leases are 
submitted to counsel, it bas been inferred, 
probably, tlisU the matter was compara- 
tively insignificant. There is, indeed, an 
old book by Bacon on Leases and Terms 
for Years, with Precedents, piiblislied in 
1798; one by Bailey in 1807 ; and an In- 
quiry into the Nature of Leases, by Clark, 
in 1818. The law is also concisely treated 
of in various digests and abridgments. 
Bui it remained for Mr. Platt to present 
the profession witli a full and complete 
treatise of the wliole law and practice re- 
lating to leases, accompanied by an ample 
collection of precedents, and we are glad 
that the work has fallen into such compe- 
tent hands, equally in regard to practical 
experience and professional learning. 

In the 1st Part, the nutiior gives the 
definition, and sets forth the nature of a 
lease. 

The 2nd Part treats of the subjects of 
demise ; and the 3rd of the contracting 
parties; and of their contract or agreement 
under the following heads : — 

1 . Who may be lessors. 

2. Who may be lessees. 

3. Of leases between particular individuals. 

4. Of the contract or agreement. 

The 4th Part relates to the term of the 
lease. 


A TreaiiseoniheLawofJLeaseSytmth Forms 
and Ptecedenis. By THOaMAs Platt, 
Esq., of Lincoln’s Inn, Barrister-at-Law, 
Author of A Practical Treatise on the 
Law of Covenants*” In 2 vols* Lon- 
don : A* Maxwell & Son, 1847. Pp. 
1695. j 

There are two remarkable points which 


1. As to leases at will. 

2* As to leases for any aliquot part of a year ; 
for a year ; or from year to year. 

3. As to leases for an absolute term of years. 

4. As to leases for a term of years determin- 
able with a life or lives, or on any other event. 

5. As to leases for a term, with the grant of 
an iu;ces8sional term on an event. 

6. As to leases for life or lives. 

7. As to renewable leases. 
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Review ; FlatCs T^aiUe oa the Law Leases, with Forms a^ Precedents, 


Part the 5th comprises Uve iasti*unieiit 
of demise, its essential and formal parts. ^ 

I. Of leases by writing, parol, and deed. 

2* Of the date. 

3. Of the parties. 

4. Of the recitals. 

5. Of the testatum. 

6. Of the parcels, and clauses of reversion 

and estate. i 

7. Of the exceptions and reservations. ' 

8. Of the habendum. 

P. Of the reddendum. 

10. Of the covenants. 

II. Of the proviso for re-entry on non-pay- 
ment of rent or noii-j)erformance of covenant. ^ 

12. Of the counterpart and duplicate of the ! 
lease. ' 

TJje Gtli Part treats of the duration of 
the liability of the covenanting parlies; 
and of the effect of the transmission hj' act 
of hi\v, or alienation by act of the partes of 
the reversion or the lease- 

1. Of the relative rights and liabilities of 
lessor and lessee. 

2. Of the effect ]>rodnccd on the tenancy by , 

the death of the lessor. 1 


Mr. Platt has evidently entered pn his 
task with great zeal. He has collected bis 
materials with unwearied diligence and re- 
search, arranged them in excellent order, 
and discussed every important point with 
much learning and discrimination. We 
could have wdshed, if possible, that the 
work had been somewhat jss bulky and 
elaborate, and yet we know not what part 
could have been abridged without injury to 
the completeness of the treatise. 

Standard works, like that before us, are 
of course mainly Ibunded on statutes and 
de«*isions. Following the language of the 
legislature and the court, they become safe 
guides for the profession. It is dangerous 
to depart from the ipsissima vicrha of the 
act or judgment, and a legal writer has 
rarcl}^ an oppertunity of displaying any 
literarj^ attainments, excepting in his pre- 
faccor introduction. Sad work is often made 
in an attempt to usher in a very useful and 
learned work by a highly wrouglit address. 
Mr. Plait lias, we think, succeeded in 
this somewhat difficult effort, and ex- 


3. Of the ctlect produced on the tenancy by 
the death of the lessee. 

4. Of the effect produced on the tenancy by 
the lessor’s assignment during life of his rever- 
sion : considered with reference as Avell to the 
rights as the liabilities of the assignee. 

5. Of the effect produced on the tenancy by 
the lessee’s assignment during life of his term : 
considered with reference as well to the rights 
as the liabilities of the assignee : and of the 
principles on which covenants run wdth the 
land. 

6. Of the effect produced on the tenancy by 
the bankruptcy of the lessee. 

7. Of the effect produced on the tenancy by 
the acts passed for the relief of insolvent 
debtors. 

8. Of the effect produced on the tenancy by 
the lessee’s assigning his proj>erly to trustees 
for the benefit of his creditors. 

Part the 7tb concerns the determination 
of the lease and its consequences. 

1. On the determination of the lease before 
its regular expiration by effluxion of time. 

2. Of the determination of the lease by ef- 
fluxion of time, and of the effect of holding 
over 

The 8tli Part relates to the preparation, 
custody, production, stamping and re- 
gistration of leases and of indorsements. 

1. Of the preparation of the lease and 
counterpart. 

% Of the custody and production of the lease 
aiid counterpart. 

3. Of the stamping of the lease and counter- 
part, and also of agreements for leases. 

4. Of the registration of leases. 

5. Of indorsements of leases. 


• pounded the design and object of his work 
I in ail able and unassuming manner. He 
i says, — 

i “ If the value of a w'ork dejiended on the in- 
jterest of the subject selected, the one now sub- 
! mitted to the profession might fearlessly coin- 
ipete for favour with its many distinguished 
‘ predecessors ; for few there are who pass 
through life unaffected by the discussions con- 
tained in it, either directly as principals, or in- 
' directly in a representative character. But I 
am aware (he adds) that neither the iinport- 
I ance of a theme nor its j)ractical utility can 
■ supply the defects of imperfect analysis or in- 
adequate illustration. ^Vith this principle in 
jview at the commencement and during the 
! progress of my task, I earnestly applied myself 
' to the branch of law investigated in these 
' pages. To perforin my duty, 1 have exerted 
i my best powers, neither "shrinking from labour, 
I nor yielding to anxiety or fatigue. The result 
in print, however, assures me that I proposed 
to myself a standard beyond my reach ; and I 
am painfully sensible of the difference between 
design and execution. From these remarks, it 
will appear, that whatever errors may be dis- 
covered in my work are traceable to want of 
judgment, and not to indolence. In extenua- 
tion, I can only say, that, in possession of more 
learning that has fallen to my lot, I should 
have produced a better book. At^ the same 
time, 1 trust that my endeavours will not be 
wholly futile: that they may at least put the 
reader in the way' of obtaining further informa- 
tion from the reports and statutes referred to, 
the only legitimate basis of a treatise of this 
nature,” 

The author in anticipation of an ob- 
jection states, that he has thought it more 
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advisable in a few instances to examine 
under one head the several subordinate and 
collateral bearings of his subject^ than to 
distribute them under separate divisions of 
the work. 

“ This/’ he says, will be particularly ob- 
servable in the Chapter on the Reddendum^ 
where not only the considerations peculiarly 
appropriate to that division, but the ramifica- 
tions incident to it, such as the suspension and 
apportionment of rent, the effect of the statutes 
of limitation on the lessee’s liability to pay rent, 
and the relief afforded in equity, have dso been 
discussed. A similar course has been pursued 
in the Chapter on Renewals, The convenience 
of the plan compensates for a departure from a 
more logical arrangement.” 

The general rule for the construction of 
a lease, and the Jaw relating to its altera- 
tion by erasure, cancellation, and the like, 
as well as to its being duly executed, being 
common to all deeds, have not been sped* 
ally noticed, as they offer nothing particu-| 
larly applicable to, or illustrative of, the ; 
doctrine under consideration. j 

Mr. Platt observes, that the difficulty of' 
procuring good precedents of leases is | 
greater than can be conceived. They are | 
often prepared by persons not very conver- 
sant with conveyancing, and are propor- 
tionably loose and unsatisfactory. 

Tliose contained in the appendix to this w'ork i 
have been selected from a large number, as ! 
best calculated, from their various objects, to ) 
prove of practical ser\dce. In preparing the 
detached forms, Mr. Platt has aimed at a 
middle course, and, while divesting them of 
much of the abundant phraseology by which 
they have hith«?rto been characterised, has en- 
deavoured to preserve the technical style and 
cantilena so desirable in all formal instruments. 
A variety of Forms, not in the first part of the 
Appendix, will be found amongst the Prece- 
dents. 


are to signify much beyond their ordinary im- 
port. He doubts whether the diminution of 
expense will, after all, be so good as the advo- 
cates for the act anticipate : for the length of a 
qualification where necessarily introduced, will, 
in a great degree, counterbalance the saving 
effected by the adoption of the statutory form. 
Suppose, for example, a party to take a lease 
on the understanding that he is to pay rent, 
and to repair during the term, and to peld up 
possession of the premises in repair at the end 
of the term, without reference to accidents by 
fire : in this case, he would, in compliance with 
the statute, covenant “ to pay rent ” (as in 
column I, No. 1,) ^‘and to repair,” (as in 
column L, No. 10;) but, on referring to column 
II. of that number, it appears that those words 
signify that he is not to leave them in good re- 
pair under all circumsttmees, but is to have the 
benefit of an exception of ‘‘ reasonable wear 
and tear and diimagc by fire,” which would be 
clearly inconsistent with the general covenant 
to repair. Tlie draftsman wonlil, therefore, be 
put to the alternative of declaring, in some 
form of words, that the covenant to yield up in 
repair should not be construed to contain the 
exception, or of setting out the covenant at full 
length without the exception ; thus presenting 
a sad medley of ordinary and statutory forms 
in the same deed. It is fortunate, however, 
that they who desire their leases to be prepared 
in conformity with the act, which, togetlier with 
the abridged fonns, is inserted in the Appendix, 
Vol. ii., p. 577» ct seq., will find in it ample di- 
rections for their guidance. The real evil to be 
complained of is, not so much the lengtli of the 
usual clauses, as the severe pressure of the 
Siam]) duties, from which even the counterpart 
and duplicate are not exempt.” 

We close this notice, doubting not that 
the learned author will be amply rewarded 
for his meritorious labours. 

IMPROVEMENTS IN CHANCERY 
PRACTICE. 


The author’s reasons for omitting to 
supply some short precedents under the 
act of 8 & 9 Viet. c. 124, To facilitate the 
Granting of certain Leases,” are thus 
stated : — 

The first and principal one is, that he be- 
lieves leases of the description alluded to are, 
and will continue, almost wholly unknown in 
practice. With great submission to those who 
entertain a different opinion, Mr. Platt states, 
that he cannot think that a good system which 
renders reference to a foreign instrument ne- 
cessary to the construction of the one by which 
parties profess to be bound, their own being 
in fact but a brief abstract of a document to 
which they can rarely have access otherwise 
than through the agency of their professional 
adviser, and being comprised in terms which 


AFFIDAVIT OFFICE. 

The abolition of the Public Office in 
Chancery, and the transfer of tlic business 
to the Clerk of Affidavits, is an alteration 
the right direction.” The time of one 
of the Masters is saved to the suitors, and 
there is some gain to the }>ractitio))crs by 
performing the act of swearing and filing 
the affidavits at the same time and place. 

This is one of the improvements which 
was suggested by an eminent solicitor in 
the 1st volume of the Legal Observer nearly 
17 years ago. It was thus written : — 

Office copies to be made in a useful form 
on brief ])aper, and at 4<i. a folio, which leaves 
ample profit. A fee of 6d, to be paid besides 
for filing, and for searches. 
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Affidavits in town to be sworn at the affi- 
davit office, on filing them.” 

Another suggestion was made at the same 
time, which has not yet been, but we trust 
will be, carried into effect, namely, — 

'•^To prevent delay, every person filing an 
affidavit should deliver a copy the same day to 
the opposite party, who should be at liberty to 
examine it, for a small fee, with the original.” 
1 L. O. 88 . 

One more and a very important recom- 
mendation may still be made, — namely, the 
authority to solicitors in different jiarts of 
the town to administer oaths. 

LEGAL EDUCATION. 

PROPOSED I.AW UNIVERSITY. ' 

In order to submit the Report of the i 
Committee on Legal Education in a con- 
venient form to our readers, we have sub- 
divided it into various portions : — endea- 
vouring in each instance to present a dis- 
tinct section or topic for their consideration. 
Pursuing tliis plan, we now advert to the 
statements and recommendations of the 
committee for remodelling the Inns of 
Court, and forming out of tliem a College 
or University of the Law. 

On leaving the university, (say the 
committee) every student proceeds to 
select and prepare for that profession 
to which he or his friends consider him • 
best suited; and it is then that the 
future lawyer looks around for special : 
instruction. It is then also that the pub-' 
lie, but above all his own profession, ought; 
to be ready to meet him. An institution i 
for special professional instruction in thej 
two branches of the profession, now be-| 
comes necessary, and following the course j 
of the example and experience of the two 
other learned professions, it does not ap-j 
pear that its organization and management' 
can be confided with more propriety and 
advantage to any body than to the profes- 
sion itself ; and the committee proceed to 
state j^hat — 

It 80 happens, that this view is not only 
the most rational, hut in the present instance 
the most practicable. The profession in these 
countries have a recognized organ for such 
purposes in the * Inns of Court f societies not 
only commanding the consideration of the pub - 
lic and profession, but originally, as it appears 
rfrewn tne evidence before your committee, 
founded and endowed for these very objects, 
and thus requiring no innovation, but such 
modifications only as existing society may 


demand, to fit them for places of spedal 
legal education. In this view, all witnesses, 
professional and non-professional, from Eng- 
land or Ireland, concur. Whatever differences 
exist, refer only to the manner in which such 
project may best be carried out. 

“ In England there are several of these so- 
cieties ; in Ireland one. The question, there- 
fore, arises, whether these societies should act 
independently of each other, or co-operate, 
each in its sphere, for one general end. 

The great majority of witnesses decide in 
favour of the latter pro]^ition. They suggest 
that the several Inns of Court, instead of each 
establishing for its own members a series, and 
possibly the same series of lectures, should each 
found a certain number, the most ap]wopriate 
to that particular Inn, to which admission 
should be open to the members of all. The 
several Inns would thus form the colleges, as it 
were, of one common university : in this par- 
ticular as in others, (such as their common 
halls, chapels, libraries, &c.,) resembling our 
existing universities ; and having in the bench, 
as their common head, the counterpart of the 
senate, council, or (raput acadeinicum of these 
institutions. 

“ The number, classification, and apportion- 
ment of these lectureships and courses to the 
respective Inns, must in great measure depend 
upon the circumstances of each, and the 
opinions and wishes of their several authorities 
and members. All that witnesses at present 
point out, or that can indeed be looked for in 
any project, is that due provision should, in 
the first instance, be made for instruction in 
the great departments of the profession, such 
as the Law of Real Property, Common Law; 
Criminal Law, Constitutional Law ; and then 
gradually in those subsidiary branches con- 
nected with the principal, such as Commercial 
Law, Medical Jurisprudence, General Pro- 
cedure, &c., &c. The last class might likewise 
embrace those departments for which chairs 
were also provided in the universities; such as 
International Law, Comparative Constitutionfd 
Law, &c. ; and which so might form the link 
(at least might so be treated in the Inns of 
Court as to answer that purpose) between pro- 
fessional and non-professional studies. Nor 
would it be unwise, that two chairs should be 
endow’ed by the Inns in common, on the plan 
of similar chairs in foreign universities; the 
one for the purpose of conveying instruction 
on the Methods and History of Law, and which 
might serve as the introduction to whatever 
course the student might think proper to adopt 
afterwards ; the other on the great principles 
of General J iirisprudence, or the Philosophy of 
Lstw and Legislation, which might in a like 
manner serve for its conclusion. The character 
of these professorships may appear somewhat 
less practical that that of others, and so far may 
seem to depart from what ought to be regarded 
and maintained as the peculiar character of 
this institution, as contrasted to that of the 
universities ; but this objection on a little re- 
flection will disappear. When it is considered 
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hou' miK-h tim? and labour may be saved, bow 
much error and disappointment avoided, bow 
much the acquisition of knowledge may be 
facilitated by furnishing the student with chart 
and compass in the beginning, such objection 
can scarcely be urged against the first of these 
chairs. Still less against the second. It is at 
the conclusion of a course, when scattered facts 
and disjointed reasonings are to be gathered to- 
gether and formed into one synthesiser system, 
in order to render them not only of special but 
general application, that such an aid as that 
proposed by the cAowment of this second 
chair, becomes not merely valuable but 
essential. In the instance of a profession, too 
inclined hy the after business of life to fall into 
the particular and technical, such a corrective, 
from its very character of comprehensiveness 
and philosophy, aj)pears more particularly de- 
sirable. 

Nor is tlie atl vantage in point of economy, 
extent, and completeness in respect to ]»rofes- 
sorships, the only one to he exj)ected from this 
combination of the Inns aTiiongst themselves, 
for onv? general purpose. The field of exertion 
and emulation, to both professor and student, 
is greatly enlarged, habits of intercourse and 
sympathy, so desirable amongst nieti whose 
future lives ami laljours lie so much together, 
arc generated, and a harmony in instruction 
and action secured, the result of which cannot 
but be felt beneficially through the whole range 
of the lawyer’s after jiractice, and ultimatel}’, 
no doubt, in the decisions of the bench, and 
the acts and other proceedings of the legislature. 

“ The economical arrangement and mainte- 
nance of these professorships, as regards ap- 
})ointment, remuneration, and .^ignity, must 
necessarily be determined by those from whom 
they are to originate, nor can any other recom- 
mendation be ventured on beyond those of a 
general nature. The Inn of Court which en- 
dows should flippoinr, with as much as possible 
the concurrence (to be obtained directly or in- 
directly) of the other Inns : the remuneration 
should he regulated by the joint consideration 
of the eminence of the individual and the im- 
portance of the chair; and to he efiective, both 
as regards the ])ro lessor and the student, by 
securing his inrlependence but at the same 
time stimulating his exertion, it should be 
formed of a fixed salary and fees. Such is in 
genera] the concurrent suggestion of all the 
witnesses, and by some it is insisted on as in- 
dispensable. His functions would naturally 
place him in the same rank as the professors of 
our universities. It may be a question whether 
this chair should be held during good be- 
haviour; or for a iimited period, with power of 
re-election. I'he latter arrangement appears to 
have been contemplated by some of the Inns, 
and though liable to some objection, 6n the 
whole appears preferable to any other* / 

is not sufficient to establish a good 
course or courses of instruction, or to provide 
well endowed and well selected professors to 
communicate it ; the important fioint is to see 
that such ad\’antages be not only acceptable 


but accepted. On the result all agree ; few On 
the means by which it can be accomplishea. 

“ It is not sufficient that the professor Shomd 
deliver a lecture : lectures, without examihatioin 
frequent and accurate, without class teachliig, 
witlioat private instruction, fall dead oh the 
majority of hearers ; and however popular in 
, the outset, sooner or later, on the concurrent 
testimony of some of the most experienced lec- 
turers and lawyers themselves, gradually de- 
teriorate, and finally lose their efficacy %nd 
audience. But lectures, class teaching, and 
! private instruction, may each and all be excel- 
! lent, and yet be productive of no real benefit, 

! unless it be also ]wacticable to ensure hearers, 
i Some maintain that this result is sure to follow 
! from the siij)erior and intrinsic merit of the in- 
struction am! instructor; that to secure accept* 

■ ance, it is only necessary to render acceptable : 

; while others again reply, that without incentive, 
or obligation of some kind remote or immediate, 

: the highest excellence will not be appreciated, 

! and the most valuable opportunities will be 
contemptuously passed by.” 

The comniiitce observe, that uiifor- 
; tunalcly for the student and the pub- 
lic, general experience (it is scarcely 
: necessary to refer to particular evidence) 

* testifies in favour of this latter opinion ; 

‘ nor is tliere any reason why a student for 
the bar should be regulated by other prin- 
ciples of action than students for any other 
profession. The question then to be de- 
: cided is this, to what extent can this moral 
power, either of inducement or compulsion, 

' lie applied ? 

j “ The inducement here may be so direct and 
! strong as to ])e tantamount to compulsion. If 
' the attendance on certain courses of lectures be 
j required, and the results of this attendance be 
i tested by public examination, {ieriodical as well 
1 as final, as the indispensable condition for ad- 
I mission to the l>ar, and if the permission to 
j attend such courses and to pass sucii examina- 
itions be also made conditional on a certain 
\ amount of preliminary knowledge, also to be 
i proved by an entrance examination ; it is clear 
j that to all intents, such preliminary examina- 
tion, attendance, and final examination, will be 
compulsory on all who destine themselves to 
the profession, and will operate in securing, if 
conscientiously followed out, an educational 
qualification for every barrister. It is quite 
true, indeed, that this can constiftte no 
guarantee for superior ability or acquirements, 
nor is it meant that it should. Its object is 
simply to preclude incotupetency and indolence. 
Superior qualifications may be tested by^ an- 
other measure, by the acquisition of honours. 
And here it is that voluntary attendance isnd 
voluntary examinations have their proper plaee. 
To incite, however, to the contest for such 
honours, and to the fulfilling ^ the conditions 
onrwbkfa ihey depend, there must he an dn- 
cduoement^ contingent and remote perhaps, but 
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still real, held out not merely in the course, 
but in the profession itself. As admission to 
the bar is the reward of ])assing throu|(h the 
ordinary course, so eligibility to certain higher 
ijituations at the bar should be the prize for 
passing through the extraordinary. In this 
suggestion there is no deviation from principles 
to a certain degree at present recognised ; eligi- 
bility to certain offices is at this moment re- 
stricted to certain classes, and to certain con- 
ditions. There arc many posts to which none 
are eligible but barristers of a certain number 
of years standing. Some of the most compe- 
tent witnesses have already shown that such 
test of qualification, though obviously meant to 
be proof of competency, is often futile. It ad- 
mits, liowever, the juinciple : your committee 
contend only for its efficient application. 

These suggestions, it is light however to 
observe, do not apjiear to be siijiported by’ 
some of the more eminent witnesses. 


education shown by skill in routine forn^alities 
' instead of substantial knowledge and habitual 
industry. As they contemplate in the esta- 
blishment of a legal institution, the means not 
only of providing legal instruction* but also 
the arrangements by which it may effectually 
be enforced, they necessarily look not to those 
portions of the academical system which have 
failed, but to those which have been successful. 
Much, therefore, as they ap[)rove of the insti- 
tution of a series of lectureships on the prin- 
ciple and regulations .already noticed, they can- 
not think they will hav,p the efficiency which 
they ought to have unless preceded hy a first 
examination to qualify for adiiilssloii to the 
Inns of Court, and a second on the termination 
of the period and courses prescribed, to qualify 
for admission to the bar. 'I'hese examinations 
should he obligatory, those for honours might 
be voluntary : the extent and conditions of each 
should be determined by the highest authori- 
ties in the institution.’’ 


“ Lord Brougham, for instance, whilst he 
strongly insists on the importance of lectures, 
(but provided only they lie accompanied by 
class instruction and frequent exainination,) is 
not prc]>ared to go to the length above stated. 
He would make attendance on lectures, but not 
examination to prove whether they had been 
profitably attended or not, the condition for 
admission to the bar. He would insist on at- 
tendance on lectures on the part of the mem- 
bers of the Inns of Court, but not take any 
precaution to assure the lecturer or the society 
that the students, by sufficient amount of pre- ■ 
viously acquired knowledge, were in a position t 
to take advantage of those lectures. He ob- j 
jects to an entrance examination still more than , 
to a final examination ; he considers it mine- ! 
cessary, as not within the competence of the I 
society. But the society at present imposes 
conditions for admission ; and it is a question 
only of how many or how few, of what or 
of when. There is no reason for preferring 
the condition of paying certain fees pre- 
liminary to admission, to the condition of pass- 
ing through certain examinations. This is tlie 
view which Lord Campbell takes. He holds 
that the Inns of Court have a right to impose 
such conditions ; that such conditions are no 
infringement of inchoate or any other rights ; 
and that when conditions are in question, in- 
tellectual, in reference to an intellectual profes- 
sion, ought to be preferred to any other. Nor 
’^are the attendants on these lectures of an age 
to exempt them from all necessary regulations 
to endftre attention. ITie value of the instita- 
tion depends on the certainty that such atten- 
tion has been paid, and that benefit has been 
derived from it. It is what every institution 
of education <be it what it may) sliced ever 
aim at ; it is what the public, who desire to se- 
cure themselves from ill-qualified practitioners, 

• naturally look for. Now all the e\'idcuce be- 
fore yemr committee goes to show the ineffi- 
cienty of lectures merely voluntary, of courses 
unless tested by examination^ of admission to 
dasees or bewms unless ^liy won, of an 


From the evidence before your committee, 
and the proceedings which have already taken 
, place on the subject, it would appear that there 
I existe.il some ap])rehcnsion that this measure 
j Avould, if attempted, be either opi)osed })y the 
: profession, or fail. If it were a question of 
temporary only or local circumstance, it might 
be no more than ])rudence w^ould dictate to he- 
j sitatc and delay ; but if this apprehension arises 
! from a permanent conviction of its inutility or 
; injury, it tlien affects the whole subject, and 
! requires to be at once considere<l in reference 
to the nature and object of the institution 
itself.” 

The committee add, that there seems 
to be no Reason why a Law College (for 
it is in that light that the union of the Inns 
of Courts must be considered, or otherwise 
it will be necessary to look elsewdiere for 
j such a body) sliouid be coxu|(gcted on other 
j principles than a College of Theology or a 
College of Medicine ; and so far from 
deeming that sqch arrangements as those 
: above noticed, would have the effect of im- 
I posing unnecessary restrictions, many un 
! the contrary consider it desirable that this 
discipline should be extended from the in- 
tellectual to the moral regulation of the 
institution, by the maintenance of a certain 
surveillance over character and conduct, so 
far as might be consistent with the re- 
ligious and civil liberty of the individual 
and the public. 

** The judges natunilly stand as the protec- 
tors, guides, and controllers of the profession ; 
and the bench would thus appear to be pointed 
ont rby ivery circumstance as tbs projier au- 
thority to govern such an institution. It may 
be ji matter of discussion how such audiority 
should be exercised, whether as governors or 
as visitors, leaving to the benchers of the 
several inns, or a deputation or delegation from 
each, like the heads of houses in the universities. 
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the usual administrative rights and duties. The 
judges in England cease on arriving at the ser- 
jeantcy to be benchers, and are thus in a po- 
sition to execute with impartiality the supreme 
controlling and directing j>ower. The statutes 
or bye-laws projwsed by the benchers, and 
stamped with the fiat of the judges, could not 
but be received by the public and the profes- j 
sion with that respect so essential to the en- j 
forcement of all regulations, but especially of 
those which regard educational establishments. 

It does not appear, from the witnesses ex- 
amined on the question, that such arrange- 
ments can he carried out with the same facility 
in Ireland; at the same time there is nothing! 
which is likely to interpose .serious difficulty. ; 
There, as here, it is admitted, that mere voiun- . 
tary associations for such j)urposes will not do; ' 
and without in any degree derogating from | 
the credit due to the projector arul princifjal of j 
the JjEw Institiite, it is too obvious that it ! 
laboured from its birth under the defects inci- j 
dental to such associations, arising from pre-! 
cariousness, uncertainty, and want of efficient . 
authority and control. An institution intended . 
for the education of the profession ought to ! 
have its roots as deeply fixed, its regulations as : 
universally recognised, its powers as unequivo* i 
cal and effective, as those of the profession i 
itself. There, as here, as long as no insur- 
mountable oV)stacle intervenes, the Inn of (^ourt, • 
which comprises the eminence and authority, i 
and may be considered to represent the interests : 
of bench and bar, ought to be adopted both by ' 
the profession and public, in preference to any , 
new, certainly to any voluntary .•society. The ; 
icing’s Inn also has, in certain respects, an ad- 
vantage over the English inns. It ^rm a single ; 
body, and has not to consult the w*hes of any [ 
other. But the King’s Inn is likewise, it must ; 
be remembered, in an anomalous position ; it ' 
enforces rules and regulations, raises fees, and • 
rescribes conc^ions, not in reference to one I 
ranch of the profession only, but to both, i 
Now under what warranty this has been and is ! 
still done, is subject to controversy, and aU; 
tempts have been made and resisted to define . 
and to assure it. It can hardly be expected, ! 
under such circumstances, that many difficulties 
should not arise to the formation and a<l minis- 
tration of any system, however in itself unex- 
ceptionable. 'I'he judges, too, !>y continuing 
benchers, are involved in all the real or sup- 
posed partialities of such a body, and cannot : 
exercise in the same unquestioned and efficient} 
manner, their authority in directing and con- 
trolling as they are enabled to do in England, 
But these objections are not irremovable. The 
proposition made and carried into effect at one 
period, by a royal charter incorporating the 
society, or an act of parliament determining 
and regulating the organization^ powers, rights, 
and functions of the King’s Inn, in reference to 
both branches of the profession, would go far 
to remedy these defects, and at the same time 
afford a favourable opportunity of combining 
mth the new arrangements an effective system 
of legal education, in harmony with thatj 


adopted by the colleges and the university on 
one side, and by the Inns of Court in England 
on the other,” 

LAWYERS IN PARLIAMENT. 

Of lawyers we may mention John Twezell 
Wawn, M. P., for South Shields, who was edu- 
cated for the bar, though not actually called,— 
he has interested himself with the important 
and neglected subject of Mercantile Shii)ping 
and the Navigation Act, and the means (in 
these times of expediency) to keep it in due 
vigour. 

There are several M. P. lawyers at the Irish 
Bar, a list of which we shall be able to give in 
an early number. 

Mr. Austey, of the English Equity Bar, has 
for the first time been returned for Youghal. 

We much regret to lose for the present the 
valuable services in parliament of Sir Eitzroy 
Kelly, Q. C., and Mr. W. H. Watson, O. C. 

The representation of the Scottish Bar shall 
also be duly regarded. 

ANALYTICAL DIGEST OF CASES, 

HEPOHTED IN ALL THE COUKTS. 

([Tommon JLaCo 

LAW OF RAILWAYS, 

ACTION 11 Y PROMOTER.' 

Against provisional committee-man. — A. and 
B, were the registered promoters, under the 
stat. 7 & 8 Viet. c. 110, of a railway company, 
A provisional committee was afterwards formed, 
at a meeting of which A. was appointed secre- 
tary, and B. solicitor, to the company, and 
other persons a managing committee: Heid^ 
that A. could not, merely upon these facts, re- 
cover against an acting member of the manag- 
ing committee for services afterwards j^er- 
formed by him as secretary, Wilson v. Viscotmt 
Curzon, 15 M. & W. 532. 

AGENT. 

See Partnership. 

ALLOTTEE. 

1 . Committee-man. — Recovery of deposit. 

An allottee of shares in a railway scheme which 
has })roved abortive, may recover back,4ln an 
action for money had and received, the whole 
amount paid by way of deposit. Walstahh v. 
Spottiswoode, 32 L. O. 180. 

2. Recovering back deposit. — A railway com*- 
pany was provisionally registered, and a pro- 
spectus was issued, which stated the pro|K>sed 
capital to be ' 2,000,000/., in 80,000 shares of 
25di each. The plaintiff applied to the pro- 
visional committee for 70 snares, in a letter, 
whereby she undertook to accept the same or 
any less number that they might allot to her^ 
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to pay tlie deposit of 12.y. per share 
thereupon, and to sign the parliamentary con^ 
tract and subscribers’ agreement when re- 
quired. I’o this letter she received an answer, 
signed by the secretary, stating that the com- 
mittee of management had allotted to her 30 
shares, and requesting her to ])ay the deposit 
of ll, 12*s\ GcZ., amounting to 78/. 15s., into one 
of certain banks on or before a day mentioned. 
The plainlift' accordingly paid into one of those 
banks, in due time, the deposit of 78/. I.'Sa'., and 
received the banker's receipt for the same. She 
afterwai ds presented the receipt to the company, 
and made several fruitless applications to the 
committee for scrip, and at length was in- 
formed that the directors had come to the re- 
solution not to issue any scrip, and that the i 
greater part of the deposits had been expended, ! 
and the Ijalance would be ratcably divided. It ' 
appeared that the directors, finding it irripos- ’ 
sible to go to parliainentin tire ensuing session, ‘ 
had determined not to issue any scrip ; and j 
that, of the entire number of 80,000 shares, I 

70.000 were allotted, but deposits were paid on I 

4.000 only, producing altogether the sum of[ 
10,500/. Ill an action by the plaintiff to re- | 
cover hack from a member of the managing • 
committee the sum of 78/. los., so paid by her j 
as deposits on the shares allotted to her : IJeid, 

1st, That there was sufficient evidence of the 
final abandonment of the project. j 

2ndly, That, on its abandonment, under the 1 
circumstances above stated, the jilaintiff* was 
entitled to recover hack, as money had and re- 
ceived to her use, the whole sum so paid by 
her. 

An association of this nature does not 
amount to a partnership. Walstahh wSpottis- 
woode, 15 M, & VV, 501. 

Cases cited ill the judgment ; Pitchford v. Davis? 

b Al. & W. 2 ; Nockells v. Crosby, 3 13. & C. 

814; 5 D. & R. 761. 

3. Invalid contract. — Fraudulent misrepre- 
sentation, — Recovery of deposits. — The pro- 
spectus of a railway company stated tlic capit'U 
to be 3,000,000/,, in 120,000 shares. On the 
plaintitTs application by letter, sixty shares 
were allotted to him, and the letter of allot- 
ment was headed in the same manner as the 
prospectus, and stated further what was not to 
bt found in the letter of application, namely, 
that the allotment was upon condition that the 
deposit be paid on or before a given da}': on , 
pain of foneiture, and the shares being dis- ' 
posed ipf to others. Eleven days before the 
given day the managing committee advertised 
that they had completed the allotment of shares, 
and there was some evidence of Ihe plaintiff’s 
having seen the advertisement. On the third 
day after the given one he paid his deposits, 
and in a fortnight afterwards executed the 
usual parliatnentary contract and subscribers* 
agreement. In the following month a meeting 
was holden, the plaintiff being present, and it 
was then made known that at toe date of the 
advertisement the committee had in fact only 
allotted 58,000 shares, although there were ap- 


plicants for more than the 120,000 shares. At 
that meeting the plaintiff opposed the reso* 
iutkms to continue the concern, and moved as 
an amendment that the deposits should be re« 
turned ; but the chairman declined to put the 
amendment to the meeting. Subsequently the 
scheme was abandoned, and the plaintiff 
biftught his action against a member of the 
managing committee to recover back the 
amount of his deposits. 

Held, First, that the application for shares 
and the letter of allotment constituted no bind- 
ing contract. Secondly, that the advertisement 
amounted to a fraudulent misrepresentation, 
and having been so found by the jury, as also 
that it was a material inducement to the plain- 
tiff to sign the subscribers* deed, as well as to 
pay his money, formed a good ground of action, 
to which the terms of the deed were no answer. 
Thirdly, that the plaintiff’s conduct at the sub- 
sequent meeting did not amount to any waiver 
of bis right to recover. And fourthly, that the 
omission to direct the jury as to whether or not 
there was a binding contract xvas no ground 
for a new trial. Wontner v. S/iairjt, 34 L. O. 
16G. 

4. Action for deposits. — A. applied to the 
provisional directors of a railway company for 
an allotment of shares, and 40 were afterwards 
allotted to him. Between the time of the appli- 
cation for shares and the letter of allotment 
several names had been withdrawn from the 
provisional committee and additional names had 
! been added. A managing committee was ap- 
' pointed from among the provisional directors, 

; and by them an action was commenced to re- 
I cover from ^ the amount of the deposits to be 
! paid on thelkares silotted to him. 

; Held, that inasmuch as the shares were not 
I allotted to A, by the persons to whom the ap 
. plication for shares was made, the evidenca 
i failed to support the contract aUeged in the de- 
1 claration, and the plaintiffs were nonsuited. 

; Woohner and others v. Toby, 34 L. O. 302. 

I 5. Inspection of documents , — In an action by 

■ an allottee of railway shares against a member 
I of the provisional committee, to recover back 

■ his deposit, the court ordered that the plaintiff 
I should have an inspection and copy of the sub- 
I scribers’ agreement and parliamentary contract, 
j which both the plaintiff and the defendant had 

I signed, and which were in the hands of the 8 <^ 
licitors of the company; the plaintiff’s affidavit 
stating that an inspection of them was neces- 
sary to him for the purpose of framing his case, 
and the defendant not showing that they were 
not within his power or control. Steadman v. 
Arden, 15 M. & W. 587. 

Case cited in the jutlginent ; Morrow v. Sanders, 

3 Moore, 671. 

AtiTBRATION OP LINE. 

See Shareholder. 

ARREST. 

See Bye Law. 

« attorney’s liability. 

1. Appearance. — Jomt-stock Company*^ 
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Judgment. ~Irreguldnt^,---lnm\^^ 

the, members of a jomtr stock ! c6^ 
inanagin^ director avithonsed 8^0 atto^ 
accept service of process for a1t ttie 
The case proceeded^ and sftor itoUce^ 
the same attorhey^ by the autWniy of the. 
managing director, consented to a or&r 

for payment of debt and costs. The money nSt 
having been paid, final Judgment was signed, 
and executibii levied on the goods of a defend- 
ant who had no notice of the proceedings, llie 
court set aside the judgment as irregular. 

In such case, if a defendant has had notice 
of the proceedings, the court Will not interfere. 
Unless tlie attorney be insolvent, when they 
will relieve the defendant on equitable terras. 
If the attorney be solvent, the court %viU leave 
him to his remedy against the attorney. 
Bayleg v. Buckland and others, 34 L. O. 2/P. 

2. Costs, — In a hostile suit Ijetween the di- 
rectors of a railway c/>iupany : Held, that the 
solicitor of a company would be liable for the 
costs of an interlocutory application, in case it 
should appear that he had acted without the 
authority of the company.^ Exeter and Credi- 
ton Railway v. Bidler, 3i L. O. 180. 

BROKli^U. 

Purchase of Railway scrip, — ^'fhe defendant, 
a shareholder, bought for the plaintiff scrip 
certificates, wliich were sold in tlie share-mar- 
ket, at a premium, as Keiilisli Coast Railway 
Scrip,” and were signed by the secretary of the 
railway company. The genuineness of this 
scrip was afterwards denied by the directors, 
who alleged that it was issued by the secretary 
without authority. In an action to recover 
back from the defendant the pric4li|>aid to him 
by the jdaiiitiff for this scrip, and for his com- 
mission, on tlie ground of its not being genuine: 
Held, that the projier question for the jury was, 
whether what the defendant intended to buy 
was that which was sold in the market as Kent- 
ish Coast Railway scrip. Larnert v. Heath, 15 
M. & W, 480. 

BYE-LAW. I 

Arrest, — A railway company made a bye-law | 
that every passenger who should not deliver up i 
his ticket when required should pay the fare j 
from the jdace where the train originally started : ' 
Held, that, assuming the bye-law to be reason- 
able, the company had no power to arrest a 
passenger who, having lost his ticket, refused 
to pay the full fare. Chilton v. The London 
and Croydon Railway Company, 33 L. O. 479. 

CALLS, 

See Shareholder. 

COMMITTEE. 

See Provisional Committee. 

CONTRACT. 

See Allottee, 3 ; Partnerskip. 

* This and a few other recent cases in Equity 
are added to this section of the Digest, ^fhe 
other decisions arc from the Common tJfcw 
Kej3ort8. 


0EPO&1T. 

EXEttMENT. 

' Service of in ejectment against a 

imlway coinpany,^|^ the secretary of the 
company, is good, 'by stat^ 8 & 9 Viet. c. I6, s. 
135. Doe d. Bayes v. Roe, 16 M. & W. 98. 

SVIOENCE. 

See Provisional Committee, 4. 

LIABILITY. 

See Provisional Comnittee, 1, 2, 4. 

PAUTNERSHIP. 

Provisional committee, — Contract, — Agent, ^ 
llie mere fact of a party having agreed to be a 
provisional committee -^nan, is evidence of 
an authority to make contracts on bis behalf. 

I'he association of persons as provisional 
I committee-men fos the purpose of carrying out 
a scheme, is not in law a partnership^ nor ia 
j there any implied agency on the part of one or 
i more of the provisional committee to bind the 
j others by his or their contracts, 
j ^Vherc a parly has authorised his name to be 
! inserted as a provisional committee-man in a 
! prospectus, in which certain persons are de- 
: scribed as the acting committee, and the pro- 
spectus has been publicly circulated, it is a 
i question for the jury as to the inference to be 
; drawn from the paper, and must depend upon 
i the terms of each particular prospectus, liey^ 
neil V. Lewis, IVyld \\ Hopkins, 33 L. O. U5. 

PROMOTER. 

I See Action, 

l»ROVISION.\L COMMITTEE. 

1. Liability, — The defendant, in answer to 
an application from the secretary of a railway 

; company to allow his name to be placed on the 
provisional committee, wrote to him consenting 
to do so, and, stated that ” he concluded his 
i liability would be limited to the amount of his 
shares.” His name was accordingly published 
in the newspapers as one of the provisional 
committee, and on one occasion he attenckd 
and acted as chairman at a meeting of tlie com- 
mittee : Held, that he was liable for the price of 
stationery supplied bv the plaintiff, on the order 
of the secretary, and used by the committee, 
after the date of his letter to the secretary. 
Barnett v. Lambert, 15 M* & W. 489. 

2. Liability. — The mere fact of a person'^ 
agreeing to become a member of the pro- 
visional committee of an intended railway com- 

K amounts to no more than a pfomise that 
ill act with other persons^ appointed or to 
be appointed, for the purpose 6f carrying the 
scheme into eflbct. 'Ihiererore, in an eetton 
against a provisional committee-nian for goods 
supplied on the order of the tobcitot m the 
company, it was held^ that the law could not 
imply^ from the mere fact of his agreeing to be 
a member of such committee, anauthor^y from 
fatal ^ the o|her members of it to make con- 
tracts by himself or by the solicitor, nor an 
authority to the solicitor to make them on be- 
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half of the committee. If the hdt' bnly 

consents to be a provisional committee-man, 
but authorises his name to be inserted and 
published in a prospectus which ttibriyiy states 
the names of the members of the provisional 
committee, and nothing .more, that fact d^s 
not alter the liability. If it state, the liaihes of 
an acting or managing coihrinittee also, it is a 
question for the jury to saf, tvhether it 'mekns 
that the latter ate to tate upon themselves the 
whole management of the concern, or that the 
former have constituted the latter their agents to 
manage it on their behalf, in which case the 
former would be liable for the contracts of the 
latter. Or, if the solicitor’s name were men- 
tioned in it, the question for the jury would be, 
whether it meant that lie was to be employed 
by those of the committee who acted, or that 
he was already appointed by all whose names 
were mentioned, as their solicitor, to do all so- 
licitor’s work on their behalf; and further, 
what was the business then usually transacted 
by solicitors in such undertakings op behalf of 
the company. And the same as to the se- 
cretary. 

Where there is also evidence that the defend- 
ant has actffd with relation to the proposed 
scheme, it is a question for the jury, whether 
hy his consent and acts, he has authorised the 
solicitor, or secretary, or any member of the 
committee, to pledge his credit for the nect‘s- 
sary and ordinary expenses to be incurred in 
forming such a company ; and if so, whether 
the work was done, and the credit given, on 
the faith of his being liable. 

Such an intended association does fJbt con- 
stitute a partnership, inasmuch as it constitutes 
no agreement to share in profit or loss. 
Ret/ ft ell wldcwis; IVtjld w Hopkins^ 15 M. & 
W:517. 

3. Decision of a co-ordinate court. — life 
Court of Exchequer having deckled the same 
point as that sought to be raised on showing 
cause against a ruleni^'t to enter a nonsuit, this 
court refused to liear the arguments, holding 
that the Exchequer decision was to be con- 
sidered as binding until reversed by a court of 
error. Barker v. Stead, 33 L. O, 455. 

4. Attendance at Meeting , — Evidence of idea- 
tity,^\n order to establish the identity of the 
defendant as having been present at a meeting 
of a railway provisional committee of which he 
was a member, for the purpose of making a re- 
solution passed at such meeting admissible iu 
evidence against him,- it is not enough to pro- 
duce the nuBiite book, of the proceedings copied 

from a previous rough draft, and containing, 
amongst those ' Present,^ similar name to the 
defendant- 8, and to show tfaatthe defendant was 
tho^ouly person beariug that: name on the pro- 
vtaiouai coBunittse, and; that be had been sum- 
moned to attend it. • Giles andanotherv. Com- 
/bo<* 35 li* Oi 13i *: 

Bet Actiofy by Promoters Partnership: Prth 
spachiis,^i^nstrn^iomjsf* . - 

' - ^ pnosraert^s, coNSTRtrcTtoK or. ’ 

idjy cdmiwiif /ee.— Wliere, in add itjoh to th^, tir- 


.• Courts qf Common Law. 

cnmstkhee of th6 defendant’s being a member 
of a rail^y . provisional committee, it was proved 
that ^ Jiubifehed prb^ stated, tW utilil 

ah’ act olt pi&rlia^^ obtained the 

comniiitee bf Management was to hav^ the con- 
trol of ihe company’s affairs, and to apply the 
funds, &c,i Heldy that no authority, either ex- 
press or implied, was given to the managing 
committee to contract on the credit of the pro- 
visional committee. 

Semhle, that any authority given hy the terms 
of a prospectus is not to be considered as de- 
rived solely from the provisional committee. 
Dawson and others v. Morrison, 34 L. O. 230. 

PURCHASE OP LAND. 

Expiration of powers given by a railway act. 
— Injunction. — Where a jmwer for the compul- 
sory purchase of land is given by act of parlia- 
ment for tlie space of three years, and before 
the expiration of the three years a jury meet to 
assess the value of certain land, but do not find 
a verdict until after the expiration of the three 
3 "cars : Held, that such verdict went for nothing, 
and an injunction granted to restrain the com- 
pany from proceeding to take possession of the 
land. Brocklehank v. Whitehaven Railway 
Company, 34 L. O. 3Sl. 

REINVESTMENT OF KAITAVAY MONEY. 

9 10 Viet. c. 20. — Application to allow the 

security on which money had been invested 
I under an order of the court to be changed, re- 
fused, tliere being no authority for doing so in 
the act 9 & 10 Met. c. 20. la re Harwich 
Railway, 34 L. O. 104. 

SCRIP. 

See Broker. 

SECRETA RY. 

Assumpsit. — A. and B. were provisional di- 
rectors of a projected railway scheme, and A. 
was afterwards, with the consent of B. and the 
other directors, appointed secretary to the com- 
pany, and B, attended meetings of the com- 
pany whilst A. acted as secretary. The scheme 
was afterwards abandoned. 

Held, that A. could maintain an action 
against B. for services rendered, and that B. 
by his own conduct was estopped from taking 
the objection that A. having been once jointly 
interested in the undertaking with him, could 
not divest himself of that liability so as to sup- 
port the action. Day v. Sharpe, 32 L. O. 543. 

SHARBIiOLDKR. 

Calls. — Alteration of line — A. applied for 
shares in a proposed railway from “ Dublin to 
Mullingar and Atblone,” and signed the sub- 
scription contract, and eliortly afterwards sold 
the scrip, I'he directors subsequently ob- 
tained an act of parliament enabling the com- 
pany to make a railway from Dublin to Mul- 
lingar and Longford,” and there was a clause 
requiring the company to purchase a canal. In 
an action against A. tor calls, held, first, that 
he was the shareb^^*^®^’ vendee of 

the scrips that he was not discharge^ 

fn>m liability by. irgason of the alteration In the 
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line sanctioned by parliament, or the obligation its leave to permit the plaintid to remove an 
to purchase the canal. The Midland Great approved next friend and substitute another 
Western Railway Company v. Gordon, 34 L. O. who may he a pauper.] Ihis suit would not 
j 4 ^ be stayed, as there is already a subsisting next 

T>;«rpsf fricnd ; it is, therefore, merely an exercise of 
[The other sections of the Analytical Digest discretion to refuse the application 

in the present volume are of plaintifi; as it would deprive the defend- 
1. Law of Attorneys, pp. 8, 224, 376. ant of the security now fiossessed for the pay- 

Law of Costs, pp. 31, 224, 377. ment of the costs. This is not a case of 

t 1 ow of Wilk n 'iS appointing a next friend in the first instanee. 

‘ j « • Dowden v. HooJe, 8 Beav. 399 ; Pennington v. 

4. Law of Property and Conveyancing, j Sim. & Stu. 264 ; Anon. 1 Atk. 670, 


p. 74. 

5. Construction of Statutes, 101. 

G. Principles of Equity, p. 127. 

7. Equity Pleadin^^s, p. 148. 

8. Equity Practice, p. 173. 

9. Evidence, p. 199. 

10. Privy ( -ouncil Appeals, p. 247. 

11. Court of Review, — Bankruptcy, p. 209. 

12. Criminal Law, p. 294. 

13. Law of Nisi Prius, p. 321. 

14. Poor Law and Magistrates’ Cases, 350, 

15. Law of Railways, 402. 


and Drinan v. Manitix, decided . by Lord 
I Chancellor Sugdm in 3 Dru. & War. 1 54. 

I Mr. Collins y who was with Mr. Teed, re- 
jferred to Mfdling v. 4 Mad. 261; 

\ Littwltp V. llaljien, in Bunb. 310, cited in 
! Daniel’s Chancery Practice, p. 120 (ilead- 
! lam’s Edn ) 

! Mr. contra, supported hi.s honour’s 

; order. [Lord Chancellor. You must show a 
i case where a ])laintifF, a married woman, is at 
! liberty to come at any time and change her 
' ne.vt friend as of course.] Not aware of any 
; such casts but authorities are cfjually divided 
oil the subject, whether a feme cover te is or 
not comptdlable to procure a solvent person 


hetical arrangement usually adopted.] 


Our readers will thus be enabled readily to ^^^^t friend. In Dowden v. Hook, 

refer to each part of the Digest. This division • the Master of the Rolls remarks, that 

of the i)oints decided into the general subjects fhere are two cases in which slsc has been 

^ I • 1 * 1 , ^ 1 allowed to sue by a next friend in forma pan* 

to which they oelong, is evidently more con- . . i-.i 

* \ • pens, VIZ., Coliur v. louiKf, October, 

vcnient for reference both by the Practitioner : j 743 ^ ^^^^1 Yaleniine v. IValker, 19th May, 
and the Student, than the miscellaneous alpha- . 1S34. 

: U'he Lord Chancellor. The question as to 

; the plaintifTs right to nominate any [jerson as 

her ne.\t friend in the first instance, is not 
RECENT DECISION'S IN /HIE SUPK- ; raise.l in the present case. There is a next 

RIOR COURTS ; friend with whom the defendant is satisfied. 

is clearly not a matter of course lo change 
e ne.xt friend at the will of the ])laintiir, for if 
j it were, it would lie unni^cessary to bring the 
I other side here. It is a matter of indulgence 
I to be granted in the discretion of llie court. 
Therefore, the interests of the defendant and 
not those of the plaintiff, must be cousulled. 
The pro])Osed sul)StitiUe is evidently not a fit 
person to be appointed. Facts which are not 
plaintiff, a married 'woman, is not a pro- | contradicted are sworn in an affidavit impugn- 
ceeding as of course, and therefore the court : ing his honesty and solvency — both inqiortant 
will not change a substantial /riew J j circumstances in the matter of security for 
for a person who is insolvent or a pauper, \ costs. I therefore think that the order of the 

Vice-Chancellor must be discharged. 


REPORTED JJY BARHTSTERS OF THE SKA'ERAJ. 
COURTS. 

310 VXI Chaucpnor, 

Jones V. Fawcett. July 19, 1847- 

SUBSTITUTION OF A NEW NEXT FUIKND BY 
PLAINTIFF, A MARKIED WOMAN, 

The substitution of a new next friend by 


Mr. Teed, for the defendant in this suit, 
moved to discharge an order of Vice-Chancellor 
Knight Bruce, made on the 3rd of March last, 
appointing one Mr. S. to be the next friend of, 
Mrs. Jones, the i^hiintiff, in the room of Mr. j 
Gregory, the latter paying the costs of the ap- ’ 
plication, and giving security for such as had 
then been incurred. The grounds of the pre- 
sent motion were> that the proposed next friend 
was not in solvent circumstances, and that hav- 
ing procured a friend to accept certain hills of 
exchange for him, he had absconded without 
taking them up when due. [Lord Chancellor. 
The question is whether you can prevent the 


3i0lW C0urt. 

Moore v. Clayhorn. July 13 and 27. 
EQUITABLE FEE. — JOINT TENANCY. 

Held that a devise to trustees in fee in trust for 
the me and benefit of A. B. and C., the 
rents to be paid for their maintenance, and 
the survivors^ and survivor of them share 
and share alike, created an equitable estate 
in fee in A. B. and C,, as joint tenants. 


. ^ IT — The questions in this suit turned upon the 

piamtift from going on with the suit, or, in effect to be given to a decree of copyholds to 
other words, whether the court can withhold trustees in trust for the use and benefit of the 
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three illej;|;itimaie children of the testator, the 
rents to be paid for their maintenance, and the 
survivors and survivor of them, share and share 
alike.” Three different constructions were 
contended for by different parties. 

Mr. Turner and Mr. Fihnany for parties 
claiming? under the survivor of the three chil- 
dren, maintained that the devise created an 
equitable joint tenancy in foe. The whole legal 
interest being given to the trustees, the whole 
equitable interest passed to the cestui que trusts. 
They cited Knight v. Selwyn, 3 Scott, N. R. 
409; andt the cases referred to in Jarman on 
Wills, ii. 177, 17 s, especially Bacon v. Roach. 

Mr. Lloyei, for an assignee of one of the 
other children, contended that the devise 
passed the e(]uitable fee to the three cestui que 
trusts as tenants in common. 

Mr. Purvisy for one of the heirs at law of the ; 
testator, contended that the cestui que trusts 
took estates for life only. 'J'lierc must be a 
clear intention upon the will to create a trust ; ; 
but here there was nothing to show that the ' 
testaU)!* intended to ]iass the whole interest. 
He referred to Barr v. Swlud/e*^, 4 Russ. 283 ; 
Esdaile V. Vaughan^ 1 R. & M. 501 ; Vaughari 
V. Msfhife^ 8 Ring. 323 ; Doe (L Lean v. , 
Lean, 1 Ci. H. Ilej). 229. 

Mr, SvJtnmherg, for another of the heirs at ' 
law, look the same view, and urged that there ' 
was a good reason here for giving the estate to 
trustees in ordia* to escape any risk of forfeiture, 
which distinguished this case from those cited 
by Mr. Turner, He cited Roe d, Miers v. 
Jeffries, 7 Durn. & K. 589. 

Lord Lang dale said, that the testator gave 
the whole legal interest in the copyhold estates 
to tlie trustees, and then declared that these 
estates were to vest in iheni for the use and 
benefit of his three children. He thought th^ 
no trust resulted to the testator or his heirs, 
but that the devise made tlie children joint 
equitahln tenants in fee. If the words sur- 
vivors and survivor, share and share alike,’' 
had been introduced into the original gift to the 
cestui que trusts, he thought that they would 
have created a tenancy in common, but that in 
the ))la'*e where they were introdiieed they ap- 
plied only to the direction for maintenance. 

Re David Taj/Ior, July ISth, 1847. 

onDER TO COMMIT. NON DELIVERY OF 

DOCUMENTS, 

The course of practice to enforce the delivery 
up of documents is, to obtain first the gene- 
ral order for delivery ^ then an order speci- 
fying sotne limited timcy ther the four-day 
order ^ and lastly the order to commit. 

In this case Mr. Rogers moved for an order 
to commit Mr. Taylor for not having delivered 
up certain deeds and papers, in compliance 
with an order dated the 22 nd of April, which 
ordered their delivery within a week, and which 
bad been preceded by an order of the 23rd of 
March, directing the delivery generally- 

But Lord Langdale said, that he was not en- 
titled to the order for committal, 'fhe course 


I was, first to obtain the general order, then an 
order sjjecifying some limited time, then the 
four-day order, and then the order to commit. 

17tfr:s€r6.*infrller of (K^nglaith. 

Varty v. Duncan. July 10, 1847. 

MISTAKE. — ISSUE PRO CONFESSO. 

Where a defendant had obtained an order 
that plaintiff should proceed to trial of an 
issue by a certain time, or that in default, 
the issue should he taken jiro confesso as 
against the plaintiff, and the plaintiff 
omitted- through mistake to gix'e notice in 
time of the trial, an order to take the issue 
pro confesso refused. 

In this case it appeared, that on the 9th Feh. 
last, an order was taken by the defendants with- 
ont opposition, that the jilaintiffs at the Mid- 
snramer sittings after Trinity Term tlien next, 
should ])roceed to a new trial of tlie issue at 
law, directed by an order in the cause dated 
Nov. 4, 1 lS 40, and in default thereof that the 
issue might be taken pro confesso in favour of 
the defciidarit Duncan. No notice of trial of 
the issue had been served on Duncan, and the 
last day for setting down the issue for trial in 
jiursuance of the said order, was the 14th of 
June last, and plaintiffs not having set it down, 

Mr. Walker and Mr. Elms! eg now moved on 
behalf of defendant Duncan, that the issue 
might be taken pro confesso in favour of him, 
i as against all the plaintiffs, citing Casbonie v. 

I Barshaniy 5 Myl, ik Cr. 113. 

Mr. Bet hell and Mr. Schomberg, contrd, 
urged, that the omission on the part of the 
plaintiff’s solicitor to give notice of trial was an 
oversight oii4he part of his clerk, he not being 
1 aware at the time of the order of 9th Feb. 1847- 
I’liat the })laiiitiff liad imniedialely apjdied to a 
I judge at chambers for leave to enter the issue 
\nunc 2 >ro tunc imi\ offering to pay the defend- 
ants the costs incurred — Uiat the defendemt 
Duncan had refused, and although plaintiffs 
i had endeavouj ed in every way to rectify the 
j mistake, Duncan had tried to prevent them 
from doing so — ^that the case of Casborne v. 
i Barshnm, tliough cited by the other side, was 
j really in favour of plaintiff. They cited Hood 
I V. Pimnif 4 Sim. 101. 

! The Vice-Chancellor said, that this was a 
common case of a mistake, and he mentioned 
I this ])articularly, because there liad been a case 
before him about a twelvemonth since where a 
clerk had made a slip, and he refused to relieve, 
not because there had been a mistake, but be- 
cause there had been gross negligence. In the 
present case it seemed there was a mistake, 
coupled with an intention which existed on the 
part of the plaintiffs so long ago as the Qth Feb* 
last, to go on and execute the order of the 
court. There was no opposition offered to the 
motion, and the order was made on a mere 
affidavit of service, but the thing slipped out of 
the mind of the parties who ought to have 
served the notice of trial. They were wrong in 
not being more alive to their duty ; but vmen 
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the error was discovered, a summons was im- 
mediately taken out before a judge, and an offer 
made to pay all the costs incurr<rtl and put the 
case in the same situation as before. The defend- 
ant Dunoan refused this offer, and strenuously 
opposed having the matter set right. Was 
that fair ? There had been inattention, but he 
thought that it had been counteracted by the 
obstinate opposition of Mr. Duncan. In com- 
mon fairness he ought to have proceeded under 
those circumstances, and seeing there had been 
an error on both sides, he considered the best 
thing he could do, was to make no order at all. 


Court of Ktbtcb. 

Exparte Morrison^ in re the London and Bir^ 
miiKjham Extension Railway Company, 
June 30, 1647. 

PRACTICE. — SERVICE OF PETITION. 


this petition, except, of course, if it is an ex- 
ception, the petitioners who present it; and 
that of those who have not been served, some 
dissent from the view’ taken by the petitioners, 
who desire that the fiat should be annulled, 
and that of those some one at least is within 
the jurisdiction of the court. I am of opinion 
that in such a state of things this petition can- 
not be heard. It is a different question whe- 
ther any interim order should be made with 
regard to the proceedings before the commis- 
sioner. 1 do not suppose that it has entered 
into the imagination of any one, that it could 
be necessary to serve every shareholder, or that 
any person nas thought of any such thing being 
required. All the court requires is that some 
substantial person or persons in pari eondi^ 
Hone with the petitioners, but, taking a dif- 
ferent view of the matter, should be served. 


A petition hy some of the directors of a rail- | 
way company, and which was served on the i 
petitioning creditor and official assignee, ■ 
seeking to annul a fiat issued against the . 
company after its dissolution under tke\ 
provisions of the act 9 <!5r 10 c, 28, j 

was ordered to stand over, that service of | 
it might be made on others of the directors ■ 
who did not coincide in the view of f/iej 
2 ittiiioners. j 


LAW PROMOTION. 


Tiif. Queen has been pleased to appoint William 
Darnell Davis, Esq., to be Chief .fustice, and 
William Snagg, Esq., to be her Majesty’s Attor- 
ney-General for the Island of Grenada. 


THE EDITOR’S LETTER BOX. 


The petition, in this case, was presented 
by two of tlie directors of the company, pray- 
ing that the fiat issued against the company 
under the statute of 7 8 Viet., c. Ill, might 

be annulled,* 

Bacon and Glasse supported the petition. 

Russell and Hawkes, for the petitioning 
creditors and oilicial assignee, said that the 
petition could not be heard, it not having been 
served upon any persons representing the 
company. Although the company was dis- 
solved at the date of the fiat, the 2Sth section 
of the 8 & 9 Viet., c. 2S, enacted, that ujion 
the petition of any three of the committee, or ! 
of any creditor, a fiat in bankruptcy should 
issue against such company by the registered 
name or style of such company, and the com- 
pany should thereupon be deemed to be within 
the provisions of the 7 & S Viet., c. 111, in all 
respects as if a fiat in bankruptcy had issued 
against it under the said act before its dissolu- 
tion. 

Chief Judge said : — ^'The petitioners are 
two only out of a number of twelve or four- 
teen persons, who, at the time when I under- 
stand the company was dissolved, namely, in 
September last, were its managing or govern- 
ing body, that is, its directors, or committee 
of management, or whatever their designation 
may have been, lliat state of tilings is, as I 
understand, admitted. I understand it to be 
further admitted, that not one of the number 
of twelve or fourteen has been served with 


« His honour threw out that Richardson v. 
Larpent, 2 Y. C. C. C. 507, was an analo- 

gous case. 


j We have made inquiries for “ Rogator” as 
to the time when and occasion on which the 
I Crown last exercised the power of issuing out 
the writ “ He exeat regud/* but have not yet 
procured the information. 

The effusion of P., jun.,^’ is, we apprehend, 
not adajited to our pages ; hut we recommend 
him to pursue his studies, and hereafter we 
shall hope to find him a useful correspondent. 

A correspondent at Bristol, observing the 
report of the case exparte Weymouth, 34 L. O. 
252, where it wa4 stated that the rule was made 
absolute to take out the certificate at once, 
without giving any notice or paying any ar- 
rears,^^ asks the meaning of tliis latter part 
of the rule ? No doubt the new rule of court 
does not compel an attorney, who has not 
taken out his certificate immediately on admis- 
sion, to pay up arrears of duty for the time 
which may have elapsed between the period of 
his admission, and his application for a certifi- 
cate. The form of the rule is correctly stated 
in the report ; and the reason of it ajipears to 
be this : if the attorney, in the affidavit in sup- 
port of his application for a certificate, could 
not swear that he had not practised since his 
admission, he would be required to pay the 
duty and a fine. 

** Taciturn ” refers our correspondent " An 
Old Subscriber ” to the act 6 & 7 Viet. c. 85, 
by which it is enacted that witnesses are not to 
be excluded from giving evidence by incapacity 
from crime or interest* llierefore, a share- 
holder is, without doubt, a competent witness 
on behalf of ajoint-htf ck bank. 
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SATURDAY, AUGUST 28, 1847. 

— “ Quod magis ad nos 

Pertinet, et nescire malum est» agitamus." 

Horat. 


PROCEEDINGS AND PRACTICE 
OF ELECTION COMMITTEES, 

Having described in the last number, as 
minutely as our limits would permit, the 
construction of select committees appointed 
for the trial’ of controverted elections, we 
proceed now to state the course of pro- 1 
ceding after the committee has met ; pre- j 
niising that the hour for the first meeting j 
is fixed by the house, and must be within j 
24 hours after the committee has been 
sworn, unless Sunday, Christmas-day, or 
Good Friday, should intervene. 

The committee are attended by a com-j 
mitt^ clerk, wlio takes minutes of the pro- i 
ceedtngs, and also by a short-hand writer, ■ 
who is sworn « faithfully and truly to take ’ 
down the evidence given before such com- 
mittee, and from day to day, as occasion ‘ 
may require, to write, or cause tlie same ' 
to be written, in words at length for the ; 
use of the committee.” The committee! 
has authority to send for persons, papers, | 
and records, and all witnesses are examined | 
upon oath, which is administered by the ! 
committee clerk. After the committee i 
has met, the parties, represented by their I 
counsel and agents, are called in, and the t 
petition, or petitions, if there be more ' 
than one referred to the committee, is or 
are read. If there be two persons claim- 
ing to act as returning officers, and the 
house has come to any resolution providing 
for such an event, the resolution is read ; 
or, if there be a double return, the resolu- 
tion of the house of March, 1727, provid- 
ing which of the parties should be heard in 
the first instance, is also read. It is usual 

VoL. XXXIV. No. 1,016. 


for the committee, at this meeting, to enter 
into resolutions regulating the mode in 
which they desire the inquiry should be 
conducted ; but those resolutions neces« 
sarily vary, being in general framed with 
reference to the alleged circumstances 
which the committee expect to be called 
upon to investigate in the particular case, 
and are frequently modified in the course 
of the inquiry, whenever it is found neces- 
sary for the purposes of justice. The re- 
solutions commonly adopted by committees, 
having no reference to the particular sub 
ject-matter of inquiry, are, 1st, That 
counsel shall not he at liberty to go into 
any matter not referred to in his opening 
statement. 2ndiy, That no more than 
two counsel representing the same interest 
shall be heard at the same side on any 
point. Srdly, That no witness shall be 
examined who remains in the room during 
any part of the proceedings, &c. Where 
there are different parties before the com- 
mittee, who have really separate interests, 
each party is entitled to be beard by his 
own counsel, and although two only can 
be heard, it is not unusual to retain a third, 
or even a fourth, to act in the absence of 
others, as occasion may require. 

The direct duty which devolves upon 
the select committee is, to try the merits of 
the election or return, or both;^ and in 
doing this the committee is incidentally 
required to determine — whether the pe- 
titioners or the sitting members, or either 
of them, are duly returned or elected-* 
whether the election is void, or whether a 
new writ ought to issue; and they may 
also agree to any resolution arising out of 
the circumstances which have come under 

T 
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their consideration, which resolution should 
be reported to the house, at time when 
they report the determination they have 
come to in respect of the petition or pe- 
titions submitted to them. 

When any difference of opinion arises 
amongst the members of the committee 
upon any point submitted for tlicir deter- 
mination, and tlicy desire to deliberate, it 
is usual to clear the room of all strangers. 
The question is then put by the cbairmnn, 
and the names of the members voting pro 
and con entered upon the minutes. The 
question is decided by the major! tjs but 
if the numbers are equal, the chairman has 
a casting vote in addition to bis own vote. 
If the comnjittee divide upon any ques- 
tion, every member is required to vote for 
or against tbe proposition. 

Election committees sit from day to day, 
and cannot adjourn for a longer period than | 
24 hours, (unless Sunday, Christmas-day, ' 
or Good Friday intervene,) without a 
special application to the house. It is the ■ 
duty of the members of a committee to 
attend at the liour appointed, and tlie com- ; 
mittce cannot proceed to business until all . 
the members arc present, unless leave of. 
absence has been previously granted by 
the house. If tbe committee is not formed ; 
by the attendance of all the members, 
within an hour after the time appointed for . 
the first meeting, or within an hour after i 
the time fixed by adjournment, tlie chair- 
man adjourns, and reports the fact of ad- ; 
journment, with its cause, to the house. • 
In case of sickness, or other special cause, 
verified upon oath, the house will excuse 


tion, a new committee is appointed in the 
manner already described. 

As before intimated, the course of pro- 
ceeding in committee is necessarily go- 
verned in a great degree by the nature and 
subject-matter of the inquiry. Where 
candidates petition to be seated, it is the 
ordinary course to hear the cases of such 
candidates in the order in which their pe- 
titions are marshalled by the house- In 
the case of a double return, the candidate 
whose name is first returned, or whose re- 
turn is in)mediately annexed to the writ, 
is first heard. Preliminary objections are 
often taken with regard to the form of the 
petition, or the circumstances of its pre- 
sentation, the right or character of the per- 
sons subscribing it, or the eligibility of the 
candidate it is proposed to seat. These 
and other preliminary objections, of a 
similar nature, are usually decided by the 
committee before the}' enter upon the 
merits of the petition. 

It sometimes happens that after a select 
committee has been appointed, tbe sitting 
member declines to continue a party to the 
inquiry, and abandons liis right to sit as 
member. Under such circumstances, the 
course of proceeding adopted by com- 
mittees has not been uniform, for whilst 
some committees have declared the peti- 
tioning candidate duly elected without 
more, others liave required the petitioners 
to proceed and establish their cases. 

When the preliminary objections are 
disposed of in favour of tbe petitioner, or 
if no preliminary objections be made, the 
senior counsel for the petitioner opens his 


the attendance of a member, and such case, concisely stating every fact on which 
member is thenceforlli precluded from ' he means to rely, so that the opposite party 
sitting or voting in the committee ; but a may be fairly apprised of the nature of tbe 
member absent without leave or some j evidence to be adduced ; and bearing in 
urgent necessity, is liable to be taken into ' mind, that every fact lie can be permitted 
tJie custody of the Serjeant-at- Arms, and j to establish in evidence must support some 
punished, or censured, as the house may | one or more of the allegations contained in 
think fiu If the chairman of a committee j the petition. Where there are several 
die, or is excused from attendance, the distinct allegations in a petition, the deter- 
remaining members of the committee mination of any one of w^bicli would bc 
choose a chairman from amongst them- decisive of the matter in issue, it is not 
selves; and if the votes for a chairman are uncommon for tbe committee to resolve, 
equal, the member whose name stands first w^ith or without the consent of the [parties, 
has the casting vote. If, from any cause, that such questions sliall be tried anddetet- 
the number of attending comniiucc-men mined separately, in such order as maybe 
be reduced from five to any less number deemed convenient, having reference to 
than three, and so continue for tliree the nature of the questions to be decided, 
sitting days, the committee is dissolved, and the time likely to be occupied in the 
unless the parties all consent that tlie re- inquiry. W^hen the determination of any 
maining committee-men should continue particular allegation of a petition, either hr 
to act. When the committee has been the affimintive or the negative, would nOt 
dissolved before coming to any determina- decide the right of the petitioner, it is hdt 
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lasual to determine particular allegations in 
phe petition, but it is found more conve- 
nient to hear all that can be proved in 
support of tl)e petitioner's case, and then 
to call upon the counsel for the sitting 
member for his answer to any allegations 
which are deemed material and have been 
supported by proof. 

After the opening statement of the pe- 
titioner s case, tlic next proceeding is, the 
production and proof of the poll books, 
which cannot be dispensed with, even when 
the in(juiry docs not involve a scrutiny as ' 
to the legality of particular votes, or any ; 

S [uestion as to the number of votes given • 
or anj" candidate. As before intimated, . 
{ante, p. 308,) the clerk of the Crown in ; 
Chancery is the person wlio has regularly I 
the custody of tlic poll books, and upon : 
service of a warrant signed by the chair- ! 
man of the committee, this olUccr produces 1 
the poll books, and their production from 
his custody is declared by stat. G Viet. c. 
18, s. 90, to be sufficient primn facie proof 
of their authenticit}'. 

As already stated, (p. 387, ante,) when it 
is intended to question the validity of votes' 
given for any candidate, at an early stage 
of the proceeding, and before the select ; 
committee is actually appointed, lists of the 
voters intended to be objected to must be 
delivered by the parties to the clerk of the 
general committee, specifying against each j 
voter’s name the particular objection or! 
object ions to be taken to his vote ; and the 
select committee will not allow any obJec-| 
tion to be taken to a vote, unless the name | 
of the voter is found in the list, and the! 
particular objection meant to be relied upon j 
is specified in the list. It is a frequent j 
subject of discussion in committee, whether j 
tlie evidence adduced is sufficient to sup- I 
port the objection specified in the list! 
against tho voter s name, and a multitude | 
of ^cases are reported in which this question 
has arisen, but no general principle can be 
doduced from the decisions. 

Since the passing of the Reform Act, 
the conclusiveness of the register, as to 
the rights of voters named therein, has 
been the subject of many elaborate argu- 
ments in committee, and the decisions on 
this subject have not been always uniform. 
The 2 W. 4, c. 45, s. 60, provides, that 
upon any petition complaining of an undue 
election or return, the petitioner, or the 
person defending, may impeach the cor- 
rectness of the register by proving that the 
name of any person who voted was impro- 
perly inserted or retained, and the name of 


any person who tendered liis vote impro- 
perly omitted from such register. The 6 
Viet. c. 18, s. 66, however, gives a right of 
appeal, against the decisions of thd i*evising 
barrister, to the Court of Common Pleas, 
and declares that the judgment of the 
Court of Common Pleas shall be final and 
conclusive in point of law, and binding 
upon every committee appointed for the 
trial of any petition complaining of any 
undue election or return;” and the 98th 
section, adverting to the doubts that had 
arisen as to the meaning of the provision 
in the Reform Act, above referred to, de- 
clares, tliat it shall be lawful for the com- 
mittee to inquire into and decide upon 
the right to vote of any person who, being 
upon the register of voters in force at the 
time of such election, shall have voted at 
such election, or, not being upon such re- 
gister, shall have tendered his vote at such 
election, in case the name of such person 
shall have been specifically retained upon 
such register, or inserted therein, or ex- 
punged or omitted therefrom, by the ex- 
press decision of the revising barrister who 
shall have revised the lists of voters from 
which such register shall have been 
formed : and also, that it shall and may be 
lawful for such committee to inquire into 
and decide upon the right to vote of any 
person who, being upon such registar^ 
shall have voted in such election, so far as 
the same may be disputed on the ground 
of legal incapacity at the time of his voting, 
under and by virtue of any statute now or 
hereafter to be in force, or on the gronnd 
of any other legal incapacity at the time 
of his voting, which may have arisen sub- 
sequently to the expiration of the time al- 
lowed for making out the lists of voters 
from which the register of voters in fpree 
at the time of such election shall baye 
been formed; but that, except In such 
cases or on such grquijids as aforesaid,, the 
register of voters in force at the time of 
such election shall, so far as regards the 
proceedings before such committee, be 
final and conclusive to all intents and pur- 
poses, as to the right to vote in such elec- 
tion of every person who shall be upoa 
such register.”* . / : 

When the inquiry before a committee 
involves a charge of bribery or treating 
voters, the subject of agency is one of ob- 
vious importance, on which the decisions 

» As to the results of these several enact- 
ments, see Wordsworth’s Election Law, 3rd 
Edition, pp. 223, 224. 

T 2 
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of committees have varied in a remarkable 
degree. The accusing party was fre- 
quently called upon, to connect the party 
whose stcis formed the foundation of the 
charge with the sitting member, before the 
acts of bribery were gone into. The 4 & 5 
Viet. c. 57, enacts, that the committee 
shall receive evidence of the whole matter 
whereon it is alleged that bribery has been 
committed, neither shall it be necessary to 
prove agency in the first instance, before 
giving evidence of those facts whereby the 
charge of bribery is to be sustai; ed. And 
the committee are required to report, 
separately and distinctly, upon the facts 
of bribery proved before them, and 
wheathc the bribery was committed with 
the knowledge and consent of the sitting 
member or candidate. Bj' another recent 
statute, (the 5 & 6 Viet. c. 102.) to pre- 
vent charges of bribery from being com- 
promised or stifled, in all such cases, com- 
mittees are empow’ered to examine into 
the circumstances of the withdrawal, aban- 
donment, or forbearance to prosecute anj' 
charge of bribery, and to examine for this 
purpose, sitting members, candidates, 
agents, and other persons, and report to 
the house. 

The subject of the costs of election pe- 
titions, and the costs and expenses of wit- 
Besses summoned to attend thereon, will 
be treated of in a future article, which will 
conclude tlie series relating to election 
petitions. 

THE LAW RELATING TO AT- 
TORNEYS. 


issued in continuance was brought to the 
office of the court two days too late, and in 
the other nineteen days. The defendant 
in the original action pleaded the Statute 
of Limitations, and the plaintiff', under the 
circumstances stated, was nonsuited. He 
afterwards brought an action against his 
■attorney for negligence, and recovered, not 
I only the amount o( the bill and interest 
.from the time it became due, but all the 
expenses incurred in tlie abortive en- 
deavour to keep the debt alive, the verdict 
; against the attornc}' being for 184/., in ad- 
dition to which he had tiie costs of two 
trials to pay. 'J’iic practice of* entering 
writs to avoid the operation of the Statute 
of Limitations, originated with the passing 
of the Uniformity of Process Act, (2 W. 
4, c. ^9, s. 10,) which enacts, that for tWs 
purpose every writ issued in continuation 
of a preceding writ, shall be returned 
?iOH eat invenlKSy and entered of record 
within one calendar month after the expi- 
J ration thereof/^ The negligence imputed 
to tlie attorney in this case was, that he 
had not filed the %vrit, or in other words, 
brought it to the office of the court in due 
time, to enable the officer of the court to 
enter it. The Court of Queen's Bench 
held that this duty was to be implied from 
the requisitions of the statute, although 
not expressed by it in words, and upon 
tills ground the attorney had to pay to his 
former client, the amount of a debt which 
it is possible the latter would never have 
realized by means of a judgmetit against 
his original debtor. Upon this case we 
should only remark, that it seems scarcely 
reasonable, whilst the emoluments of an 


LIABILITY FOR NEGLIGENCE AUTHORITY. 

Our original reports have recently fur- 
nished our readers with the particulars of 
two cases, which are so important in re- 
ference to the responsibilities and liabilities 
attorneys, that we make no apology for 
again, reverting to them. 

In the first case,*^ an attorney was re- : 
tained by the plaintiff to keep alive the right 
of action on a bill of exchange for 50/., 
which was overdue six years less six days, 
and issued a writ of summons on the 1st 
June, I83{J, The debtor, however, kept 
out of the way and avoided service until j 
the 7th February, 1839. In this long in- * 
terval the writ was duty continued, except 
two Instances, in one of which a writ 


. attorney are abridged by modern acts of 
; parliament, his responsibilities should be 
‘needlessly multiplied. All the purposes of 
justice seem to l)ave been as well effected 
when the only proof required w^as, that a 
wTit had been sued out within the six 
years, and the return indorsed on it showed 
it w^as not served. The entry of a series 
of writs at intervals not exceeding five 
montljs, during a course, perliaps, of 
several years, throws an unnecessai*y dlL 
ficulty in the way of the suitor, and as the 
instance cited illustrates, a serious renpim^ 
sibility upon the practitioner. 

The second case to which we are about 
to refer, {Bayly v, Buckland and others^) 


— — — « Determined by the Court of Exchequer hi 

Hunter V. Caldwett, (.«/«, p. 11,) since re- Tennlatt, and sepoeWd 

ported in tlur August numberof the liaw Jeur. Ii P> I* Bince been reported htute 
- H ^ j Law Jour. p. 204, JEw^ , ; 
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whilst it suggests the expediency of great 
caution in appearing for clients without an 
express authority, appears to us to relieve 
an attorney acting bofid fide, from some 
portion of the liability he incurred when an 
unprincipled client deemed it convenient 
to repudiate acts done for his benefit. The 
case, however, is important upon other 
grounds* It introduces an essential modi- 
fication in a rule of practice, which seemed 
objectionable in principle, and might occa- 
sionally have been productive of great in- 
justice to individuals. This rule, which 
has prevailed at least since the time of 
Chief Justice Holt, is stated in Salkehrs 
Reports'^ to be, that ‘‘ where an attorney 
takes upon himself to ai)pear, the court 
looks no further, but proceeds as if the at- 
torney had sufficient authority, and leaves 
the party to his action against him.” The 
rule was afterwards qualified byintroduc-j 
ing the consideration, whether the attorney | 
was solvent, for it was said that the remedy ; 
against an insolvent attorney who hadj 
acted without authority was in fact no! 
remedy, “ and any one nia}^ be undone by • 
that means It is quite manifest, how-| 
ever, that the inquiry into the solvency of 
the attorney must frequentl}' arise at too 
late a stage to prevent the mischievous 
consequences arising from his unauthorised 
acts. A man may be utterly insolvent 
whilst it is impossible to obtain legal evi- 
dence of the fact, or he may be solvent, 
and yet not worth one hundred pounds in 
the world; and in either case the remedy 
against him would be inefiectual. The 
Court of Exchequer now proposes to 
modify the rule, by confining the liabilitj' 
of a party for whom an attorney has ap- 
peared without authority, to cases in which 
the course of the proceedings has given 
him notice of the action being brought 
against him ; but where the plaintilf, with- 
out serving the defendant, accepts the ap- 
pearance of an unauthorised attorney, and 
proceeds to judgment, tire court deter- 
mined to set aside the judgment as irregu- 
lar, with costs, leaving the plaintiff to re- 
cover those costs and the expense to which 
he has been put, from the attorney by sum- 
nittry proceeding. 

The facts which called for this decision 
were simple, and not discreditable to any 
the* parties concerned, llie plaintiff 
brought his action against Messrs. Buck- 
land, Gordon, and others, as shareholders 
in a brewery company. Buckland, one of 

Anonymods, p. 86. 


the defendants, who was a managing di- 
rector, instructed Mr. Leeds of NeiatH 
who had acted as the attorney for the 
company, to appear for all the deTendarits, 
which he accordingly did, and subsequently 
consented to a judge s order for payment 
of the debt by instalments. One of the in- 
stalments remairnng unjir d, the plaintift’ 
issued execution against Gordon, who, up 
to this time, was ignorant that any action 
had been brouglit against him, and upon 
that ground applied to have the judgment 
against him set aside. The court, b}*^ ac- 
ceding to the application, and putting the 
defendant Gordon in staitt quo^ not only 
did justice so far as he was concerned, but 
left the attorney, Mr. Leeds, who was ad- 
mitted to be in solvent circumstances, in a 
position of greater security than he would 
have been in had the judgment been sus- 
tained, as in that event he would clearly 
have been liable to an action at the suit of 
Gordon. As to the plain titf, it is true he 
was quite blameless in the transaction, but, 
as justly remarked by the court, when the 
judgment was set aside, he liad his 
remedy against the defendant Gordon as 
before, and suffered only tlie delay and 
possible loss of costs. The law required 
him to give notice to ail the defendants by 
service of the writ, and as he iiad not 
served Gordon, as respected him, the plain- 
tiff could not be said to be wholly free from 
the imputation of negligence. 

On the whole, the modification intix)- 
duced into the rule of practice by this de- 
cision appears to be consonant with legal 
principles, and to put the rule ou a sound 
and reasonable fooling. 

THE LEGAL OBSERVER EDITION 

OF THB 

STATUTES OF THE LAST SESSION. 

It may be convenient to our readers to he 
enabled readily to refer to the Statutes effecting 
Alterations in the l^w passed during the last 
Session, and which have been printed verbatim 
in the Legal Observer. They are as follow 

Page. 

Drainage of Land, 10 Viet. c. 11 . . 94 

Inclosure of Commons, 10 Viet# c. 25 • 120. 

.Removal of Poor, 10 & 1 1 \ ict. c. 33 • 313’ 

Abolition of a Mastership in Chancery, . 

10 & 11 Viet. c. 60 • lajF 

llireatening Letters, 10 & 11 Viet. c. 66 

286 

Custody of Offenders, 10 & 11 VicU'c. 67 ' ‘ 

' 287 
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New Statutes effecting Alterations in the Law^’^Lawyers in Parliament, 


House of Commons Costs Taxation, 10 & 
llVict. c. 69 . ........ .339 

Juvenile Offenders, 10 & 11 Viet. c. 82, 392 
Securing Trust Funds and relief of 
Trustees, 10 & 11 Viet. c. 96 .... 365 

Chancery Affidarit Office, 10 & 11 Viet. 

t.97 337 

Bankruptcy and Insolvency, 10 & 11 

Viet. c. 102 310 

Tithes Amendment, lO & 11 Viet. c. 104 

3G6 

Removal of Poor, 10 & ll Viet. c. 110 . 414 

*** All the other Statutes of the Session, in 
any way useful to the profession, will be jmnted 
during the Vacation, and followed by notes. 

NEW STATUTES IIITECTING ALTERA- 
TIONS IN THE LAW. 

REMOVAL OF POOR. 

10 & 11 VicT. c. no. 

i 

An Act to Amend the Laws relating to the 
Removal of the Poor, until the First Pa)*' of 
October One thousand eight hundred and i 
forty-eight. [23rd July, 1847.] 

1. 9 R5 Viet, c, CO ; Expenditure incurred ] 
by any 2)ariski ^'c.for maintenance, of per-^ ■ 

SOins who are or may be by the above recited en- '' 
actment exempted from liability ^ to he charged 
to the union, 4 <5* 6 W, 4 c, 76 , — Wliereas by 
an act jiassed in the last session of parliament, 
intituled “ An Act to amend the Laws relating 
to the Removal of the Poor/^ it was, amongst 
other things, enacted as follows, that from 
and after the passing of this act no person shall 
be removed, nor shall any warrant be granted 
for the removal of any person, from any parish 
in which such person shall have resided for 
five years next before the apidi cation for the 
warrant ; provided always, that the time during 
which such person shall be a prisoner in a 
prison, or shall be serving her Majesty as a 
soldier, marine, sailor, or reside as an in-pen- 
sioner in Greenwich or Chelsea hospitals, or 
shall be confined in a lunatic asylum or house ! 
duly licensed or hospital registered for the rc- ■ 
ception of lunatics, or as a patient in an bos- ! 
pital, or during which any such person shall ! 
receive relief from any parish, or shall he ! 
wholly or in part maintained by any rate or ! 
subscription raised in a parish in which such 
person does not reside, not being a bond fide 
charitable gift, shall for all purposes be ex- 
cluded in the computation of time herein-before 
mentioned, and that the removal of a pauper 
lunatic to a lunatic asylum under the provisions 
of any act relating to the maintenance and care 
of pauper lunatics shall not be deemed a re- 
moval within the meaning of this act; pro- 
vided ahyays, that whenever any person shall 
have a wife or children having no other settle- 
ment than hi.s or her own, such wife and chil- 
dren shall be removable when he or she is re-^ 


movable, and shall not he removable when he 
or she is not removable And whereas the 
effect of the above-recited enactment has been 
to increase unduly the amount of expenditure 
for the relief of the poor in particular parishes : 
Be it therefore enacted by the Queen’s most 
excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal^ 
and Commons, in this present parliament as* 
semhled, and by the authority of the same, 
jTliat all the expenditure which shall be in* 
curred by any j)arish, township, or place fonn* 
ing part of a union for the maintenance, relief, 
or burial of any person or persons who shall 
have been at any time within one year before 
' the passing of the above-recitcMl enactment in 
! the reeeij)t of relief from some other parish, 

, township, or place, l>y right of settlement or 
'reputed settlement therein, and who by the 
: above-reeited enactment are or may be ex- 
j empted from the liability to he removed from 
:the parish, township, or place in which such 
i person or persons shall be residing, shall from 
and after the jiassing of this act, so long as 
s\ich person or persons shall continue to be ex- 
empted, be charged to the common or general 
fund of such union in tlie same manner as the 
cost of building or providing workhouses in 
unions and other union expenses are directed 
to he charged l)y an act passed in the 4 & 5 W. 
4, c. 76, intituled An Act for the Amend- 
ment and better Administration of the Laws 
relating to the poor in England and Wales.” 

2. Continuance of act, — And he it enacted. 
That this act shall continue in force until the 
1st day of October, in the year 1S48. 

3. Act may he amended^ t\*c. — And he it en- 
acted, that this act may be amended or re])ealed 
by any act to be ])assed in this session of par- 
liament. 

LAWYERS IN PARLIAMENT. 

To our List of Lawyers (at p, 326) repre- 
•senting Er.glhh boroughs in parliament, we 
• now add those of Ireland and Scotlaind. The 
■ names, so far as stated, we believe, will be 
' found to he correct ; but there are a few others 
which have not yet been ascertained. 

IRELAND. 

Anstey, T. C., Youghal, 

Bouverie, lion. Edw. Pleydell, Kilmarnock, 
Butler, Pierce Somerset, iCz/Arcwwy, (County) 
Grattan, Henry, Meath^ (County). 

Grogan, lOdward, Duldin, (City). 

Guinness, Richard, Kinsale, 

O’Connell, Maurice, IValee, 

Shaw, Right lion. Frederick, Dublin^ (Uni- 
versity). 

Shell, Right lion. Richard Lalor, Dungarvon, 

Qlliis includes one member of the English 
Bar.] 

SCOTLAND. 

Craig, Wm. Gibson, Edinburgh^ (City.) 
Drummond, Henry Home, Perthshire. 
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Dundas^ Sir David, Q. €*, Solicitor-General, I 
Sutherlandshire. 

Ewart, Win., Dumfries. 

Loch, James, Wick District, 

Maitland, Thomas, Kirkudbright, 

McNeill, Duncan, Dean of the Faculty of 
Advocates, Argyllshire, 

Rutherford, Andrew, Leith, 

Wortley, Hon. Jas. Stuart, Q. C., Buteshire, 

[This List, it will he observed, includes three 
members of the English Bar.] 

VACATION VISITS TO THE OLD 
LAWYERS, 

We purpose from time to time to glean from 
the wisdom of our ancestors,” some curious 
statements which, “ in the course of our read- 
ing/' we have met with in the Old 'IVxt Works 
and Books of Practice. What do our readers 
say to the following, by way of example : — ! 

William Sheppard, Esquire, author of The ■ 
Faithful C()uns(‘llor, or the Marrow of the Law | 
in English, pul)lished in 1(151, at the Gun, iiij 
Ivie Lane, and at the Gun and Tlirec Bibles,! 
at the AVest end of Pauls ! He makes tlie fol- | 
lowing curious Dedication to the judges: — j 
^ Right Honourable and Reverend Judges. This j 
rude and iinjicrfect ])iece, being now to pass j 
into the sea of common opinion, shall 1 lie so j 
bold as to present to your selves, and humbly I 
begg of you (as Iluih did of Buaz^) to atst the j 
skirts of your garments aver it, and cover it j 
from the strife and heat of tongues. You know! 
it too well ; it is Dog dales all the year with ; 
those that act or speak any thing to the jirofit j 
of the present state. Oh, they have a hot time ! 
of it, and need more than ordinary adumhra- 1 
tion. If I may be so hold, there is all tlie 
equity in the world you should overshadow it ; | 
who so fit Patron for the Child, as the Parents ? 
twas your unj)aralellM industry, and wise care 
for the good and care of the puhlick, that ani- 
mated and gave it life, O happy change 1 and ; 
hajipy time that yields us such examples, in-- 
citemeiits and incouragements ! Others glean- j 
ings I confess are better than rny Vintage, and 
1 am Uie least able of the Tribe ; yet I cannot 
sit still, but must once more adventure to cast 
in my mite. Accept, (noble patriots) this little 
handful of meal, that may jierhaps incourage 
others that have more leisure and ability to 
present you with a i)air of I’lirtle Doves, or a 
Lamb. But 1 know to whom 1 6])eak ; 1 must 
not hold you too long from the publick, that 
lyeih upon your shoulders, least I give offence. 
Go on Worthies, go on; do good and great 
things for that state that wants nothing but 
age to make it luipjiy. So may the Ancient of 
dales give success, and so add to your dales, 
that you may see it Crowned with Religion, 
Peace, and Plenty, the hearty prayers of your 
Honors, and his Countreys servant 

WYll. Sheppard/ ” 


TABLE OF STATOTES. 

10 & 11 ViCT. 

PUBLIC GENERAL ACTS. 

I. An Act to suspend, until the 1st day 6f 
September 1S47, the duties on the importation 
of corn. 

2‘ An Act to allow, until the 1st day of Sep- 
tember 1847, the importation of corn from any 
country in foreign ships. 

3. An Act to suspend, until the 1st day of 
September 1847, the duties on the importation 
of buck wheat, buck wheat meal, maize or In- 
dian corn, Indian corn meal, and rice. 

4. An Act for abolishing poundage on Chel- 
sea pensions. 

5. An Act to allow the use of sugar in the 
brewing of beer. 

G. An Act to further encourage the distilla- 
tion of spirits from sugar in the United King- 
dom. 

7. An Act for the temporary relief of desti- 
tute persons in Ireland. 

8. An Act to apply the sum of 8,000,0001. 
out of the consolidated fund to the service of 
the year 1847. 

1). An Act for raising the sum of 8,000,000Z. 
by way of annuities. 

lo. An Act to render valid certain proceed- 
ings for the relief of distress in Ireland, by em- 
ployment of the labouring poor, and to in- 
demnify those who have acted in such pro- 
ceedings. 

II. An Act to explain and amend the Act au- 
thorizing the advances of money for the im- 
provement of land by drainage in Great Britain. 

1*2. All Act for punishing mutiny and deser- 
tion, and for the better payment of the army 
and their quarters. 

13. An Act for the regulation of her Ma- 
jesty's royal marine forces while on shore. 

14. All Act for consolidating in one act cer- 
tain provisions usually contained in acts for 
constructing or regulating markets and fairs. 

15. An Act for consolidating in one act cer- 
tain provisions usually contained in acts autho- 
rizing the making of gasworks for supplying 
towns with gas. 

IG. An Act for consolidating in one act cer- 
tain provisions usually contained in acts with 
respect to the constitution and regulation of 
bodies of commissioners appointed for carrying 
on undertakings of a public nature. 

17. An Act for consolidating in one act cer- 

tain provisions usually contained in acts autho- 
rizing the making of waterworks for supplying 
towns with water. . 

18. An Act to indemnify such persons m the 
United Kingdom as have omitted to qualify 
themselves for offices and employments^ and to 
extend the time limited for those purposes re- 
spectively until the 25th day of March 1848, 

19. An Act to raise the sum of 18,310, 700L 
by exchequer bills, for the service of the year 

‘ 1847. 

20. An Act to authorize the application of 
certain sums received on account of the fees 

"? 5 
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97- An Act for the discontinuance of the at- 
tendance of the Masters in Ordinary in the 
High Court of Chancery in the puhhc office^ 
and for transferring the business of such office 
to the affidavit office in Chancery. 

98. An Act to amend the law as to ecclesi- 
astical jurisdiction in England. 

99* An Act to authorize a further advance of 
money for the relief of destitute persons in 
Ireland. • 

100. An Act to regulate the superannuation 
allowances of the constabulary force in Ireland 
and the Dublin inetro])olitan police. 

101. An Act to continue the copyhold com- 
mission until the 1st day of October 1850, and 
to the end of the then next session of parlia- 
ment. 

102. An Act to abolish the Court of Re^aew 
in Bankrujitcy, and to make alterations in the 
jurisdiction of the Courts of Bankruptcy and 
Court for Relief of Insolvent Debtors. 

103. An Act to amend the Passcngei’s Act, 
and to make further provision for the carriage 
of passengers ]>y sea. 

104. An Act to explain the Acts for the com- 
mutation of tithes in England and Wales, and 
to continue the officers appointed under the 
said acts until the 1st day of October 1850, 
and to the end of the then next session of par- 
liament. 

105. An Act to continue until the 1st day of 
October 1848, and to the end of the then 
next session of parliament, certain Uirnpike 
acts. 

lOG. An Act to provide additional funds for 
drainage and other works of public utility in 
Ireland, and to repeal an act of the last session, 
for authorizing a further issue of money in aid 
of public works of acknowledged utility. 

107 . An Act to ai)ply a sum out of the con- 
solidated fund, and certain other sums, to the 
service of the year 1847, and to appropriate 
the supplies granted in this session of parlia- 
ment. 

108. An Act for establishing the bishopric 
of Manchester, and amending certain Acts re- 
lating to the ecclesiastical commissioners for 
England. 


COUNTY COURT ACT. 

To the Editor of the Legal Observer. 

Sir, — In the month of July last I j)aid a 
visit to Ipswich professionally, for the purpose 
of appCcaring on behiilf of a defendant, under 
the County Court Act. The judge of that 
court refused to permit my appearance on behalf 
of the defendant : — stating, as I was informed 
by tlie clerk of the court, that be could not 
hear any articled clerk on any question what- 
ever. 

Now, Mr. Editor, articled clerks are per- 
mitted to appear on behalf of their employers in 
the district courts of London and Middlesex, 
and I w'ould ask, wh}'' should they he ejected 
from the court at Ijjswicli ? 

I firmly believe that an articled clerk of four 
years standing is fully as equal to the task of 
managing a case as a young ban*istcr who has 
gone tlirougli tlic usual ordinal of three years, 
prtu'ious to l>eing called to the bar, and who 
would, no doulit, obtain a ready audience. 

E. C. 

BARRISTERS CALLED. 

Easter Term, 1847. 

niNCOI.N’s IXX. 

Louis Henry Shad well, ICsq. 

'i’he Hon. William H. Stuart. 

William Henry Hearing, Esq. 

John Vincent, Esq. 

George Jessel, Esq. 

Leonard Francis Burrows, Esq. 

Charles William Strickland, Esq. 

Henry Waterlaiid Mandcr, jun.. Esq. 

George Rastrick, Esq. 

Douglas Brown, Esq. 

Robert Milues Newton, Esq. 

Raljdi Robert IJiigen, Esq. 

John Edward ^^'oodrofie, Esq. 

I^NKF TEMPLE. 

30th April. 

j Francis Frederic Brandt, Esq. 


109 , An Act for the administration of the | 
laws for the relief of the poor in Fhigland. j 
;::" 110 . An Act to amend the laws relating to j 
the removal of the j)oor, until the 1 st day of j 
October 1848. I 

111 . An Act to extend the provi.sions of the 
Act for the in closure and improvement of com- 
mons. 

112 . An Act to promote colonization in New 
Zealand, and to authorize a loan to the New 
Zealand Company. 

113. An Act to facilitate the drainage of 
lands in Scotland. 

114. An Act for iinpro\dng the harbour and 
docks of Leith. 

115. An Act to vary the priorities of the 
charges made on “The London Bridge Ap- 
proaches Fund.” 


James Richard Holligan, Esq. 

Egidius Bencdictus Watermeyer, Esq. 
James Burchcll, jun.. Esq. 

Edward Vaughan Richard.s, Esq. 

Henry Edward Francis Lambert, Esq. 
Thomas I’aefrey Broad mead, Fisq. 

7th May. 

Alexander Walker Macher, Esq. 

John Gardner, Esq. 

Charles Joseph Parke, Esq. 

Martin Joseph Routh, Esq. 

John Copner AVynne Edwards, l^sq. 
Littleton Powys, Fksq. 

MIDDLE TEMPLE. 

16th April, 1847. 

John JoseYjh Powell, Esq. 

James Septimus Barrett, Esq. 

John George Holloway, Esq., B. A., Trin. 
Coll., Cambridge. 
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Charles Cave John Orme, Esq. 

Francis Davenport Bullock Webster, Esq. 
Georj?e Andrew Wright, Esq., B,A., Exeter 
ColL, Oxford. 

Thomas Doming Hibbert, Esq. 

7th May, 1847. 

George Croxton, l^sq., late of Gouville, and 
Caius Coll., Cambridge. 

William Adam Mundell, Esq. 

Alexander Mackay, Esq. 

Bernard Hale, Esq. 

Sydney Whiting, Esq. 

Henry Dias, Esq. 

Francis Webb, Esq. 

Richard Morris, Esq. 

Richard l^ethell. Esq., B. A., Exeter Coll., 
Oxford. 

John Jane Smith Wharton, Esq., St. Mary 
Hall, Oxford 

Thomas Ileathcote Bayly, Esq. 

okay’s inn. 

21st April. 

Edward Crispe Ellery, Esq- 
28 th A])ril. 

Edward Joseph Powell, Esq. 

Peter Borthwick, Esq. 

William Folk Higgins, F]sq. 

1 st May. 

Edward Kenealy, Es* 

Trinity Term, 1847. 

Lincoln’s inn. 

Fklward Leigh Pemberton, jun.. Esq. 

Alfred (^:)()pe, Flsq. 

Richard Bawtree Turner, Esq. 

Thomas Andrew Lester Marsden, Esq. 
Samuel liro widow Gray, Esq. 

William Newton Warren, Esq. 

Ebene/.er Kay, Flsq. 

MIDDLE TEMPLE. 

2vSth May, 1S47> 

John Thadevis Delane, Esq., M. A., Mag- 
dalen Hall, Oxford. 

George Edward Flngleheart, Esq. 

Charles Octavius Boys, Esq. 

Robert J ohri Walcott, Esq. 

Alfred Erasmus Dryden, Esq., M. A,, Trin. 
Coll., Oxford. 

George Loch, Esq. 

Alexander Fitzjaines, Esq. 

Thomas Rawlinson, Esq. 

11th June, 1847. 

James Brotherton, Esq. 

Charles Hill, Esq, 

William James Hall, Esq. 

Henry Fox Bristowe, Esq. 

Isaac John AValker, Esq., Brasenosc ColL, 
Oxford. 

Albert Mott, Esq., B. A., University of 
London. 

Frederic Smith, Esq., B. A., St. John’s ColL, 
Oxford. 


John Clarke Searle, Esq. 

Peter Henry Edlin, Esq. 

Thomas Steele, Esq., Trin. ColL, Dublin. 

Archibald Camiibell Barclay, Esq. 

John Towne Danson, Esq. ^ 

William Frederick Palmer Morewood, Esq., 
B.A., Ch. Ch., Oxford. 

George Lawson, Esq., B. A., St.John’s CoU., 
Cambridge. 

John Henry Dillon, Flsq. 

Benjamin Richard Aston, Esq. 

Francis Piix Fortier, Esq. 

INNER TEMPLE. 

llth June. 

Springall Thompson, Esq. 
i Edward Hoare Sirr, Esq. 

Charles Frith, Esq. 

The Hon. Frederick William Cadogan. 

Elliot Grassett, Esq. 

William Henry Lcathley, Esq. 

Samuel Stephen Bateman, Esq. 

gray’s inn. 

9th June. 

Richard Edward Arden, Esq. 

Matthew Combe, Esq. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTKD liY BAURISTERS OF TJIK SEVERAL 
COURTS. 

?i0rh €banccn0i*. 

Newton v. Ricketts, August 5th, 1847. 

INJUNCTION AND Al’POINTMENT OF RE- 
CEIVER DURING LITIGATION IN THE 

ECCLESIASTICAL COURT. — ALLEN V. MAC- 

PlIERSON. 

The court will not yranl an injunction or ap* 
point a receiver in respect of a testator*$ 
assets merely on the [/round that a suit 
has heen commenced in the Ecclesiastical 
Court for Ike purpose of recalling the 
prohate granted to the executor named in 
the will ; hut special circumstances must 
ho shown, 

Mr. Newton moved for an injunction to re- 
strain the executors of his wife’s father from 
dealing with certain stock, part of the testator’s 
estate ; and also moved for the appointment of 
a receiver of the said stock. The grounds for 
the motion were, that a suit between the plain- 
tiffs and defendants was j)cnding in the Pre- 
rogative Court, the ol)ject of which was to re- 
call the probate granted to the said executors, 
which probate, according to the practice of that 
court, had been brought in and deposited by 
the latter. The Master of the Rolls had re- 
fused this motion, but upon the representation 
that the executors intended to transfer the stock 
in question, had remarked, that it would not be 
prudent for executors and trustees so to deal 
with it during the litigation in the Ecclesiastical 
Court. Reference was made at great length to 
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the following cases, and the authorities which 
they respectively cite ; — Andrews v. Powi/s, 2 
13ro. P. C. 504, (Toml. Edn.) ; Kmff v. Kinp, G 
Ves. 172 ; Atkinson v. Henshaw, 2 Ves. & Bea. 
85 ; Rutherford v. Douglas^ 1 Sim, &: Stu. Ill, 
N. O. ; Bail V. Oliver f 2 Ves. & Bea. 9G ; Wat- 
kins V. Brent, 1 MyL &; Cr. 97 ; Convior v. 
ConuoTT, (infra); Rex v. Bulterhy, R. & R. Crown 
Cases ; and Allen v. Maepherson, 1 Phil. 133, 
(affirmed on appeal to the House of Lords, on 
the 20th of July last, the Lord (yhancellor and 
the Master of the Rolls dissenting from the 
judgment of Lords Lyndliiirst, Brougham, and 
Cam])bell). Upon the latter rase being cited 
as an authority which decided that the Court 
of Chancery had no jurisdiction to inquire into 
the circumstances atlecting the validity of cer- 
tain codicils to a will, his lordship remarked, 
that the case decided no Hncl» ]ioint. The 
question there Avas, whether a trust attached to 
a legacy. Nobody doubted that the Kccle.sias- j 
tical (-k>urt had exclusively jurisdiction to in- i 
quire into the granting of a jirobate. The | 
question there was, whether, under the circum- 
stances of that case, a trust had been attached 
to a certain legacy by reason of the conduct of j 
the parties. I 

Mr. Roupell,'^lv. Rolt and Mr. Robson, who] 
appeared for the several defendants, were not i 
retpiired to be heard. I 

The Lord Chancellor^ In this case there is 
no allegation against the responsibility of the 
parties, but it rests entirely on the ])roceedings 
in the Ecclesiastical Court. In Watkins v. 


granting his application, and I therefore think 
that the motion must be refused with costs. 

Connor y, Cowwor. June 19, 1847. 

Mr. J. Parker and Mr. Prior moved, on be- 
half of the defendants, to discharge an order of 
the Vice-Chancellor of England, restraining 
her until the hill should have been answered 
or further order of the court, from transferring 
slock, and from interfering with assets obtained 
and possessed by her, belonging to her son, 
who had died intestate, and to whose estate 
she had administered. The plaintiff, claiming 
to have been the wife of the deceased, instituted 
a suit in the Ecclesiastical Court against the 
defendant and otliers, and tlie letters of admi- 
nistration which had been granted were called 
in by the Oi dinary. Unrler these circumstances, 
the Vice ( •hanccllor had granted the injunction 
now sought to be dischfirged. They cited De 
Feuclwres v. Dawes, ^ Beav. 11 0. 

Mr. Roupell and Mr. Anderson^ in support 
of his Honour’s order, were stopped by 

The Lord Chancellor, who having remarked 
that the court would not interfere l>y injunction 
or otherwise, where there was no allegation 
against the resj^onsibility of the parties to whom 
the proper iv/clcsiastical Court had confided ad- 
ministration, suggested that the fund should be 
1 brought into (^ourt. 

Mr. J. fV/yX'cr liaA'ing consented to this ar- 
rangement, his Honour’s order was discharged 
without costs. 


Brent, (supra,) I expressed the princijde which 
I followed in Connor a'. Connor, (infra,) that 
the court Avill not as of course interfere AA’iih 
property duly possessed by executors or ad- 
ministrators. I have considered all the crises 


ISolls CTomt. 

Gordon y, Lowe. July 18th, 1847. 

ROLUS I’AVEU. TRANSFER OP CAUSE. 


which have been quoted, and every one con- 
firms that principle. If special circumstances 
are shown, then according to the peculiarity of 
the case, the court will interfere by injunction 
or by the appointment of a receiA cr, if it thinks 
that the property will not be safe in the hands 
of those to whom the Ecclesiastical Court has 
confided it. Andrews v. Powys, (supra,) came j 
on upon demurrer, and therefore all the facts | 
stated in the bill were taken to be true. In j 
King V. King, (supra,) there was no probate, j 
and therefore the application was granted as of j 
course. In Atkinson v. Henshaw, (supra,) there 
was likewise no probate, and it was also argued 
on demurrer. Ruthford v. Douglas (supra) was ! 
a case of fraud, and Ball v. Oliver (supril) Avas I 
a case of insolvency. In Watkins v. Brent, * 
(supra,) no person had probate, the executrix 
who alone had proved having died intestate. 
There is no case simpUeiter in which probate 
having been granted and a suit instituted to 
withdraw it, this court has interposed. There 
must be a specific case made to induce this 
court to interfere. Here the Ecclesiastical 
Court has merely called in the probate, but it 
has not yet decided anything, and no witnesses 
have been examined. No case has been pro- 
duced, notwithstanding the research of the 
learned gentleman, which is an authority for 


A cause cannot he transferred from the Lord 
Chancellors paper into that of the Master 
of the Rolls by an order of the Lord Chan^ 
cellar onlg, without an order of the Master 
of the Rolls. 

Mr. Miller applied for an order for a re- 
ceiver, in a cause Avhich he stated to have been 
transferred by an order of the Lord Chancellor 
from the Vice-(’hancellor of England’s paper 
to that of his lordsliij), the object of the transfer 
being, that the cause might be heard with an- 
other cause in his lordship’s paper. 

But Lord Langdale said, that no such 
transfer could be made without his order. In 
former times tliere had been much dispute 
about the independence of the court. He set 
but little store uj)on that, but he must proceed 
regularly. He would make the order for the 
transfer at once. 

Langston v. Cozens. August 4th, 1847. 

CUSTODY OF INFANT. 

Where the ctistody of an infant (f \2 years 
of age is sought to be obtained by a parent, 
H^d, that the wishes of the child as to his 
parental residence should be ascertained. 
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In thiB case Mr. Langston had for some 
years been living separately from his wife ; a 
suit had been instituted in the court in the pro- 
gress of which an order had been made direct- 
ing Mr. Langston to have the custody of his 
only son, a boy of 12 years of age. His son 
remained with him until June last, when, of 
his own accord, he went to his mother and re- 
mained with her ever since, she refusing to 
give him up. Mr. Langston now presented a 
petition praying that his wife might be ordered 
to deliver him up and jjay the expenses occa- 
sioned by her detaining the child, and also the 
costs of this petition, out of her separate 
property. 

Mr. Roe and Mr. Hoare appeared in support 
of the petition. 

Mr. J, Parker and Mr. L. Russell contra. 

The Vive-Chancellor said, that he should 
like to have the child brought into court in 
order that he might himself ascertain whether 
he was desirous of living with the father or the 
mother. In a case that had been decided be- 
fore him not long since, where a hoy was be- 
tween 12 and 14 years of age, he had been of 
0 ]»inion that the wishes of the child should be 
consulted. The hoy having been Ijrought into 
court, and the Vice-l/hancellor having con- 
versed with him, said, he sliould direct that the 
child remain with his mother until further 
order, but that he would make no order as to 
the costs. 

©icr^Cbaurriror Stmtjbt 33rurr. 

Coombev, Chapma?i, January 23rd, 184r. 

PRACTICE IN THE MATTER OF THE ACT 

11 GEO. 4, AND 1 \V. 4, C. 47- — INFANT. 

Conveyance by infant ordereil, without refer- 
ence to the Masters 

In this suit, which was for the administra- 
tion of the estate of a testator who had devised 
his freehold property to an ^fant, the pur- 
chaser of the property presented a j>etition 
under the above statute, praying that the infant 
might be ordered to convey to him. 

Sliapfer for the petition. 

The Vice-Chancellor made the order without 
a reference to the Master, as in such a case 
there could be no necessity for a previous 
inquiry. 


©uccn’g IScnrfi. 

(Before the Four Judges.) 

The Queen v. The Justices of Carmarthenshire , 
Trinity Term, 1847- 

MANDAMUS.— CORONER. — INQUESTS. 

FEES . 

Where justices at quarter sessions had re- 
fused to allow a coroner his fees and dis- 
bursements in respect of two inquests y on 
the ground that the inquests had bem im- 
properly held, the court, on application for 
a mandamus to the justices to allow such 
fees and disbursements j Held, that they 


V, C. Knight Bruce. — Queen* s Bench. 

would not interfere with the discretion exer- 
cised by the justices with respect to the fees 
due to the coroner as remuneration for his 
own trouble, but made the rule absolute for 
the repayment of the sums of money which 
had been disbursed by the coroner. 

At the quarter sessions held on the Sth of 
April, 1847, the justices for the county of Car- 
marthen made an order disallowing the whole 
jf the fees and disbusements incurred and ex- 
pended by one of the coroners for the county 
of Carmarthen incurred in holding two in-^ 
quests, it aj>pearcd from an afli davit made by 
the coroner that, on the 2nd of February last, 
he received information from one of the super- 
intendents of the police forte of a sudden and 
accidental death at a place about ten miles from 
his place of residence, and that lie considered 
it his duty to inquire into the cause of the said 
death. It a])peared one John Young had died 
of a lock-jaw in consequence of having had his 
fingers chopped off by a chaff-cutter, that the 
deceased had been dependent on parish relief, 
and was under the medical care of the surgeon 
of the union, who, it was said, had not treated 
the deceased with due skill and attention. At 
the request of the jury, the surgeon was called, 
but it did not appear from the evidence that 
any misconduct or want of attention could be 
imputed to the medical man, and the jury found 
that the deceased died of a lock-jaw produced 
by injuries to his fingers caused by a chaff- 
cutter. On the 22nd of Januar>^ the coroner 
was informed l)y a police constable of the deatli 
of a child who had been burnt to death in con- 
sc([ucnce of her clothes having caught lire. 
The death took jdace about 1 1 miles from the 
residence of the coroner, and, from the infor- 
mation he received, he considered it to be his 
duty to hold an inquest. The jury found that 
the deceased had been accidentally burnt to 
death. The coroner paid all the reasonable 
expenses incurred in and about holding both 
inquests, amounting to 21. 105., part of which 
was paid for the attendance of the medical wit- 
nesses, and the remainder to the jury and for 
the use of the rooms where the inquests were 
held ; and according to a table of fees and dis- 
bursements allowed by the magistrates he 
claimed altogether the sum of 7L 3.s*. Sd,, which 
the justices at sessions disallowed on the 
ground that they did not consider either of 
such inquests necessary. 

In Easter Term last a rule nisi was obtained 
calling upon the justices in quarter sessions for 
the county of Carmarthen to show cause why 
rtiey should not pay to the coroner certain fees, 
and repay him certain disbm'sements, payable 
to him in respect of the inquests held on the 
bodies of John Young and Mary John, 

The Attorney-General (Sir J. Jervis) and 
Mr. Crompton showed cause, and relied upon 
the case of Rex v. The Justices of Kent,*" where* 
the justices had refused to allow the costs of 
an inquest on the ground that it had been inw 
properly taken, and a mandamus was applied 


11 East, 229. 
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for, but the court said that the statute 25 Geo. 

c. 20y had directed that the fees should be 
allowed to jthe coroner for all inquisitions duly 
taken^ and the justices were to judge whether 
the inquisition had been duly taken^ and as 
there was no reason for imputing to them that 
they had exercised that judgment with any un- 
due bias, the court refused to interfere. 

Mr. Pashlet/ contra. The case of Rea? v. 
The Justices of Kent, is not conclusive. In 
Rex V. The Justices of Warwick,^ the court did 
review the decision of the justices. The 
coroner, in the exercise of a discretion vested 
in him, deemed it necessary to hold these in- 
quests. The inquests, therefore, were duly 
taken,” according to the words used in the 25 
Geo. 3, c. 29, s. 1, and the duty of the justices j 
is to sec that the coroner does not charge a | 
greater amount of fees than what the legislature 
has allowed, hut the}' cannot ^altogether refuse! 
the fees of an inquest which has been duly! 
taken. Rex v. The Justices of Norfolk,^ They i 
cannot, at all events, refuse to j*e])ay him the j 
sums he has expended. If a coroner neglects ^ 
to perform his duty, or performs it in an irn- : 
proper and corrupt manner, the law has ])ro- 1 
vided ample remedies. He is liable to fine and | 
imprisonment for neglect of duty.^‘ He may! 
be punished by criminal information, and the ■ 
great seal lias power to remov'e him from office 
for neglect of duty. Exparle ParneU,^ 

Cur. ad. viill. 

Lord Denman now delivered the judgment of 
the court. There were two questions for con- 
sideration ; first, whether when a coroner holds 
an inquest Jind pays certain sums to medical i 
men and other parties, the quarter sessions has j 
any discretion as to allowing or disallowing ! 
him his fees and expenses, and remuneration 
for the sums he has expended. Secondly, j 
whetlier, if the court of quarter sessions has ; 
this discretion, this court has any controlling | 
power over the quarter sessions in the exercise : 
of that discretion. As to the first question, it* 
is unnecessary to go into the ancient law of 
coroners, for the present payments to them de- I 
pend on modern statutes of which the 25 Geo. ! 
3, c. 29, is the first. That statute enacted, that \ 
m order to induce a coroner to do his duty he i 
ahould have certain fees, which it then set forth, ! 
and his mileage paid. The legislature contem- j 
plated a reward for services rendered. Twoj 
cases aic provided for, those of persons dying 
in prison, where the sum to be paid to the , 
coroner is fixed, and those of persons dying at j 
a distance where the mileage is to be ascer- j 
tained. In both cases the legislature contem- 
plated a reward for holding the inquest, but in 
both it spoke of an inquest being duly taken. 
The fact that it was duly taken seemed to be a 
condition precedent to entitle the party to the 
reward. If the payments are to be made with- 
out any control, and without consideration 
whether the inquisition was duly held, it might 
be dishonestly held, and there might be negU* 

\ 5 Biirn. & Cress. 430. * Nolan R. 140. 

2 Hale*s P. C. 58. 1 Jac. & Walker, 451. 


Queen^s Bench, 

gence in taking it, while the existence of the 
right to control secures not only care and dili- 
gence in taking the inquest, but also that in- 
quests shall only be taken .where it is proper to 
take them. ITiat was the view taken many 
years ago by this court in the case of Rex v. 
The Justices of Kent,^ with which this court at 
this moment entirely concurs. If that is 
correct, it is obvious that in the present case 
the justices in sessions must e.xercise a discre- 
tion in determining whether the coroner’s con- 
duct was such that an order for payment should 
be made. But then the second question arises, 
whether this court would interfere with what is 
thus clearly within their jurisdiction. The 
statute gives no ap])eal to this court, and there 
is no ajjpeal from tlie quarter sessions, unless 
it were given by statute. That rule of law is a 
beneficial one. Whether an inquest has been 
properly taken depends on a variety of circum- 
stances which it would be impossible to judge 
of by affidavits, and might be much better in- 
quired of at the sessions than on motion in 
this court. Assuming the absence of cor- 
ruj)tion, the bias which it is supposed justices 
would as ratepayers entertain on such a subject 
is not likely to ])revent tliem coming to a more 
correct conclusion than this court would hope 
to arrive at upon affidavit. If there was any 
ground to say that they were chargeable with 
corruption, no doubt there is an inherent power 
in this court to compel them to do justice; 
but, without expressing entire concurrence in 
the decision of the justices here, the court see 
no occasion to interfere with it. But it has 
been contended that, whatever the sessions 
might do as regards the coroner’s own remu- 
neration, yet as regards the sums he has ex- 
pended they \vere compulsory on him, and he 
is entitled to be reimbursed them, and thc 
scssions had no discrelion. As to the fees of 
a surgeon, of a bailiff, of the jury, and tlie sum 
paid for the room, and to witnesses, some pay- 
able under the old j>ractice, and some under a 
recent statute, the coroner is coinj)elled to pay 
them immediately after the termination of the 
proceedings, and the statute says that these 
sums so advanced shall be repaid to the 
coroner. The coroner was to render his ac- 
count to the sessions, and the justices, if satis- 
fied of its correctness, are to make an order for 
payment of the amount. Perhaps some dis- 
tinction may exist between the fees of the 
coroner liiinself and the expenses incurred by 
summoning medical witnesses, and some other 
witnesses, on the score of the necessity of the 
’alter. The propriety of requiring the attend- 
ance of medical witnesses at an inquest is so 
unquestionable as to amount to a necessity, and 
these expenses may be classed among the ne- 
cessary expenses of every inquest. Although 
the justices are empowered to examine the 
coroner on oath, that power seems rather to 
apply to the rate of the sums charged than to 
anything else. There are many parties who 
are bound to obey the coroner’s mandate for 


1 1 East, 229* 
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their attendance ; and their remuneration cer- Peacock in support of the demurrer. The 
tainl^ would not depend on the propriety of question is, whether the vendor of land who 
holding the inquest. In former times these has conveyed the legal estate to the vendee 
sums were paid upon the order of the coroner, has any lien upon the title deeds for the pur* 
and out of the poor-rates. When the coroner chase money remaining unpaid. It is sub- 
was not the person who actually paid these mitted that he has not. The case is altogether 
charges, but they were paid on his order, it is different from that of an unpaid vendor of 
clear that the overseers could not resist the goods. There the law gives a lien upon the 
payment merely on the grounds that he had goods, but with respect to land, the right to 
not held the inquest properly ; for his own the title deeds follows the land. If the vendee 
authority in these matters was so great, that brought an action of ejectment, it would be no 
in most cases it would have been impossible to answer to say that he had not paid the pur- 
charge him with indiscretion in holding an in- chase money 

quest. If that statement was true before the Whitehurst^ contra. The defendant has 
statute, it is not altered now from the mere clearly a right in equity, and there is no dif- 
circuinstance that, instead of ordering the pay- ference between an equitable lien and a legal 
ment of expenses to those whom he summoned , lien. All the authorities are collected in 2 
to attend him, he pays them at once out of his | Sugden Vend. & Purch. 85(3, 11th ed. There 
own pocket, and claims reimbursement from j is no ground for any distinction between goods 
the county. In this respect he is the and land. In Esdaile v. Oxenhain^ 3 13. & C* 

agent of the cminty treasurer ; and as he is I 229, which was an action of trover for deeds, 
bound to paj^ he is entitled to be repaid by the I llolroyd, J., says, — “ If, indeed, the deeds had 
justices on their being satisfied of the correct- j been executed by all the necessary parties, the 
ness of his account. This is in accordance \ plaintiff could not have claimed them without 
with the sj)irit of the statute. All temptation | tendering the residue of tlie xmrehase money/^ 
to hold unnecessary inquests is destroyed by ( In that case a hill was afterwards filed in tnia 
making his own remuneration de])end on the I court, and it was there held that the rules with 
propriety of his holding tliem ; but he might j respect to lien are the same in equity as at law. 
be prevented from holding them where they] Oxenham w Esdaile, 2 Y. & Jer. 493; 3 idm 
were necessary, if he was not merely likely to I 202. The case of Winter v. Lord Ajison, 3 
lose all remuneration for his own trouble, but I Russell, 488, is also in point, 
to be out of pocket for the payment of those } Peacock rej)lied, 

whom he has summoned to attend him, and | Cur, ad, vult. 


for those other expenses which are necessarily ^ the pleadings). There 

and unavoidably meurred m su^^^^ 1 he * no doubt that the title deeds of an estate 

r^e as to the allowance of lus own fees willj t^thcowner. Thisis always 

therefore he discharged; and as to the other admitted in all the cases and teit 


part, it will be absolute. 


Rule accordingly. 


I books as clear law, (see j^articularly Lord 
Buckhui'st^s case, 1 Co. Rep. 1, and Com. dig. 


lEirftcqncr. 

Good V. Burton, Trinity Term, 2nd June, 
1847. 

UNPAID VENDOR. — LIEN. — TITLE DEEDS. 
The vendor of an estate who has conveyed it 
to the purchaser has no lien on the title 


Charter A). In all the cases where any ques- 
tion has been raised on this subject the argu- 
ment has been, not that the general rule does 
not exist, but that on some special ground it is 
not applicable to the particular case, — as, for 
example, where the feoffee is enfeoffed with 
warranty, there it is said that the feoffor shall 
I retain the title deeds to enable him to sustain 


deeds for the purchase money remaining 
unpaid. 

Tins was an action of detinue for certain 
title deeds. The defendant i>leaded that the 
deeds exclusively related to certain lands and 
hereditaments of the defendant, which, before 
the alleged detention in the declaration men- 
tioned, it was agreed between the defendant 
and the plaintiffs, should be sold, transferred, 
and conveyed by the defendant to the jdaintiffs, 
and should be by them purchased from the de- 
fendant for the sum of 1,000/.; that the de- 
fendant executed a conveyance to the plaintiffs, 
but no part of the purchase money was ever 
paid ; that the defendant has at all times been 
ready and willing to transfer and deliver over 
to the plaintiffs the deeds upon payment of the 
purchase money ; and that, except as aforesaid, 
the plaintiffs never had any title to the deeds ; 
and that the defendant detains the deeds as a 
lien for the purchase money. To this plea 
there was a demurrer. 


the warranty. The only authority against this 
is a passage there cited from lirookes’s Abridg- 
ment, tit. Chart. 58, as to which we can only say 
that it must have been written with reference to 
something special, for as a general proposition 
of law, it is clearly not to be supported. It 
follows, therefore, that the x)laintiff’ api)earing 
as he’does on these pleadings to be the owner 
of the land, is also entitled to the title de«ds» 
unless there be something in the plea to cut 
down his primd fade right. The defendant 
rests his defence on a claim of lien for payment 
of the purchase money, lie docs not allege 
that the conveyance to the plaintiff was not an 
absolute and complete conveyance. He does 
not suggest that it was executed as an escrow^ 
or under any special contract for a lien, so that 
the defendant’s right, if it exists at all, must 
exist by virtue of some general principle of 
law which in every case where a vendor has 
conveyed his estate without receiving the full 
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amount of his purchase money creates in his 
favour a lien on the title deeds for the balance 
unpaid. The only dictum relied on is what 
fell from Polroyd, J., in the case of Esdaile v. 
'Oxenham, but that was altogether extrajudicial, 
and may he well explained on the sup})osition 
that Mr. Justice Ilolroyd was looking to a case 
where the purchase deeds had been executed 
merely as an escrow to be handed over on pay- 
ment of the j>urchase money, in which case the 
tapressions attributed to that learned judge 
‘would be quite accurate. It was argued, if 
such a lien exists in equity, why is it not to be 
considered as also existing at law ? That, how- 
ever, is rather plausible than sound. There is 
no resemblance between the lien contended for 
in this case and the equitable lien of a vendor 
for his uni)aid purchase money. 'J'he equitable 
tight of the vendor is inaccurately described | 
by the word lien, if that word is to be under- I 
stood in its legal acceptation, which always | 
implies possession hy the party setting up the ; 
lien. But the vendor^s right in equity is alto- 
gether independent of his possession of the land i 
or of the deeds. He has what, though called a | 
lien, is in truth an equitable charge on the land, 
and which in general he may enforce in the 
same way as any other equitable mortgage. 
On these grounds we think there must be 
judgment for the plaintiff. 

Judgment for plainti/f: 

ANALYl’ICAL DKSEST OF CASES. I 

REPORTED IN ALL TIIK COURTS, 

CiTommon Eaiu CTourt^. 

CONSTRUCTION OF STATUTES. 

[In the last section of the Digest, p. 402, 
ante, the Decisions relating to Railways were 
ttdected from the rest. We now proceed to 
the cases bearing on the Construction of various 
Statutes. Tliey have been collected from no 
than Eleven Parts of the Reports in the 
Queen’s Bench, Common Pleas, Exchequer, 
fmd Exchequer Chamber.] 

BANKRUPT, 

1, lUghts where a first execution on judgm ent 
siq9on warrant of attorney is set aside. — B. en- 
tered up judgment on a warrant of attorney, : 
and sued out afi.fa., under which the sheriff | 
aeiaed, afterwards lodged eiji.fa. with the 
same sheriff in a bond fide adverse action 
against the same debtor ; and the sheriff de- 
livered a warrant in action, to the officer 
already in possession. The goods seized were 
sufficient onlv to satisfy JB/sexeculion. Before 
' any sale, a nat in bankruptcy issued against 
the debtor, llie assignees clawed the goods ; 
and, on an interpleads role^ the court of 
Queen’s Bench directed an isaue between JS, 
and the assignees, to try whether JB. was en« 
titled m the proeeeds oi the goods, which, by 
Erection of the court, were in the meantkaie 
Bold, and the produce paid into court. -The 


issue was decided in favour of the assignees, 
on the ground that B.’s writ was founded upon 
a judgment on warrant of attorney, and had 
not been executed by sale before the fiat. Held, 
that the issuing of the fiat rendered B.’s writ 
void; and thereupon, IFl’s writ, having already 
attached upon the goods provisionally, became 
in effect the first writ, and JV. was entitled to 
have his execution satisfied out of the proceeds ; 
and that the assignees could not first claim any 
part of them under stat, 6 Geo. 4, c. 16, s. 
lOS, for rateable distribution among the cre- 
ditors. 

The sheriff, while holding the goods of T. 
and G. under J3.’s writ, received a fi.fa, at the 
suit of Jj. in a bond fide adverse action, and de- 
livered a warrant under that writ to an officer 
not holding any warrant under J3.’s writ ; and 
the officer, before fiat issued, seized goods, the 
separate property of T., in his private house, 
which goods, if applicable to jB.'s execution, 
would have been exhausted by it. Held, as 
between L. and the assignees, that L. was en- 
titled to priority, as in the case above stated. 
Graham v. Ly?ies ; Graham v. Wit her by, 7 
Q. B. 491. 

Cases cited in the judgment : Goldschmidt v, 
Hamlet, f> G. 187 ; 6 Scott, N. H. 962 ; 

12 Law J., N. S. (C. B.) 304 ; 1 D.& L.5()l ; 
1 aylor v. Tiiyloi. p jj. C. 392 ; Notley v. 
Beck, 8 B, & C. 160; Rybot v. Peckliuin, 1 
T. 11.731, n. ; Cheatoii v. Gibbs, 12 M.& VV. 
lit. 

2. Creditor accepting security. — Cognovit.^ 
The 6 G. 4, c. 16, s. 8, forfeits the debt of a 
party striking a docket, and afterwards accept- 
ing a security, only where a commission issues 
under the docket. Therefore, the debt is not 
forfeited as respects the assignees of sub- 
sequent creditors appointed under a commis- 
sion issued on a docket subsequently struck. 

The defendant being indebted to the plaintiff 
and other parties, and having become insolvent 
in May, 1H37.. it was agreed between the plain- 
tiff and the defendant, that the defendant 
should offer a composition of 10^. in the 
pound to his other creditors, but that the plain* 
tiff should not come in under that arrangement^ 
it appearing that otherwise the defendant’s 
assets would produce a much smaller dividend. 
The plaintiff struck a docket against the de- 
fendant to protect him against such of his cre- 
ditors as would not agree to the composition^ 
but no fiat was issued. The creditors, however^ 
all came in, and a trust-deed was executed in 
December, 1837» under which they received 
between that time and the August following 
the full amount of lOs. in the pound on their 
respective debts. In September, 1838^ the 
plaintiff brought tlie present action against the 
defendant, who, on the 29th of Septembw^ 
gave a cognovit. On the 17th of October 
following, judgment was signed upon it ; 
in December, 1845, a^/e. was sued out, and 
the defendant’s goodie were seized. On. the 
28th Feb., 1846, a fiat in bankruptcy isBtpd 
against the defendant: Held, on motion by m 
assignees to set aside the judgment and exeos* 
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tion, that the debt was not forfeited under the 
6 G. 4,c. 16, s. 8. 

A cognovit upon which judgment is signed 
within 21 days after its execution is valid, not- 
withstanding that it has not been filed in pur- 
suance of the 3 G. 4, c. 39, s, 3, or the Keg. 
Gen* H. T. 2 & 3 G. 4. Bushell v. Boord, 4 
D. & L. 359. 

niGAMY. 

Assigning error hy attorney. — In an indict- 
ment for bigamy under statute 35 G. 3, c. 67, 
s. 1, (and see stat. 9 G. 4, c. 31, s, 22,) aver- 
ments that the defendant married A.^ and after- 
wards feloniously took to wife and was married 
to C., ‘‘ the said A., his former wi/e, being then 
alivCy^ sufficiently charges the offence, without 
alleging any further allegation that the defend- 
ant was still married to A. when the alleged 
offence was committed. 

Judgment, after conviction On such indict-' 
ment, that the defendant be trans])orted, j 
&c., to such place as his Majesty, with the ad- 
vice of his privy council, shall think fit to de- 
clare and ap]K)int, ])ursuant to the statute in 
such case made and provided, was held good 
on writ of error. Murray v. The Queen, 7 
Q. B. 700. 

Case cited in the judgment : Fletcher v. Calthrop, 
6 Q. IJ. 880. 

BOND. 

Staying proceedings in action. — The court 
will not interfere, under the stat 4 & 5 Anne, c. 
16, 8. 13, to stay the proceedings in an action 
upon a bond, where it is at all doubtful that the 
payment stipulated by the condition, is not 
subject to a contingency. Robinson v. Brown, 
3 C. B. 54. 

CENTRAL CRIMINAL. COURT. 

Jurisdiction of Court of Queen* s Bench, — Re- 
cognizances. — In a prosecution at the Central 
Criminal Court for publishing a libel, it is not 
necessary, for the purpose of giving jurisdiction, 
that the prosecutor should have entered into 
recognizance, or that the defendant should have 
been in custody or be bound to appear, accord- 
ing to sect. 1 3 of stat. 4 & 5 W. 4, c. 36. Reg. 

Gregory, 7 Q. B. 274. 

COAL. ACT. 

The London Coal Act, 1 & 2 W. 4, c. Ixxvi. 
s. 57, imposes a {penalty not exceeding 51. on 
the seller of coals, for every sack that shall be 
found deficient, on its being weighed in pur- 
suance of the act: Held, that where several 
sacks are sent out to a purchaser at the same 
time under a contract, one penalty only is in-^ 
cumd in respect of a deficiency in weight, 
tlmugh every sack is so deficient ; and there*' 
fere^ wiiere 17 sacks were so found deficient, 
that the penalties were recoverable^by action of 
dMt in one of the superior courts* notwith- 
MMding 8. 77, which directs that aU penaWes 
/by the aet not exceeding 26/., rtiall be 
Bimd and roeovemhiO before justices of the 
liapee. CWWns v. Hopwood, 15 M. & W. 469. 
'"'Case cited in the ind|pMnt : Heeve v. Poole, 


COGNOVIT. 

See Bankrupt, 2. 

CONVEYANCE. 

See Feme Covert. 

CONVICTION. 

7 tj* 8 G. 4, c. 29. — Jurisdiction of justices. — - 
Adjudication of costs. — An information, under 
7 & 8 G. 4, c. 29, s, 39, for stealing a growing 
ash tree, the property of M., was preferred by 
//. to A)., a justice of the peace, who summoned 
the offender. At the time and place fixed in 
: the summons, be appeared, and was convicted 
l)y another magistrate, the defendant D., the 
summoning magistrate, being ])resent, but not 
; taking any part. The conviction ordered the 
plaintifi' “ to forfeit and pay, over aiid above 
the value of the tree stolen, the sura of 5s., and 
for the value of the tree stolen l^., and also to 
X)ay the sum of 1/. 4*'. Crf. for costs, to be paid 
on or before the IQth of March next, and in 
default of i)ayment of the said sums to be im- 
prisoned in the house of correction,^^ at, &c., 
“ and there kept to hard labour for one month, 
unless the said sums should he sooner paid.** 
It then ordered the 5.9. to be paid to the over- 
seer, the \s. to iVf.,the x)arty aggrieved, and the 
1/. 4.V. fid. to he immediately paid to R., the com- 
|>lainant. An action of trespass and false im- 
prisonment having been brought against the 
defendant : Held, that the conviction was good, 
notwithstanding it had not proceeded on the 
information of the party aggrieved, or been 
. made by the magistrate who received the origi- 
Inal information and issued the summons on 
I which the defendant appeared ; nor was it in- 
^ validated by its mode of adjudicating the costs, 
i Tarry V. Newman, 15 M. & W. 645. 

I COPYRIGHT. 

• 1. Particulars of objection. — In an action on 

! the case for an infringement of the copyright 
I of a certain book, the defendant pleaded several 
i pleas, denying that the plaintiff was the pro- 
■ prietor of the copyright ; that there was any 
i copyright subsisting ; that the books were first 
; published in England, and that the copies com- 
: plained of were unlawfully iirinted ; Held, on 
j application hy the plaintiff to have the notice of 
oojection delivered with ,the defendant’s pleas 
under the 5 & 6 Viet. c. 45, s. 16, amended, 
that the alleged first publication having taken 
place abroad, and so far back as the year 1831, 
it was sufficient for the defendant to state the 
year of the first publication, and that it was not 
necessary that he should specify the day or 
month. 

But that he was bound to state the name of 
thejparty whom he alleged to be the proprietor 
or Jwst publisher, the title of the work, the pluee 
wl^re,. and the when, the first x>ublicatkni 
to<^ place. 

HM, also*^ that he was not entitled to objetftl 
that ‘^some person whose name is to the 
fendant unknown^* and not the idaintiff> wtf 
the proprietor of the said copyrigM.** 

Nor ** that the pkintiffi was not himeelf 
author/* 
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Nor " that the work was not first printed or 
published in the British dominions*** 

Nor that the plaintifiT never acquired any title 
by assignment, ^‘or otherwise,*^ to the copy- 
ri^it. 

Nor that there was no valid assignment, 
&c.. 

Nor that there is no copyright in a work 
first published out of the British dominions, 
under suck circumstances as the books in question 
were published*^^ 

* But that he might ol)ject that A, B. if any 
one, and not the plaintiff*^ was the proprie- 
tor. And at the time of committing the alleged 
grievance “no copyright in the work **was 
subsisting Boosey v. Davidson, 4 D. & L. 
147. 

2, Dramatic piece. — Change of i^enue. — Ma* 
ferial evidence, — Proof of scienter. — Sufficiency 
of declaration. — Where the authorship of a 
work is in issue, evidence given in corrobora- 
tion of that fact is a compliance with an under- 
taking to give material evidence on a change of 
venue. 

Under the provisions of the 3 & 4 W. 4, and 
6 & 6 Viet, c, 45, an introduction to a panto- 
mime is protected, and it is not necessary in an 
action for penalties under those statutes to al- 
lege or prove that the defendant knew of the 
authorship of the plaintiff when he purchased 
the introduction from another, and it is suffi- 
cient if the declaration follow the words of the 
statute, and it need not go further and allege 
that the pantomine was exhibited at a public 
place of dramatic entertainment. Lee v. Simp- 
son, 33 L. O. 478. 

coroner’s DEPUTE". 

Lawful absence. — Signature of inquisition by 
deputy. — Under stat, 6 & 7 Viet. c. 83, s. 1, it 
•8 a “ lawful and reasonable cause ” for the ab- 
*mce of the coroner, and the acting of his 
;^puty on an inquest, that the coroner was en- 
|)iged in holding another inquest. 

Where the jury are sworn, and the inquest 
eminences properly before the deputy, he 
should continue holding the inquest to its con- 
clusion, although in the 'course of it the prin- 
cipal coroner may be accidentally present. 

This inqwition held by the deputy is pro- 
perly described as taken before the principal 
coroner* 

And it is properly signed in the name of the 
principal coroner “ by JE. M., bis deputy. Reg. 
y^ Perkini 7'Q. B. 166. 

CREDITOR. 

See BanJ;rupi^ 2. 

EJECTMENT. 

Judgment foiTpldintiff under stat. 4 G. 2, c. 
28, ir. 2. — In gectment by, landlord against 
tenant, where half a year’s rent was due before 
service of declaration, and no sufficient distress 
was found on the premises, if the defendant, 
having entered into a consent rule, does not 
appear at the trial, and the plaintifiT is there- 
upon nonsuited, the lessor of the plaintifiT may, 
under stat. 4 G. 2, c. 28, s. 2, have judgment. 


although there has been no formal demand of 
rent, or re-entry ; but the judgment ihu^ bo 
only against the casual ejector, not the defend*' 
ant. Doe d. Bedford Charity v. Payne, 7 Q,i B. 
287. 

ELECTION. 

6^7 Viett c. 18. — Refusing vote “niflh 
liciouslyJ* — A declaration against the returning 
officer of a borough alleged the plaintiff to be 
a burgess, having his name on the borough re- 
gister, and that he was entitled to vote at a cer- 
tain election, and that on tendering his vote, 
the defendant refused to receive it. Plea, that 
the plaintiff was not a burgess “ duly qualified 
or entitled ” to vote at the election : Heldf that 
the plea was bad for.^ajPjbiguity, as the plea left 
it uncertain whether defendant intended to 
allege that the plaintiff was not duly registered, 
or that he was disqualified frpm some other 
cause. 

Semhlc, that even on special demurrer, a 
declaration averring that the def^dant “ con* 
tfiving and wrongfully, fraudulently, v?^fully, 
and maliciously intending to injure tnenlaintiff, 
refused to receive the vote of tnC plaintiff/* 
sufficiently alleged the defendant to actfed 
maliciously. 

A declaration founded on the 6 & 7 Viet. c. 
18, s. 82, which prohibits returning officers 
from allowing a scrutiny, alleged, that when 
the plaintiff tendered his vote, the returning 
officer allowed a scrutiny, and after such 
scrutiny determined that the plaintiff was nbt 
entitlecl to vote, “ whereby ** the plaintiff was 
delayed in the exercise of his jmvilege, and 
was wholly deprived of his privilege, and a 
burgess was elected without any vote of the 
plaintiff. Held, that the allegations after the 
word ** whereby ** were sufficient averments of 
facts, and not mere inferences from jireceding 
allegations, and that the facts so averrbd dis- 
closed sufficient legal damage resulting front 
holding the scrutiny. Pryce r. Belcher, 4 D. & 
L. 238. 

Cases cited in the judgment: Biofield y. Payne, 
4 li. & Ad, 410; Taylor v. Henniker, 12 A. Sc 
E. 488 ; The Dipper’s case, 2 \Vilg. 414 ; Col* 
son V, Perry, 2 llolle’s Rep. 379 ; Mary’s case, 

9 Hep, 113. 

. ERRpR. 

1. Bill of exceptions. — Interpleader AoK-^ 
Amendment. — Estoppel. — A writ of esitOT 
to the . Exchequer Uhamber from the Court 
of Queen’s Bench, under, statute li - Gi* 
4, and 1 W, - 4 , c. 70, a, recited - that 
error was alleged in the record and proeetoBy- 
and giving of judgment, “in a plaint in eii>« 
action on . promises,” .and d^^^^ted thaUtfae 
transcript should be sent to the Justices^ of the 
Common Bench and , Barons of Exchequer to 
be viewed and examined, &e. By the transcript 
it appeared that the judgment was on an issue 
dir^ted by the Court of Queen’s Bench, under 
stat. 1 2'^W. 4 , c. 58, (the Interpleader Act,) 

and no process by summons appeared; but 
the declaration was, in form, on promises upon 
a wager, and the judgment was that the plain- 
tiff ^ould recover his damages, costs, and 
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cliarge^. The defendant bdow had tendered a 
bill of exceptions. On motion, the Court of 
Exchequer Chamber quashed the writ of error, 
holding that the transcript showed that they 
had no power to view and examine ; and hold- 
ing also that it varied from the writ of error. 

Ey the Court of Exchequer Chamber. The 
bt^d^r quashing the writ is matter of record, 
examinable upon error in the House of l^ords. 

By the Court of Queen's Bench. A judge 
having ordered, on summons by the plaintiffs 
in a cause depending in error, that the plaintiffs 
should be at liberty to amend the record, (the 
matter amended not being misprision of the 
clerk,) and also that they should pay the de- 
fendant his costs occasioned by such amend- 
ment, the defendant cannot, after taxing and 
receiving his costs, apply to set aside the order 
for amendment, as made without jurisdiction. 
King v. Simmonds, 7 Q- B. 289- 

Cases cited in the judgment : Jones r. Stephens, 
X*iUy*8 Modern Entries, p. 229 ; Tolson v. 
Kaye, 6 M. & G. 536; 7 Scott, N. R. 222^ 

’ Snook V. Mattock. 5 A. & E. 239. ^ 

2. BaUm^sj^der of court under stat. 6 G. 4, 
c, 96, in what cases the court 

can make a\ special order, by virtue of stat. 6 
G« 4, C. 96, 8..1, permitting a plaintiff in error 
to proceed without giving bail. 

But where, in an action of assumpsit, a 
special verdict has been agreed upon in this 
court, for the purpose of bringing the case be- 
fore the Exchequer Chamber, and, after judg- 
ment, a writ of error was sued out, but the de- 
fendant in error died, and the writ then lapsed 
without material laches , on the part ot the 
pljUntiff in error, whereupon the representatives 
of the defendant in error sued out a scL fa. 
against the faith of his agreement, this court, 
io the e.xercisc of its general authority, stayed 
proceedings on the sci, fa. without requiring 
bail in error, the plaintiff* in error undertaking : 
to proceed without delay, and that, if the judg- \ 
ment below were affirmed, the defendants in ! 
error should immediately have judgment on the . 
scLfa. Williams y. Downman^ 7 Q* B. 112. 

EXCISE ACTS. I 

1 . A dealer in and retailer of tobacco is 
liable to the penalty of 200/., imjiosed by the j 
5 & 6 Viet. c. 93, s. 3, for having in his pos- 
session adulterated tobacco, although he had 
purchased it as genuine, and had no knowledge 
or cause to suspect that it was not so. Reg. v. 
fVoodroie, 15 M. & W. 404. 

2. Notice of appeal from decision of justices. 
-^Wbere an officer of excise, by whom an in- 
formation for i>enalties is exhibited, is absent at 
the time of the hearing, and there is an appeal 
against the judgment, on the part of the Crown, 
to the quarter sessions, under the 7 & 8 G. 4, 
c. 53, 8. 82, the notice of appeal required by s. 
83: may, by virtue of the 4 & 5 W. 4, c. 51, ss. 
22, 23, be given and signed by any officer 
of excise who is present conducting the 
proceedings. Reg. WoodrotVy 15 M. & W. 
404w 

3. Distiller of spirits.— A person who distils 


spirits for the purpose of making, by the ad- 
fiition of nitric acid, sweet spirits of nitre for 
sale, is a distiller of spirits within the meaning 
of the 6 G. 4, c. 80, ss. 6, 7* requiring an ex- 
cise license, and liable to the penalties imposed 
by s. 39 of that act on persons having any pri- 
vate or concealed still, &c. for making or ais- 
tilling low wines or spirits. Attorney* General 
V. Bailey f 16 M. & W. 74. 

EXECUTION. 

See Bankrupt, \. 

FEME COVERT. 

Conveyance under 3 <5- 4 W. 4, c. 74:, s. 9I. — 
Upon the motion on the part of a married wo- 
man, under the 3 & 4 W. 4, c. 74, s. 91, to 
convey her interest in property without the 
concurrence of her husband, on the ground 
that he is of unsound mind, the affidavit must 
show in distinct terms, or by necessary infer- 
ence, that the husband is lunatic at the time of 
the application. In re Turner, 3 B. C. I66. 

FRAUDS, STATUTE OF. 

1. Case not within the 4th section. — A con- 
tract for the maintenance of a child at the de- 
fendant’s request, to enure, “ so long as the de- 
fendant shall think proper,” is a contract upon 
a contingency, the performance of which is not 
necessarily to take place beyond the space of a 
year, and therefore not wlnin the 4th section 
of the Statute of Frauds. 

Semble, per Tindal C, J., that the stat. does 
not apply where the action is brought upon an 
executed consideration. Souch v. Strawbridge, 
2 C. B. 808. 

Case cited in the judgment : Peter v. Compton 
Skinner, 353. 

2. Case within the 4tth section. — A. enters 
the service of B. under a written agreement, as 
follows: — “ I agree to receive you as clerk in 
my establishment, in consideration of your 
paying me a premium of 300/., and to pay you 
a salary at the foltoivivg rates, xir.., for the Ist 
year 70l. ; for the second 90/. ; for the 3rd 
110/.; for the 4th 130/., and 160/. for the 5th 
and following years that you may remain in my 
employment.” 

Held, that the agreement was one, that by 
the Statute of Frauds, was required to be in 
writing ; that there being a precise stipulation 
for yearly payments, evidence was not admis- 
sible to show that at or after the time the letter 
containing it was sent by B. to A., it was «?er- 
baliy agreed that the salary should he paid 
quarterly; and that tlic fact of the payment 
having usually been made quarterly, did not 
vary the rights of the i)arties under the agree- 
ment. Giraud v. Richmond, 2 C. B. 835. 

Case cited in tlie jinlginent : Goss v. Lord Nu- 
gent, 5 B. & Ad. 58 ; 2 N. & M.2a. 

3^ Acceptance of goods. — Goods were shipped ' 
by the plaintiff from abroad to this country, on 
the verbal order of the defendant, at a pric6 
exceeding 10/. They w^ere sent to a shipping 
agent of the plaintiff's in London, who re- 
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ceiyecl them and warehoused them with a 
wharfinger, informing the defendant of their 
arrival. The wharfinger handed to the ship- 
ping agent a delivery warrant whereby the 
goods were made deliverable to him or his as- 
signees by indorsement, on payment of rent 
and charges. The agent indorsed and de- 
livered this warrant to the defendant^ who kept 
it for several months, and, notwithstanding re- 
peated applications, did not pay the price of, 
or charges upon, the goods, ndr return the 
warrant, but said he sent it to his solicitor, and 
that he intended to resist payment, for that he 
had never ordered the goods ; and that they 
would remain for the present in bond : Held^ 
that there was no such delivery to, and ac- 
ceptance by, the defendant of the goods, as to 
satisfy the 17th section of the Statute of Frauds. 
Farina v. Home, 16 M. & W. lip. 

Case cited in the judgment: Bentall v. Burn, 3 
B. &. Cr. 423. 


|[The remainder of the Decisions on the Con- 
struction of Statutc.s will be given in the next 
ziumber.] 


METROPOLITAN AND PROVINCIAL 
ASSOCIATION. 


THE EDITOR’S LETTER BOX. 

The next volume of The Legal Observer 
will lie further enlarged, in order to increase 
the number and value of the Reports of Re- 
cent Decisions, without curtailing any of 
the Original Articles, or select Information, for 
which the Work has been distinguished. We 
trust, indeed, to improve also the scope of our 
original disquisitions. 

In carrying the additional arrangements into 
effect, and to enable the Reports of Cases and 
other Court business to be separated from the 
rest, — ^the work will be divided into two parts. 

'Ihe 1st Part, containing original articles on 
j all projected alterations in the Law and Prac- 
; ticc ; — the state of the Profession and measures 
j for its improvement New Statutes, with ex- 
planatory notes and disquisitions on their con- 
struction; — Parliamentary Bills, Reports and 
Returns: — Notes or Commentaries on import- 
ant Decisions in Common Law, Equity and 
Conveyancing the Law of Railways^ Insur- 
ance, and other Joint Stock Companies : — Re- 
views of New Books : — ^The Law of Attorneys 


The enrolment of members of this associa- 
tion is going forward daily. We exhort every 
practitioner not merely to send in his adhesion, 
but to call the attention of members of the le- 
gislature to the objects of the association. They 
are right and just, and ought to be supported 
by every one who is concerned in the due ad- 
ministration of our laws. 


MASTERS EXTRAORDINARY IN CHAN- 
CERY. 

From July VTih^ to August 20t/t, 1847, both inelushe, 
with dates when gazetted^ 

Ayie, John, jiin., Bristol. Aug. 10. 

Clarke, Robert, jun., Bath. Aug. 20. 

DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 

From July %7thy to Avgust 1847, both inclusive, 
with dates when gazetted, 

Beries, John Edward, and Charles Philip Utton, 
45, Bedford Row, Attorneys and Solicitors. 
Aug. 13. 

Gin, Robert, and William Phillips, Easingwold, 
Attorneys, Solicitors, and Conveyancers. Aug. 
13. 

Smith, Charies Henry, and John Henry Jones, 13, 
Duke Street, Manchester Square, Attorneys 
and Solicitors. July 27. 


and Costs, and the Examination of Articled 
Clerks : — Legal Education ; — Proceediugs of 
Law Societies; — Legal Biography; Corres- 
]>ondence; Professional Lists, &c. 

llie 2hd Part containing original and early 
Reports of every important Decision in all the 
I Superior Courts, by Barristers of the several 
I Courts : — New Rules and Orders of Court 
an Analytical Digest of all Reported Cases in 
all the Courts — classified according to the 
leading subjects adjudicated upon;— > Cause 
Lists ; — Circuits ; — Sittings ; and every other 
! information relating to the business of all the 
I courts. 

j Each Part will he separately paged in order 
; to be bound in two volumes annually. The 
' price will remain the same as at present, via. : 
j 3d,, or stamped 9d. 

" Taciturn ” inquires, whether a creditor 
who, previous to the passing of the New County 
Courts Act, obtained a judgment for a debt not 
exceeding 20f. ; can summon the debtor before 
a judge of the New County Courts, under the 
Ist sect, of the Small Debts Act, 8 & 9 Viet. c. 
127, such court at the time of the p«««itiy 
the act not bein^ in existence. Does not the 
new act give jurisdiction? 

The case of Wood v. Mytton, on a promis- 
sory note payable to the maker’s order, regards 
ing which a correspondent has inquired, will 
appear next week. 

We have not received the letter of A. on the 
assignment of a policj^. 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 


SATURDAY, SEPTEMBER 4, 1847. 

“ Quod magis ad nos 

Pcrtinct, et ncscire malum c3% ngitamus/’ 

Horat. 

THE LAST NEW BANKRUPT AND Commissioners of Bankruptcy under tliose 
INSOLVENT ACT. acts, and under the rules and orders made 

in pursuance thereof, renmin in full force 
We have been for several years past so and effect. (Sect. 9.) 
accustomed to an annual change in the No part of either of the acts under which 
law relating to bankruptcy and insolvency, petitions were heretofore presented to the 
that we look for the act at the close of the Court of Bankruptcy, has been repealed 
session, as we do to see grouse or partridge i by the 10 11 Viet. c. 102; but the 

at this season in the pou1ter(?rs’ shops, very j jurisdiction is taken from the Court of 

much as matter of course. The act, passed ; Bankruptcy, and transferred and vested in 
in the last session, t;p unsettle the jurisdic*- ! the Court for the Relief of Insolvent 

tion of the Courts of Bankruj)tcy, and ' Debtors in Englarul, and in the new 

Court for the Relief of Insolvent Debtors, j County Courts constituted under the act 
is to commence and take effect from the . 9 & 10 Viet. c. 95. The jurisdiction, of 
15th September instant.*' (lur readers will j winch tlic Court of Bankruptcy is divested, 
possibly rcmciiiber that, during the pro- ' is divided between the insolvent Court 
gress of the bill through parliament, its and the County Courts, in the following 
leading provisions were repcatediv com- proportions. When an insolvent has re- 
mented upon, and its more striking oiuis- ; .sided for six calendar months next imme- 
sions and defects pointed out, in these diately preceding the time of filing his pe- 
pages ; but as it has now obtained the bind- tition, Avithin any parish the distance 
ing force of a law, and comes into imme- whereof, as measured by the nearest high- 
diate operation, it is of importance that the way from the General Post-Office in 
profession and the public sliould have their : London, to the parish church of such 
early attention directed to its practical parish, shall not exceed 20 miles, thejuris- 
effects, even at the hn/urd of repeating diction, as regards such insolvent, is to be 
some observations already published. j in the Court for the Relief of Insolvent 

Tlie most striking change created by the • Debtors. When the insolvent resides be- 
10 & 11 Viet. c. 102, is, that after the yoiid the jurisdiction of the Insolvent 
I4tli September, the petitions heretofore Court, and has resided within six months 
presented to the Court of Bankruptcy for | next immediately preceding the time of 
protection, under the statutes 5 & 6 Viet. | filing his petition, within the district of a 
c. 116, and 7 & 8 Viet. c. 96, can no County Court, the insolvent must prefer 
longer be received in that court. With his petition to such County Court. Where 
respect to petitions presented on or before the insolvent has not resided for six calen- 
that day, the provisions of the acts last- dar months before the tirae^ he desires to 
mentioned, and the jurisdiction of the file his petition, either within the district 

thus allotted to the Insolvent Court, or in 
• The act itself is printed m extenao^ ante, p. district of any County Court, it is pro- 
310, and is cited as the 10 8c 11 Viet. c. 102. vided that such insolvent may file Ins pe- 
VoL. XXXIV. No. 1,017. u 
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titipri in the Court for Relief of ThiioJverit benefit ef the law's passed A)r flie relief 
Debtors, and ihht Court rnay either «eK irisol vents, must still pifbceed under tHe 
else jurisdiction in the matter of such pe- law which was in operation before theat^ 
iition, or direct one of the County Courts last cited obtained the sanction of tn|9 
to exercise such jurisdiction. (Seel. 8). legislature, and petition tlm Court for tHtf 
The form of petition used in the Bank- Relief of Insolvent Debtors, Under thte 1 
riiptcy Court was provided by the stat. 2 Viet. c. llO. The forms, the course /bf 
7 & 8 Viet. c. 96, (sched. A.,) and it was procedure, and the practical restiUif 
expressly enacted, that any petition not in under the provisions of the acts ' here tofoi^ 
the form prescribed should be dismissed, a administered in the Court of Bankruptcy^ 

J >rovision which was a constant occasion w’ere novel, peculiar, and evidently hot 
or complaint and regret on the part of framed with a desire to assimilate them to 
those entrusted with the administration of any system previously established.. A] 
the act, as they felt precluded from alloiv- debtor at large, and not pressed by ariy 
ing any amendment in the petition after it creditor, or a debtor in custody, may pi^4 
was bled, and compelled to dismiss num- tition under those acts, and obtain a UnUt 
berless petitions defective in form, without order to protect his person from Bein^" 
any respect for the merits, or the con- taken or detained under any process lO 
scientioLis scruples which may have ’ respect of the debts due or claimed to bU 
duced the petitioners to alter the form, and • due at the time of filing his petition. The 
adapt it to circumstances, before they pro- j court may grant, or refuse, or delay gran't- 
Ceecled to swear (as the act obliged them j ing, such final order, but has no power tb 
to do) that the allegations therein con- 1 punish in any case. The power of peti- 
lained were true. The act 10 & 11 Viet.’ tioning the Insolvent Court, under the 
c. 102, s. 16, declares, that the forms | stat. 1 & 2 Viet. c. 110, is limited to perr 
given in the schedules to the acts cited | sons who shall be “ in actual custody with- 
‘‘ may be altered so far as to adapt them in the walls of some prison. The coiiVi 
to the change of jurisdiction by this act! has authority to punish by a lengthened 
directed w^hich, ^ve presume, merely I imprisonment in a variety of cases. Tlie 
means, to change the title of the court and; Insolvent Court, and, as we shall presently 
judges, but it does not authorize any i see, the County Courts, are now required 
amendment of the petition, or any devia- to administer these two distinct systems^ 
tion from the specified form; and weap-ithe petitioner selecting that which lib 
prehend, that in these particulars the j deems preferable and most advantageous 
commissioners of the Insolvent Court and to liimself. 

the judges of the County Courts wdll be, as With respect to petitions presented 
powerless, and feel themselves as much Uinder the acts heretofore administered in 
shackled, as the Commissioners of Bank- j the Court of Bankruptcy, the County 
rupts have been in administering those j Courts, witliin their respective jurisdic- 
acts. ! tions, will in future have a direct original 

The jurisdiction of the Court of Bank- I jurisdiction. Such petitions vi'ill be filed; 
riiptcy, under the acts first referred to, it jin the first instance, in those courts, and 
will be remenibered, only extended to per- finally disposed of there without control 6i 
sons not being traders wdthin the meaning appeal. Tlie jurisdiction riow conferred 
of the statutes in force relating to bank- on the County Courts, as regards pctitiptiiS 
riipts bn the 12th August, 1842, when the filed under the stat. 1 & 2 Viet. c. 

5 a^,6 Victi c. 116, came into operation ; | stands on a totally diflTcreht footing. Our 
or to persottSf being such traders, but owing I readers arc aware that the 'Insolvent Cinij'i 
dehti amounting in the whole to less than ! missioners have been in the Irhbit of fnak^ 
360 /. The jurisdiction now transferred to, j ing three circtiits in every year, ■ for ihe 
and divided between, the Insolvent Court purpose oC adjudicatihg updri petitiOHi 
and 'the /County Cbur above stated, filed by insolvents imjwisoned jn the varibtra 

liniited in ttie ’ lltb* W A trader county gaols of England aiid KValef. 'fifV 

owing debts has now irto the lOth section of thd Vbefent abr; tlib^ 

locui standi in the fh:sbivbwr CbUrt oV the elrcttits are obblished; and ihsblvbnts 
Cbunty Court, under thje 5 & 6 Viet. c. prJsOned' in lirty gaof beybnd' the distirildS 
116 ^ and /the T ^ ‘S' jUrfedictiOn^^f the 
than he jiad Cburt fe noiv i^^trlbteda'Sibh 

Bai^kruptcy.j;, tetVb thelt * -6*^^ 

therefore, and who desires to obtain the! hereafter by the judge of the County Court 
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in whose district the insolvent has Resided, 
■pie niachinei:y by which thi^ jjrpnsfer of 
jurisdiction is ei&cted ' appe 4 rs to be at 
pace cuinberpus and defective^ The pe^ 
iitipn and schedule nf any prisoner con- 
S^ped ip a county gaol is to be filed as at 
presenty in the Insolvent Court in London; 
and the Insolvent Court is to make an 
order, referring the petition forbearing 
to the County Court within the district of 
w)nch such insolvent debtor is in custody, 
dpd transmit such petition and schedule to 
such court for hearing accordingly.’’ The 
jpdge of the County Court being thus! 
seised of the* cause, as it were, is em- 
powered to appoint a time and place for; 
the prisoner to be brought up, and has the| 
same authority with respect to tlie petition, . 
and as to all matters requisite for the re- 
manding or discharging such prisoner, and 
as to his schedule, creditors, and assignees, 
as the Insolvent Court would have had if 
the matter remained to be adjudicated 
there. The petition and schedule, wdth 
all judgments, rules, orders, and proceed- 
ings in respect thereof, in the County ^ 
Court, are to be signed by the judge of 
that court, and returned to the Court for 
the Relief of Insolvent Debtors, to be kept 
as a record of that court. The section is 
silent as to the period when the proceed- 
ings in any case are to be transmitted by 
the County Court to the Insolvent Court, 
or to what court application is to be made 
after the proceedings are transmitted to 
the Insolvent Court, in cases where pro- 
perty is acquired by the insolvent subse- 
quently to his discharge, or in the nu- 
merous cases in which applications are now 
made to the Insolvent Court in reference 
to assignees, long after the discharge ofj 
the insolvent. 

The clause in the new act, wdth respect 
to tlie recognizances of sureties, also ap- 
pears to have been framed in such a 
manner as to suggest numerous doubts 
and difficulties. Under the 1 & 2 Viet. c. 
1 10, various persons have entered into re- 
cognizances to the provisional assignee of 
the Insolvent Court, conditioned that the 
Insolvents should duly appear at the places 
and time therein mentioned. The 10 & 1 1 
Viet. c. 102, 8. 11, after reciting this, 
enacts,— That every such recognizance 
shall extend to bind the persons who may 
have entered into the same, in case the 
insolvent debtor therein mentioned shall 
not, at the time appointed in such recog- 
nizance, duly appear before the County 
Court to which the matter of such insol- 


vent ‘is transferred by this act, and on 
every adjourned hearing, or shall not abide 
by the final judgment of such court.” We 
apprehend the intention of those who 
framed this clause was, that the parties 
who entered into recognizances should not 
be discliarged, because the time for hear- 
ing the insolvent’s petition should be 
changed from that mentioned in the recog- 
nizance, pursuant to the provisions of this 
act. It appears to have been overlooked* 
however, that the country insolvents now 
out on bail, will have to be heard, not only 
at a different time, but at different places 
from those originally fixed and mentioned 
in the recognizances. The Insolvent Com- 
missioners have not held their courts in 
every town in which a County Court has 
been established : their circuit towns were 
usually the county towns. For instance, 
all the insolvents in custody within the 
West Hiding of Yorkshire attended the 
Commissioner’s Court at Wakefield, and 
the recognizances to the provisional as- 
signee in all bail cases arising in the West 
Hiding are to attend at that town. Wake- 
field is not the only town, however, in the 
West Hiding in which a County Court is 
established. The West Hiding 
no less than 23 towns, besides Wakefield, 
in which County Courts are holden under 
the 9 & 10 Viet. c. Oo.** The insolvents 
who have resided at Leeds, or Hudders- 
field, or Boston, must be heard before the 
County Court judges for those districts 
under the new act, and not by the judge 
who sits at Wakefield ; and what validity 
can the recognizances have to ensure an 
attendance at other places, when the con- 
dition is, that the insolvent shall attend at 
Wakefield? The clause we have cited, 
however, it will be observed, refers only to 
recognizances already taken, or which may 
be taken before the 15th September, when 
the new act comes into operation. No 
provision is made in this clause, or in any 
other part of the act, as to the manner in 
which, or the persons by whom recogni- 
zances are to be taken hereafter. It is 
left in doubt, therefore, whether^ the re- 
cognizance of an insolvent, entitled to 
his discharge before hearing, is to be en- 
tered into in the Insolvent Court in 
London, or in the County Court where his 
petition is to be finally heard ? 

The authority heretofore exercised by 

^ See these towns enumerated, together with 
the parishes, &c. forming the district of each 
court town, in Mr. Jagoe’s Book on the County 
Courts, p. 18, 3rd edit.. Appendix. v 2 
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the Court of Bankruptcy under the Small has no direct connection with any other 
Debts Act, (S & 9 Viet. c. 127,) is trans- provision in the act, that no Judge of the 
ferred to the Court for the Relief of Insol- County Court shall be capable of sitting 
vent Debtors, and the Judges of the County as a member of the House of Commons. 
Courts, in the same manner and with the (sect. 18.) 

same rc^strictions as to the limits of the With regard to the jurisdiction, trans* 
jurisdiction, — as the jurisdiction with re- ferred from the Bankruptcy Court to the 

Court for the Relief of Insolvent Debtors, 
we understand that the learned Commis- 
sioners of the latter court are sedulously 
and commcndably engaged, in framing 
rules and regulations, for tlie purpo.-e of 
giving effect, so far as they can, to the in- 
tentions of the legislature ; and with refer- 

court, under 
are to be di- 


gard to insolvents petitioning under the 
acts o & (I, and 7 & 8 Viet. No provision 
however is made for summoning a judgment 
debtor, under the 8 & 9 Viet, c, 127, who 
does not happen to have resided for six 
months in any one place I 


The Court of Review in Bankruptcy isjence to petitions filed in tha^ 
abolished in name by the late act, but it is; the 1 2 Viet., arid winch a 



hereafter exercised by “such one of the ^ioners have addressed a circular to the 
Vice-Chancellors as the Lord Chancellor ; Judges of the several County Courts, dated 
shall from lime to time be please<l to ap- i iTth August; 1847. We shall only add, 
point,” and that all persons holding office . that although strongly impressed with 
in the Court of Review, shall continue to the palpable absurdity of calling upon 
hold the same and perform the duties under ; the Insolvent Court to administer two dis- 
the new jurisdiction. And it is further | tinct and dissimihir systems of Insol- 
provided, that all laws and orders relating I vent Law, we are convinced that the able 
to the practice and proceedings in the j ^^nd experienced judges who preside in that 
Court of Review, and tlie right of appeal j court, will use their best endeavours to 
therefrom, shall be applicable to the juris- j 


diction to be created by tlie appointment 
of the Vice-Chancellor. Much of the au- 
thority exercised by the Court of Review 
is of a formal nature, which miglit with 
undeniable advantage to all parties, be 
vested in the Commissioners in Bankruptcy, 
but no amendments of this nature appear 
to have been contemplated by tliose who i wili’ch havrfiecu"ia'^use‘ tiw 
framed the act under consideration. j forms whir.li have been used in country cases. 

The other provisions contained in the j preparatory to the circuit, and on the circuit, 
recent act, do not involve any practical j 


discharge the anomalous duties imposed 
upon them with advantage to the public. 
The following is the Circular: — 

“ Port ay td Street, Lincoln'' s Inn Fields, 
"Sir, — Tlic late act, 10 Sc 11 Viet. c. 102, 
having thrown upon yon certain of the duties 
heretofore performed by a commissioner of this 
court,, we think it right to furnish you w'ith 
co|)ics in duplicate of the rules and free list 


j They were framed with much care : and such 
business which is to he 
adapted 


change of importance. The Lord Chan- 1 , 

cellor is authorized to give directions for | >" ) ‘ "'•11 ‘;«s|ly,bc a'lapte 

sittings of the Court of Bankruptcy j 
elsewhere tlian in London ; and to order | 

payment of the travelling expenses of tlie j We shall be obliged by your informing us 
Cemmissioner and Register in such cases, | where your office or offices will be for the busi- 
a power whicli we incline to think the Lord i of insolvent debtors confined in each of 
Chancellor already possessed under the j i ])luccs at 

7&8 Viet. c. 96,8.44, although it has the schethile and hooks will be 


never been exercised. In contemplation, 
we presume, of some intended alterations in 
the Law relating to Bankruptcy and Insol- 
vency next session, — it rs provided, that if 


to be lodged, where the orders for hearing will 
be given out to the attorneys, where searches 
will be made, and from which office copies will 
be obtained, and subpoenas issued. 

Wc propose to follow the same course as 


the office of Coimriissioner of the Insolvent heretofore, \vhen the schedule was lodged with 
Court, or of the Court of Bankruptcy t|ie clerk of the peace ; name! v, to give it out to 
should become vacant, the vacancy shall the insolvent s attorney, together 


attorney, together with the order 


..*1 fill 1 ’ A .1 ; • ; ■ of reference which the act Requires to be ma^ 

n^ he filled up until afier tlie termination „ schedule, &c. canaM he returned to 


of the next session of parliameiftt, (sect. 17,) 
and it is declared by another clause, Av'hich 


this court through the same channel; but mast 
be sent direct from the custody of the caujQtty 
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court to this coart, the clerk making the par- 
cel directixxg, and despatching it. '|^e carriage 
win be paid here on arrival. 

Probably you will think it best to retain 
£hc schedule when a case is adjourned to a fu- 
ture court, and to return it to us after such 
adjourned bearing. Nevertheless it seems ex- 
pfidient that a report should be made of the 
proceedings of each sitting, giving by a calen- 
dar such information as this form has been 
used to contain. This might be sent by post, 
i^hen the schedule and its accompaniments are 
retained. 

“It may be useful to observe, that the ]>rac- 
tice has been, for the affidavits of service and | 
newspaper advertisements to be examined with i 
the schedule, whether by a clerk in London, or! 
by the circuit clerk, jweviou.sly to the hearing; j 
he minutes in pencil, in the fold of the schedule, 
all defects in notices or the service thereof, | 
which should be brought to the attention of the 
commissioners. All Gazette advertisements i 
whatever have been examined at the office here, ' 


“ The commissioners^ orders, allowing costs 
of opposition to creditors, have been smned on 
circuit but retained and sent to London wUh 
the schedule. The agent afterwards applies 
here for the order and taxes his costs. 

“The 112th section of 1 & 2 Viet. c. lit), 
will show before whom, besides yourself and 
ourselves, affidavits may be sworn. We have, 
appointed all gaolers in England commissioners 
for taking affidavits ; possibly there may be 
some who have failed to take out their ap- 
pointments. 

The seal of the court is applied to every 
document l^eforo it is issued.^* 

Signed l>y the C^ommissioners of the Caurt 
for the Relief of Insolvent Delitors. 

FORM AND EFFECr OF A 
GUARANTEE. 

An engagement to pay the debt of an- 


immediately after publication of each Gazette, j 
“ There is a fee, not in our list, which will j 
no doubt he payable to the clerk of the county 
court ; namely, the fee of 55., which by the 
106th section of 1 & 2 Viet. c. 110, lias been! 
paid to the clerk of the peace. So the fee of : 
Is. 6d, payable by the insolvent to the gaoler is ; 
not in our list. 


other, which the Statute of Frauds re- 
quires should be in writing, is constantly 
drawn up by men of business without j^re- 
vious consultation with thoir professional 
advisers, and the ^result in numerous cases 
is, that the supposed security turns out to 
be utterly worthless. An instance of this 


“You will observe at the end of the loth j kind is furnished in the last number of the 


section of the new act, a provision for ordering 
the expense of bringing up a prisoner to be 
paid by the provisional assignee. This means 
the expense of conveying him, when the hear- 
ing is ordered at some other town than that 


where the gaol is. If the prison towns are 
places of sitting in your district, you will pro- 


bably always appoint the hearings at such 
places ; and the case in question cannot arise. 
Rut if a case of conveying an insolvent to an- 
other town should arise, we beg to recommend 


that the expense should be ordered to be paid, 
08 beretofore, by the treasurer of the county ; 
using the usual form, which we forward with 
tbe rest. This, by tlie words of the act giving 
you all powers, &c. &c. you clearly have juris- 
diction to do. The provisional assignee has 
not by virtue of his office any concern with the 
fund so spoken of at the end of the loth section, 
though we may for convenience employ him in 
making payments of it by small advances. The 
fund is in the names of the commissioners at 
the Bonk of England ; and the chief clerk, who 
is accountant with the government, when he 
goes to audit, gives account of it. There are 
prior claims on this interest fund which arise 
mom time to time. Even if the county court 
had been authorized to draw on the commis- 
sioners, there may not always be money in 
hand ; so that the ^oleris order for the Few 
Aiillings that he requires might be dishonoured. 

“ Ccmcemiag assignees, our circuit practice 
has been the «ame as formerly, when countiy 
cases were heard at quarter sessions. The 
O^mniisskiaers have nominated the assignees, 
die justices did.; but the appointment is 
made by the court. 


reported cases in the Court of Exchequer, 
whicii we need no excuse for adverting tOt 
as it is of tile utmost importance that the 
law governing transactions of this nature 
should be clearly understood. 

In the case referred to,^ it appeared 
that a guarantee was signed by the defend- 
ant in the following terms : — “ June 

28th- Mr. Price, — I will see you paid for 
5L or 10/. worth of leather, on the 6th of 
December, for Thomas Lewis, Shoe- 
maker.’’ 

Tlie objection was, that this document 
did not disclose any consideration on the 
face of it ; and in argument, on ihe part of 
the plaintiff, it was submitted, that it ap- 
peared suSicienxly on the face of tlie 
guarantee that it was given for leather to 
be supplied subsequently to tlie execution 
of the instrument. The case oT Kenneway 
V. Treleavait^ was cited, in which the 
form of the instrument was, — “I hereby 
guarantee to you, Messrs. & Co., the 
sum of 250/^, in case Mr. JR. should default 
in his capacity of agent and traveller to 
j"ou and it was held that the future ero- 
plpyment of P* as agent and traveller was 
a sufficient consideration, and appeared on 
the face of the document. 

c Price V. Richardson^ 16 M.^ W. 539. 

^ 6 Mees. & W. 498* 
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The courts without calling on the defend- origin and constitution of the Inna 
ant’s counsel, observed, that it had been Court and their powers in regard to the 
fully established in Wain v. Warlters^^ Admission of Members, Calling to the fiaTr 
that in every case of guarantee the con- or practising under it, —we shall for the 
sideration ought to appear on the face of present state the scope and effect of the, 
the instrument. Here the real considera- Regulations of these ancient and honour* 
tion for the defendant’s promise did not able Societies,” so far as they relate to 
appear, either expressly or by necessary attorneys and solicitors, 
implication. The consideration might be It has been already shown, that by a 
the future supply of goods, or payment of series of rules of the Superior Courts from 
a debt already due by Lewis, if the plain- the year 1632 down to 1704, attorneys and 
tiff would forbear to sue Lewis for it. The solicitors were required to be members of 
consideration intended by the parties was one of the Imis of Court or Chancery, 
left to mere conjecture, and the court was The judges, it may be assumed, not only 
tlierefore unanimously of opinion tlgit a deemed it not inconsistent with the dignity 
verdict obtained in an action on this in- of those learned societies, that attorneys 
strument must be set aside, and a nonsuit and solicitors should be associated with 
entered. them, but that it would tend to the public 

In a subsequent case of Ackermann v. advantage in the administration of justice^ 
Ehrenspergerf in the same court, where that such association should take place, 
the form of the guarantee, (by which the The benchers of the Inns of Court ap- 
defendant undertook for the due accept- pear, however, to have entertained a dif* 
ance and payment of two bills of exchange,) ferent opinion. 

was correct, a question was raised, whether Neither the Inns of Court nor Chancery 
the plaintiff was entitled to recover interest appear to have taken any steps for cnforc- 
upon the bills from the time they became j ing the power conferred by the rules of 
due ? The argument on the part of the i court. It does not appear that any appli- 
defendant was, that a guarantee for pay- 1 cation was ever made to the court to com- 
ment means payment on the day the bill j pel these admissions into any of the Inns 
becomes due ; and that the liability of the ! of Court or Chancery, 
guarantor could not extend beyond that of I But not only have the Inns of Court or 
the acceptor, which was to pay the bill j Chancery neglected to avail themselves of 
when due. If the bill was paid when due, j the right of enforcing this membership of 
no claim for interest could be sustained, both branches of practice in the Great 
and therefore it was said, that the claim University of the Law,” but the former 
for interest began when the liability of the have excluded attorneys and solicitors and 
surety ended. their articled clerks from admission into 

The court, however, w’as unanimously of those societies, 
opinion that a party who guarantees the In the Inner Temple, in the 3 & 4 Philip 
payment of a bill is liable for all the prin- aud Mary, tliere was an order made, that 
cipal would be liable for; and that the loss thenceforth no attorney or common solicU 
of interest was legitimately recoverable as j tor should be admitted into that house 
damages flowing from the defendant’s without the assent and agreement of their 
breach of contract. Judgment was there- parliament. And orders relating to all the 
fore entered for the plaintiff as well for the Inns of Court were made on: the 22nd June# 
interest as the principal due on the bills. 1557, as follows : — ‘‘ That none attorney 

should be admitted into any of the houses. 
HISTORICAL SKETCHES OF THE And that in all admissions from thenceforth 
PROFESSION. that condition shall be implied I that if 

he, that shall be admitted practise, wjr, 

No. 2. REGUx.JiiriONS op the Inns op attorneyship,** that thm ipso facto he 
Court rblatino to Attorneys. dismissed, and to have liberty to repair to 
In the preceding paper,* the substance of Chancery from whence he paroe., 

of the Statutes and Jtules of Court relating or tp ao/ other if he were.of wpc ^fpr^ 
to Attorneys and-Selhdtors was set forth! For tlmgovernnmntcf %;Inps of^ 
Reserring for separate icOttskieration the or^rs were aUo made bjr comraaedme^^^^ 

^jQueep s elajesty, with ,t»ip. apvtee ; 


!f:6 Messc!^ 

• SeS p, . 


m&r r^^stion. If enforced, Woilld ' di^^ 
SucAi bf ' AiTl^efitDBietft solintM-^ it tab ' 



fkit privy edinicil, and the Jueti<^V of die Court of Exehequer, ouj^t to he called- to 
Bench and the Common Pleas 'at West-' the bar until his articles should either have 
nahtsten In Easter Term, l8 Reg. IMz. expired ov have been cancelled for the 
1574, M Mlow- : — ** If any hereafter ad- space of two whole jrears. ' 

m^ed in court, pramise as attorney or so- The Society of Lincoln’s Inn, in 1808; 
h^to ^9 they be dismissed and expiusedout resolved not to hear the exercises of any' 
their houses thereupon; except the per* gentleman who had been an attorney or 
sons thM shall be solicitors shall also use the solicitor, until his name should have beefi 
^ercising of learning and mooting in the taken off the roll, nor of any gentleman 
fumse f HTid so be allowed by the bench.*' who acted as clerk to any attorney or so- 
And again in 1614, 7th November, 12 licitor, nor that any attorney or solicitor 
Jac . : — ** For that there ought alwaies to should be called to the bar till his name 
be preserved a difference between a coun- should have been taken off the roll for two 
seMr at law which is the principal person years ; nor any clerk to an attorney or so- 
next unto serjeanft and judges in adminis- licitor till he should have ceased for two 
tration of justice ; and attorneys and so- years to act as such clerk, 
licitors which are but ministerial persons And in 1825, it was resolved by Lincoln’s 
and of an inferior nature ; therefore it was Inn and the Middle Temple, That no re- 
ordered, that from thenceforth no common cipiatiir for entering into commons should 
attorney or solicitor should be admitted of! thereafter be granted to any person, 
any of the four Houses of Court.’* — Again, whether owner of chambers or not, whose 
in the loth April, 6 Car. 1, 1630, it was name stood on the roll of attorneys or so- 
ordered, — ‘‘That in case any attorney, j licitors, or who should be engaged in any 
clerk, or officer of any court of justice profession other than the law, or in any 
being of any of the Inns of Chancery, trade, business, or occupation ; and in 1828 
should withstand the direction given by the this rule was also adopted in the other 
benchers of court, upon complaint thereof Inns. 

to the judges of the court in which he Notwithstanding these regulations of the 
should serve, he should be severely benchers, the exclusion of attorneys was 
punished, either by forejudging from the in some instances relaxed, and many of the 
court or otherwise, as the case should de- present members of that brancli of the pre- 
serve.” ^ fession have been admitted as members of 

And in the Inner Temple it was ordered some of the Inns of Court, and are entitled 
in 1635, 11 Car. 1, That no common at- to be called to the bar after ceasing to 
torney or solicitor be thereafter admitted practise for two years. The rules of excln- 
of any of the four Inns of Court; and that sion, however, have recently been rendered 
the act of parliament of that house touch- more stringent- In 1844 the following re- 
ing non-admittance of common attorneys, gulation was made by the benchers 
made 25 June, 3 & 4 Pb. & M., be from ‘‘That no attorney at law, solicitor, or 
henceforth duly observed. And furtlier, writer to the signet, or writer to the Scotch , 
that a list be made of the names of the courts, proctor, notary public, or parlia- 
present attorneys and solicitors of that mentary agent, or person acting as such, 
house, arid entered into the parliament and no clerk of or to any barrister, c6n- ’ 
book,* and if any gentleman from thence- vey^ancer, special pleader, attorney, so- 
forth after he should he admitted should licitor, writer to the signet, or writers of 
then become tin attorney, or should practise the Scotch courts, proctor, notary, par- 
as a dhmirioti attorney or solicitor iii any of liamentary agent, clerk in Chancery, or 
b& Majesty’s ebrirts, he should facto other officer in any court of law or equity^ 
be expelled the house. Similar orders vihether such derk be'^articled or in the 
iifade In the 11 Charles 1st, and the receipt of a salary, or of other remunera- 
16 Charles tion for his services, shall be allowed ta 

The Inner and Middle Temple, at a keep commons available for the purpose of 
latei^'peffod. In 1763, ordered thaf no at- being called to the bar, whether such pc^- 
torriby dir solicitor 'or blerk in the Chancery son be already, or may hereafter, becameNaii; 
of be called to thebirir tin thdy mesnber the sociely until such^perspon-j 

slkodld Ihatvb actually discontfobed ; 'the heing an atforney shall have taken his nwac^l 
bf thdir proressiOri yedffy^ariff 'bff. the rolls; nor until he and every other . 

was ordered tl^t no articled person above named or described shall have 
cle^^jlbeVt^ ap to act or ptaGklse'as siibh aitoro 

to a clerk in ttie Court of (nmnceryrefl^^rfter to the signe^Wwtltei^of^e' Scotch 
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courts, solicitor, proctor^ argent, or clerk, as 
aforesaid, saving always, to any person or 
persons circumstanced' as afbresaid, tile 
benefit of any term or terms which he or 
they' may have kept in conformity with the 
orders of ibis society. 

The effect consequently now that al- 
though tliree 3'ears are sufficient to keep 
the usual number of terms, an attorney 
must cease to practise for five years before 
he can be called to the bar, unless he be 
already a member of the society. 

The reason for this prohibition, so far as 
the public interest is concerned, is not sa- 
tisfactorily established. It is supposed 
that the attorney who is accustomed to 
hold immediate intercourse with the suitors, 
would carry with him too much of their 
personal feeling to fit him for the position 
of a barrister, and secure the confidence of 
the court. 

The admirable address which was made 
to the House of Commons bj' Master Ste- 
phen on tlie23rd March, in the year 1810, j 
when one of the Inns of Court attempted 
to exclude all persons who had ever re- I 
ported in or written for the public press, ; 
may with slight alteration be applied to 
attorneys and solicitors. I 

He said, that to fix a stigma on any class ' 
of men, and degrade them below their fellow- j 
subjects by exclusion from a common privilege, 
was the surest way to make them disaffected to 
the state, such at least must be the case when 
the ground of exclusion was an impeachment 
of their moral or honorary character. But if 
such oppression was to be introduced in this 
land of freedom and equality, at least we should 
take care not to select as the victims of it, a set 
of men who had so much power to do good or 
liartn in their hands as the attorneys and solid’- 
tors. Against their united and systematic hos- 
tility, the due administration of justice could 
not be conducted. To sanction an innovation 
therefore that would tend to raise an esprit de 
iiorps among them universally, would' be to ag- 
gravate greatly the difficulty of domestic go- 
TOmment. Asa friend to the pure administra- 
tion qf justice, he deprecated such a precedent, 
fox the courts of justice would soon become 
dangerous and obnoxious if they were to fall j 
into ^ the bands of degraded practitioners. It 
was in this view chiefly that he thought the in- ^ 
tferferance of parliament justifiable, if the perse- j 
rerance of the benchers should make it neces- I 
sary* It was not a private or particular case to 
be redressed by £q>peal to the judges, but aicase 
trf ^ener^ and public mischief, fit for the pre- 
Sliding wisdom of parUament as the guardian of 
the public weal to notice and correct. He re- 
garded such stigmas on a particular class or 
caste of men in any society, as cruel and mis- 1 
chievous in another view, for if they did- not 


find men worthy of contempt- they* jwoaii 
soon make them so. Degrade, any portiow of 
society and you will infallibly reduce its moral 
character till it seems deserving; of the igno- 
miny to which it has been unjvistly subjected. 
He had lived long in a part of the world (the 
West Indies) which furnished a striking proof 
of this reroarit, and there was nothing more 
obvious in a contemiJtuous oppression than its 
corrupting effect on the minds of its unfor- 
tunate victims. If this were so when the badge 
of degradation was the colour of the skin or 
some other sul>ject of public contempt which 
the individiials derived from nature or some 
other unavoidable source, how much iMre 
when entering into the (legradcd caste were 
I matter not of necessity butrthoice. Men would 
j not choose an employment proscribed as dis- 
I honourable, unless their moral character were 
i already corrupted. Were we prepared then at 
I once to maintain the purity of our courts of 
justice^ and to say that its ministers should 
. hereafter be men so low in moral and honorary*^ 
j sentiments as to choose an ignominious em- 
; ployment ? To select the popular and open 
juofcssioii of the bar as the only subject of this 
degrading disfranchi^^ement of a portion of the 
j commons of England was peculiarly improper 
I and strange. That profession was in a pre- 
' eminent manner the patrimony of the jieople at 
large, and to it indeed they owed, more than to 
I their parliaments, that general equality of rights 
land exem])tion from all aristocraticjil ojipres*- 
sion, which it was their distinguishing happi- 
ness to possess. The courts of law, by their 
liberality, had abolished that distinction of 
castes which in the times of villenage degraded 
a great majority of our ancestors, and ex- 
cluded them from liberal professions. It was 
a blessing which the people of England owed 
to their lawyers, and it was singular that a de- 
parture from the principle of constitutional 
equality should in these (lays begin in the same 
profession. He could not help suspecting in 
i this regulation a latent principle of aristo- 
j cratical pride and contempt for pov'erty. And 
* if poverty or humility of origin were to become 
‘ reproachful in the Inns of Court, many a proud 
: escutcheon which now ornamented their walls 
I must he taken down ! In other professions, as 
j the church or army, hereditary clsdms <« 

I fortune might facilitate preferment, but at tbn 
i bar, a profession which was a much more fre-p 
I quent road to rank and fortune, no suclx ex- 
trinsic advantages were of any avail. On the 
contrary, it was ])rovcrbial that a necessi^ 
arising from poverty in the early part of life 
was almost the only source of splendid success 
at the bar. It was the most amiable and valu- 
able fruit of our happy constitution, tliat everp 
path of honourable ambition ivas open to talent 
and industry witliout oistinction of ranks« but 
in the law especially the strongest examples of 
the happy effects of this equality were to be 
found. 

The exclusion of attorneys feom the Inns 
of Court will soon be discussed as a ques- 
tion of public expediency. 
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New Statutes, — Metropolitan and Provincial Association, 


NEW ,TrATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

COPYIIOLn COMMISSION. 

10 & 11 VlCT. C. 101. 

An Act to continue the Copyhold Commission 
until the First Day of October One thousand 
eififht hundred and fifty, and to the end of 
then next session of parliament. r‘22nd July, 
1847.] , 

1. 4 5 Virf, c. .35. Ciipyhold commission ^ 

to continue titf \st Octoher, 1850. —Whereas by 
an act passed in the 5 & (1 Viet. c. 3‘i, intituled 
Act for the Commutation of certain Ma- j 
norial Rights hi rea(|eet of l.ands of Cojiyhold 
and Custoinary 'JVniire, and in respect of other- 
Lands subject to such Rights, and for facilitat- : 
ing the .Enfranchisement of such Lands, ainl 
for the Improvcmorit of such IVnuic,’’ it \vas| 
among other things enacted, that no conimis-l 
sioner or assifstant ctnnmissinner, s(‘cretary, as- • 
sistant secretary, or other oflicer or jiorson ap- j 
pointed under the said act, should hold his i 
office for a longer period than five years next! 
after tlie day of the passing of the said act, and I 
thencf‘forth until the end of the then next session 
of parliament : And whereas the said act was; 
amended and ned by an act passed in the' 

7tli year of the reign of her Maje^sty, and by an 
act ])asscd in the 8tli year of the reign of her 
Majesty : And whereas the said commission was 
further continued by an act passed in the last 
session of parliament; and it is cxiicdicnt that I 
the same? be further continued : He it enacted 
by the Queen’s most excellent Majesty, by and ! 
with the advice and consent of the Lords 
spiritual and temporal, and (’oinmons, in this 
present parliament assembled, and by the au- 
thority of the same. That every commissioner 
or assistant commissioner, secretary, assistant 
secretar 5 % or other officer or jierson appointed 
or to be appointed for the purposes of the said 
commission, shall be empowered (unless he 
shall sooner resign or be removed) to hold his 
office, and so much of the first-recited act as 
authorizes any such appointment shall be con- 
tinued, until the 1st day of October, in the year 
1850, and to the end of the then next session ! 
of parliament. | 

3. Act may he amended^ ^c , — And be it en-j 
acted, that this act may be amended or repealed ‘ 
by any act to be passed in this session of par- 
liament. 

RATING STOCK IN TRADE. 

10 & 11 VicT. c. 77. 

An Act to continue until the 1 st day of Octo- 
ber, One thousand eight hundred and forty- 
eight, and to the End of the then next Ses- 
sion of Parliament, the Exemjition of Inha- 
bitants of Parishes, Townships, and Villages 
from Liability to be rated as such in respect 
of Stock in Trade or other Property to the 
Relief of the Poor. [22nd July, 1817.] 

1. 3^4 1^10#. c, 89* Recited act further 
continued, — Whereas an act was passed in the 


3 &r 4 Viet. c. 89, intituled An Act to exempt 
until the 3 1st day of December, 1841, Inh abit- 
ants of Parishes, Townships, and Villages from 
Liability to be rated as such in respect of Stock 
in Trade or other Property to the Relief of the 
Poor;” And whereas the said act Hath been 
since continued by sundry acts until the 1st 
day of October in the year 1847, and, if par- 
liament be then sitting, to the end of the Aen 
session of j>arl lament, and it is expedient that 
the said act be further continued ; Beit enacted 
l)y the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords 
spiritual and temporal, and (kmimons, in this 
present parliament assembled, and by the au- 
thority of the same, 'Fhat the first- mentioned 
act shall continue in force until the 1st day of 
October in the year 1848, and to the end of the 
then next session of parliament. 

2. Act may he amended, SfC. — And be it en- 
acted, That this act may he amended or re- 
pealed by any act to be passed in this session of 
parliament. 

METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

The committee of this association, as 
our readers are aware, circulated in the 
motub of May last, an Address to the At- 
torneys and Solicitors both in town and 
country ; |>ointing out the occasion which 
gave rise to the association, and the objects 
proposed to be cfteclcd as well for the be- 
nefit of the public as the profession. 

Amidst the multitude of prospectuses aL._ 
circulars which the penny-postage has cre- 
ated, there was reason to apprehend that 
this legal Manifesto had not secured tJie 
attention of many wliose interests are 
deeply involved in the success of the associ- 
ation. Consiilered in reference to the ex- 
tensive nature of professional grievances, 
the address was by no means too elaborate; 
yet probably it did not at first receive a 
very attentive perusal from those whose 
time is engrossed in professional duties; the 
committee therefore deemed it expedient 
to issue a more condensed statement, to 
which they invited the earnest attention of 
every attorney and solicitor throughout the 
kingdom. 

Although this second appeal has, we 
understand, been very numerously re- 
sponded to, we would venture most ear- 
nestly to press upon the consideration of 
tliose who have not yet sent in their ad» 
hesion, to lose no time in so doings if tbey^ 
deem the preteeiion of their Just righto flpwif 
the hnproved administration Justice to. het 
objects of sufficient importance to deserve 
their support. 
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We know how diflScult it is to arouse the 
members of the profession to a due appre- 
ciation of their personal interests ; and we 
shall be excused therefore for reiterating 
our exhortations towards a greater degree 
of zeal tfian has hitherto prevailed. 

PROPOSED ALTERATIONS IN THE 
LAW OF MARRIAGE. 


Changes in the law are produced from va- 
rious causes : sometimes from a love of change, 
unguided by experience or prudence, with little 
motive beyond restlessness, vanity, or pride ; at 
other times in the hope that change, whilst it 
displaces many, will find room for oome who 
seek for preferment to which neither their in- 
dustry nor attainments entitle them. Other 
changes arise from a sense of injury — a depriv- 
ation of freedom of action. 

This is the time for the assertion of whatever 
is right, and the ** putting down ” of whatever 
is wrong. But the claimants and the opponents 
must prepare themselves for a stout conflict. 

Amongst other projected alterations in the 
law, our readers will recollect* that a royal 
commission was issued on the 28th June last, 
to inquire into the state of the law relating to 
marriages in the Queen’s dominions and in 
foreign countries. It is fit that before any fur- 
ther iteration takes place in this essential part 
of our domestic jurisprudence due inquiries 
should be made into the effect of the present 
state of the law, and we are glad to find that 
solicitors so able and respectable as Messrs. 
Crowder & Maynard are engaged in collecting 
the facts and circumstances which are essential 
toelucidate the subject and enable the legislature 
to come to a conclusion at once just and expe- 
dient, as well towards the community as 
individuals. 

Experience having shown the difficulty of 
eliciting information from parties interested, 
except under the seal of confidence, on account 
of the extreme delicacy of the position in which 
such parties are placed, inquiry was made by 
the solicitors whether communications would 
be received cot^entially, where parties re- 
quired it, and the secretary to the commission 
returned the following answer, dated the 13th 
July 

am authorised by the commissioners for 
inquiriiig into the state and operation of the 
law of marriage to inform you, that communi- 
cations made tO: them shall be received by them 
confidentially,. iMxording to your suggestion, 
wherever the piUties making such communica- 
tiono deuMit* I have also to request that 
Buch communications be made in wntbig, and 
addressed to me as 'Secretary to the Law of 
Marriage CommisiioniV swder cover to the 
f Secietarv of State for thp Home Department, 
^itebi dL’ 1 am desiiwd by the commis* 
fiioaers to add their suggestioB^' thirt the com* 


munications 80 addressed to them should h^ 
confined as far as possible to information re* 
garding the facts which may have a bearing on 
the subject of their inquiry : especially as to 
the number of marriages within the prohibited 
degrees of affinity, in the districts in regard to 
which the writer possesses information ; and 
within what particular degrees : in what classes 
of society such marriages are chiefly contracted : 
and whether the number of such marriages has 
diminished or increased since the passing of 
Lord Lyndhurst’s Act in 1835. 

(Signed,) Herman Merivale, 

Secretary to the Commission. 

[We shall state the reasons for the proposed 
change in the next or an e^y number. — E d.] 

IMPROVEMENTS IN LEGAL 
ARCHITECTURE. 

We are glad to observe, that during tlie 
present long vacation some material pro- 
gress will be made in the improvement of 
our legal edifices. In the Temple, the re- 
mainder of Paper Buildings and the low- 
built offices at the foot of King’s Bench 
Walk, will be removed. A*tcrrace will be 
constructed, throwing open an extended 
view of the Thames, and a new building 
erected towards tlie river front. 

Whilst these measures are in progress 
in the Inns of Court, the Incorporated So- 
ciety of Attorneys is preparing to extend 
their Hall and Library in Chancery Lane. 
Some years ago two housdk were purchased 
on the north of the portico, and very 
recently an additional purchase was made 
on the south side. Two wings are to be con- 
structed of corresponding dimensions 
the building will thus be greatly improved 
in its exterior appearance, and the ad- 
ditional space will be appropriated to en- 
large the library and offices of business,—* 
rendered necessary by the examination 
and registration of attorneys. 

The most important of all the Law Build- 
ings will be the Public Record Office on 
the Rolls’ Estate, — preparations for which 
we hope to see ere long. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

RRPORTKO BY BARRISTBtlS OT THR SBYBRAX 
COURTS, 

Mollfi C0ttrt« 

The Merchdi^ Tailor^ Company. August 2Dd, 

,, . -., 184 ^ , - 

3 •& 3 VICT. ^3. VBBTIrtN^ 

* The eircumsfiatkce of d pdtty ' kaviny*^ made 


• Seep. 331, ante. 
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three applications for the investment in 
land of different portions of the purchase 
money of lands taken under an act of par- 
Uament, is not sufficient to induce the court 
to refuse him the costs of a fourth applica- 
tion to invest the residue in the funds. 

This was a petition for the investment in 
consols of a sum of 537/., the remainder of a 
sum of 5,000/. paid into court for land taken 
under tlie 2 & 3 Viet. c. evii., the London 
Bridge Ap])roache8 Act. The only question 
raised was with respect to the costs of the ap- 
plication. The act enables the court to order 
the payment of all costs, charges, and expenses 
of the investment of the purchase mon.y in 
real or govcrnmen^securities, and the reinvest- 
ment of the same, or the securities purchased 
therewith, in the purchase of other heredita- 
ments, with the necessary costs, charges, and 
expenses of obtaining all proper orders and all 
other proceedings for such purposes, except 
such as may be occasioned by litigation be- 
tween the claimants. The opposition to the 
payment of the petitioners’ costs was rested 
upon the circumstance of their having pre- 
viously obtained the costs of three petitions for 
the investment of other portions of the same 
fund in land. It was said to be unreasonable 
that the petitioners, who might have had this 
small balance [)aid out to tiiem upon their lust 
petition, and invested it as they pleased, should 
now ask for the costs of a new petition to pro- 
cure its investment. 

Mr, Ijewis for the petition, 

Mr. Randall contrL 

Lord Lanydale said, that the corporation of 
London had an act which gave them the power 
of taking the property of other persons, under 
certain conditions for making them compensa- 
tion. It was thought right that the persons 
whose land was taken under the powers of the 
act should have the o|.»tion of reinvesting it in 
land, and be paid all their costs. He had be- 
fore said in similar cases, that if a right of this 
nature was vexatiously exercised, he should re- 
fuse to give the party guilty of such vexatious 
conduct his costs. But then circumstances 
must be specially brought forward to show 
such conduct. 1 ne mere circumstance that a 
part^' had made several distinct applications for 
the investment of the purchase money, did not 
in his opinion amount to it. It was impossible, 
with a due regard to the interests of tlie party 
to whom compensation was to be made, to 
limit him to any particular number of appli- 
cations. 


oi QfiiglanH. 

Carpenter v. Bott, June 30th, 1847» 

CONSTRUCTION OF WllrW~ CHANGR OF 
. NAM®-— NKXT.OF . . r':; 

Where a testator by will gave ^ certain trust 
to be divided b^itieen 

, Qnmp 


who should be living at the time of the c?e- 
cease of his niece ” therein named : Held, 
that one of the female next of kin who at 
the date of the will fully answered the do* 
scription^ but who had afterwards changed 
her name by marriage^ was entitled to a 
share of the property, 

Mr. Crump, by his will dated May, 1794, 
after making several bequests, gave a legacy of 
5,000/. to his niece S. Price ; the will then 
proceeded, — “ And in case my niece shall not 
live to attain the age of twenty- one years, or 
marry, and shall die without leaving lawful 
issue of her body living at her decease, or if 
living, if all such issue shall die before attain- 
ing twenty-one years, if sons, at the like age, 
or marriage, if daughters, then my will is, and 
I hereby direct, that four equal fifth parts of 
the said last-mentioned trust funds or securities 
shall belong to, and be divisible and divided 
among, my next of kin of the surname of 
Crump who shall be living at the time of the 
decease of ray said niece, if then leaving no 
issue living as aforesaid, or if leaving issue then 
living, at the time of the decease of the surviv- 
ing or only child, if dying before attaining the 
age of twenty-one years, or marriage, in like 
manner as if my said next of kin had become 
entitled thereto under the Statute of Distribu- 
tions of Intestates’ Personal Estates.” All the 
residue of the testator’s personal property was 
left to his brother. A reference had been 
made to the Master to ascertain who answred 
the description of next of kin under the above 
clause in the will, and he by his report had ex- 
cluded a Mrs. Carpenter, the wife of the plain- 
tiff*, whose maiden name at the time of the date 
of the will was Crump, on the ground that she 
had changed her name and forfeited her right. 
To this report exceptions were taken, and the 
question now came on for the decision of the 
court. 

Mr. J. Parker and Mr. J, Adams, for the 
plaintiff, contended, that the description of 
person to take was clearly pointed out by the 
testator, and that the mere change of name Was 
not material, relying on the case of Pyot v. 
Pyof, I Ves. sen. 335, before Lord Hardwicke. 

Mr. Bethell and Mr. Tripp, control, cited 
Leigh v. Leigh, 1 5 Ves. 92 ; and X)oe V. 
Plumptre, 3 Barn. & Aid. 474. 

The Vice-Chancellor said, it appeared to him 
that in order to give the ])arty a title to the 
legacy she must have all the qualities taken to- 
gether, and not separately, and must not take 
by reason of being ne.xt of kin only. In the 
case of Pygoi v. Pygot, I^ord Hardwicke held, 
that all other requisites being answered, a 
change of name by marriage did not exclude, 
and the only question here was, wh ether 
extraordinary expression of the surname df 
Crump '’ was to be taken as equivalent to wnaft 
Lord Hardwicke considered to >be the rule" Hi 
Aat case, and his oiunion was, tlidt the este 
dtd ^faU within the rule there laid desm,' wM 
tiiaticoiiaequetitly' the plaintiff' waa 
the legacy^ 
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Clarke v. Clarke. March 10th, 1847. 

TALKING BllfL PRO CONFESSO UNDER 77 tH 

AND 78th order of MAY, 1845. 

Where a defendant who had appeared but did 
not answer, and could not be found, the bill 
was taken pro confesso. 

Shebbeare moved that the bill be taken pro 
confesso against a defendant who had appeared 
on the 29 th of June, 1846, but had not since 
pul in his answer. At the time of his appear- 
ance he was residing at Fladong’s Hotel, in 
Oxford Street, but he was not there and could 
not be heard of elsewhere. On the 4th of 
February, an attachment was issued against 
him for want of an answer, and on the 22nd of 
February notice of this motion was serv-ed 
upon the solicitor who had before acted for 
him, 

I'he Vice-Chancellor directed the bill to be 
taken pro confesso on the second cause day in 
Easter Term, but the order was to be without 
prejudice to any application the defendant 
might make in the meantime. 

®uecirs 

(Before the Four Judges.) 

Wood V. Mytton. 12th June, 1847. 

PROMISSORY NOTE,— INDORSEMENT. 

made a note in the form of a promissory 
note, payable to his own order ; he indorsed 
it to B. Held, that A. might he sued upon 
this as a promissory note on which he was 
legally liable under the statute 3^4 Anne, 
c. 9. 

This was an action on a promissory note 
made by the defendant for the sura of GOO^,. 
payable to the order of himself four months 
after date. The plaintiff was the indorsee of 
the note. The cause was tried at the sittings 
after Trinity Term, 1846, when the defence set 
up was, that this and other notes had been ob- 
tained from the defendant by fraud, but the 
evidence being deemed insufficient to support 
this defence, a verdict was given for the plain- 
tiflF in the Michaelmas Term following, 

Mr. Serjeant Skee applied for a rule to arrest 
the judgment. The right to maintain an 
action upon promissory notes depends entirely 
upon the statute of Anne, (3 & 4 Anne, c. 9) ; 
and unless a note is in the form recognised by 
that statute, it cannot be treated as an instru- 
ment enforceable at law. That statute recites, 
that it hath been held that notes in writing, 
signed by the party who makes the same, 
whereby such party promises to pay unto any 
other person, or his order, any sum of money 
therein mentioned, are not assignable/' &c., 

and that such person to whom the sum of 
money mentioned in such note is payable can- 
not maintain an action by the custom of mer- 
chants against the person who first made and 
signed the same.” Having thus described Uie 
particular sort of notes intended to be made the 


subject of legislation, the statute proceeds to 
delare, that ‘"with the intent to encourage 
trade and commerce, which will be much ad- 
vanced if such notes shall have the effect of in- 
land bills of exchange and then it enacts, 
“ that all notes in writing that shall be made 
and signed by any person, &c., whereby such 
person, &c., doth or shall promise to pay to 
any other person. See., any sum of money,” 
shall be capable of being enforced like bills of 
exchange. It is plain upon all the ])arts of this 
statute — the recital of the evil, the declaration 
of the necessity for a remedy, and the enact- 
ment itself — that the intention of the legislature 
! was wholly confined to those notes by which 
j the maker promises to pay to some other per- 
I son the sum of money specified in the note, 

I and that a promise to pay to liis own order 
I was not one which the legislature contemplated, 
i It is therefore not one in respect of which an 
I action can be maintained, for as the right of 
I action dt^pends exclusively on that statute, (per 
Lord Tontcrflen, in De la Chanmette v. The 
\ Bank of Enpland,^^) the case in which its pro- 
; visions can be appealed to must be one which 
! strictly falls within them. 

"Sir. Montagu Chambers and Mr. Wordsworth 
showed cause. This note is in itself a nego- 
ciable instrument. The statute of Anne did 
1 not invest such instruments with negoci ability, 
j for that they possessed l)y the custom of mer- 
i chants, but extended to the holders of instru- 
I inents that by the custom of merchants were 
; negociable the means of suing upon them at 
law. If, therefore, this note is in itself a ne- 
! gociable instrument, this action is maintainable. 

J But besides this, it is subinitted, that under 
I the very terms of the enacting part of the 
j statute this is a note on which an action may 
; be maintained. The w'ords of the act, no 
i doubt, are, “ doth promise to pay to any other 
I person or persons, body politic and corporate, 
his her or their order but having exhausted 
; this class of notes, the act then goes on “ or 
: unto bearer.” This is the description of a new 
I class of notes, and tlie section may be read 
: thus, — “ doth promise to pay unto bearer.” 
I Here the maker does promise to pay unto 
I bearer, for the person in whose favour he makes 
j the order is in other words the bearer of the 
! note. It is in fact a note payable to bearer, 
j which is a description of note expressly men- 
! tioned in the first part of the enactment. But 
I a later part of the section enacts, that “ any 
person or persons to whom «uch note that is 
payable to any person or persons, his, her, or 
their orders i.s indorsed, or the money therein 
mentioned ordered to be paid by indorsement 
thereon, and shall maintain an action.” Here 
the note has been indorsed by the defendant. 
That indorsement is a designation of the ner- 
' son to whom under the order of the defenaant 
the note is to be payable, so that if doubtful 
before, the doubt is now at an end, and the 
plaintiff is entitled to recover under the very 
words of the statute in virtue of this indorse- 

• 9 B. & Cr. 208. 
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ment wWch itself creates a contract and a 
liabifity. 

Mr. ScTjeant Shee in support of the rule. 
ITiis note is not payable to the bearer. There 
are no such words on the face of the instru- 
ment, and the court will not siipjdy them by 
inference in order to enable tlie plaintiff to 
succeed in this action. It is simply a note 
payable to some one who may never be named 
as payee of the note, for the maker may never 
designate any person as the person to whom he 
will frive his “ order.” The note is not nego- 
ciable in itself, for it does not naiffe any one 
with whom the defendant has contracted to 
make payment. Inhere is no contract on the 
face of the note, for it does not show in whose 
farmin’ it is made, {Champion v. Plmnmer^^) and j 
a man cannot contract with liirnself, and here 
he has not named any other person. The note I 


been considered valid, operate only to protect 
; persons in breaking promisee to which they 
had formally pledged their credit, and enable a 
debtor to defeat a just creditor, we have not 
felt inclined to adopt it. The rule for arresting 
the judgment will be disliarged. 

Court of Ctebrqurr. 

Bromage v. Lloyd. Trinity Term, 28th May, 
1847. 

phomirsory note. — in dorsement. — 

TESTATOR. EXECUTOR. 

The payee of a promissory note payable to 
order indorsed his name upon it, and died 
toil hout delivering it. His executors after-- 
wards dfdivered the note so indorsed to the 
jdninliff. Held, that the plaintiff kad no 
title to sue upon the note. 


is therefore invalid in itself, and it cannot be 
ma<le valid by mere indorsement. The only 
notes on which actions are mnintaiiiahle are 
those which are within the description con- 
tained in the statute, and this note is not of 
that number. The Court of Kxchequer has 
already taken this view of the law in Flight v. 
Maclean S nnd that case must be considered 
decisive of the present. 

Lord Denman, (June 12,) delivered judg- ■ 
ment. His lordship stated tlie nature of the 
action, the objection to the plaintiff’s right to 
recover, and read the first section of the statute, ' 
noticing the manner in which its provisions 
had been relied on by the defendant’s counsel. 
He then added, But one part of the section, 
that which declares the indorsee entitled to sue 
upon ]>romissory notes, does not, like the first 
portion of the section, adopt the description of 
the note as an instrument made by one person 
and payable to ‘ another person/ but leaves : 
the description general, and gives the right to ‘ 
sue to the indorsee in virtue of the indorse- 
ment. ^^'e do not think we are bound to say 
that the restrictive description of the note is, 
under such circumstances, conclusively bind- 
ing. The intention of the legislature was to 
make persons legally liable to pay that which 
they by a written promise formally promised to 
pay, and we think we are best effectuating the 
intentions of the legislature and promoting 
justice by giving to the clause tlie construction 
we do, namely, that a note in this form and 
thus indorsed by the maker is capable of being 
sued upon. We were pres.sed with the case of 
Flight v. Maclean,^ where the judgment of the 
Court of Exchequer was upon a count foxmded 
on a note of this kind unfavourable to the 
plaintiff. But this construction of the statute 
was not in that case called to the attention of 
the court, and the decision on this point be- 
came the less material because upon another 
point the whole case was really decided. As a 
different decision from that which we now give 
would render void transactions that have long 

1 New Rep. 252. 

16 Mee. & W. 51 ; 16 Law Jour. N. S. 
Er. 23. 


j This was an action by indorsee against 

• maker of a promissory note payable to the 
I order of one Herries. The declaration stated 
i the making of the note, and that whilst it was 

in the possession of the payee he indorsed it, 
and afterwards died without making any de- 
livery thereof, and that after his death his exe- 
cutor delivered it to the plaintiff, 'i’o this de- 
claration there was a general demurrer, 

Phipsofi in sup|)ort of the demurrer. The 
plaintiff has no title to sue on the note. The 
indorsement of the payee was a mere inchoate 
act. Marston v. Allen, 8 M. & W. 494. He 
indorsed without delivery, and his executors 
delivered without indorsing. The delivery by 
the executor could not render complete the 
imperfect indorsement of his testator. If a 
party sealed a bond and died without delivering 
it, a delivery by his executcjr would not make 
it the deed of the testator. So if a person made 
a note in blank and died, his executor could 
not, by filling up the blanks, make it the note 
; of the testator. A promissory note by which 
i the makers as executors j)romise to pay renders 
jthem ])ersonally liable, Childs v. Monins, 2 

• Bred. & Bing. 46o. 

I The Court called on 

j Keating contra. There is a sufficent alle?- 
gation of the transfer of the note, as it is stated, 
that the payee indorsed it, and upon general de^ 
murrer that must be taken to mean that be not 
only wrote his name upon it but also delivered 
it. Hammond v. Colls, 1 Com. B. Uep. 916. 
But even if the statement of indorsement means 
that the testator merely wrote his name upon 
the note, the subsequent delivery by the exe-- 
cutor would pass the property in the note. It 
has been decided that where a testator delivers 
a note without indorsing it, an indorsement by 
his executor has relation to the delivery, and 
gives a valid title. Watkins v. Maule, 2 Jac. 
& Walk. 237. An e.xecutor may ratify the act 
of his testator, for the law knows no interval 
between the testator’s death and the vesting cf 
the right in his representative. Whitehead: v. 
Taylor, 10 Adql. & E, 212. 

Phipson replied. 

Pollock, C. B. The writing of his naiae ]||p 
the testator and the delivery by the executor do 
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not constitute an indorsement. 


*sement, and the ^rson] -Alter such appointment, slat. 3 ft 4 Viet; e. ^ 
to whom the note i? so delivered has no ijight 113, regaled stats. 5 ft 6 W. 4, c. 30, and 8 ft ■ 
There must be judgment for the 7 W. 4, c. 67, and enacted, that the treasurer ' 


of action, 
defendant. 

Aldersorty B. The promissoiy note was 
made payable to the testator, or his order, that 
means the order in writing. Here the testator 
has given no order, though he has written : the 
executor has given an order, but not in writing. 
The two acts being bad do not make one good 
indorsement. 

Rolfe and Platt, Bs, concurred. 

J udgment for defendant. 

ANALYTICAL DIGEST OF CASES, 

UEPORTBD IN ALI. THE COURTS. 


CTommon Eahi ®ouvt$t. 

CONSTRUCTION OF STATUTES. 

[Concluded from p. 428, ante.^ 

FIRST FRUITS. 

Profits during mcancy of prebend. — Eccle^ 
siastical Commission Acts, — Statute 28 H. 8, c 
1 1, s. 3, enacts that the tithes, fruits, ftc., ! 
emoluments, &c., ‘*and all other whatsoever 
revenues, casualties, or profits, certain and 
uncertain, offering or belonging to any pre- 
bend,” &c., growing, rising, or coming 
during the time of vacation of the same,^^ shall | 
belong to the person next ])resented, towards i 


i VY. c. Oj/, aim euacbcu, mcM. 

should pay to the commissioners (the cotntn^-" 
sion being still in force) all moneys remaihihg.^, 
in his hands. 

JFlieM, by^ the Court of Queen^s Bench, that 
H. was entitled to recover from the treasurer 
all moneys arising from profits of the prebend,j 
comprehended in stat. 28 H. 8, c. ll> e. 3, 
which had come to the treasurer’s hands be- 
tween the occurrence of the vacancy and the 
appointment of Jt., and which R. had de- 
manded of the treasurer before the passing of; 
stat. 3 & 4 Viet. c. 113. But, 

Held, by the Court of Exchequer Chamber, 
that on a special verdict, finding that certain 
monies claimed by R. of the treasurer were in 
the treasurer’s hands at the time of the appoint- 
ment, being the “net profits” of the prebetid 

■ for the period since the vacancy, it did not ap- 
1 pear that net profits ” were comprehended in 
I the description of “ all,” “whatsoever revenues, 
f casualties or profits, certain and uncertain,” 

&c., in stat. 28 H . S, c. 1 1 , s. 3, for that this 
I statute would not comprehend a share in the 
! aggregate projierty in the chapter, hut “ net 

■ profits ” might have that meaning : and that, 
upon such interpretation of the verdict, R. 
would have no claim. Repton v. Hodgson, 7 
Q,. B. 84, 


_ to 

the payment of the first fruits to the crown. | habeas corpus, 

Statute 5 & G W. 4, c. 30, reciting that the j Writ of rebellion. — Contempt. — Stat* 11 
King had issued a commission of inquiry into ; G* 4, and 1 W. 4, e. 36, $. 15. — A court of 
ecclesiastical matters, and had signified his in- i equity committed a party, under a writ of re- • 
tention to defer nomination to any prebend, ! hellion. The commitment, which was regular 
&c., till the commissioners had considered the jin other respects, omitted the date of the return 
circumstances connected therewith, enacted, : to the writ of rebellion ; and it was suggested, 
(sect. 1,) that, where any prebend, &c., in the 'on motion for habeas cor/ii^x, that this omissioo: 
patronage of his Majesty, should, during the jhad the effect of concealing the falseness of the 
existence of the commission, become vacant, ; return ; Held, no ground for a habeas corpus, 
all profits and emoluments which bad arisen or hut only for an application to the court of 
aocnied, aind should arise and accrue, from ‘ equity. 

such vacant prebend, &c., whether from I The same held, as to a suggestion, that the , 
lands, fcc., to the same belonging, or from imprisoninent was by collusion of tlie plaintiff 
rents, &c,, dividends or emoluments belonging in the equity suit, and the commissioner under 
to any clmpter, fcc., of which the prebendary, I the writ. 

&c,; in possession was a member, should When a party has been brought to the bar 
be ; paid, to the treasurer of Queen Anne’s of a Court of Equity to answer a conteni|it, the 
bohhty, ' who (i^ct. 2) should keep an account , f^ourt of Equity may commit him fram tho 
thereof, and “retain the lialance in his hands j sheriff’s custody without process of -epn*; 

JsHaU be otherwise ordered by com-\pus, rule 5 of stat. 11 G. 4, and 1 W, 4, c. 

But that nothing in the act j s. 15, nj>plying only where the pfirty has »0t: 
Simula rprpye^t the King from appointing a f been so brought up. 


successor |6 any prebend, &c., which had or 
shpiild become vacant, in case he should think 

Afterwards a preben4 in the gift of the 
Crown became vacant. 

J>ttrlng the Vacahey, stat. 6 ft 7 W. 4, c. 67, 
enacted niat no nppdmtitnent should be hmde 
to any prebend>:&c.9 .(dfscribiug a class com- 
: tbe.prebqnd ii 


A commitment for contempt by a Court 
Equity need not adjudicate the contempt ; itja; 
enough if it recite such an laljudicatiop.^ 

Where, upon a prisoner being brought up 
by habeas cof^pus ad su^(fiendum, it 

that he. is detained for a logirimane icausev tk» 

court wm not io^nioe wbotWr .another enuM. 
on .a!.o he w4«tAia«i4t he jiegUiuia^, , , 
When the detention is objected tp ' 


“X jwh^d,^eB ^eni. ' , ,, , . 

, ARer«^~B"iZ.‘wM app6ihtra‘ib itie piil^'hd 

in question. 





Analytical Digest of Cases : Common Law Courts » 


443 


Under the 8 & 9 Viet. c. 127» s. 1$ a party may 
be imprisoned for nonpayment 6f a debt not 
ekceeaing 20/. due upon a judgment^ although 
the judgment debt originally exceeded 20/. 

A warrant of commitment under the 8 & 9 
Vict. c. 127, by the judge of the Palace Court, 
ordered that a defendant should be committed 
for the term of 20 days to the common gaol 
wherein debtors under judgment and in exe- 
cution of the superior courts of justice may be 
confined in thtf county of Surrey; and was 
directed to IL H., an officer of the said court, 
and to the keeper of the debtors’ prison above- 
mentioned for the county of Surrey ; and the 
defendant was imprisoned under it in Horse- 
monger Gaol, being the only debtors’ prison 
for the county of Surrey. 

Held^ 1st, that the warrant was properly di- 
rected to, and executed by, H. IL, notwith-| 
standing section 13 of the act, saving the right; 
of the high bailiff of Westminster to the exe- j 
cution of process ; 2ndly, that the 20 days’ im- ^ 
prisoninent began to run from the time of the ■ 
defendant’s being actually lodged in prison 
under the warrant ; and 3rdly, that the place ■ 
of imprisonment was sufficiently designated in * 
the warrant. Exparte Foulkes, 15M.&W. ' 

612 . I 


formally, cut down, in the supposed exercise 
of his duty as surveyor, a tree which was over- 
hanging the highway so as to be a nuisance^ to 
it : Held, that he was entitled to the protection 
of the Btat. 5 & 6 W. 4, c. 50, s. 109. Huggins 
V. Waydey, 15 M. & W. 357* 

Csse cited in the judgment : Hughes v. Buck- 
land, 15 M. & W • 346, 

INDICTMENT. 

Contra formam statuti, — Stat. 7 & 8 G. 4, c. 29» 
s. 25, enacts, That if any person shall steal any 
horse, mare,” &c., ‘‘ or shall wilfully kill any 
of such cattle, with intent to steal the carcase/* 

I &c., “every such offender shall be guilty of 
feUmy^^ and, on conviction, suffer death. Stat. 
2 & 3 W. 4, c. 62, s. 1, reduces the ]mnishment 
to transportation for life : and stat. 7 W. 4, and 
1 Vict. c. 90, s. 1, to transportation for hot less 
than 10, nor more than 15 years. 

An indictment charged defendant with felo- 
niously stealing a mare, saddle and bridle, and 
did not conclude contra formam statuti : a ge- 
neral verdict of guilty was found. 

Held, that as stealing the mare, as well as 
stealing saddle and bridle, was a felony at 
common law, and not created, or altered in its 
nature, by statute, the offence was correctly de- 


3. Lunatic . — The return to a habeas corpus 
to bring up the body of an alleged lunatic, 
stated, that “ on, &c., under the authority and 
in pursuance of the act of parliament,” &c. (2 
& 3 W. 4, c. 107,) “ E., in the said writ 

named, was committed under our custody, and 
was received into and detained in the Newcastle | 
Lunatic Asylum,” &c., and that “ on tlse day 
and year aforesaid,” an order and medical cer- 
tificates were received, which were as follow : , 

It then set out the order and the reception of j 
the lunatic, with the signature of the patient j 
himself at the foot of it, instead of that of bis 
wife, w'ho was the party named in it as giving 
the order, and who had also signed the order 
in a different place; and also medic;il certifi- 
cates. It likewise set out a subsequent order 
under the 8 & 9 Vict. c. J 00, and medical cer- 
tificates, and jnstified the detainer of the lunatic 
under the latter order. 

Held, that it sufficiently appeared, on the face 
of the return, that the first order and medical 
ceitificates were received at the same time with 


scribed in the indictment, and the statutable 
[punishment of 15 years’ transportation would 
attach to the stealing the mare. Williams v. 
The Queen, 7 B. 260. 

Case cited in the judgment: Rex r. Mathews, 5 
T. R. 16J. 

INSOLVENT. 

1. Personal service after vesting order , — An 
assignee of an insolvent cannot maintain an ac- 
tion for money due for the personal services of 
the insolvent performed by him after the date 
of the vesting order. 

The 37th section of the 1 & 2 Vict. c. 110, 
does not pass to the insolvent's assignees the 
right to the profits of such services. Williams^ 
assignee, v. Chambers, 33 L. O. 526. 

2. Interim order , — Where an insolvent has 
obtained an order under the 7 & 8 Vict. c. 96^ 
8. 22, his person only is protected from process, 
and, consequently, such an order is no bar to 
an action for a debt existing previous to its. 
being made. Toomet' v. GingcUj 4 D. & L. 182* . 


the lunatic ; that under the 2 & 3 W. 4, c. 107, 
the first order was a sufficient justification of 
the detainer, that it was not necessary to obtain 
an order for his detainer under the 8 & 9 Vict. 

and that the return need not show who 
d^vered the first order. 

Semble, thAt a medical certificate tinder 8 & 9 
VIbt. c. 100, 6. 46, should state specific facts on 
uMeh the opinion of insanity has been formed, 
that therefore the statement that the 
patient has ^ a general suiroicion of the motives 
of every perSOii,**' is Insufficient. Fetl^ tn rs, 3- 
‘8^ L« ' 873« ’ ■ ' 

.. "'''riiGiaivAY acy. " ■ 

hanngtMen a BU^eyor Ql tlie 

wayaflbty .ihe^'mhabi^t^ u 


INTBRKST. 

Judgment debt, from what time if rttits.— 
Interest runs on a judgment debt, under the 
stat, 1 & 2 Vict. c. 110, s. 17, from the time of 
the entry of the incipitur, and not merely from ^ 
the final completion of the judgment, after 
taxation of costs. Newton v. Grand JunCt^^ ■ 
Railway Company, l6 M. & W. 139. ; / . 

Case cited in tlie judgment : .Fislier :Di)4diAg, 

^ 3Scott, N. R, 516; 9 jPowI. P. C. 

■ ■ 1NT«BPLEAI>«R- AOTi*'’ 


2 W. fo c. 58 . judgment qugtot ndtt to beentefea; 

an'drdiaai'y sUi^ ahd, if' so 
a . ai^ lOfy be iet ' ^ 
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The judgment must be entered up in the mode 
directed by the statute. Dickettson v. £yre, 7 
Q. B. 307, n. 

2. Rule, — IWftpass . — Under against 

goods of M,y the sheriff entered the apartments 
of H,y who was a lodger in the liuuse of M^, 
and there seized certain goods. H. claimed 
them, and the sheriff applied to the Court of 
Exchequer, out of which the Ji, fa, issued, for 
relief under the 1 & 2 W. 4, c. s. 6, (the 
liitierpleader Act). An issue was directed to 
try the right to the goods, and in it H, suc- 
ceeded. H, afterwards brought an action of 
trespass in this court for entering the apart- 
ment. The court refused to stay proceedings 
in that action, as the order made in the Ex- 
chequer in the action there only affected the 
goods seized, and did not extend to the trespass 
which formed the subject of the latter action. 

Se/rMe, that if tlie interpleader order did ex- 
tend to such a case, the proper course was, for 
the sheriff to apply to the Court of Exchequer. 
Hollier v. Laurie, 4 D. & L. 205, 

Cases cited in the jiulgineni : Seinayne’s case, 5 
Rep. y2, a.; Lawrence v. Matliews, b Dowl. 
149. 

JUDGMENT DEBT. 

Judge’s order, ajiplication to rescind , — ^'fhe 
East India Company granted a pension to de- 
fendant in consideration of his distressed state 
and the services of his father. Held, that this 
could not be charged with a judgment debt by 
a judge’s order under stat. 1 & 2 Viet. c. 110, 
6S. 14, 15. 

The judge's order directed tliat the pension 
should stand charged unless cause were shown 
at cliambers in six calendar months. The 
court rescinded the order, on motion by the 
East India Company, and by an assignee of 
the pension, within the six months. Morris v. 
Manesty, 7 Q. B. 674. 

And see hUerest, 


^ith, and made absolute a rule to amend the 
111 . P. record, by stating tlie .continuances m- 
cordiitg to the truth, at the costs of the plaintiff* 

Where a writ issued within six years after, 
the cause of action accrued lias not been duly 
continued, pursuant to the 2 W. 4, c. 39, s. 10, 
the defendant is not bound to plead such non- 
coutinuance specially, but may take advantage 
of it under the general plea, that the course of 
action did not accrue within six years next lie- 
fore the commencement of the suit; for, /or 
. this purpose, the last writ which is served, is 
j the commencement of the suit. Pratt v. H«wo- 
ikins, 15 M. & W. 399* 

2. Tithes, — Tlie Limitation Act, 3 & 4 W. 4, 
}c. 27, s. 2, enacts, that no person shall bring 
j an action to recin- cr any land (which, by s. I, 
I includes tithes,) but within 20 years next after 
i the right to bring such action has accrued to 
; him, or some person through whom he claims : 

: Held, that this slat, does not operate to jirevent 
i the tithe-owner from recovering tithes as chat-- 
j tels from the occupier, although none had been 
! set out for 20 years ; but that it is confined to 
; cases where there are two jinrties, each claiming 
j an adverse estate in the tithes. Dean and CVtap- 

ter of Ely v. Cash, 15 M. ^ W, Gl7. 

Case cileil in tlu‘ juilgment ; Gniat v. Kllis, 9 
M. Sl W. 1K5. 

3. Time how computed, — Where costs are in- 
j curred in a suit, the Statute of Limitations does 
I not begin to run against the earlier items until 
• the suit is terminated, Mariindale v. Falk tier, 

\ 2 c. li. roc. 

4. Amendment of process, order to save 
the Statute of Limitations, the court will allow 

i an alias and pluries writ of summons to be 
i amended, by inserting therein the date of the 
; first writ and return thereto. Culverwell v* 
I Nugee, 4 1). & L. 30. 


LUNATIC. 


LIMITATIONS, STATUTE OF. 

1. Continuing writs, — Pleading, — In an 
action on a bill of exchange, dated in May, 
1838, the original writ of summons into 
Middlesex was issued on the J 5th of August, 
1844 ; on the 4th of Jan. 1845, it was returned 
non esf inventus, and hied, and entered on re- 
cord ; on the same day an alias writ of sum- 
mons was issued into Middlesex; on the 10th 
June, 1845, a pluries writ of summons was 
issued into Surrey, and served the same day, 
and the defendant duly appeared to it; the 
plaintiff declared, and the defendant pleaded, 
that the cause of action did not accrue within 
6 years next before the commencement of the 
suit. I'he alias writ of summons was not in 
fact returned or entered of record till the 4th 
June, 1845. The N. P. record was made up, 
stating only that the defendant was summoned 
to answer tne plaintiff by virtue of a writ is.sued 
on the 15th day of Augutrt, 1844, and on its 
production at the trial the plaintiff obtained a 
verdict. 

The court held, that the provisions of the 
stat. 2 W. 4, c. 39, s. 10, had not been complied 


1, Appeal against order of removal, — 9 G, 4, 
c, 40. — 8 <5* 9 Viet, c, 12C. — An order of removal 
of a lunatic j)auper under 9 G. 4, c. 40, s. 42, 

' was made on the 9th of July, 1845, and on the 
8th of August the 8 & 9 Viet. c. 126, came 
; into force, which repeals the former act " ex- 
j cept as to any matters committed or done be- 
i fore the passing of tliis act, which shall be as if 
I this act had not passed Held, that the right 
I to a])peal under sects. 46 and 54 of the former 
act was not taken away. 

An appeal against an order under 9 G. 4, 
j 40, 6. 42, is an appeal under sects. 4G and 64, 
I or one of them, and not under sect. 60 ; and 
I therefore the appellant is not bound to ^ivc 
grounds of appeal under the Tatter section. 
Reg, V. Recorder of York, 4 B, & L. 376. 

2. Order, — Medical certificate, — An order 
for the detention of a lunatic under the 8 ft *9 
Viet. c. 100, 8. 45, is good, although all the 
particulars enumerated in the form ann^d to 
the act are not set out if the act is substanttally 
complied with. • 

'I'he form of a medical certificafe given in 
schedule C. is directoxy only, and an eiiuivalen 
will suffice. A statement in a certUlcate, that 
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a lunatic labours under delusioaa of variotj|l declared him and two others elected to fill the 
kinds^ and is dirty and indecent in the C3^ ordinary vacancies^ and a fourth party to fill 
treme,” is a sufficient statement; and in an- the occasional one. Defendant endeavoured 
other certificate, a statement that the medical to show by this and other evidence that the 
man forms his opinion from conversations with voters understood at the time of the election^ 


the lunatic, without describingr tVieir purport, 
was held sufficient. In re Shuti/ewort/i, 33 L. 

O. 304. 

MANDAMUS. 

Insufficient t'eturn , — Election of revising as- 

lissors, — What elections are made valid- — 
Mandamus to the mayor, aldermen, and bur- 
gesses of a borough, named in schedule (A.) 
of stat. 5 & 6 \V, 4, c. 76, and divided into 
wards, recited that no election of assessors to 
revise the burgess lists with the mayor, in 
place of the last assessors had been made on or 
since the Kst March, 1844, by reason whereof 
the said offices were still ^•acatlt : and the writ 
commanded the mayor, &c., to meet and elect 
such assessors. 

Return, that the mayor, &c., did meet, and 
were ready to elect, and to deliver and receive 
voting pai)ers, but there was not at the time of 
such meeting, nor has there been from thence 
hitherto, any assessor of the said borough ; 
wherefore they could not elect, &c., 

On demurrer to the return for not stating 
how and under what circumstances it happcne<l 
that there was no assessor for the borough at 
the time, &c., IMd^ 

1. 'I’liat the return was bad for that reason. 

2. That the mandamus did not in itself show 
that the election could be proceeded with. 

3. lliat any omission to appoint assessors 
might be remedied by an election under stat, 
7 W. 4, and 1 Viet. c. 78, s. 26, which extends 
to officers eligible under that act, and stat. 
5 & 6 W. 4, c. 76, the provisions of stat 11 G. 

I, c. 4, ss. 1, 2. And that such election was 

one of those declared valid by stat. 7 W. 4, and ; 
1 Viet. c. 78, s. 3 . I 

Peremptory mandamus awarded. Reg v. 
Mayor of Weymouth^ 7 Q. B* 46. 

MUNICIPAL CORPORATION. 

jElection of councillors , — Ordinary and ext ra^ 
ordinary vacancies, — A councillor to fill up an 
occasional vacancy under stat. 5 & 6 W. 4, c. 
76, s. 47, and councillors to replace the third 
part of the council annually going out of office, 
ought not to be chosen at one and the same 
elections. Stat. 7 W. 4, and 1 Viet. c. 78, s. 

II, does not prospectively sanction such a pro- ; 

ceeding. j 

An election having been held to fill up an j 
occasional vacancy and the ordinary ones at 
the same time, a quo warranto information was 
laid against a party claiming to have been 
electedto fill one of the ordinary vacancies. 
Issue being joined on averments raising the 
questiw whether he was duly elected, it ap- 

S emd on the trial that voting papers were de- 
vtf ed C4)ntaining the particulars required by 
stat. 6 & 6 W. 4, c. 76, ?. 32, that the defend- 
ant was named in a majority of such papers, 
and. tliat .the presiding alderman and assessor 


which persons were candidates to fill 4he ordi- 
nary and the occasional vacancies respectively, 
and that they gave their votes accordingly. 
The judge told the jury that the information 
which enabled the presiding officers to declare 
defendant elected to fill an ordinary, and not 
the occasional vacancy, was by law to be de- 
rived from the voting papers alone. 

Heldy on bill of exceptions and writ of error 
i to the Exchequer Chamber, that the direction 
i was right. Judgment for the Oown aflinned. 
j Rowley v. The Queen, 6 Q. B. 668. 

I PAUPER. 

I See Lunatic. 

I 

! PILOTS ACT. 

I Stat. 6 G. 4 , c. 12 . 5 , after enacting, (s. 19,) 

1 under a penalty, that the master of any vessel 
bound from the westward to the Thames or 
; Medway shall take certain steps for obtaining 
a qualified pilot, and (s. 58) shall not act hiin- 
= self as pilot under certain circumstances, pro- 
vides (s. 62,) that nothing shall subject to any 
penalty the master, being the owner or part 
owner of such ship or vessel, and residing at 
Dover, Deal, or the Isle of Thanet, for con- 
ducting or piloting such his own ship or vessel 
^from any of the places aforesaid, up or down 
i the rivers Thames or Medway, or into or out 
‘ of any port or place within the jurisdiction of 
! the (finqiie Ports” 

j Held, that the words ^^any of the places 
aforesaid ” mean Dover, Deal, and the Isle of 
, Thanet, and not others previously mentioned 
in the act. Peake v. Screech, 7 Q. B. 603. 

RECORD OF CONVICTION. 

Under stat. 7 W. 4, and 1 Viet. c. 90, which 
; enacts, that persons convicted of stealing in a 
dwelling-house to the value of 51. shall be liable 
to be transported beyond the seas for any term 
! not exceeding 15 years, nor less than 10 years, 
judgment (before statute 9 & 10 Viet. c. 24,) of 
transportation for 7 years was reversed on writ 
of error. 

A record of conviction at the assizes, be- 
ginning “ Yorkshire to wit,” and reciting a 
commission to justices to hear and determine 
and deliver the gaol there, and to inquire by 
the oaths of good and lawful men within the 
said county of York, set forth an indictment 
found by .4. S., C, D., &c., grand jurors, giving 
to each (except in one instance) the addition of 
his residence, but not stating them to be go<^ 
and lawful men within the county of Yonc, 
nor making any mention of the county. On 
writ of error, assigning as a ground that the 
indictment did not appear to have been foundi 
by. good and la\vful men of the county. 

Semhle, per Pdifeson, J., that the objection 
was fatal, Whitehead v. The Queen, 7 Q. B. 
582 » 
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KEGISTHATIOX OF DBBOSv | 

Lithographed lamoria/.— Under stat. 7 Ann. 
c. 20, the register of Middlesex is b^iitid to 
register the memorial of a deed, tliptigh the 
body of such memorial is lithographed j if it he 
properly damped and executed. Reg* v. JRe- 
gisters of Middlesex, 7 Q. B. 156. 

REOUESTS, COURT OF. 

Certificate of probable cause, — Suggestion , — 
Writ of trial, — Certificate nnner Court of Re- 
quests^ Act. — ^The sheriff or inferior judge to 
whom a writ of trial is directed, has no autho- 
rity to certify, under the (late) Tower Hamlets^ 
Court of Requests Acts, 23 G. 2, c. 30, s. 8, and 
2 W. 4, c. Ixv., that there was probable or rea- 
sonable cause of action for 5/. or more. 

By the 7th sect, of the former act, it is en- 
acted, that, if any action be brought elsewhere 
for a demand cognizable in the local court, and 
it shall appear to the judge or judges of the 
court where the action is brought, that the debt 
to be recovered does not amount to 40^., and 
the defendant shall duly prove, by sufiicient 
testimony to be allowed by any judge or judges 
of the court where the action shall depend, that 
at the time of commencing such action, the de- 
fendant was inhabiting a residence within the 
district, and liable to be warned or summoned 
before the court of requests for such debt, the 
said ^udge or judges shall not allow to the 
plaintiff any costs, but shall award costs to the 
defendant. The Sth sect, provides, that when 
the plaintiff shall, in any action brought in a 
superior court, obtain a verdict for less than 
40«., if the juflgo or judges who shall try the 
cause shall certify that there was probable or 
reasonable cause of action for 40.v. or more, the 
plaintiff shall not be liable to pay costs, but 
shall recover his costs as if that act had not 
been made. 


I ifc liable, under the 29 Kliz. c. 24, to treble da- 
mages for extortion, notwithstanding the 1 V ict. 
c. 56, allows additional fees. y 

A declaration frsSned on the former sUtute w 
sufficient : if the defendant relies upon thef 
latter, he must plead it as matter of defence* 
Pilkington v. Cook, 33 L. O. 56S. 

2. Extortion,— Special demurrer. — The 1 
Viet. c. 55, for increasing the remuneration to 
be paid to sheriffs on executing process, has 
not repealed the penalty for extortion imposed 
by the 29 Kliz. c. 4, and in suing for such 
penalty it is sufficient to declare u|wn the stat. 

, of Eliz. If the defendant relics upon the stat, 

I of Viet., he must plead it by way of defence, 
j A declaration on the stat. of Kliz. stated, that 
the defendant, by colour of his office, took for 
executing a writ a large sum of money, to wit 
16/. being a larger recoin pence than by the said 
stat. is limited, that is to say, a large sum, to 
wit, 15/. more than is by the said act limited, 
whereby the plaintiff is damaged to the amount 
of 15/.: He/d bad on special demurrer. Pitt- 
' ington v. Cooke, 4 D. & L. 34? . 

Cases cited in tho judgment : Davies v. Griflilli, 
4M.A: W. 377 ; Thibault v. Gibson, 12 M. 
& W. 88. 

SHIP. 

Liability for collision, — The liability of a 
ship-owner, for the damage done by the colli- 
sion of his ship with anotiier vessel, is limited, 
by the stat. 53 G. 3, c. 159, to the value of his 
ship at the time of,*' that is, immediately ftc- 
fore the collision. He is not, therefore, ex- 
empted from liability, when by the same col- 
lision his own ship instantly founders. Brown 
V. Wilkinson, 15 M. & W. 39* 

Case cited in the judgment: Wilson v. Dickson, 

2 B. & Aid. 2. 


The 21st section enacts, that no action orj 
suit for any debt not amounting to 40&\, and 
recoverable by virtue of that act in the said 
court of req^uests, shall be brought against any 
person residing or inhabiting within the juris- 
diction thereof, in any court whatsoever. 

An action havnng been brought in this court 
against a parly liable to he sued in the local 
court, and the jury having, on the trial before 
the secondary of London, found a verdict for 
less than 5/. : Held, that the defendant was not 
bound to avail himself of the prohibitory clause, 
by plea or by evidence at the trial, but was at 
liberty, notwithstanding the trial took place 
before a judge who had no power to certify 
under sect. 8, afterwards to apjdy to the court 
for leave to enter a suggestion under sect. 7. 
Capes V. Jones, 2 C. B. 911. 

Cases cited io the judgment : Shaw v. Oates, 
4 Dowl. P. C. 720 ; Bishop v. Marsh, 6 N. Ca, 
32 ; 8 Scoft, 128 ; 8 DowJ. P. C. 1 ; Forbes v. 
Simmons, 9 Dowl. P. C. 37. 

REVISING ASSESSORS. 

See Mandamus* 

SHERIFF. 

1. Poundage, — Fees* — Extortion * — A sheriff 


1. Separate agreement on same paper, — A*, 
by written contract, agreed to take a public 
house of S., at a certain rent, and to buy of S, 
all the beer which should be sold and consumed 
on the premises, under a penalty of 30/. for 
every barrel bought of any other person ; and 
to quit on six months’ notice, under a penalty 
of 30/. per month for holding over. At the end 

I of the instrument was written : — ** And it is 
further agreed by O.” (who was not previously 
made a party to the contract}, ‘*that he will hold 
himself responsible for any amount of money 
which may become due from A, to S*, that is 
to say, to the amount of 36/.” The names of 
S., O, and A* were subscribed : Held, in an ac- 
tion by S, against O. on the guarantee, that a 
lease stamp was not sufficient, but that an 
agreement stamp was necessary in respect of 
O.’s guarantee for the payment of penalties. 
Wharton v, Walton, 7 Q. B. 474. 

2. Lease. — Agreement* — Separate agftkement 
on same paper* — Agreement dated April 14, 
1304, not under seal, between M. and N,, that 
N. shall rent of JIf. the ferrv called D, for 6/. 6s. 
per annum, to be paid half-yearlv, for which 
N. is to have the sole use of the forty and 
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whatever may accrue from it £br the time he 
holds the same. ^VBe it also known that N. 
has this day bought a£ M. the great ferry boat 
for the sum of QOL, of which 5/. shall be paid>” 
&c. ; instalments of >5L to be paid yearly on 
April Gib, the 1st in 1805. 

Hekfi — 1. That the instrument purporting to 
convey an incorporeal hereditament was not a 
lease^ because not under seal, and therefore did 
not require a lease stamj). 

2. That, as an agreement for a lease, it was 
not subjected to duty by the clause of stat. 55 
G. 3, c. 184, schedule, part 1, tit. Agreement, 
exempting agreements for leases under the 
yearly rent of 5/. ; for that a duty could not be 
impr^sed by implication from this exempting 
clause. 

3. That, if the rent only were considered, . 

the subject-matter of the agreement was not of 
the A'alue of 20/^, and therefore no stamj) was 
necessary. j 

4. That the price of the lioat could not be 

taken into consideration, the agreement as to 
that not being ancillary to the contract for 
letting, but being a distinct and separate me- 
morandum of a bygone purchase of goods, 
and in itself subject to no stamp duty. j 

yield V. Robinson^ 7 Q. B. 480. i 

3. Letter or power of attorney . — A written 
authority iu the following terms, — ‘‘I autho- ! 
rifse you to indorse my name to three several 
bills of exchange now in your jiossessiou,” (de- j 
scribing them,) was held to be a letter or power j 


same day, the defendant signed a memoranduna 
that he nad bought of the p]aintiiF50 shares! i|i 
the company, at 10/. a share ; which memoraii* 
dum was handed to the plaintifl!* ; Held, that 
it required an agreement stamp. Knight y. 
Barber, 16 M. & W. 60. 

Cases cited in the judgment : Vaughton v. Brine, 
1 M. & G. .559 ; 1 Scott. N. R. 258 ; Beeching 
V, Westbrook. 8 M. & W. 411 ; Humble v« 
Mitchell, 11 A. & E. 205. 

TITHES, 

1. Exemptum from, of a party prescribing in 
non decimando. — Under 2 & 3 W. 4, c. 100, s, 
1, a lay landowner can establish an exemption 
in non decimando V>y proof of non-payment for 
one of the periods named in the statute, with- 
out showing the legal origin of the exemption ; 
the exemption being claimed, not in respect of 
all tithes, (as in FeUoics v. Clay, 4 Q. B. 313 ; 
3 Gale & 1). 407.) but in respect of particular 
articles, some being of modern introduction : 
per (k)ltinan and Erie, ,T’s, ])er Tindal, C. J., 
and Cresswell, .T he cannot, Salkeld v. Johnson, 
2 C. B. 749. 

2. Modus, what is, — A prescription for the 
lord of a manor to hold and enjoy the manor 
freed and discharged from tithe, on payment to 
the rector of the annual sum of 40/., in lie# and 
compensation of all tithes within the manor 
and for the lord, in consideration of this pay* 
ment of 40/., to have, for himself, his heirs and 
assigns, from the occupiers of lands w'itliin the 


of attorney, requiring a 30^. stamp under 55 j manor, a tenth of all titheable matters within 
G. 3, c. 184. So, although it goes on to say. the manor , — la not a modus decimandi, or ex-- 
‘‘and which indorsement I undertake shall be|eraption or discharge from tithes,’^ within the 
binding upon me ; and 1 undertake to pay you | meaning of the stat. 2 & 3 W. 4, c. 100. 
the amount of the several bills as they re- j Quirre, whether such prescription is good in 


spectively become due, should they not be duly j law. Knight v. ISTargvis of Waterford, 15 M. & 
honoured when mature.*^ Walker v. Remmeft, \ W, 419. 


2 C. B. 850. 


Cusps cited in the iiidgmont : Piiyot v. Hearn, 


Gaso cited in the judgment ; Reg. v. Kelk, 12 
A, & E. 559; 4 W D. 185. 

4. Agreement, — Sale of goods , — The follov- 
ing memorandum was handed by defendant, a 
trader, to plaintiff, an auctioneer: — “ Memoran- 
dum of 107/. had by me of S., (plaintiff,) being 
an advance on books sent in for immediate 
Siale by Auction.” Signed by the defendant. 
The books Were sold, and an action having 
been btoiight by the auctioneer for a balance 
due'td him oti the sale, the above memorandum 
was held to relate to the sale of goods,” and 
^fefdte to te admissible in eiddepce without 
a' Stamp, utider the exemption in .55 G. 3, c. 
'sched., tit. “ Agreement.*' ' Southgate v. 

M. & W: 34; 

Ciirry v. Edensor, S 

524. 


Cro. EUz. 599 ; Moore, 483 ; Pigot v, Symp- 
son, Cro. Eliz. 763 ; Phillips v. Prythovick, 3 
E. & y. 1273 ; Dvkcs v, Thompson. 1 E. & Y. 
()S)2 ; Bishop of Winchester’s case, 2 Rep, 426. 

3. Arrears bffore jitstice,s , — Since 5 & 6 W. 

4. c. 74, if any tithe, obligation, or composU 
tion not excepted in 7 & 8 W. 3, c. t>, or ex* 
ceeding 10/. yearly value, due from any one 
person, is in arrears, it must be proceeded for 
before two justices. And if the title of the 
claimant, or liability of the party sought to be 
charged is undisputed, two years arrears may be 
there recovered ; whereas, if such title or lia- 
bility is denied vivti voce before the justices/ or ' 
at any time in writing, the claimant may pro- 
ceed by suit in equity, and recowr six yTears* 
Robinson v- Purday^ 16 M. &W.11. 

Hee Limitations, Statute of. ; 


f; snrin noi goods 1 wares, or mer- usury. , , ■ - 

in a Interest in land,— Ri plication, — Be in- 

“^^dds. lyaire^ qr ipcrchanujze/^ — Pleadings,— To an action of cpven^t 

exeuf^pt^on iVo, l^tamp Act, 55 for payment of 250/. and interest; the oefehd 

P^'3^ tit. A^eement^ ant pleaded that the covenant was entered into 

rjn QC ppy 

me plaintiff a>erbaT OTaer for' 50 snares in a more than 5?. per cent, interest, and that pay- 
railway company. In the afternoon of the ment was secured by a deed whereby the de- 
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fendant bargained and sold to the plaintiiBP the 
crops of grass growing on certain land. To 
this plea the plaintiff replied that the contract 
was entered into after the passing of the 3 
Viet. c. 37. On demurrer Ip ^4 
Held, that the plea did not show that ' ttie 
money was secured on an interest in land^ in- 
asmuch as the crops of grass might have been 
sold to the defendant by the owner of the soil 
on the terms that they were to be cut by him ^ 
and delivered to the defendant as a personal 
chattel. 

Held, also, that in a plea of usury it is suf- 
ficient for the defendant to allege that the con- 
tract is void under the stat. 2, 12 Anne, c. 16, 
8. 1 ; and the plaintiff*, in order to take the case ! 
out of that statute, must reply that the contract j 
was made after the 2 & 3 Viet, c- 37 , and does | 
not relate to land. i 

Held, also, that de injuria is a good replica- I 
tion to a plea of fraud in an action of covenant. ; 
Waslibourne v. Burrows, 34 L. O. 303. 


justices, on complaint, ta cause the party 
charged to be brought before ** two justices, * 
who are not required to be the same two ; and 
elects, that if siseh party shpiyiNt fflve a satis- 
these ^tac4i|> he shall be 

convicted, i&c. 

Held, that the conviction in such case must 
state, as required by the subsequent act, 3 4, 

c. 23, 8. 2, that the complaint was made io di^ 
ferent justices from those who determined it. 
Although stat. 1 7 3, c. 5G, gives a general 

form of conviction, not requiring any particular 
statement as to the justices who first heard or 
who determined the complaint. And a convic- 
tion under this act was quashed for omitting 
such statement. Reg v. Wilcock, 7 ft. B* 317. 


PRACTICE AT THE JUDGES’ 
CHAMBERS, 


ASSIGNING A GUARDIAN FOR AN INFANT. 


WARRANT OF ATTORNEY. 
Construction of statute 3 (1.4, c. 39, s. 2. — 
If a warrant of attorney to confess judgment 
be given by a party who becomes bankrupt 
more than 2 1 days afterwards, and such war- 
rant's not filed under stat. 3 G. 4, c. 39, but 
judgment is signed within 21 days after the 
execution of the warrant, a /?. ./«, under such 
judgment is valid as against liie assignees, 
though not issued till more than 21 days after 
the execution of the warrant- 

In section 2, the words ‘^unless judgment 
shall have been signed, or execution issued,” 
cannot be read “unless judgment shall have 
been signed, and execution issued.” Green v. 
Wood, 7 U. B. 17S. 

WORSTED ACT. 

Variance. — Distribution of penalties . — Form 
of conviction. — Under sects. 10 & 11 of stat. 17 
GL 3, c. 56, (for preventing frauds, &c. by per- 
sons employed in the woollen and other manu- 
factures,) a party may be convicted of having 
in his ]>ossession materials used in such manu - 
factures, and suspected to be purloined or 
embeszled, and of not accounting for the pos- 
session, although such goods have not been 
found concealed in his dwelling-house, out- 
house, See., or in the execution of a search- 
warrant granted under sect. 10; the offence 
cemsistingin the possession itself, not accounted 
for as the statute requires. 

Stat. 68 G. 3, c. 61, describes by their titles 
and dates several acts relating to persons em- 
ployed in the woollen and other manufactures, 
which acts it in part repesds. Among these is 
an act stated to have been passed in 13 G. 3, 
but agreeing in title with 17 G. 3, c. 66, and 
with no act passed in 13 G. 3 : Held, that this 
act might be identified by the title with the act 
recited, and that the legislature must be deemed 
to have mistaken the date. 

And, therefore, that the distribution of pe- 
nalties under 17 G. 3, c. 56, s. 14, is now re- 
gulated by stat. 68 G. 3, c. 61, s. 3. I 

Stat. 17 G. 3, c. 56, s. 10, empowers two] 


Action on the case against A. H. and C. his 
wife. C. was of age, A. B. an infant. 'I’he 
question was, how were the defendants to 
appear and defend? The infant could not ap- 
point fin attorney for the wife, and she could 
not appoint one herself, (Co. Litt. 135j. Upon 
the usual form of petitition to assign guardian, 
: altered to meet the circurnstaijces, and a con- 
j sent by the guardian to defend for both the 
; defendants, 

I Mr. Baron Platt, after hearing a statement 
I of the facts, made the following order : •— 

I F. G. 'v Upon reading the ])etition of 
I V. f A. B. and the affidavit of H. /., 

I A. B. and 1 do admit /. K., of, &c,, to 
’ C. his wife. J defend this action for the defend- 
ant A. B.y (who is an infant under the age of 
■21 years,) and also for C., the wife of the said 
i A. B.. during the minority of the said A. E. as 
' his guardian. 


THE EOmjR’S LETTER BOX. 

The entire list of the Public General 
Statutes of the last session uas given in the 
last number. The extraordinary length of the 
List of Local and Personal Acts will render it 
necessary to divide it. 

Every statute of the session in any way 
useful or interesting to the profession, either 
has been alread}^ or will be, given verbatim. 

The Notes or Commentary on the Bank- 
ruptcy and Insolvency Act will be found at 
429 ) ante. 

The Letter from Birmingham has been re- 
ceived. 

We are obliged to our learned oorrespondent 
M. W., and will attend to his friendly sug- 
gestions. 

The Legal Almanac, Year-Book, and 
Diary for 1848, much enlarged and improved, 
will be published early in November. Infor- 
mation and suggestions should be sent early. 
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“ Quod magia ad nos 

Pertinet, et nescire malum est^ agitamus/' 

Horat* 


expensEaS of witnesses 

AND 

COSTS OF ELECTION PETITIONS. 

The summary of the Law of Elections 
and I^llection Petitions, submitted to our | 
readers in preceding numbers, would be 
incomplete, if the expenses of witnesses • 
summoned to give evidence before election : 
committees, and the costs incidental to ’ 
election petitions, remained without notice. 

As already intimated, the witnesses pro- 
posed to be examined before a select com- . 
mittee may be summoned, either by tlie 
Speaker’.s warrant, issued by virtue of a 
general order, before the select committee 
1ms been constituted, or by the order of 
the chairman of the select committee. In 
either event, it is expected that the wit- 
ness’s travelling expenses should be ten- 
dered or paid before he is called on to 
appear before the committee; and if this 
precaution has not been taken, tlie wit- ; 
ness may refuse to give his testimony. ■ 
Other expenses of witnesses, for loss of ; 
time, &c., are the proper subject of taxa- 
tion, and are recoveralile from the party ’ 
liable to pay the same in the same manner 
as the ordinary costs of election petitions, 
as hereafter stated. i 

The stat. 7 &: 8 Viet. c. 103, expressly | 
provides in what cases costs shall be pay- | 
ablejrom one party to the other, in the 
event of a controverted election and pe- 
tition. The cases with respect to which 

» Hertford case^ I Per. & Kii, 561 ; Norwich 
case^ id. 673 ; Southampton case. Bar. & Aust. 
380 ; Lytne Regis, id. 460. 

VoL. xxxiv. No. 1,018. 


provision is made by the statute are 1st, 
Where costs are incurred by parties in 
opposing a frivolous and vexatious petition ; 
2ndly, When the opposition to a petition Is 
declared to be frivolous and vexatious ; 
3rdly, Where no party appears to oppose a 
petition complaining of an election or 
return which the committee declare to be 
vexatious or corrupt; 4thly, Where ob- 
jections are taken to the votes of particular 
voters, which the committee pronounce 
frivolous or vexatious ; and lastly. Where 
costs arc incurred with respect to specific 
allegations made before a committee, with- 
out reasonable or probable grounds. 

In the first four cases enumerated, the 
obligation to pay and the right to receive 
costs arise upon the report made by the 
select committee to the house. If the 
committee report, that the petition referred 
to them appeared to be frivolous or vexati- 
ous, the parties who appeared before the 
committee in opposition to the petition are 
entitled, without more, to recover from the 
persons, or any of them, who signed the 
petition, the full costs and expenses 
which such party shall have incurred in 
opposing the same.”'* So, if the committee 
report that the opposition to a petition 
appeared to be frivolous or vexatious, the 
petitioners shall be entitled to recover 
from the parties opposing, with respect to* 
whom such report shall be made, ‘‘ the 
full costs and expenses wliich such pe- 
titioner O!* petitioners shall respectively 
have incurred in prosecuting their pe- 
j tition.’' \A'here no party appears before a 
' committee to oppose a petition complain- 


** 7 & 8 Viet. c. 103, 8. 88. 


X 
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ing of an election or return, and the sitting 
member or members have not given notice 
of their intention not to defend, and the 
committee report to tlie house that the 
election Dr return appeared to them to be 
vexatious or corrupt, the petitioners shall 
be entitled to recover, either from the 
sitting members, if any, or from an^ person 
admitted by the liousc to oppose \he pe-; 
tition, the costs incurred in prosecuting 
such petition* In the fourth case above 
referred to, when an objection is stated 
against the name of a voter, and the com- 
mittee is of opinion that such objection was 
frivolous or vexatious, the committee is re- 
quired to report this to the house, to- 
gether with their opinion on the other: 
matters relating to the said petition and ‘ 
then the opposite partj^ is entitled, irre- ; 
spective of the opinion of the committee, j 
or any other matter, to recover from the ' 
party on whose behalf such frivolous or ! 
vexatious objection was made, the costs | 
incurred by reason of such objection* In j 
the instance last enumerated, where cither ' 
party makes a specific allegation with re- 
spect to the conduct of the other party or 
his agents, and the committee is of opinion 
that such allegation was made without any 
reasonable or probable ground, no report 
to the house is made necessary by the 
statute, but it enacts, that it shall be 
lawful for the committee to make such 
orders as to them shall seem fit, for the 
payment, by the party making such un- 
founded allegation to the other party, of 
all costs and expenses which shall have 
been incurred by reason of such unfounded 
aliegatioD. (Sec* 92.) 

The mode of ascertaining the costs, 
arising upon the report or order of a select 
committee, and the expenses payable to any 
witness summoned before a committee, is i 
also specified in the statute, and is as fol-| 
lows : — Upon application to the Speaker, 
npt later than three months after the de- ! 
termination of the petition, he directs the 
costs to be taxed by the examiner of re- 
cognizances^ who reports tlie amount there- ! 


the several' parties to recover the same, in 
all cases and for all purposes whatsoever.** 
(Sec. 93*> 

For the purposes of taxation, the taxing 
officer is empowered to examine any party 
claiming costs> and all witnesses tendered 
to him for examination, upon oath ; and 
also to receive affidavits relative to such 
costs. The affidavits may be sworn either 
before the examiner of recognizances or 
any -Master in Chancery, or before a jus- 
tice of the peace- When the amount of 
costs has been ascertained and certified in 
the manner above slated, the 9oth section 
points out how the amount may be re- 
; covered. The party entitled to recover, 
or his executor or administrator, is em- 
powered to demand the amount certified by 
the Speaker, from any one or more of the 
persons made liable to the payment there- 
of ; and in case of non-payment, the amount 
may be recovered by action of debt in any 
of her Majesty’s Courts of Record at 
Westminster or Dublin, or in the Court of 
Session in Scotland. In such action it is suf- 
ficient for the plaintiff to declare that the 
defendant, or defendants, is or arc indebted 
I to him in the sum mentioned in the ceriifi- 
|catc, and upon filing the affidavits with the 
certificate and affidavits of such demand, 
the plaintiff is declared to be at liberty 
to sign judgment as for want of plea hynU 
dicitj and take out execution for tlie sum 
mentioned in the certificate, with costs of 
! the action according to the due course of 
I law.” This provision is framed in such a 
I manner as to render the intention of the 
! legislature a matter of some doubt* If it 
I be intended to preclude the defendant 
I from pleading, the bringing an action and 
[filing a declaration seems rather an unne- 
1 cessary form. If the defendant is at liberty 
i to plead and neglects to avail himself of 
the privilege, it is no boon to the plaintiff 
that in such a case he may sign judgment 
for want of a plea. The section concludes 
w ith a proviso, that the validity of the cer- 
tificate, the Speakers hand -writing being 
verified, shall not be called in question in 


of, with the name of the party liable to pay, 
and the name of the party entitled to re- 
‘ceive the same* The Speaker then signs a 
certificate, expressing the amount of costs 
allowed^ and the nan)e of the party by 
whom and to whom the same are to be 
paid,*’ and the act declares, tliat ‘^such 
certificate, so signed by tlm Speaker, shall 
be conclusive evidence, as well of the 
amount of such demands, as of the title of 


« This ])rovislon is not affected by the House 
of Commons Taxation Act, (10 & H Viet, c. 
66,) passed during the last session, and printed 
ante, p. 337, which relates exclusively to costs 
charged in respect to private bills, &r in 
complying with the standing orders rela- 
tive to such j)rivate bills, and in preparing, 
bringing in and carrying the sanie through, 
or in opposing the same in the House of Com- 
mons. 
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any courts upon the allegation of any matter 
anterior to the date thereof ; from which 
we infer it is intended, that the defendant 
should be at liberty bj' pleading or other- 
wise to show that the demand arising upon 
the certificate has been satisfied, or released, 
or that any thing has occurred subsequent 
to the date of the certificate, which would 
furnish an answer to the action. 

When several parties are jointly and 
severally liable under the Speaker’s certifi- 
cate, and the amount has been recovered 
from orie person, lie may recover contribu- 
tion from the other persons liable in pro- 
portion to their number and the extent of 
the liability of each perF( 

With respect to the recognizance, which 
we have seen (ante, p. J185) is entered into 
by and o;; behalf of tl»e petitioners, before 
the presentation of the petition, the course 
of proceeding is s})ecined in the 97th 
section- It is therein |)rovided, that if any 
pctitioTier refuse, for the space of seven 
chn-s after demand, to paj' a witness sum- 
moned on his behalf*, the sum certified by 
the S|)eaker to be due to sucli witness, or; 
refuse, for the space of six months after 
demand, to [)ay any party appearing in 
opposition to the petition, the sum certified 
to he due to such party for costs, and such 
refusal shall be proved to the Speaker’s 
satisfaction by affidavit,'^ within one year 
after the granting of such certificate, then 
cvcT}^ person vvlio shall have entered into 
such recognizance shall be held to liave 
made defiiult, and the Speaker shall certify 
such recognizance into the Court of Ex- 
chequer. The recognizance is llien dealt 
with precisely in the same manner as if it 
were estreated from a court of law. 

It is scarcely necessary, perhaps, to add 
in conclusion, tliat in tlic numerous in- 
stances in which select committees do not 
feel called upon to report, either that the 
petition appears to them to be frivolous or 
vexatious, or that the opposition to the 
petition appeared to be frivolous or vexa- 
tious, the result is, that neither party is en- 
titled to call upon the other for costs ; or, 
in other words, both parties bear the ex- 
penses they have respectively incurred in 
the course of the inquiry before the 
committee. 

** The affidavit or affidavits used to satisfy 
the Speaker, should he sworn before a Master 
in Chancery, who is required to certify the 
same, 7 & s'Vict. c. 103, s. 97. 


CITY OF LONDON SMALL DEBTS 
ACT. 

' • 

This act (10 & 11 Viet. c. Ixxi.) will 
come into operation on the !29tli instant. 

I la our next number we shall submit it to 
'our readers. In the mean time it may be 
satisfactory to state, that by the 7oth sec. 
the judge is empowered to settle and regu^ 
late the fees to he taken by barristers-at- 
law arrd attorneys practising in the court, 
and to direct in what cases the expenses 
of employing tliern shall be allowed on tax-* 
1 ation of costs. 

It will be recollected, that by the Gene- 
ral County Courts Act (9 & 10 Viet. c. 
9.5, s. 91), the attorneys’ fees are limited 
ro wiiere me uuul is iiui more iiiuii 
5/., and above that sum, and the bar- 
risters’ fee to 1/. IfS. Gd. 

A similar power should be given to the 
judges regarding the County Courts ge- 
nerally as is now given to tlie City of 
i London. 


NOTICES OF NEW BOOKS. 

I .i Practical Treatise on the Law of Part* 
ners/uji ; including the Law relating, 

to Joint- Stock Companies ; with an 
Appendix of Pi'ccedents^ Formsy and 
Statutes. By Andrew Bisset, Esq., 
of Lincoln’s Inn, IJarrister-at-Law. 

[ London ; Stevens and Norton, and 

Bcnning and Co. 1847. Pp. 935. 

In commercial and trading matters it is 
a general, if not an universal, rule, tliat the 
public is benefited by competition. The 
spirit of rivaiship may, however, be carried 
too far. The monopolist may charge the 
community too much; — railway kings 
may be too arbitrary ; but on the other 
hand, numerous competitors in the race of 
cheapness may force an unnatural demand 
which cannot endure long, and whilst they 
ultimately ruin themselves, may inflict 
serious injuiy on all connected with them, 
and to a certain extent, on the public in 
general. The Juste milieu is rarely pre- 
served. 

As in commerce and liandicraftmanship, 
so in literary and legal authorship, the 
labourers in the field are generally too nu- 
merous. If an unexplored region be dis- 
covered by some fortunate adventurer, 
whose skill and diligence might reap an 
abundant harvest, a host of rivals rush in 
to divide the empire. According to a 

X 2 
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delicate comparison between tne numb^ 
of counsel and the number of chancery 
suits, there are more pigs than teats.” 

In almost every dcparjlment of legal 
study there are several treatises, each suc- 
ceeding writer laying claim to some pe- 
culiar merit, and not always acknowledging 
the kid he has received from his prede- 
cessors. We would not, indeed have it 
understood that any one is entitled to 
monopolize a particular subject; but wc 
think a new treatise on precisely the same 
topic can only be justified by some 
essential defects in the existing work, or 
sDine striking improvements in the method 
of treatment, accompanied by new and 
important materials. In this age of new 
statutes and new decisions on the construc- 
tion of them, the legal writer has, however, 
a very plausible excuse for introducing a 
new book wherever those statutes and de- 
cisions have effected anj' material altera- 
tions in the law'. 

Amongst the various subjects which 
have engaged the attention of our learned 
friends in the walks of legal literature, that 
of the Law of Partnersiup was likely to 
hold a prominent place* Tlie multitude of 
*oint«stock companies w ithin the last tw enty 
years, and lastly, the numerous railw'ay 
companies, have largely increased the im- 
portance of this department of the law. 

Mr. Bisset, the present author, con- 
ceives, that notwithstanding the number 
of treatises already published on the 
Law of Partnership, it is unnecessary 
to offer any apology for the appearance 
of another work on that subject at the 
present time. Besides containing the 
laare recent cases as well as statutes, one 
or two points will, he hopes, be found to 
have received in his pages further elucida- 
tton than they have before had. He 
missions in particular that he has been 
enabled to state the result of the cases as 
to the conversion of real estate belonging 
to, a partnership, more accurately than had 
before been done, in consequence of having 
beeir furnished by his friend Mr. William- 
soh, one of the counsel in the cause, with 
his manuscript note of the points decided 
in the case oX Phillips v. Phillips, 1 M. & 

Jit the first part of big work Mr. Bisset 
treatsOf tliC' Law of Ordinary Partnership, 
under the following heads 

1. What constitutes partnership* 

2. Interest of partners in partnership pre- 
pay. 


3. rowers of one partner to bind the finn» 
and consequent liabilities of his co-partnera. 

4. Causes of the ilissolution of partnership* 

5. Consequences of the dissolution. 

C. Legal remedies between, by, and against 
partners. 

7. Equitable remedies between, by, and 
against partners. 

8, Deeds of partnership and their construe- 
I lion. 

I In Part 2, the author considers the Law 
jof Joint Stock Companies, w'hich he 
I arranges thus : — 

1. Joint-stock companies before the 7 & 8 
' Viet. c. 1 10. 

2. Joint-stock companies within the 7 & 8 
Viet. c. 110, not requiring the authority of 
parliament. 

3. Railway and other joint-stock companies, 
requiring the authority of ])arijament, ^vithin 
the 7 & 8 Viet. c. 110, for some purposes, but 
not for others. 

4. Banking coini)anies. 

fi. Dissolution of joint-stock companies, 

^ 6. V'hat constitutes partnership in theso 
companies, 

7. Legal remedies affecting joint-stock com- 
panies, their individual members, and strangers. 

8. Suits in equity between joint-stock com- 
panies and strangers. 

0. Suits in equity among the shareholders of 
joint-stock companies. 

Mr. Bisset states that he is indebted 
for the chapter on “ Legal llemcdies be- 
tween, by, and against Partners, in the 
{first part of the w'ork, and that on “Legal 
I Remedies affecting Joint-Stock Companies, 
i their Individual Members, and Strangers,” 
jin the second part, to his friend Mr. John 
; Dekewer Frampton, of Lincoln s Inn ; and 
lie observes, that 

the recent cases of Reynellv, hetcis, and 
Wyldw Hopkins, 10 Jurist, 972,* in the Court 
of Exchequer, the opinions of the court have 
further confirmed the conclusion stated intbie^ 
work, that there is no partnership or quasi^ 
partnership before complete registration or in-- 
corporation; hut theso opinions appear to 
narrow the liability of the members of a pro- 
visional committee to those cases ‘ where there 
is evidence that the defendant has not only con-' 
Rented to he a provisional committee-man, but 
has authorised his name to be inserted in a 
prospectus, not generally, but a particular 
pros])ectug, in which in some eases certain per- 
sons are described as the committee, in 

others solicitors are named, or engineers, or a 
eecretary.' The inference to be drawn must 
depend upon the terms of each partieular pro- 
spectus. In such cases it must be shown that 
the contract sued on was made by the defend- 
ant, either personally, or by an agent duly con^- 

» And see 33 L. O. 116. 
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fititated for the purpose of making it ; and the 
jury in determining this question^ are^ with due 
assistance from the judge, to ' apply the legal 
principles affecting tihe relation of principal and 
^Dt.’^ 

We have thus stated Mr. Bisset’s claims 
to the attention of the profession. We 
cannot undertake to institute a minute 
comparison between his labours and those 
of previous text writers, either on the 
general subject of partnership, or the par- 
ticular one of joint-stock companies. The 
present author has brought down the sta- 
tutes and decisions to the time of publica- 
tion, and herein consists the merit of most 
of our modern treatises. 

NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

ADMINISTRATION OP POOR LAWS. 

10 & 11 VicT. c. 109. 

An Act for the Administration of the Laws for 
Relief of the Poor in England. [23rd July, 
1847.] 

1. 4 5 JV, 4, c. 7t>. — Appointment of com-^ 

missioner $» — Whereas an act was passed in the 
4 & 5 W. 4, intituled, *‘An Act for the 
Amendment and better Administration of the 
Laws relating to the Poor in England and 
Wales;’’ and divers acts have since been 
passed for the amendment of the said act, or 
otherwise relating to the laws for the relief of 
the poor in England : And whereas the admi* 
nistration of the laws for the relief of the poor 
in England is subject to the direction and con- 
trol of the Poor Law Commissioners, whose 
commission will tjxpire at the end of the session 
of parliament next after the 3l8t day of July, in 
this year, and it is expedient to make further 

J rovision for the administration of the said 
iW8 : fie it enacted by the Queen’s most ex- 
cellent Majesty, by and with the advice and j 
consent of the Lords spiritual and temper^, | 
ft&d Commons, in this present parliament 
assembled, and by the authority of the same. 
That It sh£^ be lawful for her Majesty, by any 
letters patent, or by any commission or com- 
imssions to be issued under the Great Seal of 
Great Britain, from time to time to nominate, 
constitute, and appoint, during pleasure, such 
person or persons as her Majesty shall think 
fit to he, and who shall accordingly be and be 
styled, Commissioners for administering the 
Laws for' Relief of the Poor in England and 
whetMver in this act the word commissioners 
shall be used without addition it shall be ted&en 
to mean the said commissioners for administer* 
ing tihte laws finr relief of the poor in England. 

2. OammissiOiters ex q^cio. — And be it 
enacted. That the Lord President of the Council; ; 
tifie Lord Privy Seal, her Majesty’s Principal I 
Secretary of State for the Home Department, I 
and the ChanesUev of Che Exchequer for the 


time being shall be, by virtue of their resp^ 
tive offices, commissioners for administering 
the laws for relief of the poor in England, with 
the person or persons nominated in ony such . 
letters patent or commission as aforesaid, and 
shall have the same powers as if they were ex^ 
pressly nominated in such commission. 

3. When commissioners shall enter on their 
office . — And be it enacted, that notice of the* 
issue of every such commission shall be pnlK 
lished in the London Gazette : and the com- 
missioners first appointed under this act shall 
enter on their office, and all the powers by this 
act vested in them shall take effect, on the day* 
after the first publication of such notice in the- 
London Gazette. 

4>. Who shall preside at meetings of the eom^ 
missiouers . — And be it enacted, ITaat the com* 
missioner first named in any such letters patent 
^ of commission for the time being shall he and 
be styled the President and whenever in 
the absence of the president two or more of the 
commissioners shall meet for the execution of 
any jjowers vested in thc;m bythis act, thecom* 
missioner next in order of nomination in thu 
said commission or this act, of those who shall 
be present, shall for the turn preside ; and if 
! the commissioners present at any meeting shall 
be equally divided in opinion upon any ques- 
tion before them, the president, or in his ab- 
sence the commissioner presiding at that meet* 
ing, shall have a second or casting vote. 

6. Seal of the commissioners , — And be it 
enacted. That the commissioners shall cause a 
seal to be made for their use, and such seal 
shall have the same force and effect as the serf, 
of the Poor Law Commissioners now has . in 
England, and documents purporting to be 
sealed or stamped therewith shall be received 
in evidence in like manner and with the like 
effect as documents scaled or stamped with the- 
seal of the Poor Law Commissioners are now 
received in evidence. 

6. Appointment of secretaries, clerhs, 

And be it enacted. That the cbmmissibneM 
shall from time to time, by order under thefr 
seal, appoint two secretaries, and may, by n 
like order under their seal, remove any secrw* 
tary so appointed, and shall also from time to 
time appoint so many clerks, messengers, and 
servants as shaU be allowed by the Lord H^h 
Treasurer or the Commissioners of her Hfk- 
jesty^B Treasury • and all the persons so ap*i 
pointed shall hold their offices daring thU 
pleasure of the commissioners. ^ * 

7. l^ho are competent to act in execution 
flof.— And be it enacted. That any two of tha : 
said commissioners, or the said president aUmfbr 
except as hereinafter provided, shall be com- 
petent to act in the execution of any powrins - 
vested in the commissioners by this act ; 
rided that no act of the commisriorters wmfcil 
is required to be iindei* their sesd, or whicllf 
done by the Poor Law ComraiBsioners; nrt l L . 
have been done under their hands and seaL 
shall be of any validity unless it shall pmpoprt 
\to ho signed ny at least two of the co^ixim* 
[sioners, or by the president, and if signed 
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the president alone, countersigned by one of the beset forth in the summons, and may make 
secretaries to the commissioners ; and during inquiry and require returns, and require and 
any vacancy among the commissioners, the enforce the production upon oath of books, 
surviving* or continuing commissioners or com- contracts, agreements, accounts, maps, plans, 
missioner may continue to act with the same surveys, valuations, and writings, or copies 
powers and in the same manner respectively as thereof respectively, in anywise relating to any 
oefore sTich vacancy. such matter, and the commissioners, or any 

8. Salaries. — And be it enacted, That there one of them, may upon such matters administer 
shall be paid to the president and to the said oaths, and examine upon oath all persons so 
secretaries, clerks, messengers, and servants, . brought before them or him, and, when they 
such salaries as shall be from time to time re- | or he shall think fit, instead of requiring sucn 
gulated hy the Lord High Treasurer or the > oath as aforesaid, may require any such person 
Commissioners of her Majesty’s Treasury, but ; to make and subscribe a declaration of the 
no commissioner, other than the said president, truth of the matters respecting which he shall 
shall be entitled to have any salary or remune- have been or shall be so examined : ftovided 
ration for acting in the execution of this act. ^ always, that no person shall he required, in 

9 . President and one secretary may sit in the obedience to any such order, to go more than 
House of Commons. — And be it enacted. That.' 10 miles from the place of his abode : Provided 
the office of president shall not be deemed such| also, that nothing herein contained shall cm- 
an office as shall render the person holding | power the commissioners to require the pro- 
such office incapable of being elected, or of! duction of the title, or of any paper or deed re- 
sitting or voting as a member of the Commons; lating to the title of any lands, tenements, or 
House of Parliament, or as shall avoid his ; hereditaments, not being the property of any 
election if returned, or render him liable to any ’ parish or union. 

penalty for sitting or voting in parliament ; andi 1*2. Rejical of certain enactmejifs as to the 
that one only of the said secretaries shall at the i records of the ronnnissioners 5 d Viet. c. 57* 
same time be capable of sitting and voting in j -i«^And he it enacted, that so much of the said 
the Commons House of Parliament. | act of the 5 W. 4, or of any act ])assed in the 

10. TVansfer of powers and dvties of the Poor \ 6 Wvt.^ miiiulet] “An Act to continue until 
Law Commissioners, — And he it enacted. That tlie 3l8t day of July, 1847» and to the end of 
on the day on which the commissioners first the then next Session of Parliament, the Poor 
appointed under this act shall enter on their Law Commission, and for the further Ainend- 
office, all the powers and duties of the Poor ; rnent of the Laws relating to the Poor in 
Law Commissioners with respect to the adini- : England,” or of any other act as would require 
nistration or control of the administration of, any minute of the opinion of each of the corn- 
relief to the poor throughout England, and all • missioners to he made in the record of their 
other powers and duties now vested in them, i proceedings in cases of final difference of 
shall be transferred to and vested in the com- opinion upon any order or proceeding, or as 
missioners, and shall be thenceforth exercised would reejuire any record or general report of 
by them, and by the commissioners appointed ■ the proceedings of the commissioners to be 
from time to time in and by any new commis- submitted to one of her Majesty’s Principal 
eion or letters patent under tlie provisions of i Secretaries of State, shall be repealed. 

tiiis act, and all provisions in any act relating to | 13. Annual Report to her yinjesty to he laid 

the administration of relief to the ]) 0 or \n ' before parliament. — And be it enacted, That 
England, or to the powers or duties of the Hoorj the commissioners shall once in every 3 'ear 
Law Commissioners, shall be construed as if! submit to her Majesty a general report of their 
in the said several acts the commissioners had 1 j)roceedings, and every such geneial report 
been nanled instead of the Poor Law (Jominis- i shall he laid before both houses of parliament 
sioners, subject, nevertheless, to any amend- j within six weeks after the date thereof if par- 
liients made by this act, either as to the sub- ; liament be then sitting, or if ])arliarnGTit be not 
stanch or manner of exercising any*' of the; then sitting, within six weeks after the next 
potrers of the said Poor Law Commissioners; meeting of parliament, 

ah# at the same time all powers and autbo- 14. How rules are to he belt 

litfes vested by any act in the Poor Law Com- enacted. That from and after the day on which 
missioners ap]>ointed under the first- recited the commissioners first appointed under this 
act,: ^ any passed for the amendment! act shall enter on their office the power Tested 
thereof, shall cease, and all secretaries, assist-! in the Poor Law Commissioners to make ‘rules, 
mt s^t^lartes^ clerks, messengers, and <»fficcrs orders, and regulations, and from time to time 
^pointed and employed by the said Poor Law to vary or rescind the same, shall be vested in 
Commissioners in the business of their office the coininissioners constituted iinder this act, 
shall cease to hold their several offices and em- to be exercised by them in the manner hsrein- 
^oyhieiits^ : after specified, and the commissioners shall 

11. 'Power to suminon vfitnesses,^ And be it make all such rules, orders, and regulations; 
enacted, that the commiseioiiers, by summons under their seal, except such as are intended 
under their seal, may require the attendance of only for their own guidance dr nrocedure/ or 
all iMeraons Upon any matter connected with for the guidance or procedure or any persons 
the' execution of any- of the powers , try law appointed or emidoyed bythemfor the buisiness 
vested, in them at such time and place as shall of their office, and shall make all general rules 
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under their seal, and under the hands of three the poor, and to take part in the proceedings, 
ormore of the commissioners, of whom the but not to vote at such board or meeting, 
president shall be one. 21^ Injectors rn^y summmL witnesses.’r^X]^ 

15. Definition of general rules. — ^And be it be it enacted. That the said inspectors inaf 

enacted. That every rule, order, or regulation summon before them such persons as they xn^y, 
of the commissioners which at the time of think necessary for the purpose of feeing exn 
issuing the same shall be directed to and affect amined before them upon any matter concern*^ 
more than one union, shall be deemed a ing the administration of the laws relating tor 
general rule, and every rule, order, and regula- the relief of the poor, or any other matter 
tion made to vary or rescind a general rule, placed by law under the control or regulation, 
whether it be directed to or affect one or more of the commissioners, or for the xmrpose of 
than one union, shall also be deemed a general producing and verifying upon oath any book8> 
rule. contracts, agreements, accounts, writings, or 

16. Repeal of part of 4 6 JV. 4^ c. 76, as copies of the same, in ai.ywise relating to such 

to making general rules. — And be it enacted, matter, and not relating to or involving any 
That from and after the day on which the com- | question of title to any lands, tenements, or 
missioners first appointed under this act shall ! hereditaments not being the property of any 
enter on their office so much of the said act of j parish or union, and may examine any person 
the 4 & 6 W. 4, as relates to the making of i whom they shall so summon, or who shall 
general rules by the Poor Law Commissioners, ! voluntarily come before them to be examined 
or to the time or manner when or how any j upon any such matter upon oath, which each 
such general rule shall operate or take effect, | of the said inspectors shall be empowered to 
or to the disallowance of any such general rule, | administer, or instead of administering an oath,, 
or any part thereof, shall be rtqiealed- [ the inspector may require the party examined 

17. Disallowance of general rules hy the to make and subscribe a declaration of the. 

Queen in council. — And he it enacted, I'hat if truth of the matter respecting which he shall 
her Majesty shall be pleased at anytime, by j have been or shall be so examined; and all; 
the advice of her Privy Council, to disa]low*j summonses made by any such inspector for 
any such general rule, or any part thereof, the j any such purpose as aforesaid shall be obeyed 
same, so far as it shall have been so disallowed, j by all j)ersons as if such summons had been 
shall cease to be of any force or validity, except the summons and order of the commissioners!, 
as to all things lawfully done under the | and the nonobservance thereof shall be [)iimsli- 
before such disallowance, which shall be and able in like manner ; and that the costs and 
continue to be valid. expenses of such person so summoned shall be 

18. Confirmation of existing rttles. — Provided paid in such cases and in such manner as the 
always, and be it declared and enacted. That costs and expenses of persons summoned under 
all lawfiil rules, orders, and regulations of the the authority of the first-recited act are nowp 
Poor Law (Joimnissioners made before the day payable : Provided always, that no person shg.ll 
on which the coinraiasioners first appointed be rec^uired in obedience to any such summonO. 
under this act shall enter on their office shall to go or trav'el more than ten miles from 
continue in full force and effect until rescinded place of abode. 

or varied under the authority of this act. 22. Special inquiries. — And be it enacted^ 

19. Appoinlment of inspectors. — And be it That so much of the said act of the. 6 Viet, aa.- 
enacted. That the commissioners shall from I relates to the appointment of any assistant 
time to time, by order under their seal, appoint I cormnissioner or of any ]»erson for the purpose, 
so many fit persons as shall be allowed by the; of conducting any special inquiry as an aey 
Lord High Treastirer or Commissioners of her sistant commissioner shall be repealed ; and: 
Majesty’s Treasury, to be irispecUirs, to assist; that, whenever it may seem fitting to the cpni?. 
in the execution of this act and of other acts! missioners, they, wth the- consent of tbe Lord 
now or which shall be hereafter in force for the | lligli Treasurer or the Commissioners of her 
relief of the poor in England, and may from Majesty’s Treasury for the time being 5 may^ 
time to time assign to the inspectors so ap- appoint some fit person to act as an inspector 
pointed, or any of them, such duties in the for the purpose of conducting any special in- 
execution, of this act as they may think fit ; and quiry for a period not exceedng 30 days, and 
the commissioners, by order under their seal, the said commissioners may delegate to every- 
may remove all or any of the said inspectors, person so appointed for the purpose of cpnf , 
and appoint others in their stead ; and there ducting such inquiry all such of the powers of. 
shall be paid to every such inspector such the said commissioners as they may deem npy: 
salary as shall be from time to time regulated cessary or expedient for summoning witnesaeft, 
hy the Lord High Treasurer or the Cominis- and conducting such inquiry. 

sinners of her Majesty’s Treasury. 23. Persons being married^ abope 60 years cf}. 

.20. Duties qf inspectors. — And be it enacted, age^ not compelled^ to live apart m .workkouseei^. 
That the said insjiectors, and each of them^ — Provided always, and be it enacted* 
shall be . ;entitled to visit and inspect every when any two persons, , being . \ husband and 
workhouse or place wherein any poor person in wife, both of whom shall be above the 
receipt Of .relief shall be lodged, and to attend 6o years, shall be received into anyworkhoUfUS^y 
every board.of^ guardians and every parochial in pursuance of the provisions of the . said 
and other local meeting held for the relief of cited act, or of this act* or of any rule* ordei^ 
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qr re^uJation af the coizoxussiodoiers appointed 
by authority of this act, such two persons shall 
not be compelled to live separate and apart 
firom each other in such workhouse. 

M. For enmffinff the due visitation of worh^ 
hsmses - — And be it enacted. That in lidl cases 
wbere boards of guardians neglect to appoint a. 
Tssitiiig committee for the purpose of visiting 
the workhouse of the union, or when three 
BttMiths shall have elapsed during which such 
earamittee shall have neglected to visit such 
imkhouse, the Poor Law Commissioners shall 
be required to appoint a visitor, not being one 
oi the guardians, at a salary to be fixed by 
them, to be paid out of the general fund of the 
union : Provided always, that the appointment 
of any such paid visitor shall cease at the expi* 
lation of three calendar months next after the 


England, and everything lawfully done under 
the same, or in pursuance thereof, and all 
lawful acts and proceedings of the Poor Law 
Commissioners, and their assistant commis- 
sioners, and any officers acting under them, or 
in virtue of the said acts, or any of them, or 
under their authority, or by any other person 
acting in the administration of the laws for the 
relief of the poor in England, on or befoore the 
day when ttie commissioners first appointed 
under this act shall enter on their office, shall 
be as valid as if this act had not been pwsed ; 
and every suit or other proceeding, civil or 
criminal, begun before the last-mentioned day, 
in the name and under the authority of the 
Poor Law Commissioners, shall have the same 
force and effect, if continued in tlieir names 
under the sanction of the commissioners, as if 


aqipointment of any risiting committee by the the Poor Law Commissioners had continued 
guardians, subject, nevertheless, to his re- to act in execution of the said acts of parliar 
appointment in case of any repetition of such ment ; and nothing herein contained shall in 
neglect of the guardians or visiting committee any way take away or interfere with any right 
as ^oresaid. of action or of defence to the same, or any 

26. For confirmation of the proceedings of liability to be sued or prosecuted for any 
hoards of guardians — And be it enacted. That penalty, for or against any person under the 
in any civil or criminal proceeding it shall not said acts, or any 'of them, according to the re- 
be necessary to prove the sending of the spective provisions thereof, which shall have 
original order of the Poor Law Commissioners, accrued wholly or in part before the last- 
or of the commissioners constituting any board mentioned day. 

^ v • ^ • V • ^ rs cji Fy * * *. 


of guardians, in any case in which any persons 
professing to form a board in obedience to such 


28. Commission to cmitinue for five years . — 
Provided always, and be it enacted, That no 


order shall have taken upon themselves to act, commissioner constituted under this act, nor 
and shall have continued for three years to act, any inspector, secretary, or other officer or per- 
ni the execution of the laws for the relief of the «on to be appointed and employed by the corn- 
poor ; and in no proceeding shall it be lawful missioners in the business of their office under 
to question the qualification or validity of the this act, siiall continue to hold his respective 
election of any person as a guardian after the office under this act, or exercise any of the 
end of twelve months next following the powers given by this act, for a longer period 
Action, or the time when the alleged disquali- than five years rext after the day of the passing 
fication or want of qualification of the person of this act, and thenceforth until the end of the 


Action, or the time w'hen the alleged disquali- i than five years rext after the day of the passing 
fication or want of qualification of the person | of this act, and thenceforth until the end of the 
against whom such proceeding shall be directed j then next session of parliament ; and from and 
shall have arisen. after the expiration of the said period of live 

26. Penalties for giving false evidence^ or re- I years, and of the then next session of parlia- 
fusing to give evidence . — And be it declared ! ment, so much of this act as enables her Ma* 
and enacted. That every person who upon any j jesty to appoint any commissioner sh^l cease 
examination under the authority of this act to operate or to have, any effect whatever. 

BhaJl wilfully give false evidence, or wilfully 29. Interpretation of act . — And be it enacted, 
make or subscribe a false declaration, shall, on I That this act shall be construed in the same 
bring convicted thereof, suffer the pains and j manner as the said act of the 5 W. 4, and the 
penalties of perjury; and every person w’hojsaid act of the 6 Viet., and the several acts 
Aall refuse or wilfully neglect to attend in I passed for the amendment of the said acts or 
obedience to any summons of the commis- i either of them, and as one act with the same^ 
gioners, or any inspector, or to give evidence, and with the acts and provisions thereby di- 
orwho shall wilftdly alter, suppress, conceal, reeled to be construed as one act, unless where 
destroy, or refuse to produce any books, con- otherwise directed by this act. 
tnicts, agreements, accounts, maps, plans, 34. Act may he amended^ fyc . — And be it 
emreys, valuations, or writings, or copies of enacted. That this act may be amended or re- 
tbe same, which may be required to be pro- pealed by any act to be passed in this session 
dneed for the purposes of this act, to any per- of parliament, 
son authorized by this act to require the pro- 

dnetion thereof, shall be deemed guilty of a colonial copyright* 


dnetion thereof, shall be deemed guilty of a colonial copyright* 

niisdemeaiicr. i m jl 1 1 mi 

27 . Cotfirmaiiou of pnoceedmgs under recited j • • J 

aett.— And be it enacted* That* save when An Act to amend the Law relating to the Pro- 

1 T .-I • V % -i . w 


varied or repealed by this act, and sahject to 
the provisions herein contained, all the powers 
and provisions of the recited acts and of aH 
other acts relating' to the iriief of tbs poor in 


tection in the Colonies of Works entitled to 
Copyright in the United Kingjdom. £22nd 
July* 1847.] 

1 . 54-6 Viet, c* 46.-8 4* 9 Viet. c. &3.— 
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Her Majesty may suspend in certain cases the ordinance shall come into operation, except ao 
prohibitions against the admission of pirated far as may be otherwise provided therein, ©r W 
hooks into the colonies in certain cases. — may be otherwise directed by such order ua 
Whereas by an act passed in the session of council, anything in the said last recited actor 
parliament holden in the 5 & 6 Viet., intituled in any other act to the contrary not^^ithstand- 
An Act to amend the Law of Copyright,^^ it ing. 
is amongst other things enacted, that it shall 2 . Orders in council to he published in Gazette. 
not be lawful for any person not being the pro- — Orders in council and the colonial acts or or- 
prietor of the copyright, or some person autho- dinances to be laid before parliament. — And be 
rized by him, to import into Jiny part of the it enacted, That every such order in council 
United Kingdom, or into any other part of the shall, within one week after the issuing thereof, 
British dominions, for sale or hire, any printed be published in the hondon Gazette, and that a 
book firs^ composed or written or printed or copy thereof, and of every such colonial act or 
published in any ])art of the United Kingdom linance so approved as aforesaid by her Ma- 
wherein there shall be copyright, and reprinted j jesty, shall be laid before both houses of par- 
in any country or place whatsoever out of the ; liamenl within six weeks after the issuing of 
British dominions: And wliereas by an act ' such order, if parliament he then sitting, or if 
passed in the session of parliament holden in ■ parliament be not then sitting, then within six 
the 8 & 9 Viet., intituled An Act to regulate j weeks after the opening of the next session of 
the Trade of the British Possessions abroad,” | parliament. 

books wherein the copyright is subsisting, first j 3. Act may he amended, ^*c. — And be it en- 
coinjiosed or written or ])rinte(l in the United | acted, That this act may be amended or re- 
Kingdom, and printed or reprinted in any | pealed by any act to be passed in this session of 
other country, are absolutely jirohihited to be j parliament. 
jmj)orted into the British possessions abroad : ' 

And whert?as by the said last-recited act it is 
enacted, that all laws, byelaws, usages, or 
customs in practice, or endeavoured or pre- 
tended to he in force or practice in any of the 
British j)Ossessions in America, which are in 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

From some communications we have re- 


anywise repugnant to the said act or to any act j ceived, we deem it necessary to repeat, that the 
of parliament made or to he math* in the United i principle (as we understand it) on which this 
Kingdom, so far as such act shall relate to and ' 
mention the said possessions, are and shall be 

null and void to all intents and purposes , 1 1 i 

town IS already numerously represented by thjB 


• association is mainly founded is that of a gene- 
j 7'al union of totvn and country solicitors. The 


whatsoever : Now, lie it enacted, by the 
Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords 
spiritual and temjioral, and Commons, in this 
present parliament assembled, and by the au- 
thority of tlie same, That in case the legisla- 
ture or proper legislative authorities in any 
British possession shall be disposed to make 
due provision for securing or fwotecting the 
rights of British authors in such 


Incorporated Law Society. The Country, in 
many parts of it at least, is also well represented 
by its various Local (Societies. They each act in 
their several vicinities with various degrees of 
activity and usefulness. 

The avowed purpose of the founders of the 
new association is to combine the influence now 


in such possession, | , • r * 

and shall jiass an act or make an ordinance for , scattered over the country into one focus, m 

that purpose, and shall transmit the same m the i order that the profession may regain and up- 
proper manner to the Secretary of State, in : social and legal position in the corn- 

order that it may be submitted to her Majesty, ! ^ 

and in case her Majesty shall be of opinion i ^ i. 

that such act or ordinance is sufficient for the j * ©wards this end, the public mind must be 

purpose of securing to British authors reason- j disabused of the prejudice against the generai 
able protection within such possession, it shall . body, which the misconduct or the ignorance 


)f some of its members has occasioned ; and 


-be lawful for her Majest}^ if she think fit so to 

do, to express her royal approval of such act or , , . , , _ • j vu xi. 

ordinance, and thereupon to issue an order in the legislature must be made acquainted with tb© 

council declaring that so long as the provisions justice of the claims of the attorneys and aolioi^ 
of such act or ordinance continue in force with- tors to participate in the honours which belong 
in such colony the prohibitions contained in pn>fession. 

the aforesaid acts, and herein-before recited, t / n fVi- ntimnAM 

and any prohibitions contained in the said acts order effectually to ca.ry out the purpow 

or in any other acts against the importing, association, it is necessary tnat tue pi^o^ 

selling, letting out to hire, exposing for sale or titioners throughout tlie kingdom should im- 
hire, or possessing foreign reprints of hooks medialdy enrol their names as members. Thcfe 
first composed, wrtiten, printed, or published _ fevourable juncture for 

m the United Kingdom, and entitled to copy- ^ ^ a 

right therein, shall be siisjiended so far as re- success of the undertaking. A roeetiog rwili 
gards such colony ; and thereupon such act or take place next month, at which the resvdt' ai 
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the address of the committee will be considered, 
and a large return of names from all parts of 
the country will, no doubt, have an important 
influence on the future measures which the 
committee may deem it expedient to adopt. 

Again, therefore, we recommend every at- 
torney and solicitor to communicate his deter- 
mination to the Committee, who are zealously 
engaged in the establishment of the association. 


PROPOSED ALTERATIONS IN THE 
LAW OF MARRIAGE. 

REASONS FOB REPEALfNG THE 5 & 6 W. 4, 
C. 54. 

Among the reasons for repealing the act of; 
1835 (5 & 6 W. 4, c. 54), which prohibits mar- i 
riage with a deceased wife’s sister, the following 
have been suggested : — j 

I st. That any restraints upon so sacred an 
institution as marriage can be justified only by 
the express command of scrii)ture, or the im- 
perative calls of social expediency : neither of 
which can with any shadow of reason be 
pleaded as a ground for prohibiting the mar- 
riage in question. 

** 2ndly, That there is no eonsangnimty^ or 
blood relationship, between the parties, and 
therefore no physical ground for the prohibi- 
tion. 


the defect ; and others, again conceive that the 
mere celebration of the marriage in such a 
country is sufficient ; — and the consequence of 
these doubts has been, especially among the 
middle class, to make these marriages very fre- 
Quent, the inevitable result of such state of 
tilings must be (as has been truly stated in the 
petitions presented to parliament from almost all 
the most eminent solicitors in the kingdom), 
that, ere long, the legitimacy of the innocent 
offspring of such marriages will be, called in 
question, their titles disputed, and tl^eir lives 
embittered hy family litiyation, f 

8thly, That there is no rational ground for 
objection, that the jmoer to contract a valid 
! marriage with a deceased wife’s sister would 
encourage immorality between tlic husliandand 
the w'ife’s sister during the wife’s life, since the 
universal abhorrence with which adultery of 
this descrij)tion is regarded has been found to 
operate in every country as a sullicient preven- 
tion of the crime ; and it is absurd to suppose 
that any man w'bo could deliberately, during 
the life-time of his w'ife, contemi)late the sedue- 
tioii of her sister, would l)e deterred from Ids 
jmrposc by i.n act of parliament which pro- 
hibits marriage with her after the wife’s deatli,,,. 
but subjects him to no punishment for seducing 
■ her during the wife’s lifetime. 

“ Dthly, That the only otlier plausible objec- 
tion which has been urged against legalizing 
marriage between a widower and his deceased 
wife’s sister, viz, the supposed scandal wddeh 


« 3rdly, That the deceased wife’s sister is would arise from her keeping his housf; and 
almostinvariaI)lythefittestperson to take charge charge of his family, is etpiallyimten- 

of the motherless children, w'ho, under her care, since it w ould rather be inferrcil by all 

are rarely exposed to the proverbial harshness reasonable jiersons, that, if the parties w'crefree 
and injustice of a stepmother. i marry, and w ished to cohabit, they would 

“4thly, That there is no kind of marriage ! that, not marrying, /Aey 
which affords a better chance of domestic hap- * desire to cohabit, 

pincss, inasmuch as there is none in which tlie , ** lOtlily, 'I hat, wliilcone clause of the act of 

parties are likely to have had so many opportu- ■ ^ ^ Viet, c, .54, expressly confirmed all inar- 
nities of becoming acquainted with the temper, riiiges of this description celebrated before a 
feelings, and habits of each other. Riven day, another clause (introduced after the 

5thly, That the experience of the last twelve bill was presented to pariuunent) makes void 
years abundantly proves the inefficiency of a marriages solemnized after that day 

mere conventional prohibition to prevent these thus, to a great extent, defeating the ])uri) 08 e of 
marriages. the noble lord who framed the bill, by casting 

“ fithly, That the existing law, while it is ^ nyrral slur upon those very marriages to 
violated bynumerous individuals in all classes of i which a jireceding clause had given a legal 
society, is producing, among the lowTT classes, j ^ . 

^tensive demoralization; the effect being to] “Lastly, That marriage in tins case is per- 
enable persons to go through the ceremony of j netted, cither with or without dis|K*nsation, in 
marriage, and to deny its legality wdien it suits j almost every other IVotestant as well as Roman 
flieir purpose. Several hundredf? of the paro- ■ Gatholic country, without producing any ill 
cliial dergy, and large bodies of the laity, have ! effects, or diminisliing the freedom of <loinestic 
vlrezAyy in their petitions to parliament^ borne intercourse; and, therefore, the continued ex- 
testimony to the truth of this statement. istence of the restrictions upon these marriages 

•*7thly. That the legal force of the prohibi- in our own Statute Book, is a A7««</iwg rey^roacr/t 
tioii, as applicable to marriages of this kind upon the English nation, proclaiming to the 
solemnized abroad, admits of serious doubts whole world, that, in the opinion of the legis- 
toibngst our m6st experienced lawyers ; — some lature, the pcoj)le of this country are less under 
considering that it works a personal disqualifi- the control of religious and moral principle 
cataon between the parties; which neither rime, than those of any other Christian country, and 
nor place, nor circumstance,' can remove; while restraints upon their eopdact winch sxc 
others, of equally high authority, are ctf opinion found to be unnecessary elsewhere.” 
that ^micile in atiy of the nmtierous countries 
'where such marriages arc lawfnl, will^ remedy 
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IN'fERNATIONAL COPYRIGHT. 

According to an order in council, pub- 
lished in the Gazette of 31st August, it is or- 
dered, that the authors, inventors, designers, 
&c., of any books, i)rints, sculptures, dramatic 
works, musical compositions, and other works 
of literature and the fine arts (in which the laws 
of Great llritain give any privilege of copyright 
to llritish subjects) first published within the 
dominions of the states forming theThuringian 
Union, shall, after the 15th day of July last, 
have a ])rivilege of coj^yright therein, in the 
same manner and for the same ])eriod as is en- 
joyed by liritisli subjects, throughout Great 
Britain, subject to the same ])roviso as to regis- 
tration. 

The same Gazette also contains an order in 
council, dated the lOtli of August, 1847, by 
which the duty on books originally produced 
in t)»c LJrsited Kingdom and republished at any 
place within the dominions of the said states is 
declared to be 2/. 10a-. per cwt., and on books 
])ublishefl or rej)ublished at any ])lace within 
the states, not being Ijooks originally ])roduced 
in the United Kingdom, ir)A-. per cwt. On 
irints or drawings, ])lain or coloured, published 
within the said slates, single, each one half- 
l)enny ; hound or sewn, the dozen, three half- 
pence duty. 

LOCAL AND PERSONAL ACTS, 

DKOLARKD PI HUIC, 

ANT) TO Ri: .UJDICIALLY NOTICED. 

1. An Act to change the name of the Pro- 
testant Dissenters and (leneral Ufe and Eire 
Insuraiicti ( %)iii}'any to the (ieneral Life and Fire 
Assurance (lorn jmny, and to extend to the com- 
pany, by its new name, the powers of the act 
enabling the comj)any to sue and he sued in the 
Name of the chairman, deputy chairman, or 
any one of tlic directors or of the secretary of 
the com[)any. 

2. An Act for regulating j)roceedings by or 
against ‘‘Llynvi iron Company,” and for grant- 
ing certain |>owerR thereto. 

3. An Act for the continued repair and main- 
tenance of the road from or near Whiteburn in 
the county of Berwick to the town of Kelso in 
the county of Roxburgh ; and to authorize the 
transfer of a portion of the said road to the 
trustees of the road from Ijaudcr, to and through 
Kelso, to the Marcliburn. 

4. An Act for incorporating the District Fire 
Inmirance Company of Birmingham, by the 
name of ‘‘ The District Fire Insurance Com- 
pany ;** for enabling the said comi)aiiy to sue 
and be sued ; and lor other purposes relating 
to the said company, 

6. An Act for lighting with gas the township 
of Shipley, the village of Windhill, and the 
neighbourhood thereof, in the West Hiding of 
the county of York. 

6. An Act for extending and enlarging a cer- 
tain pier in Pile harbour in the parish of Dal- 


ton-in-Furness in the county palatine of Lan- 
caster, and to alter the act relating thereto. 

7. An Act to alter, amend, and enlarge the 
powers and provisions of an act passed in the 
2nd year of the reign of his late Majesty King 
George the 4th, intituled An Act for lighting 
with gas the town and borough of Ipswich in 
the county of Siiftblk. 

8. An Act for authorizing the Cheltenham 
Waterworks Company to raise a further sum 
of money. 

9. An Act for more effectually maintaining 
the harbour of Newhaven and the navigation of 
the river Ouse between Newhaven and Lewes, 
and for draining the low lands lying in Lewes 
and Laughton Levels, all in the county of 
Sussex. 

10. An A ct for making a railway from Siniths- 
[town to DaJmelliiigton in the county of Ayr. 

11. An Act to enable the Colchester, Stour 
Valle)'', Sudbury, and Halstead Railway (Join- 
pany to make an extension of their railway 
from Sudbury to Melford,Lavenhain, and Clare, 
in the county of Suffolk. 

12. An Act to enable the Newmarket and 
Chesterford Railway Company to extend their 
line of railway to Bury Saint Edmunds, with a 
branch to the city of Ely. 

13. An Act for repealing certain provisions 
of the Newmarket and (chesterford Railway 
Act, 184G. 

14. An Act to amend some of the provisions 
of the Manchester Markets Act, 1846. 

15. An Act to enlarge the powers of ^‘The 
Wolverham[)tt)n (ias Light (.’oinpany,” and to 
authorise the union of siicli company witli “The 
Wolverhamj)ton New Gas Company.” 

16. An Act to enable the Hartlepool West 
Harbour and Do(-k Com])iiny to construct ad- 
ditional docks ; and for repealing an act passed 
in the 7th year of the reign of iier present Ma- 
jesty, relating to the said Hartlepool West 
Harbour and Dock Company, and for granting 
new powers and provisions in lien thereof. 

17. An Act to enable the mayor, aldermen, 
and burgesses of the borougli of Bolton in the 
county of Lancaster to improve such borough, 
and to take a lease of and to ])urchase the 
works of the Bolton Waterworks Company. 

18. An Act to enable the Colchester, Stour 
Valley, Sudbury, and Halstead Railway Com- 
pany to make an extension railway from Laven- 
ham to Bury Saint Edmunds in the county of 
Suffolk. 

J9. An Act for authorizing the sale of the 
Eastern Union and Hadleigii Junction Railway 
to the Flastern Union Railway Company. 

20. An Aci to enable the Newmarket arid 
Chesterford Railway Company to extend their 
line of railway to 'I'hetford in the county pf 
Norfolk. 

21. An Act to enable the Colchester, Stopr 

Valley, Sudbury and Halstead Railway Com- 
pany to grant a lease of their underta^ng. 4o 
the Ipswich and Bury Saint Edmunds Railway 
Company. . ? 

22. An Act to enable the Caledonian Railway 
Company to make an extension oftbe^h^hll^- 
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well branch of the Clydesdale Junction Rail- 
way to Auchinheath Mineral Fields with branches 
therefrom, 

23. An Act to enable the Caledonian Rail- 
way Company to make branch railways to 
Wilsontown, to Fauldhouse^ and to Biggar and 
Broughton. 

24. An Act to enable the Caledonian Rail- 
way Company to make branches from the 
Clydesdale Junction Railway to the Douglas 
and Lesmahagow Mineral Fields, and Strat- 
havon. 

25. An Act to abolish, reduce, equalize, and 
consolidate the rates and duties leviable at the 
harbour and docks of Leith. 

20. An Act for better supplying with water 
the inhabitants of the town and borr)ugh of 
Rochdale, and of several townships and places, 
all in the parish of Rochdale in the county of 
Lancaster. 

27. An Act for granting further powers to 
the Bristol and Clifton Oil Gas Comjiany. 

28. An Act for better supplying with gas 
and water the royal burgh of Inverness, 
suburbs, and places adjacent. 

29. An Act for amending the Ryde Im- 
provement Act, 

30. An Act for better assessing the poor 
rates, highway rates, county and police rates, 
and other parochial and local rates, on small 
tenements in the several townships of Wolver- 
hampton, Bilston, Willenhall, and Wednes- 
field, in the county of Stafford. 

31. All Act to enable the Shipowners’ 
Towing Company to sue and he sued. 

32. An Act to alter and amend an Act, in- 
tituled “ An Act for providing in or near the 
burgh of Cupar more extensive Accommoda- 
tion for holding the Courts and Meetings of the 
Sheriff, Justices of the l\*ace, and Commission- 
ers of Supply of the County of Fife ; and for 
the Custody of the Records of the said 
County and to authorize commissioners act- 
ing under the authority of that act to provide 
a court house at Dunfermline for the accom- 
modation of the courts of the sheriff' and 
justices of the peace in the western district of 
the said county. 

33. An Act for better assessing and collect- 
ing the poor, church, and highway rates within 
the parish of Kingstoii-upon-Thames in the 
county of Surrey. 

34. An Act to enable the Scottish Union In- 
surance Company to purchase annuities and 
invest money on securities in England and Ire- 
land ; and for other purposes relating thereto. 

35. An Act for incorporating the Scottish 
Equitable Life Assurance Society, for confirm- 
ing the rules and regulations thereof, for en- 
abling the said society to sue and be sued, to 
take and to hold projierty ; and for other pur- 
poses relating thereto. 

36. An Act for regulating legal proceedings 
by or against " Claridge’s Patent Aspfaalte 
Company,” and for granting certain powers 
thereto. 

37. An Act to enable the mayor and com- 
monalty and citizens of the city of London to 


Public, and to be Judicially Noticed* 

raise, a sum of money for paying off* the 
monies now charged on the Bridge House 
Estates by authority of parliament, and to raise 
further monies upon the credit of the said 
estates, and of their own estates and revenues, 
for effecting public works and improvements 
in and near the said city. 

38. An Act for enabling the Metropolitiin 
Sewage Manure (Company to alter the line of 
their works ; and for other purposes. 

39 . An Act to authorize the jmrehase by the 
Aberdeen Railway Company of a piece of 
ground at the upper part of the Inches and 
upper part of the harbour of A])erdeen, now 
vested in the Aberdeen Harbour (vomiins- 
sioners, and to enable such commissioners to 
make certain alterations and new works con- 
nected with such liarboiir. 

40. An Act for better lighting with gas the 
town of Runcorn, otherwise called Higher 
Runcorn and fiower Runcorn, and also certain 
townships and hamlets in the vicinity. 

41. An Act for lighting with gas the town 
and neighbourhood of Bingley in the West 
Riding of the county of York. 

42. An Act for rendering more efficient the 
Dublin Consumers’ Gas C< mpany. 

43. An Act for extending the powers of the 
Imperial Continental Gas Association. 

44. An Act to amend and extend the jwo- 
visions of an Act passed in the third year of 
the reign of King George the Fourth, intituled 
‘^An Act for incorporating the Warrington 
Gaslight Company.” 

45. An Act for removing the market between 
King Street and Castle Street in the town of 
Sheffield, and for providing a new market place 
in lieu thereof, and for regulating and main- 
taining the markets and fairs of the said town. 

46 . An Act for better and more effectually 
ascertaining, assessing, collecting and levying 
the poor rate and all other rates and assess- 
ments in the parish of Ewell in the (k>unty of 
Surrey ; and for the better management of the 
business and affiiirs of the said parish ; and for 
other purposes relating thereto, 

47 . An Act for repealing the acts relating to 
the roads leading from the Lower Market 
House in Tavistock to Old I'own Gate in the 
borough of Plymouth, and from Manadon Gate 
to the Old Pound, near Devon jK>rt, in the 
county of Devon, and making other provisions 
in lieu thereof, 

48. An Act to enlarge and improve the meal, 
corn, and grain markets of the city of Edin- 
burgh ; and for other purposes in relation 
thereto. 

49. An Act for establishing a market and 
market place in the town and borough of 
Wakefield. 

50. An Act to repeal the Waterford Road 
Act. 

51. An Act for the better maintenance, im- 
provement, and repair of the Glasgow and 
Shotts l\irnpike Roads. 

52. An Act for the amendment of the Fort 
and Harbour Acts of Belfast, for making fur- 
ther improvements and new works there, and 
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for the amendment of the Belfast and Cavehill 69. An Act to amend certain acts for making* 
Railway, and Belfast Town Improvement Acts, and maintaining roads and converting the sta- 

53. An Act for incorporating the Com- tute labour in the counties of Ross and Cro- 

mercial Gaslight and Coke Company. marty, and part of Nairn locally situate in the 

54. An Act for bettor supplying with water county of Ross. 

the town and neighbourhood of Over Darwen 70. An Act to explain and amend the laws 
in the county of Lancaster, and for affording a of sewers relating to the city and liberty of 
more regular and constant supply of water to Westminster, and part of Middlesex, 
the mill owners and others on the river Dar- 7 1 . An Act for the more easy recovery of 
wen. small debts and demands within the city of 

55. An Act to incorporate a company by the London and the liberties thereof. 

name of '^The London Sewage Chemical Ma- 72. An Act to authorize an alteration in the 
nure Comj)any/’ line of the C’ornwall Railway, and to amend 

56. An Act for amending an Act passed in the act relating theret<^ ; and for other pur- 
the 4th ^ear of the reign of his late Majesty poses. 

King VV illiam the 4th, intituled ‘SVn Act for 73. An Act to authorize the Right Hon. 
granting certain Powers to the British Aineri- Francis Kgertoii Earl of Ellesmere to sell, and 
can Laud (k)mpany,” and for granting further the London and North-western Railway Coin- 
powers to the said company. pany to purchase, the estate and interest of the 

57. An Act for making a railway from Staines I said Earl in the Manchester South Junction 
to join the London and South-western railway , and Altrincham Railway. 

near Earn borough, with a branch to Chertsey. I 74. An Act for enabling the Vale of Neath 

58. An Act for making a railway from Rich- I Railway ("ompany to construct certain new 

mond to Windsor, with a loop line through ' lines of railway in connexion with the Vale of 
Brentford and Hounslow. j Neath Railway; and for other purposes. 

59. An Act to authorize an extension of the I 75. An Act to enable the General Terminus 

Cork, Blackrock, and Passage Railway to; and Glasgow Harbour Railway Company to 
Monktown and to amend an act relating there- • make branch railways to the Caledonian and 
to. j other adjoining railways, and to amend the act 

60. An Act to authorize certain alterations | relating to such railway. 

of the line of the Wilts, Somerset, and Wey-‘ 76. An Act to authorize the Gloucester and 
mouth Railway. j Dean Forest Railway Company to construct a 

61. An Act to authorize certain alterations dock or basin at Gloucester in connexion with 
of the line, of the Waterford, Wexford, and ; the said railway. 

Wicklow Railway, and to amend the act relat- 1 77- An Act for the better supplying the 

ing thereto. : town of Dunfermline and places adjacent there- 

62. An Act to enable the laskeard and Ca- = to with water. 

radon Railway Company to raise a further sum 78. An Act to enable the Ambergate, Not- 
of money. j tinghain, and Boston and Eastern Junction 

63. An Act for making a railway from the ‘ Railway Company to alter the line of their rail- 

town of Killarney in tlic county of Ke?Ty to the way, and to construct a branch railway there* 
harbour of Valencia in the same county. ; from into the town of Nottingham. 

64. An Act to empower the Norfolk Railway ! 79. An Act to enable the Llynvi Valley 

Company to make a railway from the Lowestoft Railway Company to make an extension of 
Railway near Reedharn to join the Norwich their railway to Newcastle in the county of 
Extension of the Ipswich and Bury Saint Ed- ■ Glamorgan, and to amend the act relating to 
munds Railway near Diss, witli a branch there- . their said railway, to be called “ The Llynvi 
from to Halesworth. i Valley Railway Extension. 

65. An Act to alter and amend several of the: 80. An Act to enable the Shrewsbury and 

powers and provisions of the act relating to the ; Birmingham Railway Company to make branch 
Dundalk and Enniskillen Railway. | railways to Madeley and Ironbridge ; and for 

66. An act for rating to the relief of the | other purposes. 

poor and other parochial and local rates the j 81- An Act to enable the Bristol and South 
owners of certain property within the parishes | Wales Junction Railway Company to iin})rove 
of King^s Norton, Northfield, and Beoley in • and maintain the Aust or Old Passage Ferry 
the county of Worcester, Edgbaslon in the ! across the river Severn. 

county of Warwick, and Harhorne in the county ! 82. An Act to enable the Caledonian Rail.* 

of StalFord, in lieu of the occupiers thereof, | way Company, to make a branch railway froiXL 

67 . An Act to repeal two several acts relating | the Glasgow, Garnkirk, and Coatbridge Rail* 
to the Liverpool Gas Light Company, and to way to Glasgow and to enlarge the station 
substitute other provisions in lieu thereof, and that city. 

to enable the said company to raise a further 83. An Act to enable the Caledonian and 
sum of money. Dumbartonshire Junction Railway C.^ompany 

68. An Act for reducing the dues of the to make certain deviations and branches, 
harbour of the borough and town of Weymouth 84. An Aet to rejieal an act of the 2nd yealTi 
and Meh'ombe Regis in the county of florset, of his late Majc.“ty King William the 4th,. in^ 
and consolidating the trusts created by the acts tituled An Act to enable the British CpQi* 
relating to such harbour and the bridge of the mercial Insurance Company to sue and teiaiiod: 
said borough ; and for other purposes. 
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in the name of one of the directors or of the 
secretary for the time being of the company, 
and to enable the said company to sue and be 
sued in the name of one of their directors or of 
their secretary for the time being. 

85. An Act to alter and amend the Newry 
and Enniskillen Railway Act, 1S45. 

86. An Act for amending the Newport, 
Abergavenny, and Hereford Railway Act, 1846, 
and to authorize deviations from the line of the 
said railway, and for making branches and ex- 
tensions therefrom. 

87- An Act for making a railway from Herne 
Bay to a junction witli the Canterbury and 
Whit!? table Railway, to be called “ The Herne 
Bay and Canterbury Junction Railway.’’ 

88. An Act to enable the Loudon and South- 
western Railway Company to widen and im- 
prove the London and South-western Railway 
from tlie junction thereof with the Richmond 
Railway to tlic terminus at Nine Elms, and to 
enatde them to enlarge their intended station at 
the York Road, Liimbeth. 

89 . An Act to enable the Dundee and Perth 
Railway Company to aJtcrand extend their line 
near to Perth, and to make branches tlierefrom 
to Inchture, Polgavie, and luchmichael. 

90 . An Act to enable the (Siasgow, Barr- 
head, and Neilston Direct Raihvay C3ompany to 
alter a portion of their line ; and for other pur- 
poses relating thereto. 

91. An Act for making branch railways from 
the Great Western Railway and from Haininer- 
smith to join the West Lcnjdon Railway, for 
widening a portion of the West London Rail- 
way, an(i for extending the same so as to join 
the London^and South-western Railway in the 
parish of Saint Mary Lambeth, in the county 
of: Surrey. 

92. An Act to authorize the purchase by the 
Eastern Counties Railway C.'ornpany of the 
Maldon, Withara, and Braintree Railway. 

93* An Act to enable the Great Southern 
aud Western Railway C'om})any to make a rail- 
way from Portarlington to TuJlainore, 

94 . An Act U) empower the Norfolk Railway 
Company to make a railway from Wymondham 
to Diss. 

95 . An Act to authorize the purchase of 

the (ilasgp\y Southern Tenninal Railway by the 
Glasgow, Barrhead, and Neilston Direct Ihiil- 
way Company, and to amend the acts relating! 
tQ tliQ' company. | 

96 . An Act for making an alteration in the , 

line of the Southami)ton and Dorchester Rail- 
way, and branches tlierefrom to Lyrnington and I 
Eiing; and for other purposes. | 

97- An Act for making a branch railway ! 
from the South am jjton and Dorchester Rail- ! 
way at^Moretoa to Weymouth, and for other | 
purposes,. 

: Aji Act to authorize an alteration in tlie 

line of the -Lowestoft Railway, and to amend 
the ;aois’ relating to the Lowestoft. Railway and 
Harbour Company. 

An Act to enable the Norfolk Railway 
OtHupany to e.Ytend their railway to the town of 
Gzeat.Y'armouth; and fur, other purpoaes* 


Courts : Lord Chancellor.'^Rolls, 

RECENt DECISIONS IN THE SUPE- 
RIOR COURTS. 

RBPORTKD UT BARRISTBR8 OF THB SKTBRAt 
COURTS. 

. Hurt 

Re Townsend, August 4, 1847. 

COSTS OF RK-CONVEYING MORTGAGED .ES- 
TATE WHERE MORTGAGEE IS LUNATIC. 

The costs of obtaining an order under 1 1 Geo. 
4, and 1 \V, 4, c. 60, for committee of a lu^ 
natic mortgagee to re^convey the mortgaged 
property, must be paid out of the lunations 
estate, 

Mr. Crawford presented a petition for an 
order under 1 1 (xeo. 4, and 1 W. 4, c. GO, that 
j the committee of the mortgagee, who had be- 
I come lunatic, might re-convey the mortgaged 
! estate to the mortgagor, on i)a}'ment by the 
j latter of the principal, interest, and costs, except 
i the costs of obtaining the above order. He 
j cited the cases of Expartv Richards in the 
\maffer of Jjetris, 1 Jac. & Walker, 264, and In 
\ re Baker, decided by Lord Lyndluirst, June 
i 20, 1827, as quoted in Shclford on lainacy, p. 

! 27«‘^, (2nd edit.) 

! ^fr. Bacon, contra, referred to the case of In 
\the matter of Marrow, 1 O. & Phil, 142. 
j The Lord Chancellor said, that although the 
I reasoning was not very satisfactory, he tliought 
ithe two cases mentioned by the ]>etitioner had 
settled the practice, and that the expenses of 
olitaining the order must come out of the lu- 
natic's estate. 

l-volls CTouit. 

Newton V. Ricketts. July 23 & 29- 

INJUNCTION. SUIT TO RBICALL UUOliATE. 

After probate has been granted, the court will 
not interfere to restrain parlies who. ^ the 
probate stands, trould be entitled to dispose 
of the funds in respect of which it has been 
granted, from dealing with those funds, 
merely because a suit has been instituted to 
recall the probate. It is necessary to show 
a prohabilify of danger to the fund. 

This was a motion for a receiver of the per- 
sonal estate of tlic late Sir R. Ricketts, arid an 
injunction against the transfer of a sum of 
6t),000i. consols, which formed ])art of it, ]>erid- 
ing a suit in the Ecclesiastical i 'ourt for the 
recall of the proiiate. Sir R. Jlirketts died oh 
the 8th of August, 1842, and j»rohate was 
granted sliortly after, 'fhe proc?eedingH to pro- 
cure the revocation of the probate bad reached 
the stage at which the probate ^ is formally 
called in, on the 30th of May. The GOiOOo/. 
stock had been transferred by the executors 
into the tiames of two trustccju named by the 
testator, one (if whorh, who was also an exeeti- 
tor, had become the sunnvor, and thie transfer 
which it was sought to restraitu was - stated to 
be merely consequential upo.ii the appointment 
of a second trustee. The nature of the trusts 
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did not apj)ear. The motion, so far as it asked 
for a receiver generally, was not pressed. 

Mr. Kindei\slcy and Mr. Barber ^ for the 
motion, cited Atkinson v. Henshaw, 2 Ves. & 
Bea. 85 ; Ball v. Oliver^ 2 Ves. & Bea, 90 ; 
Rutherford v. Douglas^ 1 Sim. & Stu. Ill; 
Watkins v. Brent ^ 1 M. <8: C. 97 ; and RendalL 
V. Rendally 1 IJare, J52, to show generally the 
readiness of the court to |)rotect proj)erty i)end- 
iiig a litigation in the Ecclesiastical (lourt to 
ascertain the parties legally entitled to dispose 
of it; and relied upon the length of time since 
the death of Sir 11. Ricketts as a proof that 
there could be no necessity for making the pro- 
posed transfer. 

Mr. RobsoHy for Lady Ricketts, one of the 
executors^ contended that there must be ]noof 
of a bond fide, intention on the ]iart of the ]>arty 
instituting the suit in the Ecclesiastical Court 
to j)rosecute it before a court of equity would 
interfere, while in this case that proof was i 
wanting. | 

Mr. lioupcll and Mr. Hall. ^’or ^Ir. Stratford, | 
in whose name the stock was standing. A recent 
case of Connor v. Connor, (See :M L. O. 420.) 
before Lord Cottenhain, was also mentioned, 
where there was a suit in the Ecclesiastical 
Court for the recall of letters of ail ministration, 
in which the l^ord Chancellor was said to have 
put the parties on terms of Iniuging the fund 
into court. 

Lord Langdula said, that unless that which 
had been done by tlie Lord ('haticellor in ; 
Connor v. Connor .should lead liiin to a dif- ! 
ferent conclusion, it was his opinion that he 
ought not to interfere after ])rohate had been j 
granted, nnh.ss some circumstance could be 
shown to lead him to a])j)reliend that the fund 
was in danger. Now, it was not jiretended that 
if the fund was dealt with in the iiiiKle directed , 
by the will of the testator, it would be in any '■ 
danger. 'Fhe ]daintitf was in this 'jjot^itioii ; 
he might possibly estfiblish bis claim ; if he did 
so, it was possible that the conduct of the 
trustees might make it more didicult for him to 
enforce it; but if it was not shown that there 
was a prospect of drmger to tlie fund, w*hy . 
should he interfere with the parties who at | 
present were legally entitled to deal with it ? | 
His Lordship subsequently stated that he had ' 
inquired into the case of Connor v. Connor, and 
tnat he found that what was there done was 
not in any way inconsistent with the opinion 
he had expressed, and he should therefore 
refuse to interfere; 

The plaintiff appealed to the Lord Chan- 
cellor, who affirmed Lord Langdale’s decision, 

{Btrc'Cljimcrnor uf 

JExpdrte Martin. July 23, 1847. 

BAIL. WAY COMPANY. INVESTMENT OF 

MONEY IN LANO.— “CONSTRUCTION OF 8 
& 9 VlCT. C. 18, S, 80.— COSTS, 

Under the S 9 Viet. c. 18, s. SO, the court 

is authorized; upon an application for that 
• purpme, in fining this costs attendant upon 
the investment of money in two distinct pur^ 


chases of land, unless it should be shown 
that such investment was not a desirable 
one. 

In this case, lands had been purchased by a 
railway company from the tiustees of the will 
of a William Brown, the money had been paid 
and was to be reinvested in the purchase of 
other lands on the trusts of the will. The 
Master had made his report, and had found 
that it would be desirable that the money 
should be invested in the purchase of two 
different pieces of land. The i)etition prayed 
that the report might be confirmed, that proper 
conveyances might be settled, and that the rail- 
way comj)any might be ordered to pay the costs 
. attendant on the reinvestment of the money. 

1 The words of sec. 80 of the act, after stating 
i that it should he lawful for the court to order 
'the costs of the investment of money in other 
lands to he paid by the promoters of the under- 
taking, were — “ Provided always, that the costs 
of one application only for reinvestment in land 
shall be allowed, unless it shall a])j)ear to the 
(knirt of f'liancery in England or the (k)Urt of 
Exchequer in Ireland, that it is for the benefit 
of the parties interested in the said monies, that 
the same should be invested in the purchase of 
lands in different sums and at different times, 
in which case it shall be lawful for the court, if 
it shall think fit, to order the costs of any such 
investments to he ])aid by the promoters of the 
undertaking.” 

Mr. Osborne ap])eareil for the trustees. 

Mr. Heath field, for the railway company, 
urged, that the act intended one a])plication for 
one investment oril}' ; here the purcliase money 
was split, and there were two investments, and 
consequently two diflerent titles to be investi- 
gated, the costs of all wliicli would fall upon 
the comj)any, imd there was nothing to show 
that it would be for the benefit of the ])arties. 

I’lie Vice^ChanctUor said, he was of o})inion 
that under the w'ords of the act the court was 
authorized to give the costs of both purchascis, 
unless it could he shown that the investment 
was not a desirable one, which had not been 
done in the present instance. 

©ur»€l)aurrTl0r Umaljt JSntcr* ' 
Munday v. Gager. March 18, 1847. 

PR A CTl CE . E VI HENCE. — EXAMl NATION OF 

co-defendant. 

Notwithstanding the 6 Viet, c, 85, the ^ 

evidetice of a co-^defendant cannot he read , 
where both defendants have exactly the 
same cases. -I 

The suit was instituted for specific perform^^ 
ance of an agreement relating to a house ; at ^ 
New Charlton, near VV'^oolwich. The only p<ritot 
of any interest arose on the tender by tiae ^ 
defendant Guyer, of the evklenoe of his 
defendant as. a witness on his, Guyer’s, beUalft l 
The stat. 0 & 7 \' ict. c. 86, s. 1, ena^ts^' that' itaL 
courts of equity one defend^ntmay be exaiiaintd> 
on behalf oi a plaintiff, ora co-defisndant^ tfafinip ) 
just exceptions, and that any interest suck de- 
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fendant so to be examined may have in the 
matter, or any of the matters in question in the 
cause^ shall not be deemed to be a just excep- 
tion to the testimony of such defendant, but 
shall only be considered as aifecting or tending 
to aOect, the credit of such defendant as a 
witness. 

Mr. Russell and Mr. Pigoit appeared for the 
plaintiff, and 

Mr. Bacon and Mr. Beales for the defend- 
ants. 

His llofiour was of opinion, that in a case 
like the present, where the case of two defend- 
ants was jirecisely the same, one could not be 
examined as a witness for the other. Whatever 
might be the opinion of any othei* judge upon 
the proper construction tube ])ut upon this act : 
of parliament, he would decline to be the first i 
judge to hold lliat one defendant could be ex- : 
amined as a witness for his co-defendant, both : 
having the same case. 

(Queen'^ 13cnclj, I 

(Before the Four Judges.) 

The Proprietors of the Cork and Bandon Rail- 
wag Company v. Cazenove. T. T. 1847- ! 

INFANT SHAKKIIOLDEU. — RAILWAY CALL8. 

The plea of infancy Is not vf itself an ansirer 
to 071 action for calls on a rail way company 
under the 8 9 Viet. c. 16. i 

Quaere, Whether to an action for calls, brought ' 
under that statute, any other defence can be \ 
set up than one of those mentioned in the 
27 th section of that actf 

Assumpsit for seven calls. The declaration 
contained seven counts, one for each call, and 
was in the common form allowed by the 8 &; 9 
Viet. c. 16, (the Companies Clauses Consolida- 
tion Act,) s. 26, which enacts, “ That in any 
action brought by the company against a share- 
holder it shall not be necessary to set forth the 
special matter, but only to declare that the de- 
fendant is the holder of one share or more, and 
is indebted in the sum of money, &c., whereby 
an action hath accrued.” The defendant 
pleaded, as to the first three counts in the de- 
claration, that the call claimed in each of the 
said three counts became due while he was an 
infant under age, and as to the remaining four 
shares, that he was charged as the registered 
owmer thereof, and that at the time he became 
such he was an infant under age, to wit, &c., 
ancf that since he had become of age he had not 
registi<^fed anew, nor done any act to make 
lIiinsel^^^iable upon the original registration. 
Demurrer and joinder. 

Bay ley support of the demurrer. 
This case depends on the 8 & 9 Viet. c. 16. 
That statute enacts, (s. 7,) that the shares shall 
be personal estate, and that (a. 8) every person 
whb shall have subscribed U certain sum, and 
whose name shall have been entered on the re- 

? i8ter, shall be deemed a shareholder. The 
1st section enacts, that such calls shall be 
^pwd when demanded, and that the word share- 
holder shall include his legal personal repre* 


sentative^ The 26th section gives a right of 
action for calls, and prescribes the form of the 
declaration, and the 27th section enacts, *^ that 
on the trial or hearing of such action or suit, it 
shall be sufficient to prove that the defendant 
at the time of making such call was a holder 
of one share or more in the undertaking, and 
that such call was in fact made and notice 
thereof given ; and it shall not be necessary to 
prove the appointment of the directors who 
made the call, nor any other matter what- 
soever; and thereupon the company shall be 
entitled to recover what shall be due upon such 
call, with interest thereon, unless it shall appear 
that any such call exceeds the prescribed 
amount, or that due notice of such call was 
not given, or that the prescribed interval be- 
tween two successive (rails had not elapsed, or 
that calls amounting to more than the sum pre- 
scribed for the total amount of calls in one 
year had been made witliin that period.'* This 
scctkin describes all that is necessary for the 
maintenance of the action, and all that is 
allowed to be set up in the defence. Infancy 
of the shareholder is not one of the things al- 
lowed to be set up. [Mr. Justice Colci'idge. 
Do you mean that nothing hut what is llnere 
stated could he set up as a defence?] Yes, 
[Mr. Justice Coleridge. Then if the defendant 
was a married woman, that fact could not be 
set up in answer to tlie action.] It could not. 
Tlie legislature meant to make every registered 
shareholder liable, except in the cases there 
stated. It could not allow an incjuiry in every 
case as to how a person became a shareholder. 
That infants might be .shareholders was a fact 
contemplated by the statute, for the 79th 
section expressly declares that an infant may 
vote by his guardian, and that his vote may be 
given in person or by proxy. 

Mr. Crompton on the other side. Infancy is 
a common law defence, and cannot be taken 
away, except by the express words of a statute. 
There are no such words in this statute. It is 
true that this statute declares that all persons 
who are registered shareholders are to he liable 
to calls, and that in this enactment there is no 
exception of any particular class of ])ersons^ 
but the old rules of the common law must be 
applied to construe such an enactment. An 
infant in all things which stand to his benefit 
shall have the favour and protection of the law, 
and in such matters is like other men, but not 
in things not to his benefit. Dyer.^ 

Tlie same doctrine is fully enforced in Stowell 
v. Lord Zouche.^ The Statute of Bailiffs says, 
that all persons who are bailiffs shall account 
and shall be liable to be taken in execution, yet 
an infant shall not be taken in execution, 
though he mav be a bailiffl T'he gener^ ex- 
pressions use(l in the statute cannot put an end 
to a common law right, and tlie defence set up 
in this plea is therefore a sufficient auawer to 
the action. 

Lord Denman, C. J. The statute makes re- 
gistered shareholders liable for calls. The de- 


137, a 


^ Plowd. 364, a. 
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fendant 'bears that character ; that is not denied, 
blit rather admitted, in the plea. But then it 
is said that he was an infant when he became a 
shareholder. That is not at all an answer to 
this action. If the circumstances under which 
he became a shareholder were such as to 
prevent him from making a lawful contract, or 
if he had on coming of age repudiated the 
contract, that fact should have been pleaded. 
But as the statute contemplates the holding of 
these shares by an infant, the mere ]>lea of . 
infancy as an answer to an action for calls is • 
not snflicient. With respect to the calls coming 
due subsequent to his coming of age, his ac- 
quiescence there sets up the whole transaction. 

Mr. .In sti ce 7^o//e.yo7?. The general rule of 
law in favour of infants is not now the subject 
of doubt. The question here is confined to the 
construction of the act of parliament which 
makes the holder of shares liable to calls upon 
all the shares held by him- 'rheti who may 
be a holder of shares ? Among others, 
minor may, for the 79th section expressly 
enables him to vote as such in a j)articular 
manner 

Mr. Justice Colrrltlge concurred. 

Mi*. Justice Krlr. The defendant’s plea 
shows that he hail permitted his name to be on 
the register aft(‘r he liecaine of age. That was 
a ratification of his previous acquisition of his 
shares. 

Judgment for the plaintiff. 
ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS, 

CiTommou tLato 
EVIDENCE. 

ADMINISTRATOR. 

See Judgment of Manor Courts 

ADMISSIONS. 

Construction of notice.— In an action on a 
bill of exchange alleged to have been accepted 
by the defendant, under the style and firm of 
A. & Co., an order was made by consent, to 
admit the hand-writing of the acceptance. The 
notice to admit was as follows : — Bill of ex- 
change for 121/. lOy. drawn by the plaintiff, 
upon and directed to the defendants as A. & 
Co,, and accepted by B. for the defendants as 
A. & Co., payable, &c., and indorsed, &c, : 
Held, that this admission precluded the defend- 
ants from denying the authority of B. to bind 
the fJrm of A. & Co. by such acceptance, and 
was not a mere admission that he signed an ac- 
ceptance purporting to bind that firm. Wilkes 
Y. Hopkins, 1 C. B. 737. 

AMBIOUITY. I 

See Controot. 

pONTRACT. 

. cpidericc.-^The defendant, 

by a written contract, agreed to sell the plaintiff 
60 tons of “ware pototoes/’ at 5/. a ton., It 
appeared in evidence, that in the neighbour- 


Bench.—AnsJytical Digest. 

hood three qualities of potatoes were kno^, 
"wares, middlings, and chats,'’ wares being 
the largest and best ; Held, that evidence was 
not admissible to show that the plaintifiT had in 
fact contracted for the sale to him of a particu- 
lar kind of ware potatoes, viz., “ Regent'a 
wares, whilst those offered to him by the de- 
fendant were of an inferior kind, viz., “ Kidney 
wares.” Smith v. Jeffreys, 15 M. & W. 561, 

DEED. 

See Recitals in Deed. 

DOCUMENTS. 

place of custody. — At the trial of a feigned 
issue to ascertain whether certain townships 
composing a parish were entitled to the sepa- 
rate a])])ointment of overseers, the master of the 
workhouse of the union in whicli the parish 
was situate produced certain bastardy bonds 
from the year 17 1 0, which he stated he received 
about four years ago, but had no knowledge 
I whence they came. 

i Held, that this evidence was properly received, 

• the workhouse being the natural repository for 
such documents, and one in whicli it was rea- 
sonable to expect to find them. Sinter v. 
Hodgson, 33 L. O. 189. 

See Inspection of Documents. 

I ESTOPPEL. 

See Judgment of Manor Court. 

' FALSE IMPRISONMENT. 

Special damage. — In an action of trespass 
and false imprisonment, where the plaintiff was 
committed to prison by the defendants, and ex- 
penses were incurred in an unsuccessful attempt 
by the plaintiff to obtain his discharge by suing 
out a writ of habeas corpus : Held, tliat, if these 
expenses were admissible in estimating the 
amount of damages, they could only be given 
in evidence under an allegation of special da- 
mage in the declaration. Spence v. MeyneU 
and another, 33 L. O. 92. 

HEARSAY. 

See Secondary evidence. 

INSPECTION OF DOCUMENTS. 

In an action by an allottee of shares in an 
abortive railway company against a provisional 
committee-man to recover back the deposit, the 
court will order the defendant to allow the 
plaintiff to inspect and take a copy of the par- 
liamentary contract and subscribers’ agreement, 
if it appear that those documents are in the , 
possession or control of the defendant. Stead* 
man v. Arden, 4 D. & L. 16. 

Case cited in the judgment : Marrow v. Sanders, 

3 Moore, 67l ; 1 Brod. &l B. 3l3* 

JUDGMENT OF MANOR COURT. 

How proved. — Effect of former judymmi 
against administrator. — Estoppel.— Judgr^ 
meiit of a manor court in a plea of debt is sufi-”^ 
ficiently proved by pniductioh of a minute ill ; 
the court, books, containing entries of the ple^-' 
in^s, blit setting forth, as to the jud^ment^ p^y ^ 
a fbirh of caption, names of parties aiid smtorS* 
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of the court, and a memorandum that a venire 
facias was executed, verdict found for plaintiff, 
and final judgment entered for debt and costs, 
specifying the amounts ! — the deputy steward 
of the court stating that he was present at the 
trial, and that it was not usual to draw up a 
more formal judgment ; and it appearing that a 
levari facias iuul issued, reciting a Judgment in 
terms corresponding with the entry. 

An administrator sued in the manor court 
for debt due from the intestate, pleaded, no 
assets. Replication, that he had assets. Issue 
thereon, and verdict for plaintiff. Judgment 
was entered np, execution issued, and 7ivlla 
bona returned. Plaintiff declared in debt, 
setting forth these proceedings, :nid alleging 
that defendant had, at the time of the ret*o\'ery, 
assets to be administered, t'lnd liad eloigned ; 
and wasted them. Plea, that, at the time of the; 
recovery, defendant had fully adiiiinistt!red, &c., 
without this, that he had eJoigninl or wasted, 
&c. Issue thereon. Held, that, on the trial of 
the issue, defendant could not prove that all 
assets which had come to Ids hands at the time 
of the former recovery had been duly adminis* 
tered. And that the plaintiff might take this 
objection without having rejjlied the ft>rmer re- 
covery as an estoppel. Dawson v. Gregory. 7 

Q. B. 7ao. 

LIMITATION??. STATCTK OF. 

Payments on account within six years . — //., 
an attorney, being indebted to B, in several 
sums on bond anti sim])le contract, bearing 
interest, from time to time stated accounts with 
B., in which he debited himself with the in- 


who possessed other stock of the same desciip^ 
Uon. jB.^ after some years, sold out all hU, 
stock, including the 1,000/. B. made pa 3 ^* 
ments to A. equal to 5 per cent, ilpon that sum 
until death. After the death of her 
executor wTOte to E. referring to the transao 
I tion as a loan of money. B. in reply asserted 
I that he was employed by A. to purchase an 
annuity for her, and that he had done so. No: 
purchase of an annuity was proved : Heldy that 
there was evidence to go to the jury in support 
I of a coimt for money lent. Howard v. Dmiburyf 
2 C. B. 803. 

Case cited in the judgment : llurrington v. Mac- 
morris, ."> Taunt, 

NKULIGKNCE. 

1. Improper driving. — In an action on the 
case for improjier and negligent driving, in 
which the declaration alleged genevcilly, that 
the injury to the ])laintiff was caused by tlie 
im})ro])er and negligent driving of a horse and 
phaeton by the defendant ; it was held com- 
}>etcnt for the plaintiff to show that tlie <le!'eud- 
ant drove the liorse in a bit or bridle that was 
not suitable for the purpose. 

Improper driving inrans a neglect to possess, 
or to use, tlic requisite degree of skill or 
strength lor the safe comluet id the horse. 
Hall V. Darratt, 33 L, O. 

2. Gas conipnnp. — A gas company incorpo- 
rateil l>y act of jjarliament, with the usual 
powers to take u]> pavements, tS:c,, for the pur- 
j»ose of laying down and repairing mains, ]»ij>es, 
&c., had for some years: snpjdied gas to a liouse 
belonging to tlic plaintiff; the only means of 


terest, and took credit for payments which be 
made from time to time, on account of i/., for 
the rent and tithes of a farm occupicil by B., 
and other disbursements. Tln^ latest of these j 
accounts was stated in 15 23, and a balance 
was struck therein in favour <)f B. : up to that ! 
time the rents and tithes had nearly lialanced : 
the interest, but the rents were then con- 
siderably reduced. Afterwards J., who took 
considerable part in the Tnanagc inciit of R/s 
affairs, continued to pay the rents and tithes 
on R.’s account, and stated a furtlier account 
with B. in tvriting, in which he took credit for 
the payment of rent and tithes, but inserted no j 
item on the debit side. 'I'he latest account i 
stated was in 1842. R., in 1843, sued A. for j 

the sums due on simple contract, and interest i 
thereon. I 

flcldt ithat the facts above stated were evi- 


sburting it off being by a stu])-cock ud/Ai/r the 
house, the key of which was kc])t by the oc- 
cu]>ier. 'I'he last tenant, on (juilting, gave 
notice to the ctunpany that lie should not re- 
([uire any further su])ply ; and one of their 
workmen, at his request, removed a cliandelier 
from one of the rooms, leaving the end of the 
I ])ipe ])rop(*rly securcMl. The internal fittings 
1 were the propel ty of the ])lainliff, ^VhiIst the 
j house remained untenanted, the gas, by some 
i unexplained means, escaped, and an explosion 
I took place, by which the house was consi- 
I deralily damaged. 

I In case against the company, alleging a 
breach of duty on their part in not taking 
proper means to prevent the influx of the gas 
into the house, tlie judge having, upon the 
above facts, directed a nonsuit, the court de- 
clined to interfere. 


dcuce /oi* tlie jury, from which they might find 
that the payments of rent and tithes since 1823 
werf» payments made on account of the interest 
the simple contract debts, so as to take 
the.' oaoe out of the Statute of Limitations. 
Worthington v. Grimsditch, 7 Q. B. 4/9. 

Cases cited in the judgment: Ashby v. James, 
11 M. & VV. Waugh V. Cope, 6 M. & 

W. 827, 

MONEY LENT. 

Evidence to support count for. — A., in 1 837, 
transferred 1,000/. in the 4 per cents, to R., 


Negligence oh the part of the plaintiff was 
held to be an admissible defence under the plea 
of not guilty. Holden v. Liverpool New Gas 
Company, 3 C. B. 1. 

Case ciuid in the judgment: Bridge v. Grand 
Junction Railway Company, 3 M. &. W. 244; 
6 Dowl. P. C, 54o. 

NEW Till A L, 

Verdict against evidence . — Rejection of evi^ 
dence . — The court will not grant a new trial 
on the ground of the verdict being against evi- 
dence, if it appear upon the notes of the trial 
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that evidence had been improperly rejected, 
which, if received, would have warranted the 
jury in, returning the verdict sought to be set 
aside. 

The plaintiff, in the further and better par- 
ticulars of his demand, delivered under a judge’s 
order, omitted all mention of a sum for which 
he had given the defendant credit in the par- 
ticulars delivered with the declaration. At the 
trial, it appeared that the further particulars 
were alone annexed to the record ; but the de- 
fendant offered in evidence the particulars in j 
which the credit was given to him. The under- 
sheriff liaving refused to receive these particu- 
lars in evidence, the jury notwithstanding found 
a verdict for the defendant. On motion for a 
new trial, on the ground of the verdict being 
against the evidence : Held, that the court \ 
would not grant a new trial, as the particulars j 
tendered in evidence ought to h«ave been re- ] 
ceived, and, if that had been done, the verdict j 
would have been warranted. Boulton v. Pritch-* 
ard, 4 D. & L. 117. 

NISI PUIUS, OBJECTIONS AT. 

See Way, right qf, 

NOTICE TO QUIT. 

Proving notice by copy, without notice to pro^ 
dtuce . — A written notice to quit may be proved 
by production of a copy, though no notice has 
he.en given to produce the original. Doe d. 
Fleming v. Somerton, 7 Q. B. 58. 

Caseys cited in the jud^iiietit: Kine v. Beaumont, 
2 Bro. & B. ; Swain v, Lewis, 2 Cro. M. 
& K. 261 ; S. C. S Tyr. 998. 

NOTICE TO ADMIT. 

See Admissions, 

PAROL EVIDENCE. 

See Contract, 

POST-MARK. 

Semhle, if the post-mark of a letter be given 
in evidence, it ought to be jjroved, either by 
persons from the post-office, or by persons who 
are in the habit of receiving letters from that 
post-office. Woodcock v, Houldsworth, 16 M. 
& \V. 124. 

PRIVILEGED COMMUNICATION. 

See Slander, 

PRODUCTION OF DOCUMENTS. 

See Notice to quit, 

RECITALS IN A DEED. 

A,» by a deed, in which it was recited, ^that 
he was seised iu fee, mortgaged to JB, in fee. 
Indorsed on this deed was a memorandum, 
signed by C-, 'Uhat by an indenture of sur- 
charge, bearing tlate, Ikc., the within premises 
were charged by me, the purchaser of the equity 
ofred(mpiionthere6f, with the. payment of the 
further sum of 325/. and interest.'’ 

Held, that this amounted to an admission | 
by C. ,c^cne in under A,, and that he 

was th^fpre jitmnd .by the recital that bound 
A, > Doc d. y» Sione, 3 C. B. 17^*. 


REJECTION OF EVIDENCE. 

See JVIpw? Trial, 

SECONDARY EVIDENCE. 

Strfficient search, — Hearstiy, — On *examinaw 
tion before removing magistrates, it was de- 
posed, in order to let in secondary evidence of 
an indenture of apprenticeship (not parochial), 
that D, had possession of it after the appren- 
tice’s death, and had stated, in answer to an in- 
quiry, that she, D., had given it to S., the mas- 
ter of a workhouse in which D, was an inmate ; 
that S, was dead, and widow had stated, in 
answer to inquiry, that she had searched S,'h 
papers, but could not find the indenture, and 
had given up all the parish papers to an assist- 
ant overseer : it was further deposed, that the 
said overseer, in answer to inquiry, that he had 
examined the j)apers, hut did not recollect see- 
ing the indenture, and had handed over the 
papers to another assistant overseer: and it 
was proved, that this last had searched the 
papers, hut could not find the indenture : that 
the master and matron of a\vorkhouse, in which 
D. (after the inquiry first stated) had died, 
stated, that no papers were found in JD.’s pos- 
session at her deatn : that the widow of the so- 
licitor who repared the indenture stated, that 
her husband’s papers were in possession of P, ; 
and that the said papers in P.’s possession 
' were searched, hut the indenture could not be 
found. On this proof, the magistrates received 
the secondary evidence. On appeal, proof was 
given as above, and also direct proof of the 
search of the papers by S/s widow. 

On this proof the sessions received the se- 
condary evidence : Held, 

l8t. That the magistrates and the sessions 
were to judge for themselves, whether the proof 
of bond fide search was satisfactory, and that 
this court could not disturb their conclusion 
without seeing that it w'as one which they could 
not legitimately come to. 

2ndly. That the conclusion here appeared le- 
i gitiinate in each case, and could not be im- 
peached as derived in part from hearsay evi- 
dence. Reg, V. Inhabitants of Kenilworth, f 
Q. B. 642. 

Cases cited in the judgment: Rex v. Morton, 4 

M. & S. 48 ; Rex v. Denis, 7 B. & C, 620; 

Bishop of Meath v. Marquis of Westminster, 3 

N. C. 183, 200. 

SLANDER. 

Privileged communication.-- Evidence of 
press malice, — To an action for a libel the de- 
fendant pleaded not guilty, and a justification. 
He offered no proof of the justification; but gaVe ‘ 
evidence to show that the document was pub- 
lished under circumstances rendenng it 
vileged and private communication bot#eeii^/ 
defendant and a third party. ‘ v - ■ 

Held, that the jurv, in forming, thtir .opinion 
(upon the first issuej whether or/npfe the com- 
niuhication was privileged, ought not to take 
into consideration the fact that the justification 
had been pleaded and abandoned. Wilson v 
Robinson, 7 Q* B. 68. * v A <\ 
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UNDERTAKING TO GIVE MATERIAL EVI- 
DENCE. 

1. A letter written and posted in county A.^ 
and addressed to, and received by, the plaintiff 
in county B,, whereby the defendant admits a 
part of the debt claimed in the action, is evi- 
dence sufficient to satisfy the plaintiff’s under- 
taking to give material evidence in county A, 
Hallv, Story, 16 M. & W. 63. 

2. In an action for goods sold, the plaintiff, 
who was bound by an undertaking to give 
material evidence in the county of Durham, 
gave in evidence a letter written by the defend- 
ant, admitting part of the claim, which letter 
was posted in Durham and received in York- 
shire. Held, sufficient to satisfy the under- 
ta]^ng. Hall v. Storey, 4 D. & I>. 345. 

Case cited in tlie judgment : Gilling v. Dugan, 1 
C. B. 8. 

VERDICT AGAINST EVIDENCE- 

See New Trial, 

WAY, RIGHT OF. 

Evidence of agreement to explain acts of re- 
pair, — Ohjetkions at nisi prius. — Defendant, at 
nisi prius, to prove a public right of way over 
plaintiff’s land, showed acts of repair done in a 
certain year by C., the township surveyor. 
Plaintiff offered to prove in answer an agree- 
ment made in that year, between C. and the 
steward of plaintiff’s predecessor, that C., in 
consideration of lepayment by the steward, 
should repair a road, which, according to plain- 
tiffs case, was the road now in question. De- 
fendant’s counsel objected, because it did not 
appear that the steward, in that character, had 
authority to make such agreement. The judge 
received the evidence, which was not further 
objected to; and plaintiff had a verdict. 

On a motion for a new trial, on account of the 
improper reception of evidence, the former ob- 
jection was renewed, and it was argued, also, 
that the evidence, when given, did not show 
that the road to which the agreement related 
was the same as that now in question. 

Held, 1. 'fhat (assuming the roads to be 
identified) the agreement, even if the steward 
had no sufficient authority, was evidence to 
explain the fact of repair, and was properly 
admitted. 

2. That, if the evidence failed to identify the 
roads, that objection should have been made at 
nisi prius, when the defect ap]jeared, and the 
judge should have been requested to strike the 
evidence out of his notes, and that point could 
not now be raised. Ferrand v. Milligan, 7 
Q. B. 730. 

WITNESSES. 

Commission to examine. — Upon a motion, on 
the part of the defendants, for a commission to 
examine witnesses abroad^ it was required that 
it should appear to the satisfaction of the 
court, upon an affidavit from their attorney, 
that the evidence of the witnesses proposed to 
be examined was material and necessary to the 
defence of the action. Healg v. Young, 2 C. B. 
702 . 


THE EDITOR’S LETTER BOX. 

The next volume of the Legal Ohseretr 
will be further enlarged, in order to increase 
the number and value of the Reports of Re* 
CENT Decisions, without curtailing any of 
the Original Articles, or select Information, for 
which the Work has been distinguished. We 
trust, indeed, to improve also the scope of our 
original disquisitions. 

In carrying this improvement into effect, and 
to enable the Reports of Cases and other Court 
business to be collected together and readily 
referred to — the work will be divided into two 
parts. 

The 1st Part, containing original articles on 
all projected alterations in tlie I^aw and Prac- 
tice ; — the state of the Profession and measures 
I for its imjirovement ; — New Statutes, with ex- 
planatory notes and disquisitions on their con- 
struction; — Parliamentary Bills, Reports and 
Returns: — Notes or Commentaries on import- 
ant Decisions in Common Law, Equity, and 
Conveyancing : — the Law of Railways, Insur- 
ance, and other Joint Stock Companies ; — Re- 
view of New Books : — The Law of Attorneys 
jand Costs, and the Examination of Articled 
Clerks : — Proceedings of Law Societies : — 

I Legal Biography ; Correspondence ; Profes- 
i sional Lists, cKu'c. 

i The 2 nil Part containing original and early 
I Reports of every important Decision in all the 
; Superior Courts, by Barristers of the several 
I Courts : — New Rules and Orders of Court; — 
I an ^Vnalytical Digest of all Reported Cases in 
I all the Courts — classified according to the 
-leading subjects adjudicated upon; — Cause 
: Lists; — Circuits; — Sittings; and every other 
information relating to the business of all the 
courts. 

The price will remain the same as at present, 
viz. : 8d., or stamped 9d, 

A correspondent at Birmingham refers 

Taciturn ” to the 6th section iof the New 
County Courts Act, which repeals the 8 & 9 
Viet. c. 127, and every other act, &c. so far as 
the same affect or relate to the jurisdiction, &c. 
of that court or give jurisdiction to any other 
court, &c.; sect. 7 provides for proceedings 
commenced previously to the passing of the 
act, and the sects. 93 and 99, for unsettled 
judgments, &c. in courts holden by virtue of 
that act, or under any act repealed by that act, 
for the payment of any debt, &c. 

The letter from Rochester shall be inserted. 

We will endeavour tq procure a fuller report 
of the case of Bichard v. Kingdon, 33 L. 0. 477* 
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“ Quod milgis ad N.i.s 

Pertinct,’ct iiescire^nialum est, agitamus/* 

IIOUAT. 


PRI VJLliCiE OF vrE^TBRRS OF PAR- 
LIAMENT FilOM ARREST. 


Tins subject, wbicli was discussed in a 
former number/' as a question oi' law, l:as 
subsequently, as it niij^ht readily bave n 
anticipated it would liave done?, be ' : 
brought under the consideration of one oi 
the learned judges sitting at chambers, as 
a matter of judicial decision. 

Mr. Thoinas Dunconibe, one of the 
members for the Borough of Finsbury, 
whilst sojourning in Yorkshire, was ar- 
rested under a writ of capias, addressed to 
the sheriff of that countyj on the ^5rd of 
September, and applicui to Mr. Justice 
Williams, the sitting judge at chambers, to 
be discharged, on the ground that he was 
exempted IVoni arrest by reason of bis 
privilege as a member of parliament. The 
authorities to which our readers’ attention 
have already been directed were nearly all 
brought under the notice of the learned 
judge, who finally made an order for the 
disciiargc of the defendant from custody, 
upon condition that no action should be 
brought for the arvest. 

As we ventured to intimate, the extent 
of the privilege is involved in some doubt, 
and in such a case the learnecf judge was 
clearly justified in deciding in favour of 
liberty. The learned judge’s order, how- 
ever, may become the subject of an appeal 
to the court in which the action is depend- 
ing, in Michaelmas I’erm, and we confess 
we should be glad the question was more 
follj^ discussed than it appears to have 


been on this occasion at cliambers, and 
that its determination was founded on 
something more solid and satisfactory than 
i\ vague jiassage from Blacks tone’s Com- 
mentaries,^' a work whicii with all its merit 
c:iniu)t be regarded as the most precise or 
accurate legal autliorit}’ . 

Concurring with those, however, who 
desire to see our legi»lative institutions re- 
spected as well U3 powerful, v/e should 
greatly prefer finding the question set at 
rest for ever, hy the voluntary relinquish- 
ment of a privilege which the altered cir- 
cumstances of society no longer renders 
necessary for the preservation of parlia- 
mentary independence. That the aban- 
donment of such an odious distinction 
would be expedient, can scarcely he denied 
by those who agree with us In considering 
that its assertion never fails to reflect dis- 
credit not only on the individual who 
resorts to such a protection from the ascer- 
tained claims of a creditor, but also ui)on 
the body who struggle to maintain an 
exemption from the o'peratiou ol‘ laws 
tlie pressure of which is seldom complained 
of by any but the improvident and dis- 
\ionest. 

It will be recollected tliat in the session 
before the Inst, a bill was introduced by'’ 
Lord Brougham on this subject ; and 
doubtless it will bo again brought ibrward. 
We shall, therefore, in our next number, 
while the matter is before the public^ 
enter somewhat at length into the general 
policy of the question. 


1 Blac. Com. p. 1 G5* 


» See ante, p. 336. 

VoL. xxxiv. No. 1,019. 
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470 Vacation Fees upon Issuinp Fiats in Bankruptcy. 

VACATION FEES UPON iSSUlNO ject of the Bankruptcy Laws,— the equal 
: FIATS IN BANKUPTGY, distribution of the bankrupt's property 

amongst all his creditors. A fiat sued out 
at the instant, is frequently the only meana 
the law provides, by which an importunate 
or a well-informed creditor is prevented 
from protecting himself from loss at the 
expense of all the other creditors, by 
sweeping away entire property of a 
trader. Judgments may be signed and 
executions issued, as well during the Icmg 
vacation as at otlier periods of the year. It 
have stated that he had paid a sum of is only reasonable, tlierefore, that the ma- 
14Z. 14s. for obtaining the Chancellor’s chinery by which the Bankrupt Laws are 
signature to a fiat issued at the instance of put into operation should be equally ac- 
a bankrupt, upon a declaration rS Insol- cessible at every period, 
vency. We understand the fact to liave No one could desire that the Lord Chan* 
been, that Mr. Lloyd stated he paid the cellor, who needs relaxation at least as 
sum of 12s. being his proportion of much as any other member of the profes- 
thc expenses of a journey to obtain the sion, should remain in town during the long 
Chancellor’s signature, in addition to the vacation, merely to affix his signature to 
ordinary fees paid upon the issue of a fiat, fiats in bankruptcy. INleans might readily 
which, we believe, amount to IL 12s. (Sd. be devised by w liich a direct personal ap* 
in the first instance, and a further sum of plication to bis lordsliij) in such case could 
81. 7s. 6d., making together the 10/. re- be dispensed with. By analogy to the 
quired by the stat. 6 Geo. 4, c. 16, s. 4. practice of the Common Law Courts, it is 
The additional sum of 14/. 14jf. would now understood, that one of the equity 
have amounted in certain cases to a positive Judges remains in London or its neighbour- 
prohibition. It greatly exceeds tlie com- liood daring the long vacation, to attend to 
pensation allowed to a solicitor in many applications that do not admit of postpone* 
instances for his personal exertions in j raent. The vacation judge might surely 
working a fiat from first to last. We w ere j be entrusted writh the charge of signing 
quite sure, even before we made the in- 1 fiats, which, we apprehend, is a mere 
quiry, that there must have been an error | ministerial dut}^ w hen the preliminary 
in the statement : it w ould have been ' forms Jiavc been complied witli and are 
perfectly monstrous to impose a tax of j regular. 

such magnitude either on a bankrupt de-j At all events, w'e are satisfied tliat the 
siring to divide the remnant of his estate ’ attention w hich has now been directed to 
amongst his creditors, or upon creditors | the subject, will prevent the establishment 
suing out a fiat with the view' of adminis- of an objectionable practice. When the 
tering a bankrupt estate. The paj'nient of emoluments of professional men have been 
even so small a sum as 12s. 6c/., in addition reduced to so low' a scale, as to render it 
to the usual fees, how'ever, wc consider questionable to some persons, whethty: the 
objectionable in principle. Those wlio professioji can continue to be conducted iu- 
practise in the Court of Bankruptcy com- dependcntly, it is certainly not the time 
plain, not without some sliow of reason, for imposing an additional burthen on 
that they have no vacation. A commis- suitors by the creation of new official fees 
sioncr sits in that court six days in every of any amount. The reduction, if not the 
week, all the year round, for the purpose total abolition, of official fees, is one of the 
of opening fiats, liearing cause sliown objects to which all who are sincerely de- 
against summonses served on trader airous of seeibg (he profession placed on a 
debtors, considering the sufficiency of better footing might advantageously direct 
bonds entered into under the statute 1 Sc 2 their eiibrts. 

Viet. c. 110, s. 8, and disposing of other We ought perhaps to add, that it is only 
business of a peremptory nature. when a fiat issues upon a bankrupt s own 

The urgency and uncertainty of com- petition, under the 7 & 8 Viet. c. 96, that 
roercial transactions renders this continu- the Chancellor’s signature is necessary. In 
ous attention to the affairs of a bankrupt ordinary cases, the fiat is signed by one, of 
more than expedient. It is indispensable the masters, 
to effectuate that which is the great ob- 


; A REPORT has gone the round of the 
morning papers, of a statement alleged to 
have been made by Mr. Lloyd, of Milk 
Street, as to the expense of obtaining the 
Lord Chancellor’s signature to a fiat in 
bankruptcy, which, we understand, is in- 
correct, and which we have been requested 
to notice. 

Mr. Lloyd is erroneously supposed to 



Law of Attorneys — New Statutes effecting Alterations in the Law* 4Tl 


LAW OF ATTORNEYS. jtorney does not prevent the debt from at* 

taching, but only operates to prevent an 
EFFECT OF THE NON-DELIVERY OP A » action being brought to recover it/» The 
SIGNED BILL UNDER A PLEA OF SET-OFF. motion for a ncw trial was therefore refused- 


The provision of the statute which 
obliges a solicitor or attorney to deliver a 
signed bill to the party charged one month 
before action, was the subject of judicial 
construction in a recent case in the Court 
of Queen’s Bench, To an action of as- 
sumpsit the defendant pleaded, as to part 
of the amount claimed, that the action was 
brought to recover fees due to the plaintiff 
as an attorney, and tliat no signed bill had 
been dt?livercd pursuant to llie statute;! 
and lie also pleaded a set-off to the whole j 
declaration. At the trial the plaintiff, 
showed that there had been several money i 
advances made by him to the defendant, | 
but was unable to prove th^ delivery of a - 
signed bill, so as to maintain the action for, 
services as an attorney. The defendant, 
however, in endeavonring to meet thc' 
plaintiff’s claim as proved under his plea of 
set-off, put in evidence an account rendered 
to him hvthe plaintiff, h}'^ which the latter 
charged himself with some sums due to the 
defotjclaht, and on the other side discharged 
liimseh’hy items due for liis costs as an at- 
torney. The result of the account was, 
that tlu're was a balance of due to the 
plaintiff but if the item for costs were .ex- 
cluded, there would be a balance of 20/. 
due to tlie defendant. 

I\Ir. Justice I'rle, wlio tried the cause 
at nisi priuSi held, that the defendant 
having put in the account, must be taken 
to have put in both sides ol’it, and was not 
entitled to witlidraw from consideration the 
amount of the costs, upon the ground that 
the plaintiff could not recover them, inas- 
much as no signed bill was proved to have 
been delivered. The plaintiff', upon this 
ruling, had ii verdict on the issue raised by 
tbe plea of set-off, the issue being entered i 
for defc>»ulant on the plea denying the de- 
livery of a signed bill. An application was 
afterwards made to the full court for a new 
trial on the ground of misdirection, and it 


NEW STATUTES EFFECTING ALTERA- 
I TIONS IN THE LAW. 

THE CITY OP LONDON SMAl.L DEBTS COURT. 

10 & 11 ViCT. c. Ixxi. (Local). 

I An Act for the more easy Recovery of Small 
Debts and Demands within tlie City of Lon- 
don and the Liherticb thereof. [2nd July, 
1S47.] 

Constitution of the Court, Officers, 
See. 

5 <5* W'’'. 4, c. 94. Actions to he hereafter 

commenced in the Sheriffs Courts for sums not 
above 20/. to be heard and determined under the 
prornsions of this net . — AVhercas by an act of 
parliament ])assed in the session of parliament 
held in the 5 Sz 6 W. 4, c. xciv., intituled “An 
Act for amending and consolidating the Acts of 
Parliament for the Recovery of Small Debts in 
the City of London and the Liberties thereof, 
and for enabling the Goods of the Debtors to 
be taken in execution,” the various acts then 
in force for establishing and regulating the 
(knirt of Requests in the city of London for the 
recovery of small debts within the said city and 
the liberties thereof, and thereby severally recited, 

; were repealed ; and by the said act certain per- 
: sons therein named or referred to were nomi- 
nated and appointed commissioners of the said 
Court of llecpiests, to sit as usual in the said 
court for the period and in the rotation therein 
mentioned ; and by the said act powers were 
! grantt'd for the establishment of the said court, 
and for carrying on the business thereof : And 
whereas the city of London is a county of itself: 
And whereas the Sheriffs^ Court of the city of 
London is a court of ancient jurisdiction, hav- 
ing cognizance of all pleas of personal actions 
to any amount : And whereas it is expedient 
that the manner of proceeding in the said court 
for the recovery of small debts and demands 
should he altered and regulated, and that the 
Court of Requests established under the said 
recited act of parliament should be abolished : 
May it therefore please your Majesty that in 
may be enacted ; And be it enacted, 

1. That all pleas of personal actions, wdiere the 
debt or damage claimed is not more than 20/., 
whether on balance of account or othepvise, 
which shall hereafter be commenced or tried in 


was urged that the plaintiff' could not be 
permitted to set off his bill of costs, not 
being in a position to recover these costs, 
as no signed bill had been delivered by him. 

The court after taking time to consider, 
upheld the ruling of the learned judge at 
nisi pt'itiSj and overruled the objection, ex- 
pressly on the ground that the non- 
delivery of a signed bill of costs by an at- 

® Harrison v. Turnery 16 Law J., 295. CI.B. 


the Sheriffs' Court, shall be holden in the said 
court without writ, and shall be heard and de- 
termined in a summary way, and according to 
the provisions of this act: Provided always, 
that the said court shall not, under the pro- 
visions of this act, have cognizance of any ac- 
tion of ejectment, or in which, although the 
debt or damage claimed may not exceed 

‘'This act abolishes the City Court of J^- 
quests and extends the jurisdiction of tl^ 
Sheriffs* Court. The court, though it will have 
the power, will not be called the County Court, 
but retain its ancient name. y 2 
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TO“fttty *^il,1fair;:ma»k|^^ of #to-^ ;SAe*^’ "^Tod 


omtiiiuedKin 

_ _ 'any ^ll,'ftiir;;xnai»kiftt; oir*fi*to-' t^piiinr 

cSKrfSs^ 8^1®® iW qttestiott; ^hteh ' tfc^ -viaA * Iceedin^s iit the said Cimrt <«€ Requeata,^^ &i> 

fyp l%htiitatieii^ oth^rwiBe il9 ^cattm of th^ recited 
liMCT any'tmf or i^t^lfemenrt may cornmewSred before the eoihmeiieemeat* «# 

any libdi or slander;' or foi** act, ahall be a^valid to all intentu and piiiq)Maie 
fltof c6hveiisat5bn, br for sedttc^ib^^ or for as if thisact had. not -been passed, and 


xnaybd 

h of promise of marriage. continued^ executed, and enforced' in ther 

2. All other actions and proceedings to he Sheriffs’ Court i under the provisions of l^inj 
^MtA on^as if't had not passeil: — act, against all piersons liable thei^to* in: dWf 

all pleas of personal actions, and all other ]iro- same manner in all respects as if they had hew 
ceedings iti the Sheriffs* 'Court, except the trial, commenced in: the said court under the 
uiidei* the ^oviaions of this act, of pleas of per- visions of this a«t. - ^ 

syitabactSons where the debt or damage claimed 7 . Judge of Sheriffs^ Court to preside im 
is not more than 20/., or, not being more than aotions under this -That the judge of thijfe 
5 ©^/., is excepted from the provisions of this Sheriffs’ (V>urt shall preside at the trial in the’ 
^t, shall and may be commenced and carried said court of all action.-^ and proceedings coniw: 
dnp'iti the said court as if this act had not been menced or (ffrected to he carried on therein^ 
^ja^sed'; and all proceedings in personal actions under the ]H-ovision8 of this act. 

Where the* debt or damage claimed is not more 8. Judge of court mag appoint «■ dejiwtg iife 
Ap.n 20f., which may have been actually com- case of illness^ tyc.— -That in. case of illness- uu 
ihebced in the Sheriffs’ Court before the com- unavoidable absence, not occasioned by his: 
niencenient of this act, and whiclp might have j other official du^es, the cause whereof shall be. 

commenced in the said court under the j entered on the ininiiles of the court, it shall be 
^l-oviSions of this act, shall ho (continued, exe- i lawful for the judge of the Sheriffs' ( -ourt, or, 
chted, and enforced against all ])ersons liable I in case of the inability of the judge to niako 
ftitereto in the same manner as if they had 1>een j such appointment, for the said mayor, alders 
commenced therein under the provisions of , men, and commons to appoint some other pe]>« 
this act; and other i^roceedings in the said ■ son, who shall have ])rivctised as a barrister-at-» 


thar 


Ooiirt, n6t being proceedings in personal ; law for at least seven years, to act as 
scions where the debt or damage claimed is | deputy of such judge during such illness or 
|^)t more than 20/,, and which could not h«ave unavoidable al>sencc ; and it shall also bo 
been commenced m the said court under the . lawful for the judge, with the approval of the 
pfOviOToh® of this act, shall be continued, cxe- ; said mayor, aldermen, and commons, to appoint 
rated, and enforced against all persons liable ’ a deputy, who shall have practised as a bar ristca? 
thiJreto in the same maimer ip all respects as for at least three years, to act for him for any 
fliCT miglithave becii continued, executed, and jtime or times not exceeding in the whole tnio» 
ramreed in case this act had not jiassed. I calendar montlis in any consecutive pericwiiqf 

*' 3. Court to he held at GuildfutU. — 1 'hat the 'twelve calendar nionths ; and every deputy 
fiaid court shall,' as well for the purposes of : appointed, during the time for which he shall 
mis act as for.all other ])ur})oses, be held at the be so appointed, shall have all the i>owers and 
finildhall Within the city of London, or at such ' pnvilegcs and iierfonn all the duties of the 
ofh er .place within the said city as the mayor, ; judge of the said court. 

Mderiheh, and commons of the said city in j f>. Chamberlain to be treasuf^er of 
ibinmoti council assembled shall from time to ; G'owr/. — That the chamberlain for* the tinwi 
tiine bry jltiy order direct or appoint. being of the city of London, shall for tho 

' 4 . may'dr'y ^0.^ to appoint days and place for purposes of this act, be and be considered 
.-—■That it shall be lawful for the the treasurer of the Sheriffs’ Court j 
mky6r,' alfiQir‘itieh, and commons from lime to 10. Clerks, t\c.^ in the ChamlfiBrlain\s^ office ^ 
place and day or days for ' perform such duties in refer encf* to'the^ f^ce of 
me Sheriffs’ Court for the puqioses of ' treasurer ns shall be required, and shnll be paM 
this det'j and. the order for the first holding of' an extra salary for the &Y/m8i—Thattheeeveral- 
ibr the jairposes of this act shall clerics and other officers and serviintSi for^tlto 
Ip'tftjlijfehfed ill two London daily morning time being employed in the offioe of the chdn^ 
Mws'papers^'^ and shdl b^ stuck up at the prin- berlain of the said city shall from time to tiiaip:: 
dpal door, or entrance of the said Guildhall, perform such duties in reference to the court 
sh^ hb , continued so stuck up for the and the office of treasurer thereof, hereby 
^iiod bf one mdnih at the least brfore the day posed on the said chambei^ai.11; as the ohaiir*^ 
£^j[>ohit^d ifbr h the said court. beriain for the time being in his eharaetdr^dfV 

^*£ 1 , Aftdr 'bo^ act exisfing treasurer of the court shall requite 5 and eviewjf? 

bjT' %e ^Tliat from cjiei 4 c, bflleer, and servant mf the eliamberieiiia^ 

t h^ ^ CtrtTi Tif ^Vi .. Af-'- A*' 4 -likA^ 


t tliifl act ihc st>*^eMipie^clift>jMirformiiig atfy 

ftir the 1 ^'- tfae!4¥^uTitr <>f'tbe couvti slutll ireceUrei 


andtiQOui^/ 
tbe’>boai^ 

baltLFjrw aiMwMirbe. iM» 

eioh'Mir't1iea<r *etvibea>-.a«> tteei'feid. bw wy b rp'fctdfai** 

4 art)tia^ 







Pwer in ME^) >4^ ^ 
c2enib« «rifco &« «» niUomeif^ am} j^HMn 

pw bfff^vrr 

Anp(mimmt (^ assiHani okris, 

'Itot «v^y cb^ckric of the court to he here- 
:rfter appointed^ shall be an attorney of one of 
hear Ms^esty’s superior courts of common law^ 
ariio shall have practised Us an attorney for at 
least five years ; and such clerk shall be ap- 
pointed by tiiesaid mayor, aldermen, and com- 
mons; and in case of inability or misbehaviour 
of the clerk for tlie time being of the court, it 
shall be lawful for the said mayor, aldermen, 
aad commons to remove such clerk, and to 
appoint some other person, qualified as afore- 
e^, to be clerk of the court ; and, until other- 
wise directed by the said mayor, aldermen, and 
commons, every such clerk shall be paid by 
fees, as hereinafter provided ; and in case any 
Msistant clerk or clerks shall be necessary for 
currying on the business of the court, such as- 
sistant clerk or clerk# shall, during such time 
as the chief clerk shall be ])aid by fees, be }>r<>- 
vided and paid by the chief clerk of the court, 
but if the chief clerk shall at any time be paid 
by a salary and not by fees, then the assistant 
ckrk or clerks shall be appointed by the said 
mayor, aldermen, and commons, and shall be 
paid out of the general fund of the court such 
yearly salary for their services as the said 
mayor, aldermen, and commons shall from 
time to time think proper. 

32. Chid f clerks wUh approval of jtidge^ may 

S point a deputy in casn of illnefts^ — I'hat it 

all be lawful for the chief clerk of the court, 
with the approval of the judge, or, in case of 
the inability of the chief clerk to make such 
appointment, for the judge, from time to time 
to appoint a deputy, qualified to be appointed j 
chief clerk of the court, to act for the chief | 
clerk of the court at any time when he shall be | 
prevented by illness or unavoidable absence | 
from acting in such office, and to remove such j 
deputy at his pleasure ; and such deputy, while j 
acting under such appointment, shall have the 
like powers and privileges, and be subject to | 
the like provisions, duties, and penalties forj 
misbeha^'iour as if he were the chief clerk of i 
the court for th# time being. 

13. Duties of clerks . — That the clerk of the 
court, with such assistant clerk or clerks as 
aforesaid, in case any such shall be employed, 
ahull issue all summonses, warrants, precepts, 
and writs of execution, and register all orders 
and judgments of the court, and keep an ac- 
oount of all proceedings of the court, and shall 
take charge of and keep an account of all court 
f4Be8 and fines payable or paid into court, and 
of all monies paid into and out of court, and 
shall enter an account of all such fees, fines, and 
monies in a book belonging to the court, to be 
kept by him for that purpose, and shall from 
tiiM to time, at such times as shall be directed 
by order of the court, submit his accounts to 
be audited; or seuled by the treasurer. 
;;14«irC^icer nf and ^ 

cof|fofofd,f^That it shall not be lawful for 
ttmdapkef4lie4CSiiiit,oi^fhe.paf^^ such 
clerk, or any person in, the service or iompfoy- 


msnt of any such clerk; or pgrtuerf >to,|apt u ; 

treasurer or m a DaiBfF of the .cout^ or /or : 
treasurer, his partner or clerk^ or anyp^sou^, 
the service or employment of such treasurer or. - 
Us partner, to act as clerk or as a hailiff, or ton-, 
any bailifT, his partner or clerk, or any person! 
in the service or employment of any bailiff or 
his partner, to act as clerk or treasurer of the; 
courk 

15. Clerk, 4'^., not to act as attomies in Hke 
cottrf.— -That no clerk, treasurer, bailiff, or 
other officer of the court shall, either by him- 
self or his partner, be directly or indirectly en- 
gaged as attorney or agent for any party in any 
proceeding in the court- 

16. Penalty of 50/. on non-observance of the 
two previous enactments. 

1/. Power to mayor, 6fc., to appoint bailiffs 
of the court . — That there shall be one or more 
bailiff or bailiffs of the court ; and such balUff 
or bailiffs shall be ajipointed by the said mayor, 
aldermen, and commons ; and, in case of the 
inability or misbehaviour of any such bailiff or 
bailiffs, it shall be lawful for the said mayor, 
aldermen, and commons, or the judge of the 
court, by an order of court, to remove such 
bailiff or any of such bailiffs ; and one of the 
bailiffs of the court, if there shall be more than 
one, shall be called the chief bailiff of the court. 

18. Duties of the bailiffs, <5'C. — ^That the said 
bailiffs or one of them shall attend every sitting 
of the court for such time as shall be required 
by the judge, unless when their absence sbaU 
be allowed for reasonable cause by the judge, apd 
shall by themselves serve all the summonses and 
orders, and execute all the warrants, precepts, 
and writs, is sued out of the court under the 
provisions of this act; and the said bailiffs 
shall, in the execution of their duties, conform 
to all such general rules as shall be from time 
to time made for regulating the proceedings of 
the court as herein-after provided, and subject 
thereunto to the order and direction of tUe 
judge ; and the said bailiffs shall be entitled to 
receive all fees and sums of money allowed by 
this act in the name of fees payable to the 
bailiff, out of which they shall provide for tHe 
execution of the duties for whicn such fees are 
allowed, and for the payment of the bailiffs ac- 
cording to such scale of remuneration as shall 
be from time to time approved by the judge ; 
and every such bailiff shall be responsible for 
all the acts and defaults of himself, in like man- 
ner as the sheriff of any county in England is 
responsible for the acts and defaults of himself 
ana his officers. 

19* Officers performing duties under reett^ 
act may be appointed under this act . — -That the 
persons holding the offices or performing the 
duties of clerk, assistant clerk, beadle, or Ser- 
jeant in the said Court of Requests under 
said recited act, at the time^ of the passing 
this acti and who shall continue respectively 
hold the same , offices or to perforin the 
duties at the time when the said aqt shal^ ijfn 
pealed under the, prqviwons of this aoW 
og pot qfudlSed as bereii^before 
if the said mayor, aldermen, and.^pl^gns , 
dupk fit, ha appmnfod to be cWw fina 
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df the iSberiffft’ Co 0 rt for the pi^i^oee pf tbie demw, apd,coujmoAsm eackcase.ejiallj^^.^^^ 
acl»ancb if so. appointe<}^ shall continue tp €pcer sueh^ps)? or yearly, ,su^ fpr epen time ^ 
cute their several offices,, subject to the power thpyj^ll tWnk just to be awarded uppp 
of retoova^ provided in this act« = sideratipn pf the special circupstahees pf 

; 20. Treasurers^ clerks, and bailiffs tp give se*-= case ; and all such cpiupensaiions shall be 
cniity.: out of the general fund of the court, to 

- 21, F^es to be taken according to schedule A. formed under the provisions of this act ; Pro-, 
to this act, and tables to be exhibited in con^ vided always, that if any person holding any, 
s^piciious places,— "ilint on every proceeding in office in the said Court of lieejuests shall be ap- 
tbe court under the provisions of this act there pointed after the passing ot this act to any 
shall be payable to the judge, clerk, and bailiffs . office or situation in the Sheriffs’ Court, the 
of the court such fees as are set down in the payment of the compensation awarded to him 
schedule marked (A.) to this act annexed, or undp this act, so long as he shall continue to 
which shall be set down in any schedule of fees receive the salary or emoluments of such office 
reduced or altered under the power herein-after or employment, shall be suspended if the 
contained for that purpose, and rone other; amount of such salary or emoluments is greait^ 
and a table of such fees shall be put up in some than the amount of such compensation, or, if 
conspicuous place in the place u'liere the court not, shall be diminished by the amount of such 
shall 1^ held, and in the clerk’s office : and the salary or emoluments. 

fees on every proceeding shall be paid in the 23. Officers of court may be paid by salaries 
first instance by the plaintiff or party on whose ^ instead of fees. If court abolished, no compen^ 
behalf such proceeding is to be had on or be- i sation allowed except in ^certain case. — That it 
fore such proceeding, and in default of pay- ! shall be lawful for the mayor, alderinen, and 
ment thereof shall be enforced by order of the commons to order that the judge, clerk, bailiffs, 
judge by such ways and means as any debt or ; and officers of the court, or any of them, shall 
damage ordered to be paid by the court can be be paid by salaries instead of fees, or in any 
recovered; and the fees upon execution shall manner other than is provided by this act ; ana 
be paid into court at the time of the issue of if the mayor, aldermen, and commons shall 
the warrant of execution, and shall be paid by , make such order, or if any act sliall be passed 
the clerk of the court to the bailiff upon the re- whereby it shall be provided that the court 
turn of the warrant of execution, and not be- shall be otherwise constituted than is provided 
fore ; Provided always, that it shall be lawful by this act, no such clerk or bailiff, nor any 
for the mayor, aldermen, and commons to lessen judge, treasurer, or other officer of the court, 
the amount of the fees to be taken in the court, shall be entitled to any comj)ensation on ac- 
under the provisions of this act, in such manner i count of ceasing to hold his office or to receive 
as to them shall seem fit, and again to increase the fees allowed by this act, or on account of 
such fees so that the scale of fees given in the his emoluments being affected by such altera- 
schedule to this act be not in any case sur- ; lion, unless he shall have acted as clerk, bailiff^ 
passed ; and in cjise the fees allowed to be or other officer of the said Court of Requests 
taken by the judge, clerk, or bailiffs of the i before the passing of this act, in which case he 
court shall appear to the said mayor, aldermen, • shall be entitled to compensation for the loss of 
and commons to be more than sufficient, it shall . his fees or emoluments, in like manner, and 
be lawful for the mayor, aldermen, and com- | subject to the same regulations, as lie would 
mons to order that a certain yiart of their fees ■ have been entitled to, under the provisions 
only shall be paid to them respectively, as the .herein contained, in case he had been deprived 
greatest sfdaries to be by them resjicctivcly re- ; of any fees or emoluments by reason of the 
ceived ; and in such case, and so long as such i passing of this act ; and in such case all sums 
direction shall be in force, the amount of the! payable in the name of fees to, such officers of 
lasidue of the fees shall be accounted for and j the court as shall be paid by Salaries shall be 
paid to the treasurer of the court for the pur- ; j»aid from time to time to the treasurer of the 
poses of -this act, and shall form part of the court, who shall pay the said several salaries 
general, fund of the court. out of the proceeds of such fees, and the sur- 

22. Compensation for persons whose rights or plus shall form part of the general fund of the 
emoluments mil be diminished. — That every ^ court ; and whenever the net amount of the 
person who shall have been entitled to any fees shall not be sufficient to pay the said se- 
office or to any fees or salary for his services in veral salaries, the deficiency shall be made good 
the execution of the said recited act under and paid out of the corporate, funds of the said 
whHdi the existing Court of Requests in the city, or such of them as the said mayor, alder- 
said city is holden shall be entitled to make a men, and commons shall think proper and 
<claim for cpmpiensalion to the mayor, alder- direct. 

mn,nnd coninions within six calendar months . 24. Clerk court to deliver to the treasurer 
mftef the cpminencemieiit of this act ; and it an acemmt of fees and fines as often as required. 
*ehall he lawful for the. nnayor, alderinen, and -r- That the clerk of the court from tioie to 
epnampns, in such manner t^y. shall think tipae, as often as he shall be required so to do 
proper,, to ipqmre what was the; teniii^ of any by the treasurer or judge of the court, arid m 
such office* ajM. what wjere the^ Jawfuh Wei form as the treasurer cw judge shall fe- 
reupphaneutS; iU; respeict of w^bioh aujbjii coiupeii- j quire,, shfidl ^iver to die ^ treasurer a fyU ' 
(:e^upn,shov)d be al^iwed; and of thp feesf reesived in tbe 
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tKe Autliorit^ court hoiise iaM oflices of ihe coiitti aiialt 

act6iiiit of ^ fines imposed by appdiirf, tincl have power to dismiss, the necett^ 

|)r0yisions of ^ and of the expenses sary' ser^nts for taking tharge'of siich^'CcMUJfe' 

4f feyyipg thei same ; and 6hall pay ovfer to the house and offices, at such salaries' a? ehall ’-lio 
tr^tfurer, quarterly or oftener in every year by from time to time authorized bythe jud^e with 
brd^ of the court, the monies remaining iti his the consent of the mayor, aldermen, and cbin^ 
hands over and above his own fees and such moris; and the clerk of the court, under the 
balance as he shall be allowed, by order of the . direction of the mayor, aldermen, and conw 
ccmrt, to retain for the current expenditure ofj mons, and subject to such regulations as they 
fhe court. may require to be enforced, shall in every casa 

25. Tronsiirer to audit arcouyits of clerk, aiid make all necessary'’ contracts, or otherwise prb^ 
teceivp balances' from time to time. — That the vide, for repairing and furnishing, and Top 
treasurer of the court shall from time to time, cleaning, lighting and warming the court house 
Quarterly or oftener, as shall be directed by for the time being and ofiices, and for supply- 
order of the court, audit and settle the accounts ing the said court and officcis with law and 
of the clerk and other officers of the court, and office hooks and stationery, and for defraying 
shall receive the balance of the various monies all other necessary expenses, not otherwise 
which such clerk and other officers shall have provided for, incident to the holding of the 
received under this act, and shall pay over to court ; and the charge of the court house and 
the judge of the court the amount of his fees, offices, and expenses thereby incurred, shall be 
and make all such orli^^r payments as it shall be paid out of the general fund of the court ; pro* 
requisite to make thereout in accordance with vided always, that the treasurer or clerk of the 
the provisions of this act, aiid shall from time court, or the partner of such treasurer or clerk; 
to time cany the balance remaining in his or any person in the service or eriiployment of 
hands, or so much thereof as he shall be di- such treasurer or clerk, shall not be directly* or 
rected to carry to such account, as the mayor, indirectly concerned or interested in any such 
aldermen, and commons shall direct. contract, or in supplying any articles for the 

2G. Treasurer of court to render accounts to use of the court and offices ; provided also; 
mayor, v'hen. requlrccL — ^'bhat the treasurer that no ])ayinent of any such charge sliall be 
of the Court shall, once in every year, and allowed in the clerk’s accounts until allowed 
oftener if required, on such day as the mayor, under the hand of the judge, 
aldermen, an<l commons fnmi time to titiie shall 30. Judrje to hold the court where 7uayor, 
appoint, render to tlie mayor, aldermen, and shall direct, — Notices for holdiny courts to bt 
commons a true account in writing of alhmonies up in tlif* court and in the clerk^s office*’^ 
received and of all monies disbursed by liim on That the judge of the SheriflV Court shall aU 
account of the court during the period com- tend and hold the said court for the purposes 
prised in such account, in sucdi form, and with of this act at the place where the may'’or, alder* 
such particulars of receipt and dishnrsernent or men, and commons shall have ordered that the 
btlienvlsc, as the mayor, aldermen, and said court shall be holden, at sucli times a$ 

jnohs shall from time to time require. they shall ap])oint for that purpose, so that a 

27- Mayor, to direct how balances shall Court shall be holden for the purposes of thrs 
he applied. — That tlic mayor, aldermen, and .act once at least in every calendar month ; and 
commons shall from time to time make such notice of the days on which the court will be 
rules as to them shall seem meet for securing holden for the purposes of this act shall be put 
the balances and other sums of money in the up in some conspicuous y)lace in the court and 
hands of any officer of the court, and for the in the office of the clerk of the court, and i|0 
due accounting for and application of all such other notice thereof shall be needed ; ' and 
balances and other sums f)f money. whenever any day so appointed for holding the 

2S. Clerk to send to mayor, &c. Accounts court shall be altered, notice of such;- intended 
of all Slims paid by him to treasurer. alteration, and of the time when it 'will takp 

20. Mayor, &c., may provide court houses, effect, shall be put up in some contspictioup 
offices, &c. place in the court and in the clerk’s office. ' \ 

30. Any gaol in the city of London maybe 

usfcfl as a prison fpr the purposes of this act. X hocess and Phocejbojnos. v 

’ 31. 8 & 0 Viet, c. 18, as to purchase of land 37. Process of the court to be under 
to apply to this act. That a seal shall be made for the SheHi^ 

; 32. Mayor, &c., empowered to borrow Court for the purposes of this act ; and ‘ all 
pwitiey for the purposes of this act. summonsed and other process issuing 

33. A general fund to be raised for paying thp said couit, under the 
pff monje^y borrowed. ^all be sealed or starrijted with the seftl of - tftb 

: ^^4, Property of Court of Requests to v^st in court ; and' every ' fbrgd^tfiite 

'tte treasurer o titider this act. , seal br any process of cbhrti ’bFwKb 

I court house established, ' the iefye’bt bnfotcehhy'fihichYor)^d^^y^ 

jpteirk td kizue ^ qhff fo appdiM iri^'the Sanie tb be 

si^aftis, if bepdr^ter td^e deTS^ed tb- dtiy' pbrebu 'afiy 

CQUid housjs 'shall be bu|Tt; purbhaste4L^^ i^pdrfcng to Uei cptjy 'bf 
W 'the purboseB 6f tUb ofiertffS* tf 'l&fe 
clerlt' of the &3uft'6hatl'hdve *6f 



■% 


New ^ Im»». 


I act under any l^se coibuY of pi^teiice of tjte fti act passed in the 9 ® 

"m. pf ine said court, shall be. guiky of Att Act for the moi« easy Bcckivbry of hasm 


Deto and Demaiids. in England^ and sui^ 
service shall be as valid as if tne same had bMh 
nlade under the provisions of this act hy 
bailiff of the Shwffs^ Court within the city ot 
L ondon or the liberties thereof- 

43, As to service of process c^Countt/ Ctmi^ 
in the dty of London . — Ihat any summon^ or 


Acf^7 4* 8 c. 96, and S 4* & 
c. J47, not to extmi to this act . — ^That none of 
the provisions and enactments of an act passed 
in the 8 \^ct,, intituled, /‘An Act to amend 
the Laws of Insolvency, Bankruptcy, and 
lExecution,” or of an act passed in the 9 Viet., 


intituled, “An Act for the better securing other process which under the before-mentioTicdl 

Payment of Small Debts,” shall extend or re- Act for the more easy Recovery of Small Debts 
late to or affect the jurisdiction and practice of ^^d Demands in England and \yales shall be 
the Sheriffs’ Court in any action or proceeding , required to be served out of the district of the 


to be commenced or carried on therein under 
the powers and provisions of this act. 

39. Suits to be by plaint . — ^Ihat on the ap- 


court from which the same shall have Issued 
may be served within the city of London or 
the liberti^ thereof by the bailiff of the- 


plication of any person desirous to bring a suit ' *^heriffs’ Court ; and such ser^nce shall be as 
.m the court, the clerk of the courtsbr.il enter ‘valid as if the same bad been made by the 
in a book, to be kept for this purpose in his i bailiff of the court out of which such sumraono 
office, a plaint in writing stating the names and other process shall have issued within the 
the last known places of abode of the parties, jurisdiction of the court for which he acts, 
and the substance of the action intended to be *^4. Proof of service out of districts or in the 
brought, every one of which plaints shall of the baiitff. — That service of any 

numbered in every year according to the order' J*ummons or other process of the court which 
in which it shall be entered ; and thereupon a : «hall require to he served out of the city of 
summons, staling the substance of the action, ' London or the liberties thereof may be proved 
and bearing the nmher of the plaint on the ! by affidavit purporting to be sworn before any 
margin thereof, shall be issued under the seal jj'/dgeof a County Court, or before a Master 
of the court, according to such form, and be’ Extraordinary in Chancery, or any person now 
een^d on the defendant so many days before I authorized by law to take affidavits ; and the 
the ddy on which the court shall be liolden for taking such affidavit shall not lie more 

which the cause is to be tried as shall be di-jfkan Is., and shall be costs in the cause; and 
rected by the rules made for regulating the i ^very case of the unavoidable absence of the 
practice of the court, as hereinafter jjrovided ; i bailiff by whom any summons or other procM® 
and delivery of such summons to the defend- j of the court shall have been served, the service 
ant, or in such other manner as shall be speci-l of such summons or other process may be 


iied in the rules of practice, shall be deemed 
good service; and no misnomer or inaccurate 
description of any person or place in any such 


proved, if the judge shall think fit, in t;he same 
manner as a summons served out of the city of 
London or the lil^erties thereof, but witliont 


plaint ’or summo'ns shall vitiate the same, so ■ ^^^^fbtional charge to either of the parties to the 
that the person or place be therein described j 

60 as to be commonly known. ,! Jukisdiction op tub Coi u r." 

40. Surtimons may issue though cause qf \ 
action may not arise in the ci/y,— That suchi 4*'’: not lobe divided^ 

summons may issue provided the defendant or! ^fbtringing two or wore- That it shall not 
one of the defendants shall dwell or carry on* lawful for any plaintiff to divide any demand 

his business w'ithin the city of London or the ' cause of action for the purpose of bringinug^ 

liberties thereof at the time of the action ' siuts in the court ; but any plaan- 

]brought; or provided the defendant or one of having any demand or cause of action for 
the defendants shall have dwelt or carried 20/., for which a plaint might bet 

hi« business therein at some lime tvithin six I ^bis act if not for more than 20ft, 

calendar fnontbs ne.\t before the time of the; abandon the excess of such demand over 
tLciion brought : at if the cause nrn.n and above iOl., and thereupon the plaintiff 

] shall, on proving: his case, recover to aia 
,, Jrnii^s, < 5 - 0 ., witJiin the city of Lotulon, amount not e.vceedmg 20/. ; and the judgment 
to Se deemed parts thereof .—That all pre- 1 plaint shall be in full 

cincts and extra-parochial places within the discharge of all claims in respect of su^ 
dty of London or the liberties thereof, or ad- ‘*eniand or cause of action, and entry of ih« 
joining thereto, shall, for the purposes of this judgment shall he made accordSngly. 
act,, be deemed to he parts ofthe city of London ■*6- Minors may sue for wayes. ~'Fhak 
and the Bherties fh^rapf. shall be lawful for any person ifflder the agn ttf 

42. Processes out of district court may be prosecute any smt in the court for 

served by baiW tf any other Mart.— 9 & 10 any "Bm of ntoneyi not greater than 20®, 
Pfdif. c. 95— -Ifhat any summons or othd pro- which may be due to him for wages or pteelr. 
ess which under this act shall be required to work as a servapt, in the sajh# 

Be Tveid eat of tha. .city, of. London , or the mannear as if he were of full age. ‘ 

thereof may be served W the h^flf of 
‘'court hohtieb ih aiiy part of iKnglan^ undtor 


And see sections 11 2, 113. 



^ cpu^Ai^. pwes ^. pwtnpf- plaqe df;abl 9 ;de or busiims, 
,*»}/«s?^.~1'l^,;tTie jijnsdictibn of bec^a^’l&;i9itJi'er^ai^,t6'' 
ccM^ sb^^a^tidto^^e feoovsry of any ^h 'noticii waft 'c6fai 
** noil; exceediitg tbe sum of '%&., wbiclt 

' . '■' ■<• jIi' ■ rf* _ ■• y 1 ’ ’ ^ '1 ■ 



f ,t4e whole or part of the unliquidated balance 
a pattiiership account, or the amount or part 
part of the amount of a distributive share under 
^aiL intestacy, or of any legacy under a will. 

4B. EjL'cputors may sue and he sued . — ;That it 
^£dl be lawful for any executor or adminis- 
trator to sue and be sued in the court, in like 
manner as if he were a party in his own tight, 
md judgment and execution shall be such as 
in the like case would be given or issued in 
any siq)erior court. 

40. No privile(/e allowed . — '^riiat no privilege, 
except as herein^ter excepted, shall be allowed 
to any person to exempt him from the jurisdic- 
tion of the court. 

50. One of several persons liable may he 


other party by the (derk. ^ , 

Tarty requiring d fury to ml&te k 
-*-ttat et^ery party requiring aii^ II® 

suf^oned shall at the time df givUi^ i^d 
notice, and before he shall be entrfled tq h»e 
such jury summoned, pay to the ciei® df 'm© 
court the sum of 5.v, for payment of the jthj', 
and such sum shall be considered as ebsts fii 
tlic cause unless othenvise ordered by iih© 
judge. 

54. Who shall be jurors. — That the Se- 
condaries of the said city shall cause to be de- 
livered to the clerk of the court a list of persons 
qualified and liable to serve as jurors in the 
courts of assize and nisi prius for the said city, 
within fourteen days from the first day of 
January in each year, each list containing only 


sued . — Tiiat where any plaintiff shall have any * the names of persons residing within the juris- 
demand recoverable in the couit against two or ! diction of the court, for which list the said M- 
more iiersons jointly answerable, it shall be ! condaries shall be entitled to receive out. of the 
sufficient if any of such persons be sen'cd with ! general fund of the court a fee after the rate of 
process, and judgment may be obtained and \ "td. for every ffdio of 72 ^vords^ and whenever 

a jury shall be required under the provisions of 
this act the clerk of the couit shall cause *fia 
many of tbe persons named in the list as sh^ 
be needed, in the opinion of the judge, to fee 
summoned to attend the court at a time and 
place to be mentioned in the summons, and 
shall adminivSter or cause to ])e administered to 
such of them as shall he impanelled to try any 
cause or causes an oath to give true verdidia 
according to the evidence ; and the persons so 
summoned shall attend at the court at the rime 
mentioned in the summons, and in default 
attendance shall forfeit such sum of money as 
the jndge shall direct, not being more than 


execution issued against the person or ])crsons 
«o served, notwithstanding that others jointly 
lisil)le may not have been served or sued, or 
jnay not be within the jurisdiction of the court; 
and every such person against whom judgment 
shall ]ia\'e been obtained under this act, and 
who shall have satisfied such jiidgment, shall 
be entitled to demand and recover in the court 
contribLition from any other person jointly 
liable with him. 

51. Judge alone to delmnine all questions 
unless ajarg he summoned . — That the judge of 
the court shall be the solo judge in all actions 
brought in the court, and shall determine all 


questions, as well of fact as of law, unless a j for each default ; and the deliv-'cry of fetich 

K- 1 . .. 1 : — r. summons to the person whose attendance ig 

required on s\ich jury, or delivery thereof to 
his wife or servant, or any inmate at his usual 
])lace of abode, trading, or dealing, shall he 
deemed good service : Provided always, that 
no person shall l)e summoned or compelled to 
seiwe on such jury more than twice within one 
year, or who shall hare been summoned and 
shall have attended upon any jury at the assizes, 
or any Court of Nisi Prius, or at the Central 
Criminal' Court, within six calendar months 
next before the delivery of such summons. 

55. As to the number of jurymen to he 
panelled . — That whenever there are any jwry 
trials, five jur)'men shall be impannelled )ttid 
sworn, as occasion shall require, to give t^ir 
verdicts in the causes which shall be broug^ht 
before them in the court, and, being once swdrn, 
shall not need to be re- sworn in each trial, -ted 
either of the parties to any such cause shall be 
entitled to bis lawful challenge again^ ^31 pt 
any of the said jurors, in like inaimner ais 
would be entitled in any superior conft ; 4nd 


jury shall be summoned as hereinafter men- 
tioned : and no suitors shall in any case lie 
summoned to hold or have any jurisdiction in 
the said court. 

Jury. 

52. Actions may he tried by jury xvlten parties 
require it. — That in all actions wdune the 
amount claimed shall exceed 5/. it shall be 
lawful for the plaintiff or defendant to require a 
jury to be summoned to try the said action ; 
and in all cases where the amount claimed 
diiall pot exceed 5Z., it shall be lawful for the 
;juage, in his discretion, on the aj)plication of 
' either of the j)arties, to order tliat such action 
be tried by a jury ; and in every case such jury 
duall be summoned according to the ]>rovisions 
hereinafter contained : Provided always, that 
the party requiring a jury to be summoned 
4aU give to the clerk of the court, or leave at 
liiso mce, such notice thereof as shall be ^ 
sected lur the rules made for regulating the 

* r .^*1 ^ J ■ J 


piMtice of the court as hei'einafter provided; 
aud the said cl^k shall cause notice of such the jiirymen so sworn shkll be t^uited ti 
4mand eff a jury, made either hy the plaintiff an unanimo|h8 verdicts 
or defendant, to be commumca^^ed to the ^ther 
pf&ity to the^s either by post or by 

causing the sspne tp he delivered at his usual 


AABf4^RA.’rioi«ii ]^i.rUS, iBtisr.' 
Trg^je^ygs on Ttearing i 
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on the day in that behalf named in the sum- and proceedings of the courts and also to frame 
teons the pladhtiff shidl appear^ and thereupon forms for eveW proceeding in ;tbe court' &ar 
the defendant shall be required to appear to em- ^hich they^ shall think it necessairy that a Iona 
•awer such plaint, and on answer being made be provided^ and also for keeping all book^ 

• court the judge shall proceed in a summacry entries, and accounts to be kept by the clerk of 
way to try the cause and give judgment, with- the court, and from time to time to alter >aOT 
out farther pleading or formal joinder of issue, such rules or forms, and the rules so ■ maOT 
57, Evidence to be conffed to muse of action and the forms so framed shall be obser\’’ed and 
in summons , — ^That no evidence shall be given used in the court; and in any case not'e^t- 
by the plaintiiT, on the trial of any such cause pressly pro^dded for herein or by the said rule4, 
as aforesaid, of any demand or cause of action, the general principles of practice in the su^- 
axcept such as shall be stated in the summons perior courts of common law may be adopted 
hereby directed to be issued. and applied, at the discretion of the judge, to 

68. Notices of special defences given to the actions and proceedings in the court under the 
clerks who shall communicate the same to the provisions of this act. 

plaintiff . — That no defendant in the court be 61. Forms of procedure to he approved by the 
allowed to set off any debt or demand claimed chief justices . — That no such general rules and 
or recoverable by him from the ])laintiff, or to forms shall be in force until the same shall have 
set up by way of defence and to claim and have j been approved by the Lord Chief Justice of the 
the benefit of infancy, coverture, or any Statute Court of Queen^s Bench, the Lord Chief Jus- 
of Limitations, or of his discharge under any tice of the Court of Common Pleas, and the 


statute relating to bankrupts, or any Act for 
the Relief of Insolvent Debtors, without the 
consent of the plaintiiL unless such notice 
thereof as shall be directed by the rules made 
for regulating the practice of the court shall 
have been given to the clerk of the court ; and 
in every case in which the practice of the court 
shall require such notice to be given the clerk 
of the court shall, as soon as conveniently may 
be after receiving such notice, communicate 
the same to the jdainlifF l)y the post, or by 
causing the same to be delivered at his usual 
place of abode or business ; but it shall not be 
necessary for the defendant to ])rove on the 
trial that such notice was communicated to the 
plaintiff by the clerk. 

59. Suits* may be settled by arbitration . — 
That the judge may in any case, with the con- 
sent of both parties to the suit, order the same, 
with or without other matters within the juris- 
diction of the Court in dispute between such j 
parties, to be referred to arbitration, to such 
person or persons, and in such manner and on 
such terras, as he shall think reasonable and 
just, and such reference shall not ])e revocable 
by either party, except by consent of the judge ; 
and the award of the arbitrator or arbitrators 
or umpire shall be entered as the judgment in 
the cause, and shall be as binding and effectual 
to all intents as if given by the judge, provided 
‘that the judge may, if he think fit, on applica- 
tion to him at the first court held after the ex- 
piration of one week after the entry of such 

^ avfard, set aside any such award so given as 
aforesaid, or may, with the consent of both 
partied aforesaid, revoke the reference, or order 
another reference to be made in the manner 
aforesaid! • 

60. Forms of procedure in courts to be framed 
hp the recorder^ TTlat the recorder for the 
tkne being of the said city, the common ser- 

‘ Jeatit for' the time being Of the said city* and 
the judge for - the te of the Sheriffs’ 

' Orort ^hall have* power,’ ahd ' they ai^c hereby 
tin^e tinie to tmiie and isiwie 
tdl the geneM^tutei for regtriating .the practice 


j Lord Chief Baron of the Court of Exchequer, 
or one of them. 

62. Proceedings if plaintiff' does not appear 
or prove his case . — That if upon the day of the 
return of any summons, or at any continuation 
or adjournment of the court or of the cause for 
which the said summons shall have been issued, 
the plaintiff shall not appear, the cause shall be 
struck out ; and if he shall appear, but shall 
not make proof of his demand to the satisfac- 
tion of the court, it shall be lawful for the 
judge to nonsuit the plaintiff, or to give judg- 
I ment for the defendant; and in either case, 

where the defendant shall appear and shall not 
admit the demand, to award to the defendant, 
by way of costs and satisfaction for his trouble 
and attendance, such sum as the judge in his 
discretion shall think fit, and such sum shall be 
recoverable from the plaintiff by any such ways 
and means as any debt or damage ordered to 
be paid by the same court can be recovered : 
Provided always, that if the plaintiff shall not 
appear when called upon, and the defendant or 
some one duly authorized on his behalf shall 
appear and admit the cause of action to the full 
amount claimed, and pay the fees payable in the 
first instance by the plaintiff, the court, if it 
shall tliink fit, may proceed to give judgment as 
if the i)laintiff had appeared. 

63. Proceedings if defendant does not appear* 
— That if on the day so named in the summons, 
or at any continuation or adjournment of the 
court or cause in which the summons was is- 
sued, the defendant shall not appear, or suffi- 
ciently excuse his absence, or shall neglect to 
answer when called in court, the judge, upon 
due proof of service of the summons, may pro- 
ceed to the hearing or trial of the cause oft die 
part of the plaintiff only, and the judgment 
thereupon shall be as valid as if both jetties 
had attended : Provided always, that the judge, 
in any such case, at the same or any iftubseqwiiit 
eburt, may set aside any judgment so given hi 
the absence of the defeiidant>%nd the eateoution 
thereupon, and may’ giunt a new' Will of the 
chuse ujkiUMgiuch teiirte (if a^) af tO' 
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trf costa^ giving secxmty for | d^t or co8ta> or 
mch o&er terms^ as he may tfa^k fit» on suffi- 
jeieDt cause shown to him for that purpose* 
f 64. Judge mag make orders for granting turn. 
•—That the judge may in any case make orders 
:&r granting time to the plaintiff or defendant 
to proceed in the prosecution or defence of the 
euit ; and also may from time to time adjourn 
any court, or the hearing or further hearing of 
any cause, in such manner as to the judge may 
seem fit. 

65. Defendant may pay money into court as a 
■ sati^action for demand. Notice of such pay- 
ment to be given to jdaintiff. — That it shall be 
lawful for the defendant in any action brought 
under this act, within such time as shall be di- 
rected by the rules made for regulating the 
practice of the court, to pay into court such 
sum of money as he shall think a full satisfac- 
tion for the demand of the plaintiff, together 
with the costs incurred by the plaintiff, up to 
the time of such payment ; and notice of such 
payment shall be communicated by the clerk 
of the court to the plaintiff by post, or by 
causing the same to be delivered at his usual 
place of abode or business ; and the said sum 
of money shall be paid to the plaintiff ; but if 
he shall elect to proceed, and if the plaintiff’ 
shall recover no further sum in the action than 
shall have been so paid into court, the plaintiff’ 
shall pay to the defendant the costs incurred 
by him in the said action, after such payment ; 
and such costs shall be settled by the court 
and an order shall therefore be made by the 
court for the payment of such costs by the 
plaintiff. 

Evidence and Witnesses. 

66- Parties and others may be examined , — 
That on the hearing or trial of any action, or on 

• any other proceeding in the court, the parties 
thereto, their wives, and all «>ther persons may 
be examined, eidier on behalf of the plaintiff or 
defendant, upon oath or solemn affirmation, in 
those cases in which persons are l>y law allowed 
to make affirmation instead of taking an oath, 
to be administered by the proper officer of the 
court. 

67- Persons giving false evidence guilty of per- 
jury, — ^That every person who in any examina- 
. tion upon oath or solemn affirmation, before 

any judge of the court, in any action or pro- 
oe^ing therein under the provisions of this act, 
shall wilfully and corrujitly give false evidence 
shall be deemed guilty of perjury- 

68. Summonses to witnesses. — ^l^hat either of 
4he parties to the suit or any other proceeding 
in the court may obtain, at the office of the 
dark of the court, summonses to witnesses, to 
be served by one of the bailiffs of the couFt, 
with or without a clause requiring the produc- 
tion of books, deeds, pap^s, and writings in 
:their poasessionorcontrolv in any suchTSum- 
tnons any nuinber of names may be inserted; 
j A# 69- Penaltgron mtnesse^jneglecting summon 
s.rnSV* nverv perepni on Aom* any sqipb^^Ugi- 
ZQohs shall nave been served, either nersonalljr 
or in such other manner as shall be oirected by 


the general mles or practice lof diC ; coUrti/ and 
to whom at the same, time payment br^a: taxuter 
of payment of his expenses shall have been 
made, on such scale of allowancc’^s. shaUobe 
from time to time settled by the general 
of practice of the court, and who ahsll refuaex)g 
neglect, without sufficient cause, to appear or to 
roduce any books, papers, or writings requiie^ 
y such summons to be produced, and alat> 
every person present in court who shall be re- 
quired to give evidence, and who shall refuse to 
be sworn and give evidence, shall forfeit and 
pay such fine, not exceeding lOi., as the judge 
shall set on him ; and the whole or any such 
fine, in the discretion of the judge, after de- 
ducting the costs, shall be applicable toward 
indemnifying the party injured by such refusal 
or neglect, and the remainder thereof shall form 
part of the general fund of the said court- 

70. Ptnes how to be enforced and accounted 
for , — The payment of any fine imposed by the 
court may be enforced, upon the order of the 
judge, in like manner as payment of any debt 
adjudged in the court, and shall be accounted 
for as herein provided. 

71. Costs to abide the event of the action,'^ 
Ibat all the costs of any action or proceeding 
in the court, not herein otherwise provided for, 
shall be paid by or apportioned between the 
parties in such manner as the judge shall think 
fit, and in default of any special direction 
shall abide the event of the action, and execu- 
tion may issue for the recovery of any suiqh 
costs ill like manner as for any debt adjudged 
in the court. 

72. Judgments how far final, — That every 
order and judgment of the court, except as 
herein provided, shall be final and conclusive 
between the parties ; but the judge shall have 
power to nonsuit the plaintiff in every case 
in which satisfactory proof shall not be 
given to him entitling either the plaintiff or the 
defendant to the judgment of the court, and 
shall also in every case whatever have the power, 
if he shall think fit, to order a new trial to be had, 
upon such terms as he shall think reasonable, 
and in the mean time to stay the proceedings. 

Jurisdiction of Superior Courts. 

73. No actions to be removed into superior 

courtSy but on certain conditions , — 'That no plaint 
entered in the court under the provisions of 
this act, or by this act directed to be continui^d 
therein, shall be removed or removable frcmi 
the court into her Majesty^s Superior Courts of 
Record by any writ or process, unless the debt 
or damage claimed shall exceed 5/., and. then 
only by leave of a judge of one of the said si|i- 
perior courts, in cases which .sh^ appear to the 
judge fit to be tried in one of the superior 
courts, and upon such terms as to payme^ sof 
costSi giving security for debt^or costs, or; sii^h 
Other ^rms, as he shall* think ifit/ .^ , t > , i 

74w Nq aictims t0 be . 

Mdyor^s Ooiwrt, or 
be 

^ See 68* 112, 113, 123, jpost. 
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^^^^That iio platnt entered in the eoiut under 
Ae prnv^ioiiis of this act, or by tlufi act directed 
to he oentmued therein, ehall in any case be 
vexoOTed mnovable from the court hy writ 
nf Levetox queiela, or any other writ or pro- 
cess, into the court of our lady the Quew 
holden before the Lord Mayor and alcleitaen in 
the cliamljcr of the Guildhall of the city of Lon- 
<don, or into the Court of Hustings in the city 
of l^ndon, nor be liable to be re-heaid or ex- 
amined by the Lord Mayor of the city of Lon- 
don by markinent or other customary process. 

PllACTlTlONJERS, FeBS, &C. 

75- IVho may ojrpear for the parfy in ihp 
eovjrt, — l^hat m) person shall be entitled to ap- 
pear for any other party to ^ 113 ’' ]jj*oceoihn^ in 
ibe court unless he be an attorney of oue of 
her Majesty's Superior Courts of Reaird or a 
harristcr-at-law, liistriicted by such attorney on 
behalf of the part 3 ^ or, by leave of tlie judge, 
any other person allowed by the judge to ap()ear 
instead of such party; but no barri'^ter, attor- 
ney, or other jxthoii, except by leave of the 
judge, shall be entitled to be Iward to argue 
any question, as counsel for any other j^eison, 
in any proceeding in the court ; and no i)erson 1 
not being an attorney admitted to one of her 
Majebt 5 '’s Superior (’ourts of llecoid shall be 
entitled to hra'e or recover any suia of money 
ior apjieariug or acting on belialf of any other 
person in the court ; and the judge shall have 
power, and he is hejeliy retjuiied, from time to 
time, to settle and regulate tlie fees to be taken 

barristers-at-law and attorne 5 "s practising in 
the court, and in what ca&e^ the exjiense or em- 
plo 3 ung balusters and attorneys shall be allovved 
on laxatirm of costs. 

Judgment axd Execution. 

76. Court may vufkp orders for pay hy 
instalments , — That the judge may make orders 
■concerning the time or tiiius, and b}' what in- 
stalments, any debt or damages or costs for 
which judgment shall be obtained in the court 
ahallbe paid, aud all such monies shall be paid 
into court, unless the judge shall otherwise di- 
rect. 

77 - Cro.'fi* jttclgvnents , — ^ibat if there shall be 
cross judgments between the jiarties execution 
chall be taken out by that party only who shall 
have obtained judgment for the larger sum, and 
for so much only as shall remain after deduct- 
ing tile smaller sum, and satisfaction for the re- 
mainder shall be entered, as well as satisfac*tion 
on the judgment for the smaller sum ; and if 
both sums shall be equal, satisfaction shall be 
entered u|)on both judgments. 

78 . Cmrt mmy mvan^ esnecuiion against goods. 
~That whenever the judge shall, under the 
provisions of this act^ have made an order for 
the payment of mon^, the amount shall be re- 
coverable, in ease « default or failure of pay- 
ment thereof forthwith, or at the time or tunes, 
'And in the nswuer therebj direcled, tw exocu- 
" ^on ^jgEiiDet ihe goods ana chattels of tne party 
''tjgauMU; whodk such ordcir shall fas niade^ ana 
the clerk of the court, at the request of the. 


party prosecutiaig sucih order, shall issue sin de r 
theseiuofthe court a writ olJfieariJaidemMeL 
warrant of executton to the chief hanifTcf Tthe 
court, who by such warrant shall be ^powered 
to levy ror cause to he levied, by diataess And 
sale of the goods aud chattels of sucli party, sutth 
sum of money as shall be so ordered, whenso- 
ever they may be found within the city of Lm^ 
don or the liberties thereof, aud also the costs 
of the execution ; and all constables and ather 
peace ofliccrs within their sei’eral jurisdiclicMls 
shall aid in the execution of every such wwant. 

79 . Exerutioti not to issue till after default in 
payment of some insialmenty and then it may 
I issue for the whole sum due , — ^That if the judge 
I bhall have made any order few the payment of 

any sum of money ])y in.*' talincnts, execution 
upon such order shall not issue against the 
party until aftti default in payment of some in- 
stalment according to such order ; and execu- 
tion or successive executions may then issue 
for tlie w hole of the said sum of laouey sad 
costs then reuiaiiuug unpaid, or for such por- 
tion tlieieof a*» the judge shall order, e^ither at 
the time of nuiking the original order or at any 
.suh.seqncnt tune, under the seal of t!ie court. 

80. /I hat goods,, tVc. may be taken in ejcecu- 
lion . — lliat everv*^ baiiiir or officer (.xccutiug 
any ])rocess of extciitiou issuing out of the 
court against the t:oods and chattels ol any per- 
son ma}% hy \ntue theieof, seik.e and take any 
of the good. > c'unl chattels of such pei son (ex- 
cepting the wtaiuig apparel and hedding of such 
person and his fainil}’, and the tools and imple- 
lueiiis of his trade to the value of 5/., which 
shall to that extent lie jirotccted from such 
seiznie), and may also seize and take any 
money or bank iiotcb t whether oi the Hank of 
England or any other bank), and auy cheques, 
bills of exchange, promisbory uotes, bonds, 
specialties, or seeuritieb for moiic)’'. Iielonging 
to any bueh pci son agamst whom auy such ex- 
ecution .-.liall have is>ued as aforesaid- 

I 81. Securities seiza I to he hdd by hailiff^— 
,niat the 1 mill ff‘ e.xi cut jiig any such piocess of 
1 execution shall hold any cheques, biEs of ex- 
change, jiroiijjasory notes, bonds, specialties, 
or other securities lor money which blniU have 
I been so seized or taken as aforesaid us a se- 
'cunty or securities fur the amount directed to 
be levied by such execution, or so much tbe«s- 
of as shall not have been otherwise levied or 
raised, for the benefit of the idaiutiil; and 
])laiutifir may sue in the name of the defeadoDt, 
or in the name of any person in whose name 
I the defendant might have sued, for the recovery 
of the sum or sums secured or made pa3rahle 
thereby, when the time of iiayment thereof shall 
have arrived. 

Fraud. 

82. Parties hamug obtained an unsaUafied 
judgment may obtain a summons on charge of 
/raadL---Ihat it shall he lawful for any {laity 
who has oiAtettied a jadgmaot or <»rder ia ihe 
oaui% or 'uttder tho«aia iBdaed act repealed by 
tkjm act, Jkw povmeBt of nay debt me 
damaged ov costs, which judgment or osder 
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shall not be satisfied, to obtain a summons from them, or if it shall appear to the satisfiictioii dT 
tey County Court established under or by thejuc^exif the. coUrt that 
’imue of the bef<^ Act for the more moned has then or has had since tiite 

easy Recovery Small Debts and peniaiidB.in obtamed against .him sufficient . means . aad 
and Wales, within the limits of which ability to pay the debt or damages, qr costStf /iSr 
any other party shall then dwell or carry on his recovered against him, either altogeC^r oi; by 
bittiness, and in like manner it shs^ be lawful any instalment or instalments which the comrt 
for any party who has obtained a judgment or in which the judgment was obtained shall have 
order in any County Court established under ordered, and if he shall refuse or nyglect topay 
or by virtue of the b^ore-inentioiied Act for the the same as shall have been so ordered, or Sia 


more easy Recovery of Small Debts and 
Demands, or under or by virtue of any act re- 
pealed by such act, for the payment of any debt 
or damages, or costs, which judgment or order 


shall be ordered pursuant to the power, herein- 
after provided, it shall be lawful for such judge» 
if he shall think fit, to order that any such 
^jarty may be committed to the common gaol. 


shall not be satisfied, to obtain a summons from i or house of correction of the county, district, 
the Sheriffs’ Cq^rt, in case the party against i or place in which the party summoned is resi- 
whom such judgment or order shall have been } dent, or to any prison which is provided as the 
obtained shall tlien dwell or carry on his bus^ | prison of the court, for any period not exceed- 
ness within the city of London or the liberties | ing forty days. 

thereof; such summons to be in such form as j 84. Power of judge to rescind or alter orders^ 
shall be directed by tlie rules made for regu- jThat it shall be lawful for the judge of any 
lating the practice of such County Courts, or, ; court before whom such summons shalL be 
as the case may be, of the Sherifis’ (k)urt, and : heard, if he shall think fit, whether or not he 
to be sensed personally upon the ])ersou to i shall make any order for the commitUil of the 
whom it is ffirected, requiring him to appear at ^ defendant, to rescind or alter any order that 
such time as shall be directecl by the said rules shall hav'e been previously made against any 
to answer such things as are named in such j defendant so summoned before him, for the 
summons ; and if he shall appear in ])ursuanco ; payment, by instalments or otherwise, of any 
of such summons, he may he exa:nined ujjon ; debt or damages recovered, and to make any 
oath touching his estate and efiects, and the ufurther or other order, either for the payment of 
manner and circumstances under which he ' the whole of such debt or damages and costs 
contracteil the debt or incurred the damages or , forthwith, or by any instalments, or in any 
liability which is the subject of the action in | other manner, as such judge may think reason** 
which judgment has been obtained against him, j able and just. 

and as to tiie means and expectation he then , 85. Power to examine and commit at hearing 

had, and as to the property and means he still j of the cause, — That in every case where the de- 
bath of discharging the said debt or damages, j fendant in .any suit brought or continued in the 
or liability, and as to the disposal he may have | court, or, a.s the case may be, in any County 
made of any ])roperty; and the person obtain- | Court, shall have been personally served with 
ing such siunmons as aforesaid, and all other 1 the summons to appear, or shall personally 
witnesses whom the judge shall think requisite, 1 appear at the trial of the same, the judge at the 
may 1)3 examined upon oath touching the in- | hearing of the cause, or at any adjourmrient 
quiries authorized to he made as aforesaid ; and | thereof, if judgment shall be given against the 
tlie costs of such summons and of all proceed- ; defendant, shall have the same power and 
ings thereon shall be deemed costs in the j authority of examining the defendant and the 
cause. ; plaintiii‘, and other }>arlies, touching the several 

S3. Commitment for frauds^ — That if the ; things hereinbefore mentioned, and of commit- 

party so summoned shall not attend as required iting the defendant to prison, and of making an 
by such summons, and shall not allege a suf- j order, as he might have and exercise under the 
fiicient excuse for not attending, or shall, if at- j provisions hereinbefore contained in case the 
tending, refuse to be sworn, or to disclose any jplaintitl’ had obtained a summons for that pw- 
of the things aforesaid, or if he shall not make | pose after the judgment obtained as herein- 
answer touching the same to the satisfaction of {before mentioned. 

the judge, or if it shall appear to such judge, 86. Mode of issuing and executing warrants 
either by the examination of the party or by of commitment. — That whenever any order of 
any other evidence,, that such party, if a de- commitment shall have been made as aforesaid^ 
fej^ant, in incurring the debt or liability which the clerk of the court shall issue, under the soal 
ia the subject of the action in which judgment of the court, a warrant of commitment directed 
has been obtained, has obtained caedit from the to one of tte bailiffs of the court, or, as^ tba 
* ';ifF under false pretences, or by means of case may r^ulre, of any County Court, who 
or breach of trust, or has wilfully con- by such warrant slmll be empowered to ; t a kft 
tracted such debt or liability without having the body of the person agaipst. whom /aiti|h. 
had at the same time a reasonable expectation of order shaU^ be : made ; , m ItkOv 

baiiig able to pay or discharge the same, or whenever; any order oE cttinhwiitnriimt 
, have made or caused to be made any^g^t, been made by jiiidge of .any Cooii^ funmt, 
de&eij^ tranefae of any pix>peitv» cn: sittU ithe e court may ttndeg>,ibe 

, httn c£^ed, resBovttd^ or iconceaka the saw md cd the eouet^ a warsnt 
' witf^inteak to bm evediters m: any of^ rected to Me tka bailUfa oCr tlio 
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^dwet^iQ tsdbb «}ie df^il^ 
ir;^o^ sach^dtdiBit ^)iid 

AM - oi^jer ' psMB ^crfficers ^i;^ithlfi Hh^it 

'exAbulida 
<k 


jurirficddiis AhAll Aid in ^ tfhe ’exAimt 
Af 'fevfery* Btidti waifantj and^ the gadkr" 
kipper of ev^f ^ gsidl, hdtiBe of dbrrectioni and 
p^sbh’iOentioned in any such order shAlil tie 
l^Ud to receive and keep the defendant there- 
in UMl discharged tinder the provisions of this 
act or otherwise by due course of law ; and no 
detection, order^ or certificate granted by any 
Court of Bankruptcy or for the Relief of In- 
solvent Debtors shall be available to discharge 
Any defendant from any commitment under 
aUch last-mentioned order. 

' B7> 'lTnj)risonment not to operate as a satis- 
faction for the debt, Sfc , — That no imjirison 
]bent under this act shall in anywise operate as 
a satisfaction or extinguishment of the debt or 
other cause of action on which a judgment has 
been obtained^ or protect the defendant from 
being anew summoned and imiirisoried for any 
iiew fraud or other default rendering him liable 
to be imprisoned under this act, or deprive the 
plaintifF of any right to take out execution 
against the goods and chattels of the defendant, 
in the same manner as if such imprisonment 

had not taken place. 

■«? 

Execution. 

88. How execution may be had out of the 
jurisdiction of the courf.-— That in all cases 
where a warrant of execution shall have issued 
against the goods and chattels of any party, or 
an order for his commitment shall have been 
made under this act, and such party or his 
goods and chattels shall be out of the jurisdic- 
tion of the court, it shall be lawful for the chief 
bailiff of the court to send such warrant of exe- 
cution or of commitment to the clerk of any 
County Court constituted under the said before- 
mentioned Act for the more easy Recovery of 
Small Debts and Demands in England uithin 
the jurisdiction of which such party or his 
goods and chattels shall then be or be believed 
to be, with a warrant thereto annexed, under I 
the hand of the chief bailiff and seal of the 
court holden under the provisions of this act. 
Inquiring execution of the same ; and the clerk 
of the County Court to which the same shall 
be sent shall seal or stamp the same with the 
of his court, and issue the same to the 
chferbaillff of his court; and thereupon such 
bailie shall be authorized and required to act 
in all respects as if the original warrant of exe- 
cution or Commitment had been directed to 
hkn by the court of which he is the high bailiff, 
and snail, within such time as shall be specified 
in the rules of practice, return to the chief 
bailiff of the cOiirt bolden tinder the provisions 
of this act what he shaH have done in the iexe- 
btiticnii of such process ; aftd a levy shall 

been made ShAll, withiaAUch time^as shall 
w specified ifi the rules of practice^ fiay over 
an ^nies reeled ifi pursuance of the w&rr^ikt 
to4he eMef^badliff ^ 4he iX)ttit;;headenF^ triider 
the provisions of this act, retaining the fees-fer- 


|dxkmtiim oflhe^nioeesa; 

' of cqxhmithieinb.'imaUihave mad e,- and 4Hi|) 

^rion apiNdieheiided;^' he ahull Be forthwith ioq»« 
ve^ed ^in' custody of the bailiff; or officer ap)[l»cM 
hendihg him th the gaoi or house of correction' 
or other prison iof the court within the jurisdic*^ 
tion of which he shall have been apprehehdedr 
and kept therein for the time mentioned in th& 
warrant of commitment, unless sooner di^ 
charged under the provisions of this act; and 
all constables and other peace officers shall be 
aiding and assisting, within their respective 
districts, in the execution of such warrant: 
Provided ahvays, that if such party or his goods 
and chattels shall not be w'ithin the jurisdiction 
of any County Court con stitutedr under the said 
before-mentioned act, it shall be la^vful for the 
Imiliff of the court holden under the provisions 
of this act to ajiply to any justice of the peace 
acting for the county or place in which such 
party or his goods and chattels shall happen to 
be, and upon such officer producing to such 
justice such warrant, and making oath (which 
oath such justice is hereby empowered to ad- 
minister) that the same has been ^uly issued 
out of the court, and that the person or goods 
and chattels (as the case may be) of such 
person is or are not to be found within the 
jurisdiction of the court, but is or are believed 
by such officer to be wdthin the county or place 
where such justice acts, such justice shall sign 
his name on the back of such warrant, and 
thereupon such liailiff shall Imve powder to take 
the body or goods and chattels of such person 
(as tlie case may he) wheresoever the same 
shall be found wdthin such county or place, and 
deal forthwith, in like manner as if the same 
had been taken within the jurisdiction of the 
court: and all constables and other peace 
officers are hereby required to be aiding, with- 
in their respective jurisdictions, in the execution 
of the w^arrant so endorsed as aforesaid, 

89. How execution out of any County Court 
may be had within the jurisdiction of this courts 
That in all cases where a warrant of execu- 
tion shall have issued against the goods and 
chattels of any party, or an order for his com- 
mitment shall have been made under the before- 
mentioned act for the more easy recovery of 
small debts and demands in England, and such 
parly or his goods and chattels shall be or be 
believed to be %vithin the city of London or the 
liberties thereof, it shall be lawful for the high 
bailiff of the County Court from which such 
warrant of execution shall have issued, or 
which such order of commitment shall have 
been made? to send such warrant or order ■ 
the chief bailiff of the Sheriffs' Court, tviffi a 
warrant therMinto annexed under the hand of 
the high bailiff and the seal of the County : 
Court from which the original warrant or order' 
issued requiring execution of the same, and 
the clerk of the Sheriflfe' Court shall seal or ■ 
stamp the same wdth the seal of the cefnrt v' 
hoideh under the provisions of this act, and: 
shaU issue the same to^ the chief bailiff of y 
coutt i atid thereupon 'sodi chief bailiff ehall^^ 
be aiuh^OVii^d aUvespee^i 





as lif the origiiM Durant of or order 

of -‘CQimnitnleot bad be^diredftbed to. him by the 
GOiut /boldenonder ttha authbrhy of thiu^ act* and 
shaJjl^^wi1|iitl si]€hjtiuiea8 8 be ^ecifi^d in 
dM rules of practice^ return to the ]^h i bailiff 
of ’tbe Gouhfty Court from which the same ori- 
gindUy issued what he shall hare done in the 
execution of such process ; and in case a levy 
shcdl have been made shall, within such time 
asahall be specified in the rules of practice, 
pay Over all monies received in pursuance of 
the warrant to the high bailiff of the court from 
which the same shall have originally issued, 
retaining the fees for execution of the process ; 
and where any order of commitment shall have 
been made, and the person apprehended men- 
tioned in such order shall be within the city of 
London or the liberties thereof, he shall be 
forthwith conveyed in the custody of the bailiff 
or officer apprehending him to some gaol, house 
of correction, or other prison within the city of 
London or the liberties thereof, and kept there- 
in for the time mentioned in the warrant of 
commitment, unless sooner discharged under 
the provisions of the before-mentioned act for 
the recovery of small debts and demands in 
Enghind. 

90. Power to judge to suspend execution in 
oertain coses, — 'I'hat if it shall at any time ap- 
pear to the satisfaction of the judge, by the oath 
or affirmation of any person, or otherwise, that 
any defendant is unable, from sickness or other 
sufficient cause, to pay and discharge the debt 
or damages recovered 'against him, or any in- 
stalment thereof ordered to be paid as aforesaid, 
it shall be lawful for the judge, in his discre- 
tion, to suspend or stay any judgment, order, 
or execution given, made, or issued in such 
action, for such time and on such terms as the 
judge shall think fit, and so from time to time, 
until it shall appear, by the like proof as afore- 
said, that such temporary cause of disability 
has ceased. 

91* Regulating the sale of goods taken in exe^ 
cution , — 'lliat no sale of any goods which shall 
be taken in execution as aforesaid shall be made 
until after the end of five days at least next fol- 
lowing the day on which such goods shall have 
been so taken, unless such goods be of a perish- 
able nature^ or upon the request in writing of 
the party whose goods shall have been taken ; 
and until such sale the goods shall be deposited 
by the bailiff in some fit place, or they may re- 
main in the custody of a fit person, approved 
by the chief bailiff, to be put in possession by 
the bailiff; and it shall be lawful for the chief 
bailiff, from time to time, as he shall think pro- 
per, to appoint such and so many persons for 
keeping possession, and so many sworn brokers 
and appraisers, for die purpose of selling 6r 
valuing any goods> chattels, or effects taken in 
eiecution under this act^ as shall appear to; him 
to be necessary, and to direct security to 
taken from' each of them for such sum and . in i 
such manner ’Sn he shall think fit, for the 'faiUt-f 
ftd' perforthiuiee of their ^ duties without iigury; 
oifioppritssioa aUd the judge or chief b^iff 
may ftisfukia /any;permi4 ;l^^ or apfursiser 


so 1 appdinfisd; ; emd 
under this aetjsfesJllhe/ 

satisfyiugi the yrmmtlof .exeeiM|ipPiie?Eq^.kjW 
one of itho; ^ broker a or apprus^s; so fappoinjbfM 
and the biokers or fippraisera sq : gppohtm 
shallv be tentitled to haye out of ths; prpdlioe fi| 
the goods 80 distrained or sold sixpence ip 
pound on the value of the goods for . the appraasfs^ 
ment thereof, whether by one broker pr inpirei 
over and above the etamp duty, and for adverfi 
tisements, catalogues, sale and commissiop, andi 
delivery of goods, one shilling in the pound, 
the net produce of the sale. - / 

92. As to the liability of goods taken in 

cution under 8 Anjie, c. 17. Landlords rnay 
claim certain rents in arrear. Bailiffs making 
levies may distrain for rent and costs. In case 
of replevins, 57 G. 3, c, 93. — ^That so much of 
an act passed in the 8 Anne, c. 179 intituled 
“ An Act for the better Security of Rents, and 
to prevent Frauds committed by Tenants,'^ as 
relates to the liability of goods taken by virtue 
of any execution shall not be deemed to apply to 
goods taken in execution under the process of 
the court ; but the landlord of any tenement in 
which any such goods shall be so taken shall be 
entitled, by any writing under his hand, or under 
the hand of his agent, to be delivered to the 
bailiff' or officer making the levy (which writing 
shall state the terms of holding, and the rent 
payable for the same), to claim any rent in 
arrear then due to him, not exceeding the rent 
of four weeks where the tenement is let by the 
week, and not exceeding the rent accruing due 
in two terms of payment where the tenement is 
let for any other term less than a year, and not 
exceeding in any case the rent accruing due in 
one year ; and in case of any such claim being 
so made, the bailiff or officer making tlie levy 
shall distrain as well for the amount of the rent 
so claimed, and^the costs of such additional 
distress, as for the amount of money and costs 
for which the warrant of execution issued under 
this act, and shall not proceed to sell the same5 
or any part thereof, within five days next after 
such distress taken; and if any replevin be 
made of the goods so taken, such of toe goods 
shall be sold under the execution as shall satisfy 
the money and costs for which the warrant ol 
execution issued, and the costs of the sale ; and 
the overplus of such sale (if any) and also the 
residue of the goods shall be returned, as in 
other cases of distress for rent and replevin 
thereof; and for every such additional distress, 
for rent in arrear the bailiff of the court shall' 
be entitled to have, as the costs of the distresi^j. 
instead of the fees allowed by this act for making , 
such distress, and keeping possession therec^i 
the fees allowed by an act passed in the 57 iQ;« 
3, c. 93, intituled ‘"An Act to regulate tho; 
Costs of Disti^sses levied for the , payment 
small rents^ ■ ‘ 

93. No execution shall he slnyedl ^f 
error^-^Tbat no judgm$»nt <nr ^axeipit^n sbaU^^ 
sti^ired,, /delayed,., oi? reversed jj®cwi ioriihy.pOTtl 
wiat of error or 

for reyersmgotf my 
court# ^ 



JView Statutes effectina Alterations in tie Lam. 


i 

94. Execution to he superseded on pajfment oj the seal of the court, to coramii any such of- 

3elhi md easts.— Thdt in or fehider to htiy piiaon to which he has jibwec tttt: 

of executioh ie^u^d a^fist the goods Inad^ commit offenders uxtdeeikthis forany tiiMv^ 
cWtels of any person iraomsoever clerk of not exeeedm^ seven days, or to Impose upon 
the court shall cause to be insertedor endorsed any such offender a fine not exceedwslf 6Z. tot 
the sum of money and costs adjudjsred, with the every such offisince, and in default of payment 
Btims allowed by this act, as increased costs thereof to commit the offender to any such 
for the execution of such warrant ; and if the prison as aforesaid for any time not ex-* 
party against whom such execution shall be ceeding seven days^ unless the said fine be. 
issued shall, before an actual sale of the goods sooner paid, 

aiid chattels, payor cause to be paid or tendered 99. Penaltj/ for assaulting bailiffs^ or rescu- 
unto the clerk of the court, or of any other ing goods taken in execution, — ^That if any officer 
court out of which such warrant of execution or bailiff of the court shall be assaulted while 
has issued, or to the bailiff holding the warrant in the execution of his duty, or if any rescue 
of execution, such sum of money and costs as shall be made or attempted to be made of any 
aforesaid, or such part thereof as the person goods levied under process of the court, the 
entitled thereunto shall agree to accept, in full person so offending shall be liable to a fine not 
of his debt or damages and costs, together with exceeding 5 /., to be recovered by order of the 
iSie fees herein directed to be paid, the execu- court, or !)efore a justice of the peace as herein- 
tion shall be superseded, and the goods and after provided ; and it shall be lawful for the 
chattels of the said 2)art3'^ shall be discharged bailiff of the Cf)uit, or any peace officer, in any 
and set at ]ibert)\ such case to take the offender into custody 

95 . Debtor to be discharged from custody * (with or without warrant) and bring him before 

upon payment of debt and costs, — 'Fliat any per- ! such court or justice accordingly, 
sonimprisonedimderthisactwhoshall have paid : 100. Bailiffs made answerable for escapes^ 

or satisfied the debt or demand, or the instal- 1 and neglect to levy execution. — ^'Fhat in case any 
xnents thereof payable, and costs, remaining j bailiff of the c ourt who shall be emjdoyed ta 
due at the time of the order of imprisonment : levy any execution against goods and chattels 
being made, together with the costs of obtaining j shall, by neglect or connivance or omission, 
such order, gnd all subsequent costs, shall be | lose the opportunity of levying any such execu- 
discharged out of custody, vipon the certificate of ' tion, then, upon complaint of the party ag- 
8uch payment or satisfaction, signed by the clerk grieved by reason of such neglect, connivance, 
of the court, by leave of the judge of the court, or omission (and the fact alleged being proved 

T. , ^ to the satisfaction of the court, on the oath of 

Miscbllankous Provisions. witness), the judge shall order 

96. Minutes of proceedings to be kept, and such bailiff to pay such damages as it shall ap- 
when. certified by the clerk to be evidence, — That pear that the plaintiff has sustained thereby, 
the clerk of the court shall cause a note of all not exceeding in any case the sum of money 
plaints and summonses, and of all orders, and of for which the said execution issued ; and the 
all judgments and executions and returns there- bailiff shall be liable thereto, and upon demand 
to; and of all fines, and of allother proceedings of made thereof, and on his refusal so to pay and 
the court, to be fairly entered from time to time satisfy the same, payment thereof shall be en- 
in a book belonging to the court, which shall forced by such ways and means as are herein 
be kept at the office of the court ; and such provided for enforcing a judgment recovered in 
entries in the said hook, or a copy thereof, the court. 

bearing the seal of the court and purporting to 101. Remedies against and penalties on 
be signed and certified as a true copy by the bailiffs and other officeisfor misconduct. — That 
clerk of the court, shall at all times be admitted if any clerk, bailiff, or officer of the court, act- 
in all courts and places whatsoever as evidence ing under colour or pretence of the process of 
ci such entries and t)f the proceeding referred the court, shall be charged with extortion os 
to by such entry or entries, and of the regularity misconduct, or with not duly paying or ac- 
of such proceeding without any further proof. counting for any money levied by him under 

9T • Suitors' money unclaimed in six years to the authority of this act, it shall be lawful for 
go to general fund. the judge to inquire into such matter in a sum- 

9S. Power of committal for contempt. — That mary way, and for that purpose to summou and 
if any person shall wilfully insult the judge, or enforce the attendance of all necessary partiecf^ 
any juror, or any bailiff^ clerk, or oflScer of the in like manner as the attendance of witnesses ia 
court for the time being during his sitting or any case may be enforced, and to make sucli 
attendance in court^^ or in going to^ or returning order thereupon for the repayment of any money 
from the court, or shall wilftilly interrupt the extorted, or for the doe payment of any money 
;|^ceedings of the court, or otherwise misbe- so levied as aforesaid, and for ibe payment ox 
have in couit, it shall be lawful for any bailiff such' damages and costs, as he shall think juaH^ 
or officer of the court, with or without the as- and also, if he shall think fit> to impose sudk 
^^ance of any other person, by the order of the fine upon the derk, bailiC officer, not oe^ 

to take such offbndOr into ‘'custody, and oeedlng lOL for each offiaiiee, as he sh^ dsmoL 
d^in Mm ttntil the rising of 'thC cM^ adequate:; apd m defcmlt of payment ttf aiqr 
|mejudge shdlbe gball thudk tnoMjr so Qfdered fo be patd^ paymen^^ of the 

m,byawsarrtmtimffi^ Ms hanriattd P eaiUa uaay andjiniittu 
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M^sxe £ori£ffliDrdi|g4» Jjo^ csorpiQiml x>r incoipiure^l 

jaAirtnt dseeovBiira ^ r-i'.' <|r .to angr lea^old yysparoae^St 

'7M2. Pmattp an xsficens rtataaig besides. i^Ugjqaarkaj^ iaify or ; fawchiftfij . or 40 ti»c JiWiio . 
tbose aliowed.^^ThMt ewety tseaettrar^ .derk^ .orsMYpartaf 4;be..di£t7e66, is 
MtiliC ^ 1 * tkat rent or daoiage in 

atitOTsmf of the powers thereof in execution* the ^distress oBhall have heen talcen is more 
inrho shall wiHiuflly and corruptly loxact* take,>er the aum of 20/.* and shall become hound* wil^ i 
accept any fee or reward whatsoever* other two sufficient «ureties to be appr>oved by4hia 
than and except such fees as are or shall be clerk of the coui% in such sums as to jUhe 
appointed and allowed respectively as aforesaid* judge shall seem reasonable, regard ]>eing had 
for or on account of anythix^ (Lme or to be to the nature of the claim and the alleged value 
*done by virtue of this act* or on any account or amount of the property in dispute, or of 4ihe 
whatsoever relative to putting this act into exe- reiil or damage, to j)ro8ecute the suit with et- 
ention, shall* upon proof thereof before the said feet and without dehiy* and to prove before the 
court, be for ever incapable of serving or being court by which such suit shall be tried that 
emjdoyed under tins act in any office of profit such title as aforesaid is in dispute between 
or emolument* and shall also be liable for the parties, or tliat there was ground for be- 
damages as herein provided. lieving that tlxe said rent or damage was more 

103. Clairns as to goods taken in execution to than 20/», then, and not otherwise, the action 
he adjudicated in court. — That if any claim may be removed before any court competent 
shall he made to or in respect of any goods or to try the same. 

Possession of Small 1'^nements. 

lOG. Possession of small icnements may he 
any person not being the party against whom . recovered by plamt in the courL — Jf tenant, ^c.* 
such process has issued, it shall be lawful for neglect to appear, or refuse to give possession, 
the clerk of the 00011 ;, upon application of the judge may, on proof of service of summons, issue 
officer charged with the execution of imeh a warrant to enforce the same . — That when and 
process* as well before as after any action ’ so soon as the term and interest of the tenant 
brought against such officer* to issue a sum- J of any house* land, or other coriiotciil heredita- 
moas, calling before the court as well tlie party | ment, where the value of the jiremises or the 
issuing such ])roceas as the party making such rent payable in respect of such tenancy did not 
olahn ; and tliereujjon any action wliicb shall exceed tlic sum of 50/. by the year, and upon 
ha%*e beeai brought in any of her Majesty’s which no fine shall have been ]>fii(l* sliall have 
Supeiior (Courts of Record* or in any local or ended, or shall have been duly determined by a 
inferior coui% in respect of such thiim shall be legal notice to quit, and such tenant, or if such 
stayed ; and the court in which auch action ' tenant do not actu^y occupy the premises or 
.shali have been brought, or any judge tliereof, I occupy only a part thereof, any person by 
i>n proof of the issue of such summons, and j whom the same or any part thereof shall be 
that the goods and cliattels were so taken in | then actually occupied, shall neglect or refiase 
fixecutioj3* may order tlie party bringing such to quit and deliver up pobsesslon of the pase- 
action to pay the costs of all proceedings had jmises or of such part thereof respectively, it 
upon such action after the issue of such sum- ; shall be lawful for the landlord or his agent to 
mons out of tlie court holden under tlie pro- | enter a plaint in the court, and thereupon a 
vlaions of tills act ; and the judge of the court ; summons shall issue to the person so negLect- 
shall adjudicate upon such eJaim, and make ing or refusing ; and if the tenant or occupier 
radi order between the parties in respect sliall not thereupon appear at the time and 
ihereof* and of the costs of the proceedings, as place appointed and show cause to the conlzaiy, 
to him shall seem fit ; and such order shaU be and shall still neglect or refuse to deliver up 
iCaforced in like manner as any order made in jiossession of tlie premises, or of such paat 
jmy suit brought in such court. thereof of which he is then in possession, to the 

. „ said landlord or his agent* it shall be lawful for 

Actions of Keplevin. such landlord or agent to give to the court 

104. Actio7is of replevin may he brought in |)roof of the holding and oC the end or other 

as court . all actions of replevin in cases determination of the tenancy, with the time m 
nf distress for rent in arrear or daqiage faisant manner thereof and where the tide of the land* 
may be brought in the court without writ, and lord has accru^ since the letting of the pro- 
shall not be removable into any other court the li^t by which he cl^ms the poB- 

uxdesB the rent or damage in respect of which session; ana upon proof of the service oT ffas 
lihe distress shah have been taken shall bemorc^! summons* and of the neglect or refusal of 

or unless the title to any cornoreal tenant or occupier* as the case may be* it a 3 hujM 
or incorporeal hereditament or Jieasehola pra-J be lawful Sox the Judgeto issuea wairantiuidair 
or to ‘any toll* msffket* fair or other fmn^l the seal of the count to any Ixuliff pf the 6p|g|i^ 
aiane* or to &ka wbdit or any part rwuimgapd^^ him 

ilsBt!«is*ahfl]lhem questmn in any such aOtkist. tone therein namadj Jsot ,less thw -sevmijkjA 
r i ld5u Hmo ustisns ^fs^fdeiimmay beremousd-l ws0m than ten clear ^diqra from tins date 
MJSrhal: ia caws dfiher party io any such aeOnilifimmiU Ja powMBwaa tiha 
cf re|devin A«iIT declare to the conit that fket such landlord or agent ; and sud wamant 


cnatieis lUKeu in execunoii unaer uie process 
of the court* or in respect of the j)raceeds or 
value thereof, by aiiv landlord for rent, or by 



goods atid chattels tiiltCn -^ e^ 

'i^hall be a sufficictit wdrraht to the said 
to enter upon the premises, with such as AstahiS; 
as he shall deem necessary, and to give pos- ’ 
session accordingly: Provided always, that 
mtry upon any sucm warrant shall not be made 
on a Sunday! Good Friday, or Christmas-day, 
or at any time except between the hours of nine 
in the morning and four in the afternoon ; pro- 
vided also, that nothing herein contained snail 
be deemed to protect any person by whom any 
such warrant shall be sued out of the court 
from any action which may be brought against 
him by any such tenant or occupier for or in 
irespect of such entry and taking possession, 
where such person nad not, at the time of 
suing out the same as aforesaid, lawful right 
to the possession of the same premises. 

107. The manner in which such summons shall 
be served . — That such summons as last afore- 
said may be sensed either personally or by 
leaving the same with some person being in 
and apparently residing at the place of abode 
of the person or persons so holding over as 
aforesaid, provided that if the person or per- 
sons so holding over or any or either of them 
cannot be found, and the place of abode of 
such person or persons shall either not be 
known or admission thereto cannot be obtained 
for serving such summons, the posting of the 
said summons on some conspicuous part of the 
premises so held over shall be deemed to be 
good service upon such person or persons re- 
spectively. 

108. Judges^ clerks, not liable to actions j 
0» account of proceedings taken. — ^l^hat it shall i 
liot be lawful to bring any action or prosecu- 
tion against the judge, or against the clerk of 
the court by whom such warrant as aforesaid 
shall have Deen issued, or against any bailiff or 
Other person by whom such warrant may be 
executed or summons affixed, for issuing such 
warrant or executing the same respectively, or 
affixing such summons, by reason that the per- 
son by whom the same shall be sued out had not 
lawful right to the possession of the premises. 

109 . Where landlord ' has a lawful title, he 

shall not be deemed a trespasser by reason of ir- 
Tfgularity . — ^Tliat where the landlord, at the 
iSme of applying for such warrant as aforesaid, 
liad lawful right to the ])osse8sion of the 
l^remises, or of the part thereof so held over as 
aforesaid, neither the said landlord nor his 
^ent, nOr any other person acting in his be- 
^al^ 8h|^ be deemed to be a trespasser by 
reason merely of any irregularity or informality 
^ the mode of proceeding for obtaining pos- 
session under the authority of this act, but the 
party aggrieved may, if he think lit, bring an 
|u:tion on the cas^ for such irregularity or 
informality, in wliich the' dani^e alleged to be 
sustained thereby shall be specially laid, and 
tnay recover luQ satisfacd^ such special 
damage, with costs of stiitj^ pi^^lded that if the 
^c4al damage 66< htid bh the 

fendant shall be entitled to a veordidlt^ttlid 'thltt: 
u proved, but assessed by the jury at any sunpil 
not exceeding the sum the plaintiff 8hall| 


fiffi Costs’bui^t J 

110. How execution of wuftattt of po^e^tfk 
may be if tty cd.— That in every case in ^iich 
the person by whom any such warrant Shall 
be sued out of the court had not at the time 
of suing out the same lawful right to the pos- 
session of the premises, the suing out of any 
such warrant as last aforesaid shsdl be deemed 
a trespass by him against the tenant or occu- 
pier of the premises, although no entry shall 
he made by virtue of the Warrant ; and in case 
any such tenant or occupier will become bound 
with two sufficient sureties, to be approved by 
the clerk of the court, in such sum as to the 
judge shall seem reasonable, regard being had 
to the value of the premises and to the pro- 
bable cost of such action, to sue the person 
by whom such \vaiTant was sued out with 
effect and without delay, and to pay all the 
costs of the proceeding in such action in case 
a verdict shall pass for the defendant, or the 
plaintiff shall discontinue or not [irosecute his 
action, or become nonsuit therein, execution 
upon the warrant shall lie stayed until judg- 
ment shall have been given in such action of 
trespass ; and if upon the trial of such action 
; of trespass a verdict shall pass for the plaintiff, 

} such verdict and judgment thereupon shall 

supersede the said warrant. 

111. Proceedings on the bond for staying 
warrant of possession, ^c. — That every bond 

j given on the removal of any action out of the 
i court, or upon staying the execution of any 
such warrant of possession as aforesaid, or on 
moving for a new trial, or to set aside a ver- 
dict, judgment, or nonsuit, shall be made to 
the other party to the action at the costs of 
such other party, and shall be approved by the 
judge and attested under the seal of the court ; 
’ and if the bond so taken be forfeited, or if, 
upon the proceeding for securing which such 
bond was given, the judge before whom such 
})roceeding shall be had shall not certify upon 
the record in court that the condition of the 
bond hath been fulfilled, the party to ‘whom 
the bond shall have been so made may bring 
an action of debt, and recover thereon *: Pro- 
vided always, that the court in which such 
action as last aforesaid shall be brought may, 
by a rule of court, give such relief to the par 7 
ties liable upon such bond as may be agree- 
able to justice and reason, and such rule 
have the nature and effect of a defeasance to 
such bond. 

JuRismcTioN OF Superior GocRTs. f 

112 . Concurrent jurisdictibn wtth superUk 

courts. — That aU adl^hs and proceedihgjs 
which before the passing Of this act might 
have been hfought in 'any of her Mi^eat^s 
^lideripr Cbttrts of fibbord, where the piaintijf 
dwella mbte' than nbiJles from the 

fehdaiit, br ‘ of the 

taffifen^Tinder tlm ptw act shall 

fibacept^a Retpedt .ctf to 





^ M ,t]^ wurti or tb^: prgcestda or 

wue thei^eof^ may be b^rpiaght and 

in any such superbr cpurt^ at 

the party suing or proceedings as i£ this act 

had, apt been passed. 

113. As to actions brought for small debts 
m ^perior courts. — ^That if any action sh^ 
be commenced after the passing of this act in 
any of her Majesty's Superior Courts of Re- 
cord, for any cause other than those lastly 
hereinbefore specified, for which a plaint 
might have been entered in the court holden 
under the provisions of this act, and a verdict 
shall be found for the plaintiff for a sum not 
more than £20 if the said action is founded on 
contract, or less than £5 if it be founded on 
tort, the said plaintiff shall have judgment to 
recover such sum only, and no costs ; and if a 
verdict shall not be found for the plaintiff, the 
defendant shall be entitled to his co$ts as be- 
tween attorney and client, unless in either case 
the judge who shall try the cause shall certify 
on the back of the record that the action was 
fit to be brought in such superior court.* 

Penalties. , 

114. Penalties and costs to be recovered before 
a justice, and levied by distress. — That all pe- 
nalties, fines, and forfeitures by this act inflicted 
or authorized to be imposed (the manner of 
recovering and applying whereof is not hereby 
otherwise particularly directed) shall, upon 
proof before any justice of the peace having 
jurisdiction within the county or place where 
the offender shall reside or oe or the offence 
shall be committed, either by the confession of 
the party offending, or l)y the oath of any 
credible witness, be levied, with the costs at- 
tending the summons and conviction, by dis- 
tress and sale of the goods and chattels of the 
party ofiendiiig, by w'arrant under the hand of 
any such justice, and the overplus (if any), 
after such penalties, fines, and forfeitures, and 
the charges of such distress and sale, are 
deducted, shall be returned, upon demand, un- 
to the owner of such goods and chattels. 

115. In default of security offender may be 
detained till return of warrant of distress. 

116. In default of distress offender may be 
committed. 

117. Penalties not otherwise applied to be 
paid into the general fund. 

118. Justices may proceed by summons in the 
recovery of penalties. — That in all cases in 
which by this act any penalty or forfeiture is 
made recoverable before a justice o/ the peace 
it shall be lawful for such justice to summon 
before him the party complained against, and 
on auch summons to hear and determine the 
matter of such complaint, and on proof of the 
otibnte to convict the offender, and to adjudge 
liaih to pay the penalty or forfeiture incurre.^ 

to proceed to recover tW sanie, althong^ 
Ab Jihibrmatijph; in Toting shall .have, 
b^onre j^m ; 


tsh^ll ^ val^,{^ld. effectud to .all iptents 

pn^ses as if ah inforab^pn 

oem exhibited, , — . 

tig, iPoTffK of conviction. 

126 . Proceedings not invalid for want of 

191 . Distress not unlawful for want of fon^ 

122 . Limitation of actions for proceedings in 
execution of this act. — ^That all actions and 
prosecutions to be commenced against any 
person for any thing done in pursuance of this 
act shall be laid and tried in the county where 
the fact was comirdtted, and shall be com- 
menced within three calendar months after the 
fact committed, and not afterwards or otheiw 
wise ; and notice in writing of such action, and 
of the cause thereof, shall be given to the de- 
fendant one calendar month at least before the 
commencement of the action ; and no plaintiff 
shall recover in any such action if tender of 
sufficient amends shall have been made before 
such action brought, or if after action brought 
a sufficient sum of money shall have been paid 
into court, with costs, by or on behalf of the 
defendant. 

123. Provision for the protection of officers 
of the court. — That if any person shall bring 
any suit in any of her Majesty’s Sui>erior 
Courts of Record, in respect of any grievance 
committed by any clerk, bailiff, or officer in 
the court holden under the provisions of this 
act, under colour or pretence of the urocess of 
the said court, and the jury, upon tae trial of 
the action, shall not find greater damages for 
the plaintiff than the sum of 20/., no costs 
shall be awarded to the plaintiff in such action, 
unless the judge shall certify in court, upon the 
back of the record, that the action was fit to be 
brouglit in such superior court. 

124. Act not to affect Court of Hustings, or 
Lord Mayor^s Court. — That nothing in this act 
contained shall be construed to alter or affect 
the Court of Hustings in the said city of Lon- 
don, or the court of our lady the Queen holden 
before the Lord Mayor and aldermen in the 
chamber of the Guildhall of the city of London, 
or to take away, lessen, or diminish the powers 
and jurisdictions of the said courts, or either of 
them. 

125. Interpretation of act. 

126 . Expenses of act. — That the costs, 
charges, and expenses attending or incident to 
the applying for, obtaining, and passing this 
act shall be paid and defrayed by, from, and 
out of the monies which have from time to tiifie 

I been paid into the chamberof London onaccouxit 
of the business transacted in the said Court of 
Requests hereby abolished, or which shal^ bP 
paia to the tr^surer of the court to be hb|i||i^ 
under this act. 

127 . That this act shall commence and taj^ 

effect bn the 29th day of Segteniber next aj^jr 
ihe passing hereof. . , 

' 12 $. That this act shaU be a buhlic 
be judici 

i[The • of Fees will bV|niiited : k >4^ 
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J FpEElO^ SCHOOLS O^ iAW.^ 

f- Hik¥iNp juibmUted to ^oar Teaders ^the 
jiate of Leg^ Educ^iofi,~<»r rfiCther the 
’WOTt of it — in this country, as set foitli in 
die Report from the Select 'Cemmil^tee of 
tlie House of Commons, we proceed to ex- 
tract the statements and observations of 
tlie Committee with regard to Foreign 
Schools of Law : — 


raniL fxem the first minister ;of state to 


loiily th^ fen^relaiifikaiil' aii)} 
rdfflcial d^gattizai^ of ^ tJh^ ccmptn^, ’ htti, 

must at oh'te be perceived, th6 whole 
tiOniEd sV^em ddsigned as 'i^reparitidri for " 
fierce me three charracteristic ^atuies ^ hMr 
university system are : 1. A high scale of 
paratory study, previous to being even admUiM 
to any of the faculty courses. 2 . Tlie imiheuso 
number of professors, and trunute subdivisiQti 
of subject and labour, a. The compulcungr 
character of attendance on lectures and exam- 


The committee Imving, as they state, 
inet with bat little assistance from home 
institutions, thought it right to make such 
inquiries abroad, as by enabling them to 
Judge more correctly of the present state 
cf L^gal Education in other countries, and 
iits effects on the profession and population 
;j5enerall3% might permit them to suggest 
effective means for its greater extension 
and improvement in ours. In that view 
they examined Mr. Moriarty, wlio fi-oin 
having graduated in tlie University of Dub- 
lin, and liaving studied at some of the prin- 
cipal universities of Germany, at Heidel- 
burgh, Bonn, Berlin, &c. and recently 
<occupied, for three years, a chair himself 
in an important institution, the Royal 
Academy of Trade in Berlin, seemed well 
qualified, as well from Ids studies of English 
as of foreign law, to furnish all necessary 
information and useful suggestions on the 
subject. Tliough specifically bearing on 
the course pursued at the University of 
Berlin, yet as the German Universities are 
ail constituted and conducted very nearly 
on the same principle, his evidence may be 
considered as applicable to all. 

■"The facidty of law or of jurisprudence is 
twie of the faculties (generally the second,) of 
every German universitj^’ without exception. 
It presents the largest opportunity and means 
of legal study to every student who wishes to 
av»il himself of it, whether unprofessiofual or 
profesdioiiaL This, it may fee alleged, is the 
lease in some at least of our o^vn iTistLtutions, 
•mch as Ae University of London ; but there is 
ithis essential difierence between this country 
uaPd Germany, ithat no situation in which legal 
knowledge, whatever description, is oonsi- 
dered requii^e is open to any candidate who 
has not «gone tiirough the prescribed course df 
st^dy fitted to attain that knowledge, »d is 
not ^ovided widl a ecrtrficate ^attesting such; 
muTse, and the having passed *&r0ugh two ex- 
aminations required in proiisf <of bis having 
aan^ered ttehev^al FDlgeetBwhidi such course 
comprisesL This ^applies ufet medy So judgq, 
hUtnster^ seficiior, nota^, gtr^ue, 

td those clatiKlii, in Bhe, lyhieh W bouxrtiy 
are consideredi stiictty prbfeisifioiiffl, biit to 
bfficM m the dvu s Whatever- 


nations, and the reality and stringency giveaf "to 
them by the mode iu which both are carried 
out. The object purposed to he attained is 
thorough and extensive knowledge of theoiy, 
at the period when theory in all sciences is best 
fiftudiei leaving to after exercise, for wbibh 
every day’s occupation furnishes opportunity, 
the application and developement of this theoiy 
in practice. In this view the state sees on one 
side that the best provision be made for in- 
struction, both 'm quantity and quality, but »C- 
(juires in return that the person who applies 
for it shall be well prepared to receive it, and 
that when he is occupied in receiving it he 
«hall hf^ bona fide so occupied, and not by a 
compliance with mere form lose or escape from 
the realit}\ 

‘^The legal student, previous to his bei^g 
admitted into the university, is i*equired topiw)- 
duce a certificate of his having passed in the 
1 g}’’mnasium, or public seboe^, where he has 
studied No. 2 , or second degree of merit at the 
examination, which takes place on leaving at, 
usually called the Arbiturienten Examen, Tfads 
j examination, which is intended to test whether 
! he be ripe for entrance and attendacnce in the 
i university, is very extensive and rigorous, fuQy 
I equal to the examination in tlie second under- 
; graduate year at ian English university : it em- 
I braces a very ample course of classics, and ase- 
quirefi proof that the pupil is in a position to 
write Latin free at least from all grammatical 
error, .^c., &c. The exammatiou immediately 
prdiminaiy to entering the universitj’ is rather 
of a cursory nature, the ATbitune$ti£u Eammen 
just mentioned being considered sufficient war- 
ranty for his reception. The legal indent than 
cemtmues for three years at the imiyersity ; but 
even in Prussia he is not necessarity restnieted 
to a Prussian university, with the exceptioBi of ; 
one half year, which half year must be devoted 
to the study of the Prussian code. His attetud- 
ance on the lectures at the several universities, 
and his assiduity, must, however, be attested 
at the dbse of each half y>ear by a certificate 
froiaiAM^^ofessor whose let^mes he has at- 
tended. The lectures are either compulso!iy,«)r 
gJ a general nature which latter feeing desh:&le 
only, but Slot absolutely necessary, atie lodt ftp 
hoB discretion. The certificate hf aittendii|iee:is 
svquired mIv fisr, the i£mner. The is 

nbt tee nfe te a to'iny pirticalar ^di^ 

a^.au4ih-^i tii^y as he 

tb&e - ii the df :|ld 
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often ^l^ternun^ bjr the diflifereht ofeces to wRicH he iiiay suhflCK 
univesrelty at which he happens to be, or by quently callecL one or twbhours weekly. These 
the inore or less eniinence of the professors courses on rrocednre are succecdeid by ft 
who occtipy the different chairs, but this in no course on the ** Landrecht,” or t^e stiidtiy 
^e exempts from any branch or portion of Prussian Criminal Code, which takes five houift. 
the required course, which continues the same weekly. Then follows a course on “ Intei> 
ip whatever order ^ it may be taken. The national Law/’ three hours weekly ; and for 
student usually begins with an outline of the such of the students as intend devoting them!- 
Science, or what is termed the ‘‘Encyclopaedia” selves to Rhenish Jurisprudence and Practice, 
(Methodologie,) common to all other branches a course or courses on the “ Rhenish. CivSt 
of study, and though not obligatory, of con- Procedure,” “ the Constitution of the Rhenwh 
siderable advantage, and intended for the Judicature/' and “the Code Napoleon,” at^- 
student’s own convenience, llie “ Natuirecht” tendance on which is required four hours ; on 
(Natural Law, or the Philosophy of Jurispru- the course of the Civil Procedure, and on that 
dcnce) then follows. It takes four hours a of the others, probably three, four, or even five 
week (two hours each day) ; a peculiarity con- hours a week are indispensable, but yet con- 
fined to law lectures, which, treating of subjects sidered scarcely adequate. At the University 
more involved, and which might suffer by being of Berlin that branch is, of course, badly repre- 
treated piecemeal, demanded this exception sented, a student devoting himself to it would 
from the general rule of one hour only. ITiese j prefer studying it at some Rhenish university, 
lectures illustrate the abstract principles of ; at Bonn, for instance. There are thus, in all, 
jurisprudence, by frequent reference to the 1 13 courses of compulsory or obligatozy lectures 
practice of different countries, and are well j for the student in law, involving, if confined to 
calculated to give the student a general idea at : one year, 62 lectures of one, or 31 of two hours 
least of its philosophy. These four lectures a' per week ; Imt as he is at liberty to divide the 
week continue for about half a year, and gene- ; whole over three years, it may be considered as 
rally amount to about 100. Tlie. next course averaging about 20 lectures of one, or 10 of 
Com])ri8cd the “ Institutes,” or the “ History ; two, per week, or about four hours in con- 
and Antiquities of Roman Law,” to which are i tinuous legal study per day during ihesemestre 
devoted six hours a week for half a year also. | or half year ; not excessive if ai)^ied to such 
The Institutes are followed by the “Pandects,”! studies exclusively. But in addition to these 
a subject considered of great importance in ' compulsory lectures, there are others of a sub- 
Germany, to which there arc given not less than ' sidiary character, provided for such as are de- 
10 hours weekly. 'Flie fourth course embraces ! siroiis of taking advantage of them. Several 
the “ Erbrf*cht,” (or the Law of Inlieritance,) | such courses are given by those who, without 
reouirfng three hours weekly. Then follows holding the rank of professor, extraordinary or* 
“ tue History of the Law of German States ” ordinary, or receiving any salary from the 
and “ Forensic History,’' (or the History of the government or the university, have acquired 
Laws of Gennany, as they have grown up into the “ Venia docendi,” or privilege of delivering; 
their jzresent form through the different modi- lectures at the university, and of receiving fees 
fications of time and the various institutions of from the pupils attending them. Many of 
the country,) and to which are devoted four ' these lectures are developments of portions of 
hours weekly. Next succeeds the German the compulsory lectures, synchronous fre- 
“ Privatrecht,” (or Private Law,) exclusively of quently with them, and m aid of those sections 
German origin, eight hours weekly. Next which the ordinary lecturer could not extend^. 
“ Ecclesiastical Law,” a very important object, consistently with the more general character of 
studied at present very deeply, and the know- his courses, and in justice to the objects of all: 
ledge of which is tested by a very strict exami- his listeners. There are thus three lecturers 
nation, many of the foundations, charitable and on the course of Privatrecht, two of whom 
scholastic, being of ecclesiastical origin, and | more specially treat of the two great depart- 
many even of the existing principalities having meats, “ Lehn ” and “ Handelsrecht,” (or 
ansen from their having been converted from Feudal and Commercial Law). All these 
bishops’ sees to their present secular form, courses hitherto mentioned, whether compul- 
llhis course occupies four hours week^. The sory or optional, are of a strictly legal character^ 
next is a course on the “ Criminal Frozess ’’ ana common to all legal students ; but there ia 
(0r Criminal Procedure) generally of Germany another class of lectures, to which we shalZ 
nfet so much on the ^principles involving later have to advert, and which, in addition to 
ciSminal prosecution as on its mode; that is, the Wal, the candidate who wishes to qualify , 
not so much on the matter as the form of the for official employment must also attend. Ixl 
pir^eecution, to which given four hours a feet, almost an the subjects of geat importaBce^ : 
wtek* This is followed by the common not pn^ in this but in all the other facultie4!i4: 
Fltjjiissiaji Criminal IVozess,” (or Criming have two or more professors treating on thftrv 
almost exclusively of Rninaii same subject concurrently. Each »coiu:»egene« > 
'n, bar at leat governed by the principles 6f occupfes a a jpar, so 

Tor ^^o^tiim Law, to whidbi four hoprs; are] to a. very extcnlsive . treatment of eaclat 
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the discharge oF fy examinations. Latefy there has been a wish 
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ijeeh successful, ahdjiias not been hitberto piif- moVd respoii^ibility for his future provisten’j 
any ^feat extent at auy of the < 5 'erm devolves upon thb state. Dunn g this ptrihai 


iihiversities. ITie #artt of such aids is however tibhiary year as Auscultator ” he is placed ' in 

x-— i-t -K/Sc* TL* • *- • AK- :-h, ' ■ 'AlLk'*' 


ahuhd^hily supplied by other circumstances in 
the organization of these institutions. The 
subjects are treated not only, as already ob- 
fl^Ved, by ordinary, extraordinary, and volun- 
tkty (or ** Privat-Docenten ”) lecturers, but also 
are further elucidated by private instruction. 
In fact, under the designation of '‘public,’^ 
open to the public at large ; private,” open 
io the university ; and “ most ])rivate,** con- 
fei'ed to private or chamber-class instruction, 
the pupil has lectures and teaching of every 
description in abundance if he thinks proper to 
avaU himself of it. It is also to be observed, 
that the compulsory lectures, especially, are far 
from being matters of form ; they are diligently 
and attentively frequented, though usually 


different dapartments of the court, in tW 
registry, in the accountant or book-lceepihff, 
department, and so on ; and he must also,\inm 
the assistance of a Co-Referent, institute} 
himself, and conduct to an issue, two or thtee 
real cases occurring within the jurisdiction of 
this Gericht, and requiring its decision ; but 
he has, in the performance of this duty, the 
assistance of an elder counsellor, who, if he 
shall distinctly disapprove of any part of his 
procedure, is at liberty to reject it, and sub<^‘ 
stitute his own ; a moral guarantee is thus prO -4 
vided that sufficient care \vill be taken to teach 
accuracy, at least, in the proceedings. The‘ 
whole is then submitted to the decision of the 
court itself, and if the deficiency of the candi- 


lasting, as has been observed, for two hours, I date or probationer be very manifest, he is, of 
rad are almost invariably taken down in writing I course, not permitted to proceed further until 
by each student ; the subjects of which they : he shall have made good this. He is, in ad- 
treat being of a nature to require a thorough | dition to this, sent to the “ Unter- Gericht,” or 
familiarity with each detail, and being of iiu- inferior court, in order to learn the details of 
]^brtance to him up to the end of his career.” ( the proceeding in that also ; the object of this 
A A *1 • ! probationary vear being to familiarise him with 

three years, at any ; details* of Prussian procedure. Such is 

ot the universities, the student in law sends the second stage of his legal education; He 
in his certificate of assiduity and attendance • now proceeds to the third. If the cases which 
td some **Ober Gericht,^* that is, to some I be lias conducted, in his capacity of Ausctil- 
siiperior law tribunal, with an application i tator, be considered creditable, and bis iiitelli- 
tdbe admitted to practise thereat, after : ^?epce and diligence, on the whole, be shown 

having previously submitted to an exami- i satisfaction of the president of court, 

4. 1 • 1 1 • . , „ , i he IS, after a year elapses, at liberty to apply to 

at as to his legal acquirements. If the • become a “ Referendarius but before his ap- 

certincate^ of attendance and^ assiduity be plication can be admitted, a second examination 
round satisfactory, the president of the must take place, of a more searching character as 
tribunal directs a commission, consisting of; regards the peculiarly Prussian forms of pro- 
two examiners, to issue, and then the stu- i cedure and law. From that moment, that is, 
4 ent is examined with such others as may ^f examination, he U 
liftve applied at the same period. ' l considered as being qualified for the dhschargfe 


' This Examination is rather of a superficial 


of any of the legal functions of an inferior 
order to which he may he hereafter deputed. 


character. It ta confined almost exclusively to j He is, as it were, licensed I:))' the state, thou, ^ 
an inquiry into the student’s proficiency in the I not as yet in the service bir the St^te. Ife, lis 


principles c)f Roman .Law, and to abstract 
(|fetestk)ris of law in general; such as, for in- 
fltancei the leading principles on which a, 
criminal case should be founded, questions as | 
right of the administration of 
justice to one branch, of the community in pre- 
ferE&e to rabther, &c., &c. in short, to the 
general jpfailoBbphy of jurisprudence. No very 


under its contt*ol, but still hot exclusively iii the 
employment of the government ; he i$ at libertjf 
to conduct the affairs of clients and ofpersoxiig 
applying to him, whereas the other clasfe i^'hot s 
their functions are limited hot to private 
tice, but to fiinch as may be assigned to ' tli^ 
by the coifrt to which they are respectively, 
tached. *'rhe distinction in the professioh' is 


"decay'd the free 

found so far competehtp'hd Ig 'tliefa -Opjfiiihtea frjsifrt 
^fiAuicuUa^Yi.ot HoxMnyAnd'inithatcap^e'ity 
H^^fri^!W|o4bertljhi}twdit;)><}«i kins I^bmial 


tioner, a 


tom ias gu^ittiil'Wt 




fisliift .'6f ^di' fbrtli^ 6f ptbeedtire * as 'thia n 
J^es ’are hot puhUci' aim' ',pral‘ ’ublhite,' is m 
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tj»e Aeer^ljrart^^ 

le pp^ to^Biich .PUtu^UQnB 88. 

‘^JiislM Qppaip^8?p^ wli^b. w tfte 
appT^xinji^t;^^ to our solicitor.; Tp 
au^ri iWs grade, it is necessary, as adre;ady ol^- 
seryed, to pass an examination at the gymna* 
sijpm; a three years* lecture course in the uni- 
versity; k one year’s probationary course as 
^hscultator, andf a two years* subsequent pro- 
balicmary course as Referendarius, but not to 
pass through the starching state examina- 
tion*” He, however, who wishes to advance 
farther, and to become eligible to thp service of 
the state, or to official situation, must now pro- 
ceed to the fourth stage. After having served 
two years as “ Referendarius,” and gratuitously, 
at some superior court, he is now at liberty, but 
not before, to apply to pass the Staats 
Examen,” or State Examination. The State 
Examination is of extraordinary severity ; in- 
deed so severe, that it might not be too much 
to say that 30 per cent, of those who attempt 
it, and of those who have been moderately as- 
siduous, fail. This examination can only be 
passed in Berlin, and before the permanent 
commission wliich sits there for this jiurpose. 
It embraces the most extensive course not only 
of law, but also of all branches of information 
that may be subsecpiently required in the dis- 
charge of the executive duties of government, 
such as the system of police, and the general 
principles of all subjects connected with mining, 
woods and forests, the theory and operations of 
trade, statistics of population, &c., Sic. ; in fact, 
it is coextensive with the Camerialia,** a 
course which comprises the study of whatever 
can become legitimately the object of govern- 
ment functions. It is at this stage, therefore, 
the jurist is at liberty to branch off, and either 
select what is called Staat Dienst,’* or the 
state administrative career, or to remain simply 
an advocate or barrister. The course to be 
followed in the former case will later come 
under consideration , Should he determine on 
the latter, on passing this examination, he 
applies for liberty to act as Anwalt,” in which 
case he conducts the cases of clients, but with- 
out possessing any judicial character beyond 
the fact that all officers connected with the law 
in Prussia, and in most of the other states, are 
regardeii as officers of the crown to a certain 
degree. But, in addition to the qualifications 
Required for this inferior grade of the profession, 
for the higher a much larger body of knowledge 
18 demanded. In other words, for the mere 
Admission to, the bar in Germany, in addition 
to the four years at the Gymnasium, tliree years* 
phiversity course, five examinations, and three 
years’ practice and exercise, all legal, are 
essential. To appreciate this fully, it is not to 
pe measured by ogr ordinary English estimaj^. 
i^e fiikt or preliminary examination on leaving 
the Oyrpnasiura, is intended to discoverwhethejr 
the hue! knowledge of the candidate lyarr 
pmeiring, th/e wnivi^rsity,^ pr whs 

f picT^ on. . some, .commercial of other, 

|j|0 like pur^ij^atric^^ 


tion^exempfa^Pfl, and 

sive,^ /It.' (^naures a 

of ah extensive epurse, comprised in, , 
classes, froca the Ipwei^t,, which Is quite 
tarv (children enter at 1? and 13 years of . agi?J j 
to the higbest or Tertia, The pupil is requir^. 
to possess an intimate acquaintance wltn 
ancient classical authors, such a familial^' 
with the Latin language as may give him a 
facility of expressing himself with ease and cpr< 7 . 
rectness in it; the elements of aritlimetic, 
algebra, and geometry, the rudiments of: 
chemistry, botany, and natural history, a know^ 
ledge of geography and history, but especially 
of the geography and history of his own 
country ; a knowledge of modern languages 
(in the fourth class French, and in the third 
English) ; the first principles of political 
economy, the statistics of commerce and trade, 
togetlier with its history, &c. In no case is 
this examination to be dispensed with. The 
candidate, without passing it (even though his 
education had been conducted in private,) can- 
not obtain the rank of Aiiscultator, which is 
the lowest in the legal profession. Next comes 
the preliminary examination at the university* 
Thirdly, the examination as Auscultator, to test 
the candidate’s knowledge in the general theory^ 
of law, and acquaintance with the principles of 
I Roman law ; fourthly, the examination to en- 
title to the rank of Referendarius, to test his 
accurate and intimate acquaintance with all the 
forms of Prussian procedure ; and fifthly, the 
wide and very stringent state examination, to 
prove his knowledge in every branch of science 
which may be connected with legal or admi- 
nistrative functions. 

[To be continued in our next No.] 

NOTICES OF NEW BOOKS. 

A Treatise on the Law of the New County 
Courts^ compiled from the IStatute of the 
9^10 Viet, c, 95, and the Common Law 
applicable thereto. By Joseph Moseley, 
Esq., Barrister-at-Law. Part II. Lon- 
don ; Stevens & Norton, 1847. Pp. 485, 
cixiv. 

This treatise shows considerable lem'ning 
and research on so much of the common law 
as may be applicable to cases coming before the 
New County Courts. There are various edi-* 
tions of the Small Debts Act, with useful notes 
aud criticisms ; but Mr. Moseley has not limited, 
his labours to mere annotations on the act : 
has enlarged his view to the rules and princi^ 
pies of law, as they may be, or ought to be, a4*y 
telffisiered in these cqurts* . 

We appmhend, however^ that much of llii1^ 
learning slid research Will Ite IhroWm aWhfl 
The ijtectf Whe^ti Mr. Moeefey^s! book wSOf . ha 

feariibd 



. ... 


wagr» 4ii4 

jfut wffi be dk^ed «f with emil wgM to 
Ijqg^ form or ceremony. ' '' 

V Nevertbeleee, Mt. Moseley is entitled to* 'die 
dimiks ot those who may practise in th^ 
courts. Here they will find collected ia a con- 
venient space whatever they may require in the 
xnanas^ement of the cases in which the prin- 
dples and practice of the Superior Courts may 
he brought to bear in the administration of jus- 
tice in the County Courts. 

The work is well arranged — treating of 

1st. Jurisdiction. 2nd. Plaints. 3rd. Pro- 
cess. 4th. Trial. 5th. Execution. 6th. Com- 
mitments. 7th. Recovery of Possesidon. 8th. 
Heplevins. To which are added, the Rules of 
Practice and Forms for the County Courts ; and 
the Orders in Council, Division of Counties, 
Districts, and Court Towns. 

Mr. Moseley, ou ushering in this Second 
Part of his work, after apolo^zing for the long 
delay that has occurred in its appearance, ob- 
eerves : — 

That he has kept closely to the plan adopted 
in the First Part. From the decisions that have 
heen already given by the learned judges of the 
New County Courts, he conceives that the 
main feature in the plan which he has adopted 
namely, ‘^the application, except where it is 
forbidden or is inconsistent, of the general 
principles and practice of the common law to 
the jurisdiction, iirocess, and other proceedings 
of the New County Courts, as prescribed by 
the statute, and rules made in pursuance there- 
of, is the proper and lawful method of adminis^ 
tering justice therein, and the only safe mode of 
insuring a sound and uniform course of law 
and practice.’^ 

We earnestly hope that “ sound and uni- 
form law and practice ” will ultimately be at- 
tained. Mr. Moseley’s book has the merit of 
assisting in this object “ so devoutly to be 
wished.” 

PROGRESS OF SOCIETIES OF AT- 
TORNEYS AND SOLICITORS. 

In reference to the Metropolitan and Pro> 
vincial Law Association, we have been re- 
minded that a few years ago a similar society 
projected by a few London solicitors, under 
the name of ^'Tbe Legal Protective Asso- 
ciation/’ and which afterwards sought to asso- 
ciate with it some of the countty solicitors, and 
then tpok the title of ''The Metropolitan and 
Provincial ii^ciatipp*? It does not 

appear that the existiiig socktiei. m town or 
country were cooeuited on the plan, or their 
leading imembers to jbin 1^ 


a^itiqn of its f^^ ^ a 

md^pden^ if xM^ anvaV association^ . 
the first , year, a fpw hundred 4subscnbera^4i%*- 
ro^ed their names, but most of them soo^ faR 
off, and the Legal Protective ceased to exist*.: ; 

Looking oyer the list of the committee; of 
management of the new association, we find it 
composed entirely of members selected from 
the several existing societies in town and 
country. ^ There seems, therefore, to be no 
doubt that it has been sanctioned by, and is 
proceeding with the friendly concurrence of, 
the other law societies. There is, therefore, 
good ground for trusting that both the ends to 
be attEiined, and the meafis of securing them, 
will be well considered and judiciously pursued. 

Some years ago, there were three metropoli- 
tan law societies -the old Law Society, insti- 
tuted in 1739 , of which the late Mr. Kaye was 
Prolocutor, and Mr. Flexney, Secretary; — the 
Metropolitan Law Society, instituted in 1819> 
of which Mr. Leake, M. P., was President, and 
Mr. Anderton, Secretary ; — and the Northern 
Agents’ Society, of which Mr. Charles Clarke, 
of the firm of Clarke, Richards, and Medcalf, 
i-vas Secretary. The two former societies had 
precisely the same objects in view ; the pro- 
motion of fair and honourable practice, and the 
maintenance of the just interests of the profes- 
sion. The latter had a similar design, but was 
limited to the I^ndon agency houses. Then 
there were about thirty or forty law societies, 
and a few law libraries, in different parts of the 
country, also composed of attorneys and solici- 
tors. None of these societies appear to have ex- 
ceeded 300 subscribers, — a very small number 
compared with the general body, — not, in the 
whole, fonning one-tenth of the profession. 
Then came the Incorporated Law Society, com^ 
prising the attorneys, solicitors, and proctors of 
rreat Britain and Ireland. At present it num- 
bers upwards of 1,100 London, and nearly 300 
country, members, with a few in Ireland and 
Scotland. 

We mention these facts for the informatiou 
of those who have favoured us with some re- 
marks and suggestions on the constitution and 
objects of the new association, and are glad 
;hat we are enabled from time to time to pi^t 
our readers in possession of all the circum- 
stances which bear on Ae subject. 

With the exception of the Incorporated Law 
Society, the New Association seems to ^ve 
bem founded upon a ^re e^^ 



Superior Cdurtsti- 


dMaiy- '^ t>ne' tStdiaisaiiifiJ 

(^jMnaitiieriri^* tluB ahM tinie' whitih lifa lalapsed^ 
smc6 ' tfte cohftnentettietit of' life' aftsoetetioiiy 
sfad rtctJllfecIftig tRe general" supm'ene^s' of flie* 
^rclftist^io^ oti all personal matters,. tRik iliim- 
l^ia a lax^ otie; but- it oiaglit to be much 
grtater, itt order to effect th?e various important 
df{]|{]ectk seft forth in the address of the coni'* 
Uritteo of managements AVe therefore renew 
onr exhortation ti>. such of our readers as have 
not' already transmitted their names, to forward 
theiili to the secretary without delay. 

MUTUAL INSURilNCE SOCimTES. 

NOMINATION. 

A cottiiKsroNDENT at Rochester Inquires 
of our subscribers, whether any case has oc- 
CUrx'ed or any decision be jjronounced by which ' 
a nomination under a mutual insurance society 
has been declared valid and sufficient to super- 
sede an assignment in the ordinary form ? 

'Ilie nomination is prepared under 1 0 Geo. 4, 
c; 5(5^ as amended by 4 & o W. 4, c. 50, and 
a & 4 Viet. c. 73, a. 3, The nomination runs 
thus, viz: — 

No. 3. Apportionment of Nominee. ' 

Not revocable except with consent of nominee. 
(This may he med as a collateral security for 

money.) 

To the 


dimnies 9ha eos^ywHk 

tie defendant. , , 

iM/tfaia whjshi bid bicocB^ abuted/fe 
the death gi the sole defendaol:, thi pla^iSf 
moved, that the bill might be dismissed withoi^ 
costs, the adxhinistratnx of tUe defendant ap«* 
pemring isad comenting. ' 

Mr. Ragtera for the motionu 
Lord ILangdale at first expressed some doubti 
whether die motion, could be made- without re^* 
•moving the suit, hut ultimately made the ordea:^ 

i 

lvtcc5<!rBaureTtar of artiglaiilr. 

Wellesley v. Wellesley^ July 23, 1847- 

FBMBS COVKBT. APPLICATION TO SUJB IN 
FOBACA. PA.UPBBIS. — NEXT. FllIBNlX. 

Ah application by a married^ woman to sue ivt 
forint pauperis, and without a next friend^ 
grant edy it appearing f hat there wasm on4 
ready to act as such next friend. ’ 

In this case a petition was presented by thfif 
Countess of Mornington, praying that she, 
might be xiermitted to sue in forma pauperis^ 
and without the intervention of a next friend, 

I the aifidavit in support of the petition stated, 
that she was in a destitute condition, and that! 
there was no one to act as her next friends 
Mr. Holt appeared for the petition. 

The Vice-Chancellor made the order. 

’Firr^CfTISatTcrl lor iRnigfit Brurc. 
Denning V. Ilendffrson, Jan. 23, 1S47. , 

PAYMENT OF PUKCIIAS E- MONEY INT0450UETi 
— ACCEPTANCE OF TITLE. 


Directors of the National Provident Institution. 
No., of policy class 

I of in the 

cirmity of do by right of an as- 

surance made by me with the National Provi- 
dent Institution, for the sum of 
poiuidy, to be paid at my death, nominate and 
appoint of in the county 

of hi« executors, administrators, 

QO assigns, to receive the said sum and all other 
^petits and emoluments' to arise by virtue of 
assurance wjien due, and I do* hereby 
agree, that this appointment shall not be dis- 
tutbetl or revoked without the consent in writ- 
ing nfv the aforesaid nominee so specitdly ap- 
g^iptod, his>exe]Cutors,udiainistratoi:s,or assigns. 

Witness my hand this day of; 

184 . 

Witnesses^ of • 

•tr of ■ 


A purchaser will not be allowed" to pay Ids 
purchase money into court without accepting 
the title, uohvithstanding that all partied 
to the suit consent. 

Bates moved, with the consent of ail parties 
in the causey, that the purchaser miglit be at^ 
I liberty to pay his purchase money into courrf^r 
w’ithout accepting the title. 

The Vice-Chancellor. Even with consent 
it is not, according to the unanimous fipinidri O’f 
j the registrars, allowable to pay purchase money 
! into court unless the title be accepted, | > 


ENT Dliqi»I,QNS IN THE SUEJS^ 
' RlOK COURTS. 

1 ,■•■.. .V = ■= .= J’ v 

ktirORTKD 1)Y nABIMSTKlia OF TH<R S^VEBAL 
u ^ iii ■ cxi^TKra.:' ■ ■ 

....... 

1«0«»0N,Tb mSHISBl. AB6ATaLMWllfT.-\--i: BtEr-, 

jcmiiJ -Toq.,.’ 

The court will allow the plaintiff in an abated 


Bousfield V. Edge. Trjnity Term, bth June, 
3847. 

PLEADING. — JUDGMENT. — SPECIAL PLEA. . 

To a declaration containing a count on a bill 
of exchange, and a count on an account^ 
stated, the defen davit, tdho wasntnd^ tenlitf 
tf pleading ussrgahbe^ pleadsd^ that 
i\fd\ indorse, Iks ^ iskhofdiXoafinmg thth 

plea in terms tp ihe frsi tfoun^t^ To 
of her cnynt he pleaded non’ assumpsit. PnA 
pltdkiiff hatfmg sigfisti jHdj^dnent,'' btt VA? 
psihknm tfmti 

bfi4i 



Me, tfee !i^o^ W 

fi|ow cause^ ^ny tne interlocu1;o?7 juqgiiiept 
signed in this, case should not be set aside for 
iire^iilarity* The declaration contained a, cwnt 
by indorsee against iiidorser of a. bill of ex- 
cl^ange, and al^ a count for money due on an 
account stated. The defendant, who was under 
t^rms of pleading issuable, pleaded as follows : — 

And the defendant by his attorney, says, 

that he did not indorse the said bill of exchange 
in manner and form as in the said first count 
alleged and to the last count non assumpsit. 
The y)laintiff signed judgment, on the ground 
that the first plea was a plea to the whole de- 
claration : whereupon the present rule was ob- 
tained, against which- 

Prentice showed cause. The first plea is not 
confined in terms to the first count, and must 
therefore be taken to be pleaded to the whole 
declaration, but as that plea affords no answer 
to the count on the account stated, it cannot be 
considered an issiiahfe plea : Parratt v. God- 
dard, 1 Dow. N. S, 874 ; Putney v. Swan, 2 M. 
& W. 72. Where a defendant is under terms 
of pleading issuahly, he ought not to plead so 
as to invite a demurrer. Hughes v. Pool, 6 
Scott, N. R. 959 ; Sewell v. Dale, 8 Dow. P. C. 
309. The plea applying to both counts is not 
in conformity \dth the judge’s order to plead 
several matters. 

The Attorney ’-General sjid. Thompson, in sup- 
port of the rule. Since the new rules, pleas 
need not have any formal commencement, and 
tlie termination of this plea shows that it is 
pleaded to the first count only. Vere v. Golds- 
borough, 1 Scott, 265, is an express authority, 
that in a case like the present, the plaintifi* is 
not entitled to sign judgment, and that if the 
plea is defective, it is only ground of special 
demurrer : Worley v. Harrison, 12 Adol. & E, 
6699 IS also in point. 

Pollock, C. B. The rule must be absolute 
to set aside the judgment. 

Alder son, B. Can it be said that a plea 
which is only bad on special demurrer is not a 
plea to the merits ? 

Rule absolute. 


ANALYTICAL DIGRST OF CASES, 

REPORTED IN AL.L THE COURTS. 

Common Sato 

DAW OF ARBITRATION. 

[In order to afford space in the present 
number for the long and important act which 
comes into operation on the 29th September, 
for the Recovery of Small Debts in the City of 
I^ndon, this short section of the Digest, relat- 
ing to the Law of Arbitration, has been taken 
mther out of its order.] 

arbitrator’s authority. 1 

Rtferehte before v^dict.—Entrf^ofjuig- 
itieni. — Finality 6f award.— Axi arbitrator to 
whom a cause is refined after issue, but before 
proceeding to tri^ vena Without the velf£ct 6f aj 


uryhas hV kutHority to orddrh' 

>6 entered in the action $ bat if the irwaVd 
ndependently of such order, final and conclu- 
sive, the court will not set it asidej, beCRuse-it 
also contains an order to enter up judgmsiitj ; 
but will only set aside that part of it which 
directs the judgment to be entered, and the 
judgment, if any, signed thereupon. 

Where, therefore, after issue joined in eject- 
ment but before verdict, the matters at issuejn 
the action, together with all claims iii respect of 
mesne profits and all matters in difiference be- 
tween the parties, and the costs of the action,* 
and of the reference, were referred by a judge's 
order ; and the award directed judgment in the 
action to be entered for the plaintiff with one 
shilling damages, and that the plaintiff should 
recover under the same judgment, a plot of 
land, specifically described ; and that the de- 
fendant should pay 12/. as mesne profits; and 
the plaintiff taxed costs in the action, and a 
specified portion of the costs of the reference 
and award ; the court set aside a judgment 
signed by the plaintiff under the award, but re- 
fused to set aside the aw^ird itself, as independ- 
ently of that part which directed the judgment, 
it sufficiently decided on the matters referred. 
Doe dem. Body v. Cox, 32 L. O. 189. 

2. Surplusage. — Setting aside award . — ^^The 
matters at issue in the action, together with all 
claims in respect of the mesne profit of the 
lands in Question, and all matters in difference 
between the parties, and of the costs of this ac- 
tion, and of the reference to be made pursuant 
to this order,’' were, after issue joined in an 
action of ejectment, referred by a judge’s order 
to arbitration. The arbitrator awarded, " that 
judgment for the plaintiff he entered in the said 
action, with Is. damages, and that the plaintiff 
do recover, under the same judgment, a plot or 
parcel of land, situate,” &c., [describing itf 
** and I do further award,” &c., that the sale 
defendant shall pay the sum of 12/. as and for 
the mesne profits of the said land, and the 
plaintiff^’s costs of the said action to be taxed by 
the proper officer, and the sum of 21. 10^. in 
part of the said plaintiff’s costs of the reference; 
and I do award,” &c., that except as afore- 
said, each party shall pay his own costs of the 
said reference, and that the costs of this my 
award shall be paid and borne by them in equal 
moieties.” The plaintiff having signed judg- 
ment accordingly : He/d, 1st, that the arbitrar 
tor had exceeded his authority in ordering a 
judgment to be entered up; and that, there-^ , 
fore, the judgment must be set aside. And 
2ndiy, that there was no ground for settinig, 
aside the award ; as that portion of it which rer. 
lated to the judgment must be rejected as sur*^: 
plusage, and a good award would still remain., 
Doe d. Body v. Cox, 4 D. & L. 7^.^ 

^^ Inconsistent Findings. 

• This case was first reported in the Legal, 
Observer^ and the head-note of the .dedsioiuis 
given abexve.^ It has been demied useful to » 
add the subsequent version of .Messci* l>owlmgji 
iandLowndes. 







. atob’s, IKCABACITY. 5 1 ^ Th»t the first plea put in issu^ pi]^ 

. J^popacfW ^^ArUtraior^ continuance of the nuisance by the def^^ 

^ ant; and that the finding thereoh waft therefiro 

_ . . . -n,. T- * - not inconsistent with that on the second plea.;' 

^ Inconsistent Findittps ; Production of 2/lSiat the arbitrator was not hound io mr 
Award. anything to be done. 


WlfABOBMENT OF TIME. 

See Time Enlarged. 

Examination op plaintiff. 

; A cause having been referred to arbitration, 
it was expressly stipulated on the part of the 
defendant that the plaintiff should not be ex- 
amined as a witness at the reference in support 
of his claim, and the usual clause in the order 
of reference, giving the arbitrator power to ex- 
amine the parties to the suit was struck out by 
consent. At the reference the arbitrator al- 


. Hetdy further, that, although thC award was ' 
had f6r not giving damages on the first issue, ' 
the objection could not prevail, because the 
rule nisi had not been obtained on that ground. , 
Grenfell v. Edgcome, 7 Q. B. 661. 

nuisance. 

See Inconsistent Findings. 

PARTIES, examination OF. 

See Examination of Plaintiff. 

POWER OF arbitrator. 


lowed the plaintiflf to be called, and heard his 
evidence, against the consent and express 
protest of the defendant. A motion being 
made on the part of the defendant to set aside 
the award, Held^ that the arbitrator had ex- 
ceeded his authority, and that the award was 
bad. Heldy also, tliat the fact of the defend- 
ant's counsel haviim after protest cross- 
examined the plaintiff and gone into the de- 
fendant's case, did not preclude him from 
moving to set aside the award. Semble^ That 
if the defendant had been examined as a wit- 
ness in support of his case, it would have dis- 
qualified him from taking any objection to the 
admission of the plaintiff as a witness. Smith 
V. Sparrow, 34 L. O. 154. 

incapacity of arbitrator. 

Where a cause was referred by order of nisi ! 
27rius, and the arbitrator, after proceeding with 
the reference, was incapacitated by mental 
affliction from making an award ; Held, that 
the court had no power to allow judgment to 
be signed and execution issue, unless the de- 
fendant would consent to the appointment of j 
another arbitrator. Holmes v. Carden^ 33 
L. O, 503. 

inconsistent findings. 

Erection and continuance of nuisance. — Plain- 
tiff declared iii case, alleging that he was en- 
titled to the re%"ersion in a close; that H. had 
wrongfully and injuriously erected incum- 
brances thereon ; and that defendant wrongfully 
and injuriotisly kept and continued the incum- 
brances so wrongfully erected. Pleas : 1. Not 
guilty ; 2. That H. did not erect incumbrances 
qti the close. 

^ ’The cause was referred to an arbitrator, who 
was to direct how the verdict was to be entered 
on the issues, and to say what should be done 
between the jparties respecting the land or 
pramtses. He awarded that the first issue 
should he entered for the plaintiff, without 
damages, and the second issue for defendant ; 
and that nothing should be done by the parties 
zBftpeeting the land or premises. 

- iOn motion^ to set aside the award, on the ; 
grOiihff that the' findings were mconsistent, and ; 
^ftt the jEubkraldr haid not awarded what was 
to be done by the parties. 


See Arbitrator's Authority. 

PRODUCTION OF AWARD. 

Where an award is made on a submission 
by order of reference at iV. P., the order of re- 
ference does not belong exclusively to either 
party, but the party holding it holds it for the 
benefit of both parties, and is bound to produce 
it in order to its being made a rule of court. 
Bottomley v. Buckley, 4 D. & L. 157. 

PROOF OF submission. 

Buie of court. — A submission to arbitration 
by agreement written and attested is not suffi- 
ciently proved by evidence of a rule making 
such agreement a rule of court under stat. 9 & 
10 W. 3, c. 15, s. 1. 

But a judge's order for referring a cause may 
be proved by such rule of court. Bemey v. 
Read, 7 Q. B. 79. 

Case cited ia the judgment: Still v. Halford, 6 
M. & W. 664. 

RULE OF COURT. 

Submission. — Construction. — 9 ^ 10 3, c. 

1 5, s. 2. — It is unnecessary that a party de- 
sirous of making a submission to an award a 
rule of court, should apply within the period 
limited by the 9 & 10 W. 3, c. 15, s. 2, for 
setting aside the award. Where the notice of 
motion stated that the application would be 
made to make the "submission and the ftward" 
a rule of court, it was held, that " the sub- 
mission ” alone could be made a rule of court. 
Swinnertoii v. Heming, 33 L. O. 429* 

See Proof of Submission. 

I SETTING aside AWARD. 

Rule of court. — Where a submission was by 
order of reference at N. P., and the defendants 
in whose favour the award was made had pos- 
session of the order flf reference^ and although 
requested by the plaintiff, delayed making it a 
rule of court till it was too late f b move within 
the time ordinarily limited for setting aside an^ 
award, the court ordered therdefendants either 
to make the order of reference a rple pf .court, 
or to file it with one of the , aO ’ as , 

enablei the plmntiff to make it , a ri^e of 
and 4^^wed. fhe, plaintiff to ippva^ tp ifst 
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asiife in ai rabsegneiit term, mme prc 
tunc. Botttmhy r. 4 D; ft* L. 157'. 

Ske Arbitrator^sr AMhur^^ 

SUBUfiaSIOK.. 

See Proof of Subm&sion ;i Bute of Cauttj 
Suit m Equity^ ^ 

unwv' im}'isahvrvi- 

An agreement to refer, and arbitratora named, 
and’ a covenant not to sue, and a power to ex- 


SITTINGS or THE CITY OF LONDON 
SMALL DEBT (OR SHERIFFS') COURT. 


Thb Court of Common Council, on the 9th 


d the the committee 

^ofL^ndonJSm^ The 

report Itated that the committee had referred it 
to Mr. Bullock, the judge of the Sheriffs' 

, - j - VI Court,, to consider and report aa to the pro- 

amme witnesses upon oath, and to make the posed estabHshment for the new court and the: 
submission a rule of court, prevent a party requisite rules and regulations for its govern- 
from filing a bill with the view of withdrawmg 

tile case from the arhitrators. Dimsdale v. Ro- ^hat the commiittee, having also considered 
bertson, 2 J. & L. 5&. 23rd clause in tiie act, whereby the court 

Case cited in tho judgment : Hal'^ideT. Fenning, was authorized to order that the judge, clerk, 
2 Bro. C.C. 33() ; 2 Dick. 705. bailiff, and officers of the court should be paid 

A party to a suit cannot set up an objection by salaries instead of fees, recommended the. 

^ ‘ ’ Dimsdale • cottrt to direct that the jiayment of the chiisf 


which grew out of Jiis own conduct. 

V. Rohertson, 2 J. & L. 58. 

Cases cited in the j udgment : Morse v. Merest, 
9 Mod. 56;. Pope v. Lord Dunoannon, 9 Sim. 
177. 


TIMIS KNDARGED* 


clerk should be by a salary of 500/. out of the 
fees. • 

The report also stated, that the act came into 

and the 
notice of 


operation on the 29 th of September, 
court must give at least one month^s ; 

. the place where, and of the day or davs on 
pnpire— Tiro arbitrators were named m a sherifls’ Courts were to be 'held; 

submission to refer; and they, or other the committee, after consulting Mr. 
persons appointed m their place, were, before , i^^^ock. recommended that till such time as 

they procee^d, to appoint a tl^d arbitmtor ; i of Requests may be in readiness, the 

any two of the arbitrators for the time being, ; ^ (Juildhall, and that 

might, at any time, or from time to time make; ^ T«esd«y, the 12th of 

awards or orders, provided the last of ^ich : ^ 10 o’clock in the forenoon; the 

awards should be made before the 1st of ,Tuly, : j 10 o’clock on the IQth; and tiie 

1843, or before such other later time as anv^f^ird, at 10 o’clock on the 26th of the same 

-two of the arbitrators for the time being should ‘^onth, the judge having adidsed that the 

appoint : and any two of the arbitrators for the : folding of the court once in every week will be 
time being, inight extend the time for making , gufficient at the commencement., 
the last award, whether such time should have [ 

previously expired or not. And it was pro- j — : 

vided, that X. should, as soon as conveniently ; 
inight be, appoint an umpire ; and that if no ! 
two of the arbitrators for the time being, should ; 
be able to agree in making the award or order I 
concerning any matter which ought to be i 
awarded or oi'dered by them, such matter should ! (without any extra charge,) in order to include 
be awarded or ordered by the umpire; and if ; in it the City of London , Small Debts Act, 


THE EDITOR^S LETTER BOX. 


*** We give this week 


a double number. 


which will come into operation on tlie 29th 
instant. 

ITie case mentioned by '^Tacitaxn,**' relating 
to the valkEty of a man^age w:ith a deceased 
wife's sister shall be. inquired into, /^e pi:ui- 
ciple involved in the d^isiim,, cmr 
pondcht will observe, is uaadsrgoingi inrsnli^ 
gation before commissnonm^ 


at any time before the several powers, authori- 
ties, covenants, and provisions, in the deed of 
sahmissionwere executed, cither of the arbitra- 
tors named by the parties should refuse to act, 
the part}^ whose arbitrator so refused, should 
appoint another in his place, and if be did not 
do so within fourteen days, then that the third 
arbitrator, and if none such, the umpire should 
appoint such arbitrator. The plaintiff’s arbi-* 
trator refused to act, and nothing was done in 

the matter of the reference before the Ist of, ^ ^ .. • 

Jtity, IS43. The pfeintar Saving; after that to tiie ahemtioa ofttlaf km 

day, reftised tie appeiirt arbitrator,- tiw- de- Tlw fortbeonihii' new etiitiim of fSiie 
fo^iit pree^ to -g| geint an mnp^, Jf^ae ml 

uBirtij and.^^ tito tjml by the 

iftire arbiferWors ; thfi WM^J^ 

extended. Birnsdm'iryj/tomi^tk^ ap&S^ikij|«a«v5| 

Itiiii W ^ Smpw imwii ifm 
See Tfair jriiralpDtf ' °*toie« for ^ Uats eluni)d.be Mot toon. 




DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURDAY, SEPTEMBER 25, 1847. 


“ Quod magis ad nos 
Pertinet, et nescire mnlum est, agitamus.” 

Hobat. 


FREEDOM OF MEMBERS OF PAR- 
r.LIAMENT FROM ARREST. 

The subject of parliamentary privilege, 
by which members and ex-members of the 
legislature are enabled to claim exemption 
from arrest for debt, has again been brought 
into notice by the publicity given to the 
case of one of the honourable members for 
Finsbury. We are not about to enter into 
the qjLiestion of law*, which will be found 
stated in a former number of the present 
volume of our work,* for there is no doubt 
that the Iloiise of Commons, which is the 
only judge of' its own privileges, has been 
hitherto determined to regard the con- 
tinual freedom of its members from arrest 
as a right to be maintained with the 

strictest jealousy. It is vain to speculate I creditor. When, however, we remember 
upon what the law may be, as it affects the wealth and integrity of which by fhr 
those who can put upon it whatever inter- the greatest part of the British Parliament 

f »retation they please, and who by a reso- , is composed, we cannot help wondering at 
ution of their own can scatter to the winds ; the tenacity with which it adheres to an 
the most elaborate argument that could be I invidious distinction, of which in general 
raised as a reason for the curtailment of j none but the unprincipled, or those who 
their privilege. It is true, they might be j from their pecuniary embarrassments ougirC 
disposed to pay soote attention to prece* | not to take any part in legislation, wiH 
dmtSy bot these precedents are of their I desire to avail themselves. The scandad 
asm making, and we beKeve no^ one can | brought upon the House of Commons bf 
he found which places any limit on the some recent instances of evasion of the 
knmtsmQr cimmed hy ins^aent l^slators oidinary laws of debtor and creditor, wiB 
Aam the penalty of impiiisoiitBant. There damage aand degrade the parKament to a 
ia so doubt tha(^ in tile woitisjof Blackstm for greater extent than it can possibly gals 
thepfivafege •*» 


assumed maximum of the time during 
which an indebted M. P., who is not en- 
gaged in his legislative duties, may be suf- 
fered to elude the grasp of his creditors. 

There is something very much beneath 
the dignity of both Lords and Commons in 
their entering thus into a sort of manoeuvre 
for the purpose of enabling some twoor three 
of their body to escape the ordinary legal 
consequences of contracting pecuniary 
liabilities without the means or intention 
of meeting them. If our own were a re- 
pudiating legislature, like some of those in 
the United States, we could understand 
the members claiming for themselves in 
their private dealings the same glorious 
privilege of non-payment that is adopted 
wholesale with reference to the public 
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ti0J!ikj^X5CTW 

b^JlAAlwjlrSffdf Ae'te«^ ■*'*^ -> vm^k; 't.u 

tf6^ x>f '61^ 

wf j^^%hete iii ^ rettson^ fbr ’exi&ttipt iow/ 

^ avowedly hone ^’little 
a member of parliaraeM to 'The latest *h6rhher of the '^ObUsIied^rd- 
E^oid pO^fietuaNy his pecuniary liabtlfties. ports of cisels \teterm in the Gorrittidri 
The- oW ground upon which the privilege Pleas furnishes an instance of eh aclibh 
ftirmOriy 'rested was, the necessity for against a returning Officer, fdr hot alfdii^irtg' 
HOemberB^lleihg free to go and return at all an elector, whose harnc was on' thie' register; 

ther^ and the immunity of voters, to vote at an electron fbr a meth- 

ii^as-SUpposed to endure as long as niigFit her of parliament.^ Although tlie ^fiidg- 

bd 'eoiisideretl sufficient to give time for | nient of the court was ilirecled chtiefly tp 

travelling ' backwards and forwards from | quest ions arisirig upon the jileadings, the' 
any; part of the kingdom between the construction to be put upon ceriaih prb- 
^ittingsj Jh these days of rapid locomo- : visions of the statute 6 & 7 Viet. c. 18, si' 

tibnV’ “ we need hot,*' as is well observed 81, on whicli the action was fiiuhdetl, Wg&‘ 

by thd rmiea, point out the impudent : incidentally discussed, and as the act Hdtf 
Ebs^iirdiiy of eighty days for the going from | not hitherto become the subject of jlidiclai 
^tvd -coming to parliament. Eighty hours ! consideration, the views taken by ’ thC" 
wbuld be far more tlian the members would judges, as to its operation arid ettect, hiay 
entitled to for an)^ such purposes, even ‘ at this time interest manj^ of oiir readerSv ^ 
if it -were of public benefit that the privi-; Tire facts upon which the action 
lege shonkbbe relained;” .brought, as they appear upon the plead- 

We should be sorry to see anything so ings, were shortly as follow — A new’Wi'jif 
unbecoming as a contest between the public . 'vas issued for the borough of Abihgddh, 
jl^gislature iOUiSiieb a matter as the ; Berks, on the 30tli June, 1845, ujion Ai& 
power of tbq fprnsipr to njiakC' the members • occasion of Sir F. Thesiger accepting 
of the latter answerable for their just debts. ? office of Attorircy-Geneial. 'The defehd- 
It would never be w orth the w hile of par- ; ant, Mr. Belcher, was liVaybr of 
liament to enter into such a dishonourable, borough and the retuniitig offietV. ' Thj^' 
not to say dishonest, struggle, for ilie ad- plaintiff was a burgess' of A hFhgddnV abtjl 

his name stood No. til (5 in the regis'tei^^Vtf 
voters. I'lie election took plnbe dn' the &tn 
July, when the candidates'' \Vi*rb Sir' Tj 
'fhesiger and Janies Caulfield, Esq.' Th^ 
plaintiff tendered liis vUte-’for Jnmej^ 
Caulfield, Esq., and the qbiisffi(Viis‘ 
rised bj' the act of parKatnt?n'V*j(|8 <te 7*V5itlf: 
c. 18, s. 81,) were then 'put’ 4tv"M 
Alift property furnishing the quali- ! answered in the affirfhfitfve<^ ^it 'S^^ay'^ob- 
£bgtnmrFi9cpim r by; law to be held by a ijected, however, thkt flti?* pfaititlff;‘^U^‘W4¥ 
tfiMtuliidifM :«*fi tiiTK* nf lfi« #iI#a/*tion. TItc j ehlillcd'lo vote, as'he 'd?d' iibit 45ii^t5dtitf*^lW 

j reside 'id" the borough, -kstVCtibineS^ 
pmvhfb iihViekbd to- tbe ' TSfli J^dtiUn^,* ' Wfra 
thC tleaHidMit 'CntCfUiiW^ th1»*‘dbjtfttib«i 
edfCfcd idW! ari rhyCsHgihiWilf^'ay 
hiCtisV ■ ■ tfiid ’ ' finally ' ‘detehifibSdy"^ ffili 
pISihfift' Was^ bbt 

tdibed* ‘ *Tecktfn ^ s 

ilibW^tfendCmiJ^ftJr 
Wit ftfeSr 1 1 a'V<ite^>t\fedbwa^ 


v«Wtdgevdf a flaw individuals of les^s than 
dbubtfl^l' credit, who add nothing to the 
Wssenibly in which they are 
onTy'eria6iei‘j^l«.- their seats by bitl- 

ding ^defiaheb tp' their creditors. A so- 
t’o the journal we iiave 
.sii^gest^ the po.ssibility of 
debts by making a 





fge ,,f#pp,i^j,apx lands, ^t^eipp^ts, 

{tioiGi*t>rObrn^ Ml»8e^«£n% ,at^uit«). ^kI 
,iR«pq[ie^iabUBeditOTbfiiei>s<>thut' ‘the^ «xp«n> 

%Heiti«d«^pb6edi>iwpi^ ftb, 'tit led] 



i^si(y'j€iMdlktni.nAyi()tlMuimujtkti 

•p^^Megeidist hda <»dMcl«<|oe4ie>4i«»faj9<««d ^ ; ; . . . - 

has become posirirely-degrading aHllI¥»^ 






r.^ir.1 :J ^1 ^ •_ . •*. 


fused to> 




^A>«iv3^ d Wi ^#p?<P|[upri9Vmtf 
or allow the same to be entered and €h|ijnethi«(ri«dHtPtj vqUu 0«> /The ii^fopritildlftr 
recprj^efy^^j^f^^^ b^rgpfSv^Pl^Wtecj, tlMWgb(<|t^tid«$^aidantf.s see^ 
the plaiiitifT being so excluded. The iliiakdi/pl^i^beirptison- aasign^^ 
second count alleged that the defendant ip, 4p||lbt,1pbPf^T^tIm defendant, ipieapl;^^ 
maUe}^lyr'dr^./'hi^lead Af '"ertt^inr^’Bfnd rely uf^n the, absence ^of. the .piainitlfff 9/ 
recording -the^ -plaintifF’s ' vWe "*ih ■ the poll name from , the register, , or iipoQ liis, ' want^ 
bpolcs, .refn^ed ,to recejve .tlm aame^^pn to of qualification as a . voter, Tlieire . vv^aa 
adnr)it, (the same to be entered and re- judgment for the plaintifiV therefprei uppi); 
curded, but on Ute contrary thereof, caused all the points raised on the pleadings^ .wi|l| 
the ypte of the plaintiff* to be entered in | liberty, however, for the defendant M tO^ 
the colMinU: of votes tendered in the poll amend on the usual terms. In theiCpursia 
book^, and at the close ot the poll refused j of the argument the difficulty was pointad^ 
to reckon the plain tiff‘’s vote among tiie I out and commented upon by tire cqurt, of 
votes given for that candidate, whereby ! reconciling the provisions of the statute 


the plaintiff* was deprived of the right to 
vote at that election. The tliird count 
alleged, tliat the defendanti maliciously in- 
tending to delay the plaintitF in the exer* 
else of his right of voting, allowed a 
scrutiny to be held with regard to his vote, 
and took upon himself to determine, after 
such scrutiny, that the plaintiff* was not 
entitled to vote at that election, wliereby 
the plaintiff* was delayed in tlie exercise of 
his privilege of voting, and a burgess 
elected, the plaintiff being so hindered. 
To the first count the defendant pleaded 
not guilty, and also, that the plaintiff* was 
npt duly qualified or entitled to vote at the 
electron ; and the second and third counts 
were demurred to on the ground that they 
djisclosed no sufficient cause of action. 
The plaintiff*, on his part, demurred to the 


whicli disentitles a party from voting who 
has ceased to reside in or within the pre- 
scribed distance of a boroug]>, and yet 
prevents the returning officer from reject-r 
ing a vote in such case. It would appear* 
therefore, that the power of adjudicating 
upon a vote tendered by a person whose 
name appears on the register, and who 
has ceased to reside within the limited 
distance, is reserved exclusively for a com- 
mittee of the House of Commons. (See 
ante, p. 308). 

NEW STATUTES EFFECTING ALTERA. 

TIONS IN THE LAW. 


HIGHWAY RATES. 

10 & 11 ViCT. C. 93. 

defendant s second plea, on the ground An Act to continue until the 1st Day of Oc- 


that it was ambiguous, as leaving it un 
certain in what sense the word ** qualified” 
was used. 

The court thought the second count 
discJpsed a sufficient ground of action, as it 
appeared from it that there was a refusal 
tp, receive and give effect to the plaintiff’s 
vote, , which was inserted in the column 
appropriated, under section 59, to votes 
tendered . by persons 9iot on the register. 


tober, 1S48, and to the End of the then next 
Session of Parliament, an Act for authorizing 
the Application of Highway Rates to Turn- 
pike ^ads. [22nd July, 1847.] 

1. 4^5 Viet, c. 59. Recited act furtH^ 
continued, — Whereas an act was passed in the 
4 & 5 Viet. c. 59, intituled An Act to atithb- 
rize for One Year, and until the End of the 
then next Session of Parliament, an Application 
of a Portion of the Highway Rates to Turnpike 
Roads in certain Cases,” which act bos been 
sundry acts until the let qf 


Seqtjpn 8^ enacted, that it should not be continued bv su — ^ 

lawful .tp. reject any vote tendered by any October in the year 1847, and to the end ortho 
person ^V^Qse n^me was on the. register, then next sessron of parliament ; ai^iltwjK- 
•!.«» pedient that the same may be further coil- 

^Ticept It, appeared that the person claim- . Be it enacted by the (iueen’e most «*- 

ipg to y«te was not the person descnbpd cellent Majesty, by and with the advice Mid 
ottithp. yegis|ter;> py tlijBt be had . provippsly consent of the Lords spiritual ‘and r.tenpwd, 
vat^d., i The, plaintifF was properly ,.de- aqd L'ommons, in thu present ■ parliHnaat 
apribed em the register, and bad not agsenibled, and by the ^horijliy.flf tfe^inm,, 

viousJv votedt And yet his vote was n* jl^at the said act ahoU be cqnUnu^ me 

,«*5Cppd peiint,.,es tbe liplding n , iiwtnwy 
Wfr«V'»yr fRa»>8«l a,ct pn tbe pen acted^thstdns aet may be 

of^tbe returning^pmcer, and it was clearly by any ect^ to be ]>assm;m thii ts8iisiog ]iM/]j^« 
possible tfiq r . n} . jt li 

z 2 
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TUBNPIKK ACTS. 

10 & 11 ViCT. 105. 

An Act to conlimie until Uie first Day of Oc- 
tober 1648, and to tiie end of the then next 
Session of Parliament, certain Turnpike 
Acts. [22nd July, 1S47.] 

1. Continuance of certain acts respecting 
turnpike roads in Great Britain^ except C Geo, 
4, c. clXi — ^^iiereas it is expedient that the 
several acta herein-after specified should be 
continued for a limited time ; Be it enacted by 
fhe Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this 
ptesent parliament assembled, and by the au- 
thority of the same. That every act now in 
force for regulating, making, amending, or re- 
pairing any turnpike roacl in Great Britain 
which will expire on or before the end of the 
next session of parliament shall he continued 
until the 1st day of October in the year 184A, 
and to the end of the then next session of par- 
liament, except an act passed in the 6 (ieo. 4, c. 
clx., intituledi An Act for milking and main- 
taining a Turnpike Hoad fj otn Broiiipton and 
Earles Court in the Parish of St. Mary Abbott’s 
Kensington in the County of Middlesex, to 
communicate with the road called I'nlham Fiv:]ds 
Road at North J'md in the same County ; and 
for making another Turnpike Hoad to commu- 
nicate therewith from the High Hoad from 
London to Fulham in the same county. 

2. Act may be. amended, <yc. — ^'fhat this act 
may be amended or repealed by any act to 
be passed in this session of i)arliament. 

NOTICES OF NEW BOOKS. 

Commentaries on the Constitutional Law 
of England, 15y Gkokgk Bowykk, 
JL). C. L., Barrister-at - Law. Second 
edition, London : Stevens 8c Norton. 
Pp. 530. 

We noticed the first edition of Mr. 
Bowyer’s work at the time of its publica- 
tion. The present edition has opportunely 
appeared pTior to the meeting of the new 
parliament, in wliich it may be anticipated 
that many further alterations in our ancient 
institutions will be attempted, if not 
carried. 

It has not escaped the notice of a 
popular contemporary, the Alhcmeum, that 
the new parliament differs to a very large 
extent from the last. 

. 4 . ■ , 

** It is. in a special sense new ; so many per- 
sons not having been introduced to that body 
since the first reformed parliament as on this 
occasion. In that former assembly there were 
280 new members — in the present there are 
223-^who had no seats at the previous disso- 
lution. But the composition of the bouse is 
even still more significant; increasing to a re- 


markable extent ihe power of the middle classes. 
There have been returned a greater nuinbcsr of 
railway directors, engineers, and contractors, 
of barristers, pf merchants, of retail tradesnjeu, 
and of political writers and lecturers ; while the 
number of naval and military officers, of per- 
sons coxmected with noble families, aiul of 
country gentlemen, has been smaller than in 
any of the last fifteen years,” 

Mr. Bowyer appears to be conscious of 
important prbjcct-ed changes, the discussion 
, of which may be expected in the next 
jand future sessions, and some of which 
may seriously aUcci the Constitutional 
Law of England. 

‘ *^rhc cirouiiistiincc’s (he j>::ys) of the present 
I time indeed ivniler the study of ctinslitutional 
law peculiarly ii7i:)orJ.ant. The hitherto more 
or less well-defu'.eil boundaries of party are 
!>n>ken ami obliterated by a remarkable course 
of parliaiiu ntiirv events, ^klcn can no longer 
look in llio same way as they formerly did to 
tlte giiiclance of Imders, and the n'cagnized 
tenets of the sclmol of piditics, wliich their vnvii 
general oijinioiis may have led tbeni to a(K>pt. 
Barty is not indeed extinguislietb but i1 must in 
all prol.jabi!ity be ff»r ihe iuture more temporary, 
uncertain, and evanescent llnm it Las been. 
We are, llicreforc, now cbicfly left to exercise 
our individual jutlgment on ])artici:!;ir questions 
and inea.smvs. And the task of ftjrniing that 
judgment is rendered more arduous, bv'eause a 
contest for pou’er is‘ going on. between t t a classes 
in the nation ; wliich bids fair to change the 
balance of the three powers wherein the ma- 
chine of the state consksls. It is therefore ])e- 
culiarly necessary that those who enjoy any 
political lilierty or franchise should consider 
t acb public ijuestion with rcdercnce to its ]>ro- 
i)a'>lx' effect on tlu- ; Tactical working of the 
constiuition. They must conseqm'olly endea- 
vour to artjiiire a knowleilgt?, not oniy of the 
general judneipit fnit of the details of the 
: constitution. \Vlia!.( Vi‘r i; ay lx* their views as 
to the expediency or danger of political changes, 

: that knowledge must be very neei ssary to en- 
^alde them to see the bearing of those changes 
: which they d(*sirt? or fear. The study of con- 
stitutional la\v will, in many instances, show 
That supposed defect sin our ciril policy are more 
\ imuginnry than rent ; and in others it will dis- 
i cover what remedies are most agreeable to the 
' dictates of i)rudence, and the lessons of experi- 
I ence, and best caicnlatcd to Imrmonize with our 
I mixed form of ^^overnment. In some cases also 
' it will point out where the sound principles of 
I the common law arc imperfectly carried into 
effect, and how those principles can best be 
brought to their just develo})ment.” 

Our author further observes, that 

“ We must not forget how important a part 
almost all private persons of any property have 

• It appears that there are nearly seventy 
cbaitTneri or directors of railway companies^ of 
whom about twenty are new members; 
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to perform in the working of that complex sys- 
tem, the British ConstiMitiori, especially since 
the Parliamentary Reform Acts, and that sta- 
tute which lately placed the government of our 
towns on a very popular basis. And that ek- 
tension of popular principles renders it no^X’^ 
more especially necessary, that all xneh shoiild 
beware lest they approach the public functions 
which the last has entrusted to them without 
sufficient knowledge of the system wherein 
they are responsible for the performance of their 
articular duty, and which they are bound to 
and down uninjured to future generations.” 

The following are the several heads of j 
the chapters into which the work is 
diyided : — 

1* Common law of England. 2. On equity. 
3. Of the United Kingdom of Great Britain ^ 
and Ireland. 4. Of the colonies, jdantatioris, | 
and other foreign possessions of the Crown. ! 
5. Of the legislative power. The parliament — | 
its constituent parts. 6. Of parliament — its ! 
laws and customs. Of the executive power*. 
— of the (iueen and her title. 8. Of the Koval* 
Family. 0. Of the councils belonging to the i 
Ciueen. 10. Of the Oueen's duties. 11. Of* 
the Queen’s Prerogative. 12. Of the Queen’s j 
royal authority. 13. Of the Queen’s Revenue 
— of the Queen’s ordinary revenue. 14. Of 
the Queen’s extraordinary revenue. 15, Of 
the judicial power and jurisdiction in general. 
10. Of the public courts of common law and 
equity. 17. Of courts ecclesiastical. 18. Of 
courts military and maritime, and courts of aj 
special jurisdiction. 19. Of the adrninistra- 1 
tion of justice in civil cases. 20. Of courts of 
a criminal jurisdiction. 21. Of the administra- 
tion of criminal justice. 22. Of sheriffs, 
coroners, justices of the peace, constables, sur- 
veyors of higliways, overseers of the poor, and j 
of municipal corporations. 23. Of natural- 1 
born subjects, denizens, and alien.s, and of cor- ; 
poration.s. 24, Of the primary riglit.s and j 
liberties of the sul)ject. 25. ()f the clergy. 
26. ITie civil state. 27- Of tlie military and ' 
naval states. i 

To these are added tables and law of precc- | 
dency, and a statement of recent alterations in | 
the law. I 

Air. Bowyer has rendered an essential 
service both to the public and the pro- 
fession by this new edition of his Con- 
stitutional Commentaries, which, lie has 
very carefully revised. 

REPORT ON LEGAL EDUCATION. 

FOREIGN SCHOOLS OF LAW. 

In dur last number fp. 41)1) were stated 
the means provided, and the guarantees 
taken, for the liegal education of profes- 
sional men .of grade in Prussians 

The unprofessioottl classes are not less at- 


tended to. The Candidate for future em- 
ployment in the adminl.strative and official 
departments of the state is required, equally* 
with the professional lawyer or ‘jurist, 4s 
has beeri already seen, to go through all 
these preliminary studies and examinations, 
and, in addition, to prove his competency 
in those others which in Germany are 
comprised, as already stated, under, the. 
name of “ Camerialia.” 

*‘This course embraces, — 1. A general intro-, 
duction to the science of iiation;il economy^ 
finance, })olicc, international law, and diplo^ 
macy, which would nectrssarily include akxiow«- 
ledge of the treaties existing between difierent 
states, and the doctrines of Rum an . law ap- 
plicable to controversies of an internutiomil 
character. 2. 'i’he Staatsrecht, which inciiides 
an examination of the constitution and forms 
of government of the diirererit states of Europe 
and America. This subject is treated in three 
different forms by three ditferent Kx'turerti- 3. 
A similar course on the iiistlLutions of antiquity 
and of the middle ages, together Vvilh coinjiara- 
live statistics. 4. 'Jhe princii>les of execu- 
tive government and police, and tn.c conduct 
of internal administration. 5. National 
economy, the science of finance, the general 
history and principles of commerce. C. The 
science of agriculture, embracing manageiiient 
of soils, breeding and su})erintendcnce of do- 
mestic animals, particularly with reference to 
the breeding of sheep and the production of 
wool ; cimj of the diseases of domestic animals ; 
woods and forests, <S:c‘. 7. Manufactures ; 

chemistry applied to manufactures ; mining 
and metallurgy, constructive geometry, elemen- 
tary engineering, mechanical technology, as 
exhibited by models, &:c., &c. To this depart- 
ment are attached eight professors wlio lectiu'c 
each several times in the week. Every candi- 
date submitting to the state examination is 
liable to be examined on all those subjects, no 
matter to what ]>arlicular class or department 
he devotes himself ; and if he be found de- 
ficient, be will not be allowed to ]>ass. At the 
same time, the examination will much depend 
upon the particular branch to whieix he destines 
himself ; a competent knowledge in those to 
which, in his future, profession, he will not be 
required particularly to apply himself, would 
be considered sufficient. In those bearing 
more specifically on his intended profession, 
accurate and extensive knowledge is insisted 
on. The examination and previous studies 
will thus to a certain extent vary according as 
the candidate intends himself for the foreign or 
home department, for diplomacy, the customs^ 
raining, woods and forests, finance, or the 
police, &c. ; nor will it be sufficient that the 
candidate himself makes such choice; hie 
future profession as well as rank will much de- 
pend upon the manner in which this course 
of study and examination is gone thriitiffli. 
Should he pass with distraction, he- is * eligible 
to the higher departments ; if, on the contrar 
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he should t’e found not completely satisfactory hours aSveeic. History of the German ('ham- 
in jHtrts of lus information, he obtauis ^ certifiti her^ twp, hoiirB; a .week. Explanations of 
cate of las being sufficiently grounded in Authorities of a purely Uerinan cha-. 

eii^ects to which he answers, and this certih* ractel', as ouposed to civil law. The * Sachsen ' 
cate will autiu>i:iae his being appointed to iur Spiej^/ a body of statutes analogbtts^'t^ the 
fcrior government offices, but not to superior. ' Cairoltna/ body ^ law formed 

ones, such as that of '^Geheim Rath/* or to tinder CWl^ V.,) one hoar a week, Laws 
any olSce to which a Gekeim Bath is eligible* nespecting. the international rights, of the,, 
T!^;Qeheiin Rath corresponds in our system German states and principalities, and respective 
to tkoee o^ers who in permanent situations, illations to ohe another ; as, fotr instahbb, the 
cap 7 on the executive operations of the govern- lights co-ordinate with and subordinate to the' 
msnt, and whose functions are not of a purely German Diet, to which five hours a week are 
nyecbonical but of an administrative character; devoted. Interesting questions of law which 
such as Ihe oncers in the navy pay-office, the have arisen in the 18 th and 19th centuries, two 
coinmisstoiiers of custom excise, &c , &c. hours weekly. Criminal psycholo^, or aii in- 
The selection is made by the legal student quiry into the moral responsibility and free 
generally at the period of passing the state ex- agency of the accused. Trial by jury, which, 
aminahoa. The private gentleman is not com- although not existing in Prussia, is there as 
peUed to the same course of study as the pro- elsewhere the subject of investigation and dis- 
fessional or official ; the reason is obvious: helcussion. When it is added that not only is 
is not, as such, intended for the same duties, 'full and easy access permitted to all these 
nor is he placed in a position even analogous courses, but that they are frequently objects of 
to that of the private gentleman with us. Un-, great attraction, from the remarkable ability, 
leas in the service of the state, he has in Prussia! high reputation, extensive experience, and weU- 
no political functions, and all magisterial ones, , known zeal of the professors, and, in conse- 
suen as those of the Patrimonii- Richter and quence, well attended, it cannot be denied that 


Frieden’s-Richter, are discharged by members 
of the legal profession only, like the stipendiary 
or resident magistrate appointed by the govern- 
ment here. The sons of the nobility, generally. 


every means are adopted to provide largely and 
efficiently for the legal education of every class, 
professional and unprofessional. Nor is tills 
to the exclusion of other studies. Whilst these 


enter the university either with a view to be- : courses are going on, it is not unusual for the 
coine government officers and servants of the i legal student to frequent others in the faculty 
state, or in order to devote themselves to agri- j of philosophy, which embraces science, litera- 
culture. Those who restrict tliemselves to the j ture, and art, the fine arts as well as tlie useful 
latter pursuit, in the event, which is not usual, j and mechanical. No complaint is made by the 
of their entering the university at all, enter it professor that he is overburthened ; nor by the 
as students of philosophy, as Cameralists,” student (though, independentlv of bis private 
which gives them the kind of knowledge most study, he may have to attend daily six or seven 
useful tor their purposes, without insisting on lectures of an hour each,) that be is over- 
the specialties ; in other w'ords, the general tasked.” 


principles of science, finance, political economy, 
commercial statistics, agricultural science, &c., 
&c. ; and in addition, if desired, a most en- 
larged system of: ancient and modern litera- 
ture. it is to be observed, too, that the whole 
of rile courses already noticed are opened 
to such students, though not insisted on ; 
(they pass no examination, nor is it even ne- 
cei^iy they should liave matriculated;) to- 
gethjsr with , the innumerable others of an 
an^gQ^g nahire which every hour are going 
on in the uniyersity. To form some estimate 
of t^r ir^uency and minuteness, it is suffi- 
ciehtrfq ri^i: to the lectures in the faculty of| 
alone, as given in the programme 
of Me .Xlpiveri^ity oi Berlin,, in last year, from 
the i5th of October, 1845, to the 2dtb March, 
1846. of Mesa hsetures arobuni 

J® iuft, arr igiv^n by H piio^ 

ifictur^g pntwo pr Mreet 

of 

introduction tq 


The committee consider it unnecessary 
to enter into any comments on the con- 
trast which our system presents to. thgt 
just noticed. 

INCORPORATED LAW SOCIETY, 

AND THE 

METROPOLITAN AND PROVIJ^CUL 
LAW ASSOCIATION. 



We have received many inqnirfes 'regardiVig' 
the respective duties of these tlvo AssociariensV 
Some of our eorrespondenta suppose that ^411' ^ 
the objects which h may be pnoper to ‘:>obtaih, ■ 
can be pursued by the incorporated Law 9o« 
cietf) which is composed as Well bf ebUhtry -at 
h)Wii bbliciloVsw ^ ■- 

* ineoi^orated Law ScKfiatjS' 
the whole profession, isy = Sstnd* pnobably wilt 
l^ways coritinpBj Jo in- 

stitution alone. No considerable number of 
{WpviiKtial jacriirilm hamr jdaed^it/ and* {itTjii 
if diembtful whether thef^Udll^ ft or dO so. We may 
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hiveafter the cat(ae«f thlU^but iii tbe wfail, ■ittfgrtitta tHftiwii^: 

inissihtihUe'^yiiii^t’tiihe tfee State' khii*99th' fiWtl<>lw^bP'tli8 'ftS»(i''diWilliP!> 

. it. and hot-' s'flllt oiir’^i'wno' 


doMtidh 

edn^liitht^t -i-intf ij5;int.:i-i irtD lohar 


yp,|5w4 it» and .not ; 


e oi me pro-i 

viociM'^eoit^ 


thejip^niabieiiKlk ’that the, j>rov^ 

t<witaink>lth«t the ilncorporated^SwSiet^ls bA«; ''TteTnqi8i^rtj|de* lii y(^ hdilcd' t<i^ ttfritfia'J' 
fe. *1,;. lir - ate<i'"k '42», ih^lkpit, 



rci^dttor; ^b, ^eWdbfrfiy'tb the paAslttjj^W-^tl^^ 

vUtt. ■ AV ^ii:, ., ,1 ■ ; U f* v'’alw*Wiinh*tidtied-aSt/dbWtted‘a '}ft‘^eW^ 

vm uAfe^W^ate, th«re;ia no.pW*ability «rf,,a debt aei^ exceefliStf 20?;^datt‘«Afla 

Budi damon art’ preflent,i exhept tfarehgh the ’ddSCdt' -befote- a ihdge bf the 



8e^eft,^tt^,Ip^er.ted Society. 
aesistdtB e^a.ih IhoSe matters which it can From the answer of your Bhiilin^haiW 
take tifp^hhd to eiSeet*^atiil'par]iament^aiid with poiident it would appear that he iindAb^e^dh'- 
tlie' pphlic \(d»lphit do. hut which ithc questioii as applying only to a judfeb^riths " 

rhere' seems no ^oubt that the operations of correct. ThA query applies to tf judgment' dif 
the- rncorjwruted Law Society and those of the order obtained from any court of comp^tidt '' 
Metropolitan and Provincial Association will ' jurisdiction in England’* in the words of ' the-'’ 

he conducted without any clashing with each i , „ ^ ., 

.V rn. . j. ./ . , ,. . . ,, It seems that the lunsdiction of the Com—' 

other. 1 he nature of the two bodies in itself n,i«8ione„ of ^^nkruptcy is not, hi all cases,' ^ 
indicates their distinct spheres of action. The taken away by all or any of the four sectibhs'' 

H.a' ^ _1 * V • 1 


charter of the former society and the power of ^referred to by your Birminpfham correspondent. ■ 

examination and admission, whilst they confer 6th section ertacts, that as soob as a -' 

court should have been established m any 


advantages, at the same time impose restraints^ 
The Metropolitan and Provincial Association, 
free' from those restraints, can prosecute the 
obje^qts of the jirofession in iiarliament and be- 
fot'f^ Uia public^ with a view to the removal or 
prevention of injuries, and in a manner which 
it Sirould be inconsistent in the Incorporated 


district under the County Courts Act, the juris* 
diction of the Commissioners of Bankruptcy 
should be taken away with reject t6 judgnWHiif 
or orders obtained in the dourt so estdbH^edy*^- 
that part of the clause which repeals the T & B 
and 8 & 9 Viet., “ so far as the same relate tb 
or affect the jurisdiction and practice of the' 
court so established,*' obviously referring to 


Society to attempt, and probably impossible for o^ber enactments of the’ repeal^ statiiteSj-^by 

tbe rule, " expressio unius,^ &c.,) more imttie- 
itadetinatelytb pursue; hut not possess^^^ diately ;elating to and afectiug the jurisffic^ 

acnTintages of a chartered existence, nor any tion and practice. ■ ; . 

control over the admission into the profession. The 7th section referred to has ilbthibg^'lo 
the new association would fall short of what do with the point, ' 

the Inc^nptpfate^I^w Society can do with re- , 'l^e 98th section provides, " that ^ shalijfte 

1 ' 4 . f 1 1 1 lawftil for any party who has obtitned any to- 

ference to the important subject of legal edu- satisfied jud^ent or order m 

cation^ ^ . (M the ^TBt of these measures, tberer virtue of this ‘act, or under any 'det r^SaleSlM 
fore, the Metr^pbtau and .Provincial Society this act , to obtain a summunsy '&cJ’ 
would naturally be the most active on the clause, therefore, does not, givfe jiitftaictiofr t6' 

Th. ,i,« ISL^- 

pnfit«y{i2s.sseiiis t©»bo.ihat bf mmiual asststauce courts meutloned ih the rlause ; <?otise^ttehtlV;‘‘ 
onitheS€»tlopi€Si;iaxid, of coursei uttill : more so It gives hbjansdictlbti'tu the Cemnty 
on .the l geuersilrtoplca of . legal improvement reject 9 f any judgment or order 'Ubtiihedyitt 


fif 




fts'bbtMinli 


'*'1“^ dbes hut ga te the 

wlwkbpthhodw^y 'l&ry swefuUy probscutie r. ;Tha'<^te8tShn6f'*^a%4ltii(h* 
together, taking care to keep up such a, cordu^laBishr^^^By ^dtitoir*tfiMir’thhfhiTC(' 
goqd..i|tpd%rst«A<hmia8;«aB nBndfir«l{sm.iM5sfill 
augjKsrAWitbbiwh o^SFi , ; ’ -v :-ii> 

fc^mr cotJRTS^eri 

U f n ji t t - 

MJiuhincTtok ow BWxdciniM'oV coab>i 

it tt fl 

1b the Editor of the heael Observer. 


SWy^l^ris’AcC-Br^h 
ha; ^hhtf tfi«;vthatf*F, tiih‘ 
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CUj/ of IjowdoK Sm<iU Dejfis Act— Schedule qf Fees. 
CITY OF LONDON SMALL DEBTS ACT. 


ScHBDuiiE OF Fees. 



AMOUNT OF DEMAND. 



Exceeding 

Exceeding 

lExcceding 

fl Exceeding £10. 


Not 

20s. 

40s. 

.£5, 

— 


1 



exceeding 

and not 

and not 

and not 

1 Founded 

Foundc 


2Qs. 

exceeding 

exceeding 

exceeding 

1 on . 

on 



40s. 

£:>. 

£10. 

1 Contract. 

Tort. 

JUDGE’S FEES. 










s. d. 

s. d. 

d. 

5. d. 


d. 

s. 

d. 

Every summons - - - 

- 0 3 

0 6 

1 0 

2 0 

3 

0 

3 

0 

Every hearing without a juiy 

1 0 

1 G 

2 6 

7 6 

10 

0 

15 

0 

Every heaving or trial with a jury 

2 O 

3 0 

5 0 

10 0 

15 

0 

20 

0 

Every order or judgment or applica 









tion for an order 

0 3 

0 G 

1 0 

2 0 

3 

0 

3 

0 

n.ERK’S FEES. 









Entering every plaint and issuing the 









summons thereon 

0 3 

0 (» 

1 0 

2 0 

3 

0 

3 

6 

Every sulipoena, when required 

0 3 

0 G 

0 9 

1 0 

1 

G 

1 

6 

Every hearing, trial, or nonsuit^ 









without a jury - - - - 

0 4 

0 G 

1 0 

1 G 

2 

0 

3 

6 

Adjournment of any cause 

0 3 

0 4 

0 G 

1 0 

2 

0 

2 

0 

Entering and giving notice of special 









defence . - - - - 

() 3 

j 0 6 

1 0 

• 1 G 

2 

0 

2 

o 

Swearing every witness for ])laintifi 


i 


i 





or defendant . . - - 

0 2 

j 0 2 

0 3 

: 0 4 

0 

6 

1 

0 

Entering and drawing ui) every judg- 


1 







ment and order, and cot:>y thereof 

0 3 

0 G 

1 0 

1 G 

2 

G 

3 

0 

Payment of money in or out of eourt, 









whether or not by instalments at 









different times, including notice! 








thereof, and taking receipt - 

0 2 

0 4 

0 0 

• 

- 

— 

- 


Paying money into court, and enter- 


1 







ing same in books, and notice 


J 







thereof, or of sum in full satisfac- 









tion having been paid hito court. 









each instalment or jiayment 

— 

— 

— 

0 G 

0 

s 

1 

0 

Payment of money out of court, and 





1 




taking receipt, exclusive of stamp 

— 

— 


0 9 

1 1 

0 

1 

6 

Every search in the books 

0 2 

0 2 1 

0 4 j 

i) G 

[ 1 

0 

1 

0 

Issuing every warrant, attachment. 


1 

t 






or execution - - - - 

0 G 

0 G 

1 0 

1 6 ■] 

2 

c 

3 

0 

Supersedeas of execution, or certifi- 




1 

1 





cate of papnent, or withdrawal of 


i 


! 





cause - . - - - 

0 3 / 

() G 

O 6 

1 0 * 

1 

6 

2 

0 

Warrant of commitment for an insult 









or misbehaviour in court - 

1 0 

1 0 

1 0 

1 0 

1 

0 

1 

0 

Entering and giving notice of jury 









being required - - - - 

0 0 

O 9 

1 0 

1 6 

2 

0 

2 

6 

Issuing s^mmons for jury’’ 

0 6 

0 9 j 

1 0 

1 6 

2 

0 

2 

G 

Swearing jury _ - - . 

0 6 j 

0 8 

0 10 

1 0 

1 

6 

1 

6 

Every hearing, trial, or nonsuit, with 









a jury - - - - J 

1 0 

1 6 

2 0 

3 0 

5 

0 

7 

G 

Taking recognizance or security for 









costs - • - * J 




2 0 

2 

6 

3 

0 

Inquiring into sufficiency of suretiesj 









projiosed, and taking bond or re-| 









move'd of plaint, or grant of newj 









trial, dr other occasion - * J 

2 G 

2 G 

2 6 

2 6 

2 

G 

2 

G 

Taxing costs - - - . -j 




1 0 

2 

0 I 

3 

0 


B. — Where the plaintiff recovers Ipss than his claim so as to reduce th« S«ale of Costs, 


the plaintiff to pay the diffeieiice. 


Schedule of Fees.— Legal Observer Edition of the Statutes of last Session. 
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AMOUNT OF DEMAND. 




[Exceeding Exceeding 

lExceedini* 

j Exceeding .£10. 


Not 

1 20s. 

j 40.V. 



- 





exceeding 

and not 

I and not 

and not 

Founded 

Founded 


20^. 

cxcecdinc: 

exceeding 

cxce 

eding 

on 

on 




40s. 


5. 

.. 10 . 

Contract. 

Tort. 

BAILIFF’S FEES. 














.S'. 

d. 

.S'. 

d. 

s. 

d. 

s. 

d. 

6*. 

d. 

s. 

d. 

Calling ei^ery cause - . - 

0 

2 

0 

.3 

0 

4 

0 

6 

1 

0 

1 

6 

Affidavit of service of summons out 













of the jurisdiction - - - 

0 

2 

0 

3 

0 

6 

1 

0 

1 

6 

2 

0 

Serving every summons, order, or 













subpamu \vithin one mile of court 













house - - ^ - 

0 

3 

0 

4 

0 

6 

0 

10 

1 

0 

i 1 

6 

If above one mile, then extra for 











i 


every other mile - - _ 

0 

2 

0 

2 

0 

3 

0 

4 

0 

4 

- 

— * 

Execution of every warrant, precept. 











i 


or attachment against the goods 













or body within one mile of the 













court house _ - - - 

1 

f) 1 

0 

6 

3 

6 

4 

0 

5 

0 

7 

0 

If above one mile, then extra for 













every other mile - » - 

0 

3 

0 

3 

0 

4 

0 

6 

0 

6 

0 

6 

If two officers be necessary in the 













judgment of tbe court, then extra. 


i 











within one mile of tbe court bouse 

1 

0 i 

1 

6 

2 

0 

2 

0 

2 

6 

3 

0 

If above one mile, then extra for 


1 

i 

i 



i 







every other mile - - - 

0 

3 1 

0 

3 

0 

4 

0 

6 

0 

6 

0 

G 

Keeping possession of goods till 


i 











sale, per day, not exceeding five 


! 











days « - - - - 

1 

0 

1 

6 

2 

0 

2 

0 

2 

G 

3 

0 

Carrying every delimpient to prison. 













including all expenses and assist- 













ante, per mile - - - - 

1 

0 

1 

0 

1 

0 

1 

0 

1 

0 

1 

0 

Issuing warrant to clerk of another 













court - - ^ - 

1 

0 

1 

6 

2 

0 

2 

6 

3 

0 

3 

6 


N. — '{’he several fees payable on proceedings in rej)Icvin to l)e regulated on the same 
scahr by the amount distrained for, and on proceedings for the recovery of tenements by 
the yearly rent or value of the tenement sought to be recovered!. 


TFIE LEGAL OBSERVER EDITION 

OF THE 

STATUTES OF THE LAST SESSION. 

The Statutes effecting Alterations in the 
Law ]>assed during the last Session, which have 
been j)rinted verbatim in the present volume of 
the Legal Ohsercer are as folhnv : — 

Page. 

Drainage of Land, 10 Viet. c. IP . . 94 

Inclosure of Commons, 10 Viet. c. 25 . 120 
Removal of Poor, 10 & 11 Viet. c. 33 .313 
Abolition of a Mastership in Chancer)% 

10 & 11 Viet. c. GO 23G 

Threatening Letters, 10 & 11 Viet. c. 66 

286 

Custody of Offenders, 10 & 11 Viet. c. 67 

287 

" House of Commons Costs Taxation, 10 & 

11. Viet. Cv 69 . .. -• . • - . • • 339 

Juvenile Offenders, 10 & 11 Viet* c. 82, = 392 


Securing Trust Funds and relief of 
Trustees, 10 & 11 Viet. c. 96 .... 365 

Chancery Affidavit Office, 10 & 11 Viet. 

c. 97 337 

Bankruptcy and Insolvency, 10 & 11 

Viet, c. 102 310 

Tithes Amendment, lO & 11 Viet. c. 104 

366 

Removal of Poor, 10 & 11 Viet. c. 110 * 414 
Copyhold Commission, 10 & 11 Viet. 

c. 101 437 

Rating Stock in Trade, 10 & 11 Viet, 
e. 77 • • • • • • • 437 

Administration of Poor Laws, 10 & 11 
Viet. c. 109 . • • • • - 453 

Colonial Copyright, 10 & II Viet. c. 95, 436 
City of London Small Debts Court Acti, 

10 & 11 Viet. c. Ixxi. . * • . * 471 

Highway Rates, 10 & 1 1 Viet. c. 93 . 499 

Turupike Acts, 10 & 11 Viet. c. 165 . 500 





>, LOCAL AI4pi.l>BRSONA]:/AOr8» ( I 

ANP T<> Ab' judicially KOTICSD. ' ‘ 

ICtmtinuedfromp, 4WJ 

1(K)« An Act to enable the Dublin and Drofif.. 
heda Ridl^nrs^ Compai^ to make a railway fM>m 
the Navan Branch of the Dublin and Belfast 
Junction Bailway in the county of Meath to the 
town of Kells in the same county. 

101. An Act for making a railway from 
Abererave Farm in the pari^ K of Ystradgunlais 
in the county of Brecon to Swansea in the 
county of Glamorgan, with branches, to be 
called “The Swansea Valley Railway/* 

102. An Act to authorize a devication in the 
line of the Manchester and Lincoln Union 


aiawiAy>ffMd the 

rough Railway at or near Peterborou^' to the 
Stmiford jmd .Wiebeeh Line i of ^her Bnatdn, 
Stam^td,; and . Bkmingham i Railway; ia' tiio 
parish of Thomey and Isle ofKiy* _ 

113. An Act to authorise the East Lincoli&A 
shire Riulway CSompany to purchase an existing 
lease on the Louth navigation. 

114. An Act to empower the London and 
North-western Railway Company to admit cer-* 
tain parties as shareholders in their undertaking 
for making a railway from Coventry to Nun- 
eaton in the county of Warwick ; and for other 
purposes. 

1 15. An Act to enable the London and l^uth- 
western Railway C/ompany to make railways 
from Andover to join their Salisliury Branch 
Railway at Michaeim«'irsh and from the same 


Railway. 

103. An Act to enable the Manchester and . 

Leeds Railway Company to make an extension ! 
of the Holmfirth Branch of the Huddersfield i 
and Sheffield Junction Railway. ! 

104. An Act to enable the South-eastern Rail- | 
way Company to make a railway to connect the 
liondon and Greenwich Raih\uy and the North 
Kent Line of the South-eastern Railway with 
the Bricklayers Arms Branch Railway. 

106. An Act for making a railway from the 
Liverpool and Bury Railway near Liverpool, 
through Crosby, to the town of Southport, to 
be called The Liverpool, Crosby, and South- 
port Railway.'* 

106. An Act for widening, altering, and im- 
proving the Dundee and Newtyle Railway. 

107. An Act to empower the London and 
North-western Railway Company to make a 
railway from the London and North-western 
Railway near Bletchley to Newport Pagnel, 
Oiney, and Wellingborough. 

108. An Act to consolidate and amend the 
acts relating to the North Staffordshire Railway 
Companv, and to authorize certain alterations 
of and the formations of certain branches and 
additional woiks in connexion with their un- 
dertaking; 

109. An act for making certain new lines of 
’^raBway ih crotinexion with the South Wales 
Iteilway',* add certain alterations in the line of 
the said railway ; and for other purposes. 

'‘ Hk>. 'An 'Act tb authorize the construction of 
a taSlliv^ oNDQ Cannock in the county of Staf- 
tlttme^er in the same county, to join 
liUe NoitbStaffordai^ Railway Potteries line, 
-by a^eotirodny to be called “The Derbyshire, 
Staffordsnire, ' and Worcestershire Junction 

111/ Aik Act lo authorise the sale to the 
‘ knd Dit>ghbdk >B«ttway Company of the 
Nafvthi'Bfllneh of ^0 DulhMa ^mhd-Belftiet Jtme- 
aii^^ ihd Dublin and 

'SMpIthedav ffutictUm 

and Enniskillen Railway Companies, or 
Rim, aabtl^. f 

Mi. 


brimcli at Komsey to join the Southampton and 
Dorchester Railway at Redbridge, all in the 
county of Southampton, to be called “ Tlie An- 
dover anti Southampton Junction Railway.*' 

116. An Act for enabling the Manchester. 
Sheffield, and Lincolnshire Railway Cotn|>any 

I to make a railway at Bugsworth, and for amend- 
' ing the acts relating thereto. 

117. An Act for the enlargement of the 
Wearinouth Dock, and the construction of new 
works in connexion therewith ; and for other 
purposes relating thereto. 

118. An Act to empower the I^ndon and 
North-western Railway Company to make a 
branch railway from the London and North- 
western railway near Atherstone to the Midland 
Railway at Whitacre in the county of Warmck. 

119. An Act to enable the Glasgow, Kilmar- 
nock, and Ardrossan Railway Company to make 
certain branch railways, and to make certain 
deviations from the line and levels of ths= said 
railway ; and to amend the act relating to the 

I said railway. 

1 20. An Act to authorize a certain .alteration 
in the line of the Birmingham, W olvcrhampton, 
and Stour Valley Railway, and to amend the 
act relating thereto ; and for other porposeB. 

121. An Act to authorize a lease of theunf 

dertaking of the Shrojishire Union Railways and 
Canal Company to the London and North- 
western Railway Company. l 

122. An Act to enable the Midland Soiliway 
Company to alter the line of the Leicester and 
Swannington Railway^ and iO' make icartaiti 
branches therefrom ; and for other purpows; 

123. An Act for constructing a!kid tnainitiin- 

ing docks and other works at or near the eonth 
si^ of the town of Swansea in the town and 
franchise of Swansea in the county mL Gla- 
Imorgan. t ^ >i ^ 

124. An Act for lighting Wtith g» theftoarn 
o£ Osnydon yori fts vudaitv dit the; nountv of 
Siu^ny. 

' 126* Act to amend thwJnmtftiiiicolmiiiflB 
Railwdjr Aok> itMB, and to .aHShoiia^tthei om- 
struction of a branch railway to join thek|3veat 
Grimibyr aadtSheffdlA Jim^tilii^ RalLwawi Hoar 
Gfhnsb^ 'n. 

Aaebi tb muMlmit mitarwoihh dbr 
sup^ying with water itdhfrntofi jhliarwi th^ewd 



UotA 1 ’^ ^^heJmdhim Moiled 


eortmti^iaintthes sdjotnintif theteW in ecmiit^ 
of OotnwftlL 

‘ 127- An Aet for imprtnnng and maititamkig 
tkto Imrbour of Macduff in thd county of Banff. 

128. An Act to repeal the acts relating to 
Warkworth Harbour in the county of North- 
Tiinberlandy and to make other provisions in lieu 
thereof. 

120* An Act for extending and enlarginpr the 
provisions of the act for regnlatin^^ buildings 
and party walls ^vithin the city anti county of 
Bristol, and for forming certain streets, anci for 
widening other streets within the same. 

130. An Act to enable the Midland Great 
Western Railway of Ireliind Company to make 
certain deviations in the authori'^ed line of the 
said railway; an<l to amend the acts relating 
thereto. 

131. An Aet to amend and enlarge the ]>owers i 
and provimons of the Westminster Improve- 
ment Act, lH4r), and to authorize the apidica- ' 
tion of ceitain rates m aid of tlie imfiroveinents. 

13*2 An Aet to empower the London and 
North-western Railway (’omjiany to make a 
railway from the I^ondon anrl North-western 
Railway near \\ atford to St. Albans, Lntoii, 
and Dunstable. 

133. An Aet to authorize the eonsolidation 
into one undertaking of the York and New- 
castle and the Newcastle and Berwick Rail- 
ways. 

134. An Act for enabling the York and New- 
castle Railway Company to make certain branch , 
railways in the counties of Durham and York; ' 
and for other purposes. 

135. An Act to enable the Midland Railway^ 
Company to moke a railway from near Leices- 
ter, via Bedford, to IJitcnin and to North- 
ampton and Huntingdon, with branches ; to ^ 
enlarge the Leicester station of the Midland ^ 
Railway ; and for other purposes. 

136. An Act to empower the North British 
Railway Company to extend the Haddington ' 
branch of the North British Railway, to make j 
certain alterations in the Hawick and Kelso 
branches of the same railway, and for other | 
purposes. 

137. Ad act to amend the acts relating to the 
Ipswich and Bury Saint Edmunds Railway 
Company, and to enable the company to con- 
struct a raihvay from the Ips^vich and Bonr 
Saint Edmunds Railway near Ipswich to Wood- 
bridge. 

1384 An Act to enable the Manhlieater, Shef- 
field, and Lincolnshire Railway Company to 
tinakis a branch railway from the Marken Rasen 
and Lincplnldne of <thcir railway in the parish of 
Stainton-by-Langworth to the town of Wragby 
in liie oonntyiof Lancolu. 

IBO4 An Act for enabling the Lehdoci^ and 
North-western Railway Company to make la 
eaibvdy iraftttBitiidagl^ to Lichficid, arid for 
«DwiMmg4fae*l!fisein6r dels rfila1iing>lo the eift| 
coint>sdy«n * t » r 1 * . * « p 

Yobfe and 

North Midland Railway Company to extsiid 
4heilikiewC4li0ir fleifogntie Btahdi liallway;«aiia 
Inabbsi eidllbil^ali rirsdgatei. * 


I4ls^ A*** A« < YoWk land 

North Midland ^JRailw^y ,Coa>D^y,to make a 
railway from theu’ line at Burton Salmon to 
Knottingley, with a branch therefrom ; and for 
Other purposes. 

142. An Act to enable the Aberdeen Railway 
Company in part to alter their branch railriray 
to Brechin. 

143. An Act to enable the Great Northern 
Railway Company to alter the line of their rail- 
w'ay near Dtiiicastcr. 

144. All Act to authorize the Shrewsbury 
and Chester Railway Company to make certain 
branches, and to ])rovule station room and 
other conveniences in the city of Chester, and 
to raise additional capital for these purposes ; 
and for aiiiendiiig the former acts relating to 
the said company- 

145. An Act for enabling the London and 
South-western Railway (kjmpany to make ex- 
tensions of the (jiiildlord Extension and Ports- 
mouth and Fareham Railway near Portsmouth, 
and a deviation in the authorized line thereof 
near Godulinmg. 

I 140. An Act to enable the Great Northern 
Railway Coinjiany to make certain alterations 
in the line of tlicir railway as already authorized 
lictween Grantham and York. 

1 17. An Act to authorize an extension ot 
and the construction of a station m connexion 
with the (yhester and Holyhead Railway at 
Chester; and for other pur])OseB. 

148. An Act to enable the Great Northern 
Railway Company to take a lease of or to pur- 
chase the East Lincolnshire Railwa)'^, and the 
Boston, Stamford, and Birmingham Railway. 

149. An Act for enabling the Birmingham, 
Wolverhampton, and Dudley Railway Com- 
pany to purchase lands for additional station 
room at Bn iniiigham, and for authorizing the 
sale of the undertaking of the said company to 
the Gicat Western Railway Company. 

150. An Act to enable the Midland Railway 
Company to enlaige their stations at Masbrough 
and Norman ton respectively, and to construct 
additional sidings or branch lailways. 

151. An Act to enable the Edinburgh, Leith, 
and Granton Railway Company U> inake a 
branch i ail way to the Upper Uiawbndgein the 
town of Leitii. 

152. An Act to enable the Edinburgh, Leith, 
and Granton Railway Comiiany to make a 
branch railway from Bonnington to U runty 
Villa ; to acquire certain pieces of land ; and tp 
shut up and use certain roads and streets for 
the purposes of the said railway. 

153. An Act for making a railway ttqfo. 
Portadown in tli© county of Armagh to 
garinon in the county /of Xyronej ^ be 
**TlmPoniulpivii>an4 Uungannan 

» } Ari Aet tor imakiugf* railway 

nnAJlugby 

jiiidtb»a<W«^h{>theT«4]Ktfd; atkdffaE 

pones.^ • , ^ ^ . 

166. M.Aef’(uiiempau/«R 
fojrdj to 
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Local and Personal Acts, declared Public, and to be Judiciallif Noticed. 

with a branch at Sutton Saint Mary, and to of additional money by the said last-mentioned 
improve the harbour at Sutton Brid^ire- company. 

166- An Act to authorize the purchase by the 170. An Act for m ikinpf a deviation in the 
Eastern Counties Railway Comj^any of the line of the Lynn j:nd Ely Railway, and for 
North Woolwich Railway, arid the lease of the forming docks within ths borough of King’s 
pgpper warehouses and wharfs of the East and Lynn. 

West India Dock Company. 171. An Act to enable the Lynn and Ely 

157. An Act to enable the Eastern Counties Rfiilway Company to make a navigation from 
Railway Company to enlarge their London and Lynn to Wormegay, all in the county of Nor- 
Stratford stations ; and to amend some of the folk. 

provisions of the act relating to the Eastern 17*2. An Act to enable the Caledonian Rail- 
Counties Railway Company, way Company to make certain branch railw^s 

158. An Act to enable the Eastern Counties in the counties of Dumfries and Cumberland. 

Railway Company to make a railway from the 173. An Act for making a railway from the 
Eastern Counties Railway near Cambridge to. North British Railway at East Linton to Or- 
the Bedford and Bletchley Railway at or near I mistori, to be called The East Lothian Central 
Bedford, with brandies. | Railway.'’ 

159. An Act to incorporate the Huddersfield • 174. An Act to amalgamate the Eastern Union 

and Manchester Railway and Canal Company and Ijiswicli and Bury Saint Edmunds Railway 
and the Leeds, Dewsbury, and Manchester; Companies. 

Railway Company with the London and North- ; J75. An Act to enable the Chard Canal and 

western Railway Company. i Railway Company to extend their railway from 

160. An Act to enlarge the powers of the ! llrninster to Chard, all in the county of 
Dublin, Dnndnim, and Rathfarnham Railway Somerset. 

Act, 1846, and to enable the. company to make’ 17<3. An Act to enable the Midland Great 
an extension to Stephen’s Green. Western Railway of Ireland Company to make 

161. An Act for enabling the Huddersfield a railway from Athlone to Galway. 

and Manchester Railway and Canal Company | 177. An Act to enable the Newport, Aber- 

to alter a portion of the line of their Oldham ' gavenny, and Hereford Railway Company to 
Branch ; and for other purposes. • extend th^ir railway from the neighbourhood of 

162. An Act for making a railway from Mold ' Pontipool to the Tafi‘ Vale Railway. 

in the county of Flint to join the Chester andj 1/8. An Act for making a railway from the 
Holyhead Railway in the parish of Hawarden j Northampton and Peterborough Branch of the 
in the same county, with branches, to be called * London and North-western Railway to the town 
" The Mold Railway.” ; of Banbury, to be called “The Northampton 

163. An Act to enable the Manchester andi and Banbury liailway;” and for other pur- 
Leeds Railway Company to make certain ^ poses. 

branches, extensions, and other works, and to j 179. An Act for making a railway from the 
alter the name of the company. | Swansea V^ale Railway at Ynisyinond in the 

164. An Act for enabling the Blackburn, i iiarisli of Cadoxton to Nantiiielyn in the parish 
Darwen, and Bolton Railway Company to make j of Llangefelach, both in the county of Glamor- 
certain alterations in the line of iheir railway . gan, with branches. 

in the parishes of Blackburn and Bolton-in-the- j 180. An Act to authorize the purchase by the 
Moors ; and for amending the acts relating = Dublin and Drogheda Railway Company of the 
thereto. ! Navan Branch of the Dublin and Belfast Junc- 

165. An Act for enabling the Manchester, Uion Railway, and to authorize the Dublin and 
Sheffield, and Lincolnshire Railway Company to Droglieda, the Dublin and Belfast Junction 
make a coal branch from their ITiurgoland ; Railway, with a branch from Drogheda to Na- 
station to the township of Stainborough. j van, the Ulster, and the Dundalk and Ennis- 

166. An Act to enable the Manchester and killen Railway Companies, or any of them, to 
Leeds Railway Company to alter the line and amalgamate with one another. 

levels of the Brighouse Branch of the West ; 181. An x\ct to amend some of the provisions 

Riding Union Railways and to make a new ; of the Glasgow, Dumfries, and Carlisle Rail- 
line into Leeds. ! way Act, 1846. 

167. An Act to enable the Direct London j 182. An Act to amend the act relating to the 

and Portsmouth Railway Company to make an Glasgow, Dumfries, and Carlisle Railway Com- 
approach to the town of Dorking, and a devia- pany, and to authorize the company to make a 
tion in the line and certain alterations in the branch railway to Kirckudbright, with diverg- 
levels of their railway and in the Croydon and ing lines therefrom ; and for other purposes. 
Epsom Railway, J83. An Act to amend the acts and alter 

168. An Act to enable the Glasgow, Paisley, the terras of amalgamation of the Glasgow, 
and Greenock Railway Company to make a Dumfries, and Carlisle Railway Company, and 
certain branch railway to the Caledonian Rail- of the Glasgow, Paisley, and Kilmarnock, and 
way at Glasgow, and to d5v<tt part of the Ayr Railway Company. 

Glasgow, Paisley, and ArdroS^h Canal. J84, An Act to enable th$ Glasgow, Paisley, 

169. An Act to amalgamate the Gtai^pw, Kilmarnock, and Ayr Railway Company to 
.Paisley, and Greenock Railway with the &le- iil«ke cenam branch railwayiin the county of 
aonian Railway, and to authorize the raising Ayr, arid to alter the line of the Glasgow and 
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BelfastUnionRailway; and for other purposes., notice that a receiver would be appointed* It 

185. An Act to authoriae the conatrucnon of was admitted^ that under the 84th Order of 

certain branch railways in the county of Ayr in May, 1845, the court, in pronouncing the 
connexion with the Glasgow, Paisley, Kilmar- decree, might order a receiver of the real -ftind 
nock, and Ayr Railway ; and for other pur- personal estate of the defendant against whom 
poses. the bill has been ordered to be taken pro con^ 

186. An Act to amend the acts relating to fesso to be appointed, with the usual directions* 

the Glasgow, Paisley, Kilmarnock, and Ayr The point was, whether notice of such appoint- 
Railway, and to provide additional station ac- ment was not required by the 88th Order, that 
commodation ; and for other purposes. no proceeding is to be taken, and no receiver 

187. An Act for making a railway from appointed, under the decree, &c,, is to take 


Parkgate in the parish of Great Neston in the 
county of Chester to join the Chester and Bir- 
kenhead Railway in the parish of Bebbington 
in the same county. 

[To be continued in our next.] 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


imVOKTXD BY 


ISARRISTBUS 

COURTS. 


OF TUB SKVERAI. 


possession of, or in any way intermeddle with, 
any part of the rerjl or personal estate of a de- 
fendant, &c., without leave of the court, which 
is to be obtained on motion with notice served 
on such defendant, or his solicitor, unless the 
court dispenses with such service.” 

The Lord Chancffllor, having perused and 
compared the 84th and 88th Orders, said he 
j thought it clear the latter did not imply that 
no proceedings should be taken to apjioint a 
receiver, but that a receiver who had been ap- 
pointed under the 84th Order should not take 
possession, except as directed by the 88th 
l.)rder. 

Mr. Teed, on a subsequent day, (July 17th,) 


Unrh CbiiitcrllDr* 

Dresser v, Morton, July 3rd & 17th, 1847. 

NEW ORUERs (no. 88). — RECEIVER. — COM- inovcd In the same cause to discharge an order 
MON AFFIDAVIT OF MEANS IN FORMA made by the Master of the Rolls, on the 9th of 
TAUPERis. — PALPABLE ERROR IN ORDER Jimelast, discharging an order obtained by the 
OF COMMITTAL. — DISCHARGE OF PRi- ; defendant on the 2nd of the same month, to 
SONEU. . sue in forma pauperis. 

The nm Order of May, 1845, does nx>t apply I Mr. And^son opposed the 

to the appointment of a receiver, but mfrdy : merely put m the 

to his taking possession of the ^ to the effect that he not 

Therefore Lice is not ieyuirej tLt L apparel and 

thesubject^^^ Ihey 

submitted that such was not the case, for a 
I counter affidavit showed that he had certain 


the appoint- 
84^/4 of the 


application will be made for 
ment of a receiver under the 

same , i hank shares, and w'as entitled to a distributive 

A sj)ecial aidant of means v?iU not be re- • share in the residue of his deceased mother’s 
qmred from a person defending m forma; estate. It was upon this counter affidavit that 
pjkxxpevvn, if it appears from a counter ‘ the Master of the Rolls had dispaupered the 
davit that such defendant ts only entitled to ! defendant. They cited Goldsmith v. Goldsmith^ 
property upon which the plaintif has a lien., 5 Hj^re, 125 ; and referred to the 6th Order of 
{although the hems not mentioned in fAc the 9th of May, 1839, and St. Victor v. 
hill,) and to an unavailable share in the ' (] geav. 584. 

supposed residuary estate oj a deceased] ]yjj. Teed, in reply, urged that the bank 
relative, ^ | shares were the subject-matter of the suit, (al- 

If, on the return to a vmt of habeas corpus,] though they were not mentioned in the bill,) 
it appears that the order of committal mis- 1 for the plaintiffi, who was the registered officer 
states the date of the decree, for non- of the bank, would, if the bill succeeded, retain 
obedience to which an attachment has ! them as security for the debt due by the de- 
is^ued, the prisoner is entitled to be dis- j fendant. With respect to his supposed distri- 
charged, and he will not be detained for i butive share in his mother’s property, it was so 
the costs of an irregular motion ^subsequent \ \xncert’a\xi that the defendant was unable to 
to his commit taL * j raise money upon it. The counter affidavit 

Mr. Teed moved to discharge an order ob- nierelv stated, that information had been re*, 
tained by the plaintiff under the 84th of the ceived from the executor that there was likely 

General Orders of May, 1845, appointing a ^ ^ „ vj . 

receiver of the defendant’s property. An order The Lord Chancellor did not co^ider that it 
had been made on the 3rd of June last, by was necessary to put in a specif affidavit, as 
Vice-Chancellor IKieram, that the bill should Ad not. appear that the defendant was worth 
be taken «ro confesso on the 11th, unless good inore, than 5/., exclusive of the property^meor 
cause should be'shown to the contrary. 7rhe ^^ned m the cemp^r affidavit, and which Ym 

grounds for the present application were, that . not availahk for car^mg^on. the.^wfc 


Neither th«i defendant, AvSb liad been ip prison Withjespect to tl» shares, ^he bank 
since the 18 th of Jandarv Ikst, nor his solicitor ' to reftpn thw as a seemty fpr the^ht v 
while acting for him, had been served with ?rith respect to the defendant’s share. m< Kih« 





0 liear *ha£ tW Mt 

5»^*, . 


mmm 

> 41 ^, 1^(1 |>eeQ, in cusito^yr since tfap.^Aotn ,pT 


JAfW^'ilasL' might' y r. 

fenidant had been taken under aa order o; the 
jQfh .©ri^ecember, 1S4G^ for not putting in arid 
fiwjowei^gxcr^in p^ and docunjerits before 
(he JVlaster, accov^^^ to the exigency of a 
aec!?ee 'made in this cause on the 12/// of July y 
JS’o d^ree of such date had been made, 
gift thei?^. was ,pn made on the V^ih of Juney 
defendant liad no papers or docu- 
tj^nts .to produce, nor liad he received any 
notice of the last-nicntioned decree. The. so- 
licitor wlio had formerly acted for him liad 
been served willi a copy of it, but had 
pudiated 


re- 


llhe^fdtaquer 
iAittt* this 

of* 

Eli6 d8tie81if^0‘'6r{^af' sAit by 

riicft driy^klte!^fibW4ri thfe'^aii^«*libh)^ 

the action at law being miidc; "hf 

pi^eifttibill w^is a biU fpf J^Jfivpf^fnd 
^pplementi , stating tlie pocfirfipgs a( ? PR 

thb -action fttod ;Bh!e> motion in, 
with the view of showing that thci directipijxs 
given by the court ,hiid not been? sufficient,. to 
secure the . trial of the qiicstion which the cou^t 
desired to have tried, and asking for the sarnie 
relief as if the plaintiff’s right had been esta 7 
hlished at law against all tlie -defendants, as it 
was against tlie one who had not set up thu 
statute. . : 

, Mr, CooAc, and Mr, Co^'y ap^ 

jieared for different ]>artics. 

j July 2Sth. Lord after stating the 

I fiicts, said, that in this ca^ie it appeared that 

1 1 • I 1 ... . 1.. : 1 


^Ir. ?fV/Arer suggested that this motion could I tbiB plaintiff could not obtain relief in ^uity 
nbt be entertained, as the defendant ' had, oil j until he had established his title at law. ; Now, 
the vpth^ of February h st, made an irrej^ar \ the court did not usually interfere with wy 
motion before the 'Vice-Chancellor of Kn^land, incident of :C trial cat law : it did not givc.^di* 
(he costs of which bad not been p.aid. ! rections for a new trial; after the inatter had 

'The Lpr^^ Chaticeil^r^ If the original order | been decided at law, the case came on only .on 
of coanmittal is irregular, all subsequent orrlers j what w'as called the equit)'^ reserved,, btdl, on 
f^. \An application in iglit have been made tola proper application, showing , that Uie . 
^,poiriniQn law court. [Mr. Walker, Such an j question had not been fairly tried at law, eith^J 

■ 1 . ^ » I I.*r '‘OUT-t 11^0 


plipj^tipri -was u^ade to tlie Court of Queen’s i because the directions given, by the, o 

Anfoi'f iiin if 1 i not hcen ohservod. oT becauso the d< 




. ichi ;W;hich refused to entertain it. 1 The j not been observed, or because the decree dia 

thought j not contain all tlie directions necessary to 
At- ^ i s niake the trial fair, relief wouW be given, ant 

if needful, the case might he reheard in order 
to vary the decree. But iu thi» case nu conx^ 
plaint was made of the direoUon^ iu the decree^ 
no application, to obtain new directions : tlid 
plaintiff asked only that be might after 

he had failed to establish his.right at law, relief 
greater than he could have entitled., tp 

before he had . sought to e^t^ihJ^h. . it? , 
claim which he made by bi^ illM^ppletn&nt^^ .bUl 
depended entirely upon wha( (i^h.plapp 
trial. It appeared that he hrqpghtvhi?,:ftf^JR: 
against certain persons who ^ 

the bill in equity; and if,, 
this cirpunistance, the legahright 
properly; (ried^to^ ought to;bqy^,,ao;j 

nity of trying it more jeffecitpall^y^S. hut .hfi ' 
xhA madeJdfl ttppUca^m in proper for|n.j,i P 
dtiwld dmipU^-the bill soffarasi^ wg9 n hi|[)rjiOfc 
fi^pplofnent, tot wUbjOOit prejudicf^ pfeiftn 

tiff tuki^g*a)>y ^thRr luoq^edingft hejjmtfht/ hfih 
advised, and order the bill oL|:e^'iyPV- 
over for the purpose. of allowing the plaintiff to 

institute^f / ‘ ' 


,t,^\\huldduive iuterl^^^ of such 

p^pable I riiistirW^^^ his Lordship directed 
pn^Qlii^r to be (lischurged. 

ilToiitt. 

'IBtrrl of ' J^fftnyham. J uly ^8th> 1847. 

kesekved. 

il^Whdoiktrt' wiUl mt, upon an equity reserved^ 
u.ui pipe ri^lief to a part^ \cho has failed to 
} Establish • ^ Ms- riy ht at lawy though the 
\f dilure . hojit > arisen from the forms of pro-^ 
e^edinp sat lam hamny prevented the real 
^ hut it wiU, on « 
mvperffopplicationy take such steps as 
mwequwed to have^ the legal right fasHy 
itrUdk Of 

'"fW i^sfe 616 dritfltial bill bad been re- 
liberty to nie plaiiritiff to bring aff 
try bif f itl^ 4o certain lauds^' 
Itbrit the jd^fehdahtsf 'riot 

dP Litol^idris- as 




nominal defenda] 


yhs iad^rdifigly bfoi) 


one' 


uxun 

oeiBii 


at" ' * witl 

Way Aiiyio 

ifeirupfiat 


tpyrn^j 

oStofiWttgVvei „ 

who was a party to* 


bill in equity. 


<^ffii|ragnkuApn)l»'U(M» <.riui,bn>ibmMn)oii^<)ihND 

nAinnHttlippk •*>. ifuBf^sB 
\MMUI«|Of;'Ko«FtxXM><kM!kq^paUBavu^ hA\ 
Where a railway company pumtSii ^ ^land 
Mettled upon a tenant for life, mth remain- 
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der in tail, and the purchase money w paid 'in' flie Wnt was a married 

into (^urt j on an application by the Unent woinanji and after having charged her J^ext 
iff 4€fil in possession to hove the money paid fi^nd twiee^ again applied Tor the ekme 
to him, t&e court is not authorised by the after tjie decree. The defendant produk^d 
Aeth section of the act in giving him the affidavits swearing that the person proposed 
costs of the disentailing deed, or the other was not a person of substance. 
costs attendant on the payment^ oti/ qf the 5. Bell, in support of the application^ Said 
purchase money* that it was not necessary for the next friend of 

A V ^ 4 . a feme covert to he a person of substance, and 

S . ^1 f cited Pennington y. Alvin, 1 Sim. & Stu. 264; 

crowds portion of certain lands in which y, Salter, Moseley. 86; and Doicden v. 

Mr. Langton was tenant for life With remainder o n- •inn ^ 

hpk.. ® ^ , 

Teed and Collins objected that a next friend. 


to him in tail. The purchase money was paid 
into court. Upon Mr. Langton’s death, his 
grandson, H. \V. G. Langton, became tenant 
in tail, and having executed a disentailing deed, 
presented a petition to have the money paid 
out of court to him ; the petition also asked 
that the court would order the costs of the dis- 


though perhaps not a man of substance, should 
at all events be sufficiently solvent to pay the 
costs. 

The Vice-Chancellor sfiicl, that upon the 
payment of the costs of the application, and 


^ j j , , „ , )i me 018 - ypQn rriving security for costs already incurred, 

entailing deed, and aLso all the costs attendant be prosecuted in the name of the 

on the money being paid out to be defrayed by friend 
the company. 


Mr. kinglnke^ in support of the petition, 
contended that the court was authorized to 
give these costs under the 44th section of the 
act. The words were these : — “ It shall be 
lawful for the said court to order all the costs, 
charges, and expenses of, or which mav be in- 
curred in consequence of, the purchase or 
taking or using ot such lands by the said com- 
pany, under and by virtue of this act, and also 
of the investment of the purchase and compen- 
sation money in consolidated or reduced bank 
annuities or other government securities, or in 
the re-investment of such purchase and com- 
pensation money in land, together with the ne- 
cessary costs and charges of obtaining the 
proper orders for such purposes and for the 
payment of the dividends, interest, and annual 
produce of such consolidated or reduced bank 
annuities or other government securities to be 
paid the said company out of the monies to 
oe received by virtue of this act ; and the said 
company shall from time to time pay such 
sums of money for such costs, charges, and 
expenses as the said court shs.ll direct. 

Mr. Osborn^ for the railway company, urged 
that although the court might order payment 
of the costs and expenses attending the invest- 
ment of the money in land, it had no power to 
make such an order in a case like the present, 
where the person absolutely entitled applied for 
pavtnetit out of court to himself. 

The Vice-Chancellor, after looking at the 
ulmrds of the aet, said he was of opinion that 
on the construction of that seetkm of the act 
he was not autlmriaed in giving the costs in 
this particular case. 

9tn{gl)t Mrtite. 

Jones V. Fawcett* March 10, 1847. 

^ ' I^racTICb!. 

Xnext'fHeUd of a mhriied having 

Ibeeu twskxohangedh is xMowed tofbe changed* 
Ugaki qfter deervei although the dkfmdanis 
tOfpossd rlw appUmtien on ibke ground dhat 
the party iprofmaodf^wasi mot a pensomief 

m ushmieamasM 


Britt V. Paskley. 


lExrbftiufr. 

Trinity Term, June 1, 1847. 


JUDGMENT NON 
VEKEDICTO. 


OBSTANTE 


To a declarntion in trespass for breaking and 
entering the plain tiff *s dwelling-house and 
taking his goods, the defendant pleaded that 
the dwelling-house was his freehold, and 
because the gooih were in the same he re- 
moved them. The plaintiff replied that the 
dwelling-house was not the defendanPs^ 
The cause was referred to arbitration on 
the usual term^, and the arbitrator found 
that issue for the defendant. Held, that 
his finding was final and conclusive, and 
that the plaintiff could not move for judg- 
ment non obstante vemdicto. 

This was an action of trespass for breaking 
and entering the plaintiff’s dwelling-house, and 
seizing and taking away his goods and chattels. 
The defendant pleaded several pleas, the fourth 
of which justified the trespasses on the ground 
that the dwelling-house was the defendant’s 
freehold, and because the goods and chattels 
were in the dwelling-hou^e, encumbering the 
same, the defendant removed them. The ^ain- 
tiff replied that the dwelling-house was not the 
d^ndant*8 freehold ; upon which issue was 
joined. 'The cause and all matters in difference 
were referred to arbitration on the usual terms, 
and the arbitrator found the fourth issue fpr 
the defendant. A rule nisi was then obtaipe4 
tp enter judgment for the plaintiff non obstant^ 
veredicto as to the goods apd chattels, on thp 

g round that the plea of the defendant’s frept 
o)4 was no answer to the trespass in respe^jli 
of^the and 





612 AnaMieal Dtffisst of Cases f Cdrilm^ C6urts. 


Brown, 2 Dow. & L. 706 ; and Steeple r. 
Bonsall, 4 Adol. & E. 950, are in point. 

WKitehurst and Miller in support of the rule. 
The arbitrator could not have awarded judg- 
ment non obstante veredicto, he had only power 
to direct in what way the verdict should be 
entered up, and the court are to give judgment 
upon his hnding. Any us v. Red/oi'd^ 1 1 M. & 
W. 69, 

Alderson, B. I think this case is entirely 
governed by Steeple v. Bonsall : there Lord 
Denman says, “^'riie arbitrator’s power was 
complete and final : he had power to do what 
the court could do, and his award therefore 
puts an end to the proceedings.’^ In this case 
the arbitrator gives his judgment for the de- 
fendant, and tile court gh'cs the same judg- 
ment. It is not Cv)mi)etent for the plaintiff to 
bring a writ of error, and if so, he cannot move 
in arrest of jiidgnient. 

Pollock, Ih, Rnlfc and Platt, B.s, eon- 
cur red. 

Rule discharged with costs. 


analytical digest of casks, 

REPORTED IN ALE THE COUR'i^. 


CJommon ?ialn <Poitrt5>. 

LAW OF PROPERTY AND CONVEY-- 
AN CINQ. 

[The plan of this Analytical Digest enables 
us convenient!}' to submit to our readers the 
several decisions in the Common Law Courts 
reported during the last few months relating 
to the Law of Proj)erty and C^onveyaiicing and 
Landlord and Tenant.] 

AGREEMENT. 

See Lease, 1, 3. 

ASSIGNMENT OF LEASE. 

Sale of fixtures, how enforced, — A,, the lessee 
for years of premises, under a lease containing a 
stipulation that all imjirovements made by him 
were to belong to the lessor at the end of the 
lease, except any green-house he might erect, 
bargained with B, to assign the lease to him, 
and to sell him a green-house which he bad 
erected and which was affixed to the freehold, 
together with the furniture, crops of fruit, and 
plants therein, for a certain sum. B, was let 
into possession of the green-house and its 
contents, but, owing to a difficulty in obtaining 
the lessor’s consent, no assignment of the lease 
was made to him : Held, that the contract was ; 
an entire one for the assignment of the lease 
and the sale of the green- house, and that until | 
the lease was assigned B. could not be sued by 
A, for the price of the green-house. Sleddon v. 
Cruikshiink, 16 M. & W. 71. 

BANKRUPTCY. 

See Landlord and Tenant, 4. 

COVENANT. 

1. What d joint covenant em which all thd 
covenantors must join in suiny . — Covenant by 


one plaibtifFon a deed excutefl hctweetf pldinf^ 
and rl, of thie one part, and defendtOit of the 
other part. 'The 'deed recited, fhat defendant 
had applied to plaintiff to lend E, on mortgage 
2,900h, moneys of H., then in plaintiff’s hands 
as trustee for 11. j that plaintiff had declined, 
not being satisfied with the security for ])ay- 
[ inent of interest, whereupon defendant offered 
I the after- mentioned covenant as further se- 
j curity, and plaintiff and //. beiny satisfied there* 
jwith, to accept the same and advance 

I the 2,900/; that, accordingly, by indenture of 
I mortgage and assignment, to which E., the 
; borrower, was party of one part, and plaintiff 
land H. respectively of other j)art.s, in consi- 
j deration of 2,90()/. j)aid by jdaintiff to E. ovt of 
such nnmeys of If. as aforesaid, a jiolicy of in- 
surance and the di^ndends on eertain bank an- 
nuities were assigned to pliTmtilT, Imt subject to 
i redemption, <Sic., wath covenants by 7'A to pay 
princijiCil and intejesL and the premium on the 
: ]W)licy. and a proviso that, in default of pay- 
ment of any sueli premium, plainrifi' might 
; j)ay the same, and repay himself the aiufmnt 
out of the hiink annuities. After the^e rc eitals, 
defenda?it, liy the first-menthined deed, in piir- 
! siiance of the agreement, and in consideration 
; of the ])reniises, ai\d of jdaintiff Inn ing ad- 
vanced the 2.90(^/. to E., c(;venanted. tkc., with 
and to plaintiff', his ( xeciUors, &c., and also as 
a distinct covenant wit It and to II., her exe- 
cutors, ^e., that defendant, subject to the 
provisio after-roentioned, would pay 5 per 
cent, interest on the 2,900/., until jiaymcnt of 
the ])rineipal. Ib'ovided, and it was declared 
and agreed between and l>y the ])arties thereto, 
that the covenant was intended only as a se- 
; curity for so inueh of the inten.'st as the 
: dividends of the bank annuities, &c., after ]>ay- 
. nient of the })rennums, should be insufficient to 
pay ; and that, as between defendant and the 
jilaintiff' and H., their executors, &c., such part 
of the dividends as should from time to time 
remain after i)ayineut of the premiums should 
first be a})plied in jiayment of the accruing in- 
terest, or so miicli as tlie dividends should he 
sufficient to pay ; and that dt>fendant, his heirs, 
executors, &(r., should he liable on the cove- 
nant for so much only of tlie interest as the 
. residue of the dividends should from time to 
time be insufficient to jjay. 

Held, that H. ought to liave been joined as a 
I plaintiff by reason of her joint interest, dis- 
; closed by the deed, in the subject-matter of the 
i covenant. Hopkinsnn v. Lee, 6 Q. B. 964. 
i Cases cited in the jiidgniont : Slingsby's ruse, 5 

Bep. IR, b, ; Anderson v. Rfartiiidale, 1 East, 

: 497 ; .lames v. limerv, a Pricf?, .529 ; S. C. R 

I Taunt. 245; Foley v. Addenbrook, 4 Q. B. 

197. 

2. Quiet enjoyment. — Contract for, when, im- 
plied . — In 1841, B. agreed to let to A. for 8 
years and a quarter, certain premises, “ subject 
to the same conditions as were mentioned in 
the tnetnorandum under which B. held of C. 
and it was further agreed, that "if C. was 
willing to acce^ A. as tenant instead of B., A. 
was willing to take the remainder of the 'fcase 
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or mempranduno from C., and become hU where a tenant holds under a lease, which has 
tenant/' It appeared that C. was tenant to ®., not expired by lapse of time, buta rightof re- 
arid that C/s term expiring at Christmas, 1844, entry is claimed for non-performance ©£• the 
I), brought ejectment, and tunied A. out on covenants* Doe d, Cundey v, Sharpley, 15 M. 
the 7th February, 1845. & W. 553. 

In an action by A, against B. for this 2. 7\vo of three executors. — Two of three 
eviction, the declaration, after setting out the co-executors may recover lands of thei? testator 
agreement and mutual promisies, alleged that in ejectment on a joint demise. Doe d, Staoe 
B. undertook and promised A. that he should , v. Wheeler^ 15 M. & W. (523. 
and inight “ quietly use, occupy, and enjoy the 
premises for the term for which B. had so 
agreed to let them as aforesaid Haiti, that no , 

such promises couhl he implie.l froui the con- i .occupation against 
tract set out in the ileclaration, the ci.ntract I f by them 
bein«- subject to conditions the iiaturo of which ! a demise to their testator, 

were not disclosed. j 'V ,<!">' occupation l.y them, is 

Q«a-rr, whether a contract for quiet enjoy- \ ’f. 

meat can l.e im,.l.ed hy law from a mere ajr/e- o'>aiKi..g them //c Oo.ns testalort,. Atkins v. 

meut io kt. SJrst;.ut v. Jieynolds-, V. li. iy4. i 3 D. Ni L. 61-. 

Casf^ cited in : Pincis v. Judson, 


Use 
; and 


KXECIJTOR. 

and exacution.' — A declaration for use 
executors, charging 


Cas(* cited in ilu? jinfument : A<f;unH v. Gibnev, 5 i 
J^jnj;li . ()56 ; 4 M. iN: P. dlM. I 

erSTOMAUY K»«KIi01.1)S. | 

The freehold of customary tenements within I 
a iiiinior, tiioiiglj such tenements l)e not held j 
at, the will (jf the lord, and are transferable i)y : 
lease anti release aiul admittance, is in llic 
lord ; and, thcrehjre, where, in trespass by the 
customary tenant against tlie lord, the iattcr 
jdeads lifjtram tencuiaiiium, the derivative and 


6 Iling. ‘JOd; 3 AJ. 4^,^ 197. 

And see Bjoctnienf, 1. 

FISIiEKY. 

See Lease, 2. 

Kix'rtJUK:;, sale of. 

See Assignment of Lease. 

FEKEliOLDS, CUSrOMARY. 

See Customary freehoids, 

INCLOSL'UK. 

By les.s(ie for benefit of lessor. — Lessee for 


Kiil)or(linate interest of tlie tenant ought to be . 
replied. Thompson v. Hardinge, 1 C". 13. 940. i 

Cases citi d iii the judgnirnt : Doe d. Keay v. ; iives\jf from an adjoining e.xtra- 

IluMtiijgdon. 4 Lust. ; Doe d. Cook parochial waste, over which there was aright 
JJauTcr., 7 hast, a99. | * f common in rc.spcci; of his fmm, some smaU 

DEVISE. j pieces of land near but not actually contiguous 

“EJfc-cts,” when siifficieHl to pass real estate. ‘ to the farm. 'J'he lo.ssor was not lord of the 
—Devise as follows':— “ 1 dispose of all my i waste. Held, that in the absence of evidence 
effects as follows : all my household goods, live | showing a contrary iiitcnlioii, it was to he pre- 
stock, furniture, pj.iio, wearing apparel, a„t/ ' sniiied that the lessee made the mclosures for 
other effects at this time in mv possession, or ' the benefit of his lessor, to belong to him as 
that may hereafter become my' property, unto I P^rt the farm at the determination of the 
my wife, J. H. I bequeath to J. 1'. 200/. to i t'^ase. 

be paid to her at the death of my wife. But if! ^eld, also, that such presumption was not 
my wife after my decease see fit to iiiarry, her l^^hutted hy the fact that the lessee, during the 
second husband shall have no claim whatso- : *-he^‘^ “iclosurea to 


his son in fee, which, however, was not de- 
livered, nor followed by any ])ossession. 

By writing indorsed on the lease the lessee 


ever, that is, to sell or dispose of any j)art of 
the property which now or hereafter may be in 
my possession j but the above sum of 200/. 
shall be paid to J. P. at the time of my wife’s agreed that all the inclosures made by him upon 
marriage : Held, hy Pollock, C. B., and Plait, said waste should be suri-eudered n[) to the 
B., {Parke B., dissent ietUe,) that a remainder lessor, his heirs, &c., at the end of the lease, 
in fee in real estate did not pass l)ythis demise, and that the lessee should pay to the lessor, his 


Doe d. Haw v. Earles, 15 M. Ik \V. 450. 

Cases cited in the judgment: Camfield v. Gilbert, 
S East, .510; Doo v. Laiiglniids, 14 East, 370; 
jVlarcpiis of Liclilield v. lloriicastle, Jur. 
Doe d. Mick v. Dring, 2 M. & Selw. 
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DISTRESS. 

See Landlord and Tenant, 1,2. 

EJECTMENT. 

1. Landlord and Tmanf.— 1 G. 4, c. 87. — ^'rhe. 
stat. 1 CL 4, c. 37, s. 1, enabling landlords to 


heirs, &c., the sum of 6d. annually, as an ac- 
knowledgment for the same : Hcdd, that this was 
an admission on the part of the lessee that he 
had made the inclosures for the benefit of the 
lessor. Doe d, Lloyd v. Jones, 15 M. & W. 
j 580. 

LANDLORD AND TENANT. 

1. Distress, — Exemption, — Goods in hands' 
of commission agent for sale^-^To a plea in 
trover for a carriage, alleging that it was taken 
lon the premises of B, as a distress for rent due 
fi^m him, pUdniiff replied that B. was a coach- 


recever possession of premises unlawfully held, maker and a commission agent for the sale of 
over by tenants, does not apply to the case carriages, and exercised that trade on ths said 





M«e 

premises, and varanphtpedT^plaintiff, in the 

prei^isp^ ^nQ; p wntiffiflw 
dif^Vef^^ jtQ -$.< (or .jt^e pur^^ 

there expose 6H: .sa^^nd sell the, 
saoift for ^aiivtiff in, tl^ way of . his ^said trade 
a]i4 .h^eipess for > certain . Gpipmis8ipn> and 
h^d ine eame on the premises for that purpose,, 
and the same remained thereon to be managedr 
and dealt with, sold and exposed for sale, as 
afo^esaid> in the way of said trade and 
busiiie.ss, and not otherwise, until the time of 
the distress. 

He/d, that goods in the hands of a commis- 
sion agent for sale in the way of his business 
are exempted from distress ; and (on special 
demurrer) that the exemption was here suf- 
ficiently pleaded. Findon v. McLaren, 6 Q. B. 
891. 

Case cited in the judirmeiit : Adams v. Groiie, 1 
Cro. & M. 3M(); 3 Tyr.StJd. 

2. Distress. — In trover for household fur- 
niture, the defendant pleaded that he took the 
goods as a distress for rent. Replication, that, 
after the rent became due, and before the: 
distress in the plea mentioned, the defendant] 
took goods of the plaintifi* other than those in 
the count mentioned, as a distress for the 
arrears of rent, the said goods being liable to a 
distress for the said rent, and of sufficient 
value to satisfy it; and that the defendant 
could and might have satisfied the arrears, &c., 
thereout, yet that he wrongfully and vexatiously, 
and without excuse, refused and neglected so 
to do, &c. 

Held, a good answer to the plea ; for, 
Burning the rent to remain due, still the land- 
lord could not, under the circumstances, take a 
second distress. 

Rejoinder, that the goods first seized were 
not of sufficient value to satisfy the arrears of 
rent, and that tlie defendant, before the making 
of the second distress, lawfully abandoned and 
put an end to the first, and withdrew from 
possession, and that the rent so distrained for 
remained wholly due and unsatisfied. 

Surrejoinder, that the goods and chattels in 
the replication mentioned were of sufficient 
value to i^isfy the arrears of rent: Held, that 
if ihe n^joinder could he read so as to make the 
inHuSeieaey of the goods distrained the ground 
of abandoning the distress, the averment of 
intuifieiehoy was material, and the surrejoinder 
tpaversing it is good ; but that, if it could not 
be so read, the rejoinder was bad, as not 
showing any lawful ground for relinquishing 
the /jrat distrom and taking a second. Dawson 
V. Cr^pp, 1 C.‘B- 961. 

3. Surrender by operation of law. — Impliea^ 

Hon of fenancj^,rr-.^ ,^^ from 

year to year to Lady J7., 4iea, leavlqg j^s 
widow in possession. J. H. some time aifter- 
wards took out adihiriistl'at^dit tb the deceased ; 
but the widow continued in possesakm^' payh^g 
rent to Ijady H., wi^h knowledge of J, H., 
who never object^ to such payment^ , oy ^gde 


J mmi9 cr^f the{rq^»j99^rf >aMJ9F4 
* tenant / belwjcep ' and l|ha, 4W‘dfTIA 

seitwjnaly^.^haiif Ahnrp; were ponckeniwtenpeat 
frpinwhich a tenaiH^y ^ 

npiinstretqr: ceuld h^ pilSsiuned^.,^oe. A 
ir4^d, 6g2- 

erases citadis Sbe jiulgm^nt i^^l’liemns sjiCooki'fii 
11. Sl Aid. 119; llichsrdiioa t y« 

TaunU-l^B. .. 

4. Prtwiso for re»entry in vase of b^Hkruptp^. 
— A lease for years contained ‘a jirovisO - 

entry, in case the lessee ” should at alny’ttAie 
during the term commit any act of bankmptejr^ 
whereupon a commission or fiat in bankruptcy 
should issue against him, and under which he 
should be duly found and declared a. bank- 
rupt.” The lessee, being a trader, comrnit^d 
ah act of bankruptcy, on which a fiat issued 
against him, and he was by the corn missibheiy 
found and declared a banlcrupt ; hpt the pe- 
titioning creditor's debt on which the fiat 
founded was proved by A. and B., as parthers, 
whereas it was due to A., B., ana C., as 
partners. Held^ by Pollock, C. B,, and P/o/f; B., 
(Parke, B., dissent iente.) that the lessee waa 
not duly found and declared a bankrupt w'ithih 
the meaning of the proviso. Doe d. Lloyd v. 
Ingleby, 3 5 M. & W. 465. 

And sec Ejectment ; Inclosure, 

6. Property tax paid by tenant, — Where a 
tenant pays property tax assessed on the pre- 
mises, and omits to deduct it in his next pay- 
ment of rent, he cannot afterwards recover tne 
amount as money paid to the use of the land- 
lord. Cumming v. Bedborough, 15 M. & W. 

-xoo. 

6. Constructive tenancy, — Notice to quit,— 
A furnished house, it appeared, had been taken 
by the defendant for three lunar months, endr 
ing the 1st of August, 1846, and the plainti^’s 
receipt for the rent due for the period, dated . 
the 10th of August, was inclosed to the de- 
fendant in a letter stating the plaititifP^s con- 
clusion that the defendant Would continue to 
hold the house as before. On the 24th of 
August, however, the defendant required the 
plaintiff to take charge of the bouse, and bn 
the 3rd of Sept, offered to give up the keys to 
him and pay the rent due ; to which, qn the 
5th Sept., the plaintiff, in reply, eX|>rbssbd hii, 
readiness to receive the keys, but said he Wou|4 
consider the defendant as responsible f^, tha 
rent until the expiration of bis time.^' 
that this was evidence from \Which to ihfef k 
weekly tenancy, and that a sbfficieiit bbcice tb 
quit had been given by the defetidant. 

Semble, that a nojtice to quii Was ;|ibi ih such 
a case requisite. Town v. 3^ L. O. 

454." ' ■ ‘ 
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LEASE. 


stance as follows the 
''M. and G. farms, in It. Quantity, ’ 130 acres. 
.Term, 12 years, deiernrinahle,** &c. “Rent, 
1 162/. To farm the arable land upqp.j^ 




9ltP 


cmm bth^T^ 

^ Xl drnflf' 


Kmlitis m mxiTc 
!• Nbtfw wa« to"a tefiatil frotW^WSr'fif^ 


l&M, J{i-tett?d by year, hoWiflff frbrti Markirtipai tb 
W’ " >W 3rfl, ^8^^, b tibh dn the 13th dky 6f May *rie^t,V^ * 


td * ^r^fit, ^rmadad ^thte hodae brtd sn<?n ^ber day or tithe as iJie currHi veWTO?^ 

bdUdM^ ate dift ihtd tdnaattabM Tc^ait oti a which you now hold will ex] 3 iTe TOii trottfee^ 
pttn'WW bte inuthally ddeenmttdd dpdn and wa^ dated and bemd on 2 lat October. fftfW/ 
finally settled within one iftonth 4ikm the bad. Do^dt^m Loi*d Huntin^itoitopr v. 
aboVe dhte ’’ Sif^ned by the kiadlok’dt and the — ^ 

iMsty intending to take. 

Held, not a present demise, becaiieo the 
te<;m^ wnre to take efipqt only upon the 
performance oS a cond^tion^ and it was not as. 
cer^jftin^ when the tenancy was to commence. 

^l^oo^v. Clarki, 7 U ^ 211. 

C^ises in the lad^ment Staniforth ▼ Fox 

7 Hiller 5<IO ; l>oo deirt. 1 hillip v H«>n| imin, O 

A. &K.t>44; Giire V Llovd, l^M &W.4b3. that the tenancj wis not determined 
u. . _ . .V Laitdhberg, 7 O H 633 

, 2 - A corporation^, bj ^isc cited m rl e ,arL,nont Tohnstone ^ Hud- 

a written document, piiriiOrtinR to be an order 4 11 A f 

of a court of the corpor'ition iKiri for the con- ' 
servape^ of the fisher), printed a license to 
certain dredprermcn to dicdgc ind take the 
casters clurin^r the o)ster season Hdd^ that 
tfi^ did not operate as a demise of the fishery 
putting the coiporation out of ])ossession 
Mayor of Colch(stu ^ Bioo\(, 7 Q B. 339 


4 D ft R 248, (disapproved of) ; Doe rf^. 
Mayor of Rirkmond v Morphett, 7 Q B 47^. 

2 Detetminafion of tenancy without nohcH. 
— Tenarrt from year to )ear gave his landlord^ 
notice to quit, ending ai 4 time within half k 
year The landlord at first acquiesced, htft 
ultimately refused to accept the notice; zhe 
tenant quitted ac cording to his notice, and the 
lindlord entered and did some repairs. HblS, 


3 Stamp — By a iiu morandum of agreement, 
dited the 23id June, ]842, made between A, 
as agent lor and on belialt of the church^ 
wardens of the parish of St M . (not naming 
them ) of the one pait, and H of the other 
]>art. It was agreed (provided abcenie could b4 
l". Determination of yearly ti nancy by con ^ obt lined from the lord of the manor, and upon 
fYact fill pinchfiKe- ()n the 2bth October, | putting the premises into repaii,) that the 
1S4 1, the pliiiitiif, the defend int, and 3/, en- churchwarden s should grant a lease to B. for 


tertd luto an agucincnt, 1)\ winch, after le- 
(iting tl^at M w IS tenmt to defendant of a 
house, at a rent of 2'M \ year, and had agreed 


21 years from Midsummcr-ddy then next, 
iindei the clear )'eail) lent of 302 ; such lease 
to contain covenants for payment of rent and 


to il to plunturat a rent of *>0/ aycai, from taxes, and to repair, insure, not to oommifc 
24th June, 1841 at which time defendant waste, , and ill other usual and proper 
ag>/»ea te>c\oncidl( 3f. fiom Ins tenancy on covenants 6ce , and B agreed to acce|)t &urh 
Ins pi) mg all r^mt up to tliif da>, and to It ase, and execute a counterjiart AifiC., and that, 
aceei^it the jilnutifi is tenant tiom that penod until uch lease and eounterimrt should bo 
at tl>e ‘>ai(l ijjnt of 20/ a )e n, M agiced to let, gianteel, the said )eaily rent should be payible 

fiom the date and ^ecoieiable by distiess oi othcrwiee, m 


and pi un tiff 10 t die, the bouse 
of l\ie agii eluent t>thc 24th J 
at the lent of 20/ 


June then next. 


)qn 


find lU mitaiils, cxcipt lith, to put up a 
pai tition w all, &e > plaintiff finding latJi and 
laboui \nd plauitift agueed to lake the 


like manner as if such 
and M agutd to I had been executed 

Held^ that this instrument 
^^tamped as an agi cement. 

Held, also, that the tenancy therebr cFeat4d,i 


lease and counterpaii; 
was pratpeiiy 


l^ouse of difqnd^^t fiom the 2 4tli June, at the whether a tenane) from )edi to )-ear, (whtchl 
Ten} yi 20? a jCiju, and to gi\c or take si\ the court thought it was,) or a tenancy at 
months^ notice to quit the ]ircmises , and de- was pioperly put an end to by a notice to q<nt 
fepdant ^ agree^i to exonciate M, fiom his and deliver up possession, given by ipersoni^ 
tenancy oq tlu?' saJ^ 24th June, on hi^ paying acting as agents for C. and Di, who wei*e 
dUe to that time. Immediatcl) after churchwnidens at the time the agreement was 
exteutwat of this agie^ment, M, Jet plam- made and B. let into possession, notwithstand^ 
tmjntq posse sbipp eif the piemiscs. On the the notice purported also to have beeh 
L Marciij ^84^1:, difemlant agreed to sell the givon on behalf of the churchwardens and 

ii... i. overseers m ofiice when the notice was 4erved> 

jn- and did qot itate to whom the possession WSM* 
tp g to be delivered up. * •* 

The etatjfip G. a, c* IB,. ir,does not 
to cop) holds. Doc d Badeg v^Woktkr^^ 


the^’Mibseejiient agreement 
sale of the premises. Tarte v Darby, 15 M"& 
W. 601. 

jw^eAt^ JCJAd '4.'dh»y>, 
‘ BCMtAh, . 

- ^ 4 * ^ 
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Analytical Diye$t of Cases s Common Law Courts^ — Editor^ s Letter Box. 


SALE OF FIXTURES. 

See Assignment of Lease. 

SHARES, SALE OF. 

See V^dor and Purchaser. 

STAMP. 

See Notice tb quit. 

SURRENDER. 

See Landlord and Tenant, 3. 

USE AND OCCUPATION. 

Purchaser let in under a contract which 
failed. — Where the vendee of an estate sold by 
auction has been suffered to enter upon and 
hold the premises while the title was under in- 
vesti^tioD, and the contract has afterwards 
been determined for want of title, the vendor 
cannot, on these grounds only, recover for use 
and occupation, although a jury find that the | 
occupation has been beneficial. Winterhottom 
V. Ingham^ 7 Q* B. 61 1. 

And see Executor. 

VENDOR AND PURCHASER. 

1, Sale of shares in mining company, — Be- 
scinding contract. — Condition precedent, — 
Plaintiff agreed to purchase of defendant shares 
in a mining company, established under a deed 
of settlement, and sent a form of transfer to 
defendant for his execution.. The deed re- 
quired, that on transfer of shares, the intended 
proprietor should be approved pf by the direc- 
tors. Defendant executed and returned the 
transfer, and sent aJso a certificate (according | 
to the provisions of the deed) verifying defend- i 
ant's title to the shares. I 

Plaintiff, on receiving the transfer, paid for I 
the shares ; but, before such payment, the di- I 
rectors passed a resolution, (unknown to plain- | 
tiff till after the payment), stating that defend- 
ant had commenced an action against the com- 
pany, and that no transfer of ^ares standing 
m his name should be allowed while such ac- 
tion was pending. The directors never ob- 
jected to plaintiff as a proprietor ; and the de- 
fendant denied their power to stay a transfer 
on tile ground above stated. While the trans- 
fer was suspended, shares fell in the maiicet, 
and plaintiff brought assumpsit for money bad 
and recrived, to recover back the purchase 
mtmtfi Ibid, 


precedent to the plaintiff's bringing this action. 
Jfllkinson v. Lloyd, 7 B. 27* 

Case ctteil in the judgment : Scarfield v. Gow- 
land, 6 East, 241. 

2. Action avoided hy employment tf puffer,-^ 
Where a sale by j^uction ie^tdlpi^Fed or stated 
% ;ituc^imr ''fli be l^H8i|i|^,reserve,” the 
^jpldyi^ent by the veUi^i^ of % puffer to bid 
for him, without notice, renders the sale void, 
and entitles the purchaser to recover back hU 
deposit from the auctioneer. ; Thbns^ iu 
Haines, 14 M. & W. 367. 

Cases cited in the judgment: Howard r. Castle, 
6 'r. H. 642 ; Wheeler v. Collier, Moo. &c Mai. 
125. 

WAY. 

I Private. — What included in general right of 
{passage. — Case for obstructing a right of w^ay 
between two specific termini over a close called 
the Terrace Walk. The way was claimed as 
appurtenant to a messuage, in general terms, 
without reference to any obligation to repair. 
On the trial of an issue joined on a traverse of 
the right of way, the easement proved was a 
right of way to pass backwards over every part 
of the close, and not merely between the termini 
specified in the declaration ; and it was shown, 
that the easement was enjoyed under a grant 
to D., his heirs, tenants, and assigns, and to 
certain other persons, “ he, they, and every of 
I them, from time to time, contributing and pay- 
I ing a ratealde share and proportion towards 
repairing and amending the Terrace Walk.” 

Held no variance, the easement proved luring 
only larger than the easement alleged, and not 
different in kind : Held, also, that the obliga- 
tion to repair was not in the nature of a con- 
dition precedent, and need not be alleged in the 
declaration. 

The easement was granted in 1675; there 
was evidence, that for 10 years next before the 
commencement of the action, part of the way 
claimed had become public. 

Held, not necessary to state in the declara- 
tion that such part become public. Dun* 
can V. Louch, 6 Q. B. 904. 

Cases cited in the judgment : Gray’s ease, 5 Rep. 

78, b. ; Anon, 5 Stark. Bv. 909 (m.) 

THE EDITOR’S LETTER BOX. 


1st, That the action lay ; for that defendant, 
as vmilor, was bound to obtain the assent of 
tks diffselmr sad do si) that was necessuy to 
vast the shares in the plaintiff. 

Sadly, Has the feet of thor haaiw firikn in 
vatue was BO objection to the pfaintifiT^ xatemd- 
ing the eontract, since he never had the shares 
at all, and thmalinca ha4seccimdiio|Murt of the 
eonsideration for his pnrchsssr. 

^ 3rdly, That although defendant ndglt becn- 
titkd to a retnra of tisa ecit ifcate and instm- 
ment of transfer, these ware oie^ cdhhMi to 
the eontract and anlllMt WMltersif An wdki 
and restoration ef titsan wna aot n ‘ 


We are obliged to a snbseribar at H av aa fcn d- 
west. The course of peeceeding Imt fcfeia to fo 
very disreputable and unfesr Soamda tils pns^ 
fession, md zmart nMmalely meat its dns 
pimisbineiit* 

W. riMll dOTOIe m mmeb wpa» m mmf Ub 
wyMtetoOw-B iJw Ot Mid PwiidoiM 

in tile Conatjr Covrte. Atpneent • aqpifte 

ly. we’'d^iiMWjpintil, 

wlMiMrer waj IM iMtiM -itiiw ihm 

|pi|^ Mid wit livMlMa mm w h w tihMi wik 

MiSitMdl MOriB* 



DIGEST, AND JOURNAL OF JURISPRUDENCE. 

SATURBAV, OCTOBER 2, 1847. 


“ Quod magis ad nos 

Pertiiiet, et ncscire malum c.st, agitamus.” 

IlORAT. 


HISTORICAL SKETCHES OF THE 
PROFESSION. 


No, 3. The Inns of Coxtht. 

It is scarcely possible to ascertain tlic 
precise origin oi' tlie Inns of Court and 
Chancery. We search in vain for any act 
of the legislature^ cither in its collective 
capacity, or in any of its separate branches 
— or any ordinance of the state —or 
royal charter — or anx^ public record, where- 
in their first establishment is set forth, or 
their authority recognised. Thc^' seem to 
have originated some lime before the date of 
any remaining evidence of their existence. 
We can, indeed, pronounce with some con- 
fidence regarding the time when thej^ did j 
not possess their present local habita- 
tions.” It was about the year 1345 that the 
buildings of the Knights Templars appear 
to have been first appropriated to tlie 
students and practitioners of the law ; but 
prior to that time — probably a century — 
there seem to have been several legal 
associations within the walls of tlic city, 
b6t df which the memorials are imperfect 
and uncertain. There is no difficulty in 
tracing tlie establighment of our several 
universities, or the various colleges of 
which they are respectively composed. 
We arc also able to fix the exact period of 
our ancient (rmnicipal corporations* So, also, 
we can refer to the constitution of our several 
c^firts ofjui^ whether station^ 

br " sbjsttered through the , y 

tiwlil this. It IS veiy remj^m 

that no date con be assigned i6 the esta- 
blishment of those ^^ancient and honourable 

VoL. XXXIV. No. 1,021. 


societies,” which now for many centuries 
have exercised the exclusive power of 
selecting wlmt individuals or classes of the 
community they please for admission into 
their society, — of calling whom they please 
to the bar, and endowing them with the 
monopoly of practising in every court 
throughout the kingdom from the High 
Court of ^^arliament to the humblest 
tribunal. 

It is not only difficult to fix the date of 
the Inns of Court collectively, but also to as- 
sign the order of precedence amongst them 
individually. We purpose in these papers to 
offer only some occasional fragments of pro- 
fessional hisStory, and for the present shall 
resort to such documentary evidence as we 
Imve been able to collect relating to the 
period when these respective societies ob~ 
tained possession of the several Innes or 
HostelU in which the study of the law was 
anciently promoted, but wherein it has 
been for a long time neglected. We shall 
place them in order of date, without re- 
gard to their present rank or position, 
and in a subsequent paper shall state the 
several orders and regulations made by the 
benchers for the admission of members 
and the government of their respective* 
societies. 


it is Well known th^ in early 
knowledge and adminfetratlob bf the lawi' 
were s^bft - 

time there was no middle class correspond- 
ing with that numerous and powerful body 
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in the present age; but the gradual 
increase of the trading, and afterwards of 
the commercial, ranks in towns and cities, 
ultimately enabled the people to restrain 
the power both of the church and the 
nobles. 

From a document which wc shall pre- 
sently cite, it appears that the citizens of 
London, so memorable for their spirited 
exertions in favour of political freedom, 
were not less distinguished for their love of 
justice and their promotion of the stud^^ ol‘ 
the law. 

It appears that in or j)rlor to the year 
1244, several schools had been set up in 
the city for reading and teaching the laws. 
Henry the .‘5rd thought fit to have them 
restrained by proclamation, as appears by 
tiiis record, about the idih of his reign : 

“ Coiiiiiianfhncnt is given to the m«ayor and 
sherifis of London, ilmt they cause proeliimrit ion 
to be made through the whole city, and finiil)' 
forbid, that no one should set up schools in 
the said city and teach the laws there for some 
time to come ; and if any shall set up such 
schools there, they cause tliern to cease witliout 
delay. Witness the King at leasing, Decem- 
ber 2/' 

Tills is a very remarkable state paper, 


(audit is tlie first which occurs,^) in 0^ de- 
mise from the Lady Clifford of the house 
near Fleet Street, called Clifford's Inn. 

In the same reign mention is again inadef of 
. such inns or hotels in a qiwd ei dvforciat to du 
I exception taken. It was answered by Sir 
I Willoughby (then one of the justices of tl>p 
; Common Pleas), and William Skipworth (af- 
I terwiinls also one of tlie justices of that court),. 

that the same was no exception in tliat court, 

; although the}'’ liad often heard the same for an 
exception, amongst the apprenfievs in hostcils 6r 
I 

According to Dugdalc, there is a tra- 
dition tliat in times past there was one Inh 
of Court at Dowgaie called Johnsons Inn, 
another in Few ter Lane, and another in 
Paternoster Row ; wliich last is endea- 
voured to be proved because it was next to 
St. Paul's church, where each lawj’er and 
Serjeant at his pillar heard Iiis client’s 
cause, and took notes thereof upon Ids 
knee, as they do in (iruiidhal! to this day; 
and that after tlie serjeaiits’ feast ended, 
they do s(i!! go to St. Paul’s in tlieir habits, 
and there choose tlieir j)illar wliereat to 
hear their client’s clause, (ifany coiiic,) in 
memoty of that old custom. Some of 
these inns are tims described by Stowe : — 


the circumstances of which wc trust some 
of our learned fraternit}" will investigate 
amongst the city arcldves. From this 
time until the year 1292 we find no other 
record relating to tlie study or practice of 
the law. In that year the following ordi- 
nance yvas made regarding attorneys and 
lawyers,’’ which may here be stated, 
though not directly referring to the Inns 
of Court. 

. Edward I., in the 20th of his reign, did 
especially appoint John de Metinghain (then 
Lord Chief Justice of the Court of C.^nnmon 
Pleas) and the rest of his fc?llow-justicc\s (of 
that court) that they, according to their dis- 
cretion, should provide and ordain, from every 
county, certain attorneys and lawjers of the 
best and most apt for their learning and skill, 
who might do service to his court and jieoplc ; 
and that those so chosen only, and no other, 
should follow his court, and transact the affaires 
therein, the said king and his council then 
deeming the jiiupber oi* seven score to la*! su/Ii- 
cient for that einployment ; but it was left to 
;the discreUun :of the .said ju^tic to add to that 
-nuipbtu*, or dicriuiish, tpey/sball see fit.''*^ 

Uid fQi^ri of fttlward 8, there is ex- 
pre^Sjjiien^ of these summaries, 


'riierc is in ami above this citic a whole 
universily as it were of studeiits, practisers or 
])leaders, and judges of tlie lav. s of ihis realme, 
not living of eoinuion stijiciuls as in uni- 

, versities it is for the most part done, ])ut of 
their owne ju ivate inaintcnroicc, ns being alto- 
gether fed either by their j^laces or practice, or 
otlierwise hy their jiroiier i« venues, or exhilii- 
tion of jiarents and friends ; for that the younger 
. sort are either gcntlcuien, (;r sons of gentle- 
men, or of other most wealthy persons. Of 
these iiouses there be at this day fourteen in 
all, v, liero:;f nine doc stand wilhin the liberties 
of tlie eitie, and five in the suburbs t hereof. 

“ I'liere was sometime an inne of sarjeants in 
Oldliorne, as ye may read of Scroopt^s 'inne, 
over against Saint Andrew’s (Thurcli.® 

“ 'J’liere was also one other inne of chancery, 
called Chfslcr'^s Inne, for the ncereness to the 
Pdshop of Cl:estcrs house, but more coimuonly 
; termed Siraml lime, for that it stood in Strand 
; Street, and necre unto Strand Bridge without 
; 'reniple Barre, in the liberty of the Dulchie of 
I Lancaster. I’liis inne of diancery, with other 
I houses neere adjoining, were pulled do^vne in 
i the reign of Edward the Sixt, hy Edward Duke 
I of Somerset, who in place thereof, raised that 
I large and beautiful house, hut yet unfinished, 
called Somorset-house, 

“There was moreover, in the reign of ’Ring 


5; earliest statutory regulation of attor- u Herbert’s A ntiq. 1(57. 

1235, viz., the Statute of Merton, c 'fjijg appears to have been one of the city 
20 Hen. 3, c. 10. See p. 390, ante. inns, or schools of law. 
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Hcnrie the Sixt, a tenth house of chancery, 
mentioned by justice Fortescue in his booke of 
the I^awes of J'higland ; but where it. stood, or 
when it was ahandoned, I cannot fihde.”^ 

The Tkmpee. 

Ill lo45, in tlie 18th year of the reign 
of Edward the 3rd, the mansions of the 
T^hiphtrs^ wliich had been granted to tlie 
Kniglits of St. John of Jerusalem, were 
demised for tlie rent of 10/. per annum, to 
certain students of the common lawy who 
are supposed to have removed from 
Thavies’ Inn, in Holborn, 

According to Dngdalf, the Jnnsof Chancery 
were so calkM] bvcause they \v(?re anciently 
Hospicifi for tlsc olorljs of clianf'cry, and he 
conjectures Tkacyes Inne, near St. Aijtire\v'\s 
Clrni'ch, Holborn, to be the same as that men- 
tioned in the Fine lloll of 11 Edw. 3.<- 

Cliffoud's Inn. 

In the same year (1345), 18 Edw. 3, after 
the death of jiobertde Cliffoni, IjU widow' 
let the messuage called Clifford's Inn to ‘ 
the students of t!ic law, or appr. nfirils 
ia?icrf, as they wvm llien called, rnioauiiu>-' 
the lawyers of the Coiinnon Picas,) as ] 
appears by record : 

“ I.-uhell (jvaF fuit uxor Roherti Cliil'ord 
messup.gium iiui]);iriiu;n <|Uod Hnlierlus Cilnbrd 
halmit in ]iarochia 8. Dimstani west, in hub- , 
urbif> Looduni, teiuiit el illud riiiuihit p.^sr. | 
inortcai diet. Roljcrti opprei/Jiriis Ja hniiro, \ 
pro ](»/. annupJini, anno iklwardi ■ 

tertii iMfjuhdfis mortem ]>ol?erti.’' ! 

Clifforil’s !im ar.erw;;rds fell into llic king’s* 
Viands, and first ky le:eaa and sul)s(.-(jueni:]y by ’ 
a grant in fee farm to Nicholas Siilyanl, lilsq., ■ 
principrd of this lioiTse, ;ind a neither of Lin-! 
coin’s Tun, in tin* reign of Henry (hdi, Nicholas 
Cayboii, Robert ( ■lymEe, and others, tin* tlien j 
seniors of it, and in com ideiation of f<?0/. and ' 
the rent of 4/. j)er annum, it. has ever since ' 
continued to be a miiiisiou for lawyers. 

Lincoln’s Inn, 

Tbei •e seems little doubt that Lincoln’s 
Inn ranks next in anlicjuity to tlie Temple ; 
but the date of any deed sbovving tlio /j/?i 
to be in the possession of a society of 
lawyers is not met with till the reign of 
Henry the 8tb. It is stated, fiowever, in 
Herberts Antiquities of the Inns of Court, 
{p- 289,) that 

‘^ Robert de Wihtx, afterwa'-ds called Saint 
Richard, was the next occupier of Chichester 


Probably anotlier of the city inns or hos- 

'I’havyes Inn also was considerably within 
th city walls. 


House after Bishop Nevil; about wliich period 
Vioth that mansion anil the deserted house of 
the black friars became appropriated to the stiidy 
of the iaiv ; but in what partievdar way doe^ not 
appear. Tradition reports, that llenry Lacy, 
the great Earl of Lincoln, who in tlie next age 
liad a grant by patent from King Edward I. *df 
Hlie old Friar House juxta Holborn, beitig a 
peVsoti well affected to the study of the laws,? 

, assigned the professors of it, this residence, but 
j we are not told whether by gift or purchase, 
i From thi.s iiohleman, however, it derived the 
jname of Ijincoln’s Inn, which it still retains.** 

! To the Earl of Lincoln’s estate on this spot 
was soon afterwards added the greater part of 
that possessed by the Bishop of Chester, who 
afterwards (hut at what particular time does 
not appear) leased it to the students of the law^ 
reserving a certain rent and lodgings for them- 
selves on their (amiing to London ; one of 
which students, Fmn'kis Siilyard, resided there 
till the 27tli of Henry 8. lii that year ilo- 
hert Sherliorn, then Bishop of dnehester, made 
a new lease of it to William Sul yard, the son of 
hVatJcis Siilyard, usher of the bed-chamber to 
King Henry 8, and likewi.se a student of 
the same house for 99 years, for the rent of 
0/. 13.f. If/.; this lease ended Michaelmas 1(534- 

Staple Inn. 

In the reign of Henry 5, and probably 
before, Staple Inn, anciently belonging, it 
is supposed, to the wool merchants or 
stapler.-:, became an Inn of Chancery, — the 
societ}^ still [)f>ssessing a manuscrijit of the 
orders and constitutions maile at that 
period. It was tlien held by lease. 

3’he first grant of the inheritance of it to the 
ancients of (Vray’s Inn, from John Knighton 
and Alice his wife, daughter of John Chapwood, 
was by indenture of bargain and sale, dated 
10 November, 20 Henry 8. On the 4th of 
June, 20 Jac. 1, Sir Francis Bacon, knight, 
then Lord Nk^rulaui, and Viscount St. AlVmii, 
enfeofied Sir Edward Moscle 5 % knight, attorney 
of the Dutchy of Lancaster, Sir Henry YalVer- 
lon, and others, the ancients of dray’s Inn, 
of this seminary, by the name of “ Staple 
inne,” and one garden thereunto adjohiing, 
with all and singular their appurtenAncee, in 
times past belonging to John Knighton, gen- 
tleman, and Alice his wife, situate in tlie parish 
of St. Andrew’s, Holborn, in the suburbs of 
T..ondon ; which messuage, &c. the stikl hrancis 
Lord Verulam, lately had, together with John 
Brograve, Esq., attorney to Queen Elizabeth, 
of the Dutchy of Ijancaster, Richard Monger, 
William Whyskins, and othens, then deceased, 
of feoffment of Sir Gilbert Gerard, knight, then 
Master of the Rolls, Ralph Breretbn, Flsq., tmd 
William Porter, gentleman, as by thew ‘Raid 
deed, dated 18 Maii, 32 Elizalreth, mote -‘fully 
appeareth, to have and to’ hold to the eald^Sir 
Fldwai'd Moseley, and others, their ; heirs and 
assigns, to the only use and behalf of the same 
Edward, Henry, and their heirs 
forever,” 
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Chestre OR Strand Inn. 

In the reign of Henry 5, Occleve the 
poet is said to have studied the lavir at 
** Chestre Inne/’ which is the only circum- 
stance known concerning it. It is pre- 
sumed by Strype to have been built on 
ground belonging to the bishops of Chester ; 

To one of whom, Roj^er de Mulnet, or de 
Molend, called also Longspee, Roger, named 
the Amner, by his deed, dated 1257, gave and 
confirmed a parcel of land and buildings 
lying in the parish of St. Mary-le- Strand, with- 
out London, towards Westminster ; and the 


S. dementis Dacorum, extra barram Novi 
Templi; Lond. in comitatu Middlesexise ; qiiod 
quidem hospicium cst^ et tem{^re ante impetra* 
tionis brevis, et diu ante, fuit quoddam lios<* 
picium hoiniuum curiae legis temporalis, nec« 
non hominum consiliariomm ejusdera legits.^’ 
In the year 14SG (2 Henry 7) Sir John 
Cantlowe, knight, by a lease bearing date the 
20th of December, in consideration of xl. marks 
fine, and 4/. vw, virid. yearly rent, demised it 
for 80 years to AA illiam Elyot and John Elyot, 
in trust, as may ))e presumed, for the students 
of the law. 

Gray’s Inn. 


same to bold to the said Roger and his succes- This Inn takes its name from the Lords 
BOrs by the yearly rent of 3.s-. at Easter.” Eor Gray of Wilton. Its antiquity does 
the purchase of this the bishop Rave 20 marks 

as probably it is entitled to, on account of 
Lyon’s Inn. . the absence or loss of some of the earliest 


Lyon’s Inn, an appendage of the Inner 
Temple, appears to have been a place of 
considerable antiquity from the old books 
of the steward’s accounts, which contain 
entries made in the time of King Henry 5. 
How long before that period it was an lun 
of Chancery is uncertain. It has been for 
many years defunct as an Inn of Chancery, 

Bernard’s Inn. 

Bernard’s Inn Avas anciently called 
Mackivorth Inn, and was given by Thomas 
Atkins, citizen of London, one of the | 
executors of John Mackwortli, Dean of 
Lincoln, in 32 Henry 6, to the J)ean 
and Chapter of Lincoln, and their suc- 
cessors for ever. It is called in the record 
the second Inn of Chancery belonging to i 
the above dean and chapter. There is a ' 
curious circumstance mentioned in Stowe's 
Annals, which shows the existence of this 
and other Inns of Chancery. 

“ In the 32nd of Henry 0, a tumult be- 
twixt the gentlemen of the Innes of Court and 
Chancery, and the citizens of London, hapening 
in Fleet Street, in which some mischief Arns 
done 5 the principals of Clifford’s Inne, Furni- 
vaFs Inne, and Barnard’s Inne, Avere sent 
prisoners to Hartford Castle.” 

Clement’s Inn. 

It appears that Clement’s Inn is first 
mentioned as an Inn of Chancery for the j 
education pf the students of the law in the | 
time of Edward 6, as appears from thej 
book of entries from the Record of Mich, i 
19 E. 4, fob 61, Uiuh^ Misnomer ; where ; 
the defendant, to show that he was not! 
natned of the right {ilace of his abode,! 
pleaded thus 


I documents relating to the ‘Hlostull ” which 

• they originally occupied. Wo must con- 
I fine ourselves to the evidence as wc find 
; it. We have already noticed, in regard to 

Staple Inn, that the first grant of that 
mansion Avas made to the ancients of 
I Gray’s Inn, in the reign of Henry the 8th, 
and it appears that the prior and convent of 
; Shene obtained leave of Henry 8, that 

• Thomas Pigot and Richard Broke, Ser- 
i jeants-at-Law, John Heron, Esq., Roger 

Lupton, Clerk, Godfry Toppys, and 
Thomas Arture, might grant 

The mannour of Portpolc, Avith appurten- 
ances, four messuages, four gardens, one croft, 
eight acres of land, and x.v. rent Avith the ap- 
]mrteijmiccs Avith the advouson of the same 
cliauteries, upon tlic said niarinor heltuiging 
unto the said prior and covent of Shene ; to 
; liaA'e and to hold to thern and their successors, 

' in ])art of satisfaction for that c/. per annum 
j laud, which they bar] license from King Ed- 
ward 4 to purchase.” 

The prior and convent of Shene being thus 
possessed of tiie premises, demise<l them to the 
students of the law for the anin.uil rent of 01. 
13s\ 4c/.; at wliicli rent they were held of that 
monastery till the dissolution, when, Ijecoraing 
the property of the crown, a grant AV'as made by 
I the king in fee farm, as is evident from the trea- 
! surer’s accounts, J8 Nov., 32 Henry 8, Avhere 
entry is made of the above-mentioned rent 
being paid to the king’s use.” 

Neav Inn. 

It is said that the site of New Inn, about 
the year 148o, was occupied as a common 
inn or hostelry for travellers and others, 
and was called, from its sign of the Virgin 
Mary, Our Lady Inn.” “ It became 
first an hostell for students of the law,*' 


^ Dicit, quod tempore inipatratitNtiis brevis, sayS Dugdale, *‘^as the tradition isj) upon 
luit de hoapicio de Clement’s Inne, in paroehia the removal of the students of the lawfronn 



Historical Sketches. — Inadequate Fees of Practitioners in the County Courts. 


im x)ld inn or CWnoery^ situate in Seacole 
X»ane, a little soutU from *6t. Sepulciire's 
cborch^ called Saint George^ s Innf nnA 
was procured from Sir John Fineux, 
knight, sometime Lord Chief Justice of | 
fche King’s Bench, for the rent of 6/, per 
annum, by the name of New Inn.’^ 

This tradition Is further confirmed by 
Stowe, wlio states that 

St. (Jcorge's Lane (near St. Sepulchre’s 
church) on the north side thereof rernaineth 
yet an olde walle of stone including a piece of 
ground by Seacole Lane, wherein (hy report) 
sometime stood an inne of chancery ; which 
house being greatly decayed, and standing re- 
mote from other houses of that profession, the 
company reniov'ed to a common liostery, called 
of the signc ** Our T^ady Inne,” not far from 
Clement's Innc, which they procured from Sir 
John FincuY, I.ord Chief Justice of the King’s . 
Bench, and since havci held it of the owners, by | 
the name of the New Inne, ]»aying therefore j 
sixe pound rent hy the yeere as tenants at their ! 
owne will ; for more (as is said) cannot be 
gotten of them, and much less will they be put 
from it !” 

Fuknival\s Inn. j 

From the claugliter and heir to William ! 
Lord Furnivaly in the time of Henry 4, 1 
the inheritance of r^urnivars. Inn descended j 
to the Earl of Shrewsbury ; and in consi- 
deration of 1 •?()/., tlic then Earl, hy his 
deed, bearing hite the IGth day of Decem- 
ber, 1 Edward 6, sold it to Edward Gryffin, 
Esq., then Solicitor-General to tlie King, 
William Ro[)ere, and Richard Heydone, 
Esqs., and their lieirs, to the use of the i 
Society of Lii»coln\s Inn. This is no 
longer an Inn of Chancery- 

TriAviKs Inn. 

In the reign of Edward G, one Gregory 
Nicholls, citizen and merctir of London, 
being possessed by inheritance of the pro- 
perty of this mansion, granted it, in the 
fourth year of the same prince, to the 
bencliers of Lincoln’s Inn, for the use of 
students of the law ; which society soon 
afterwards constituted it one of tlieir Inns 
of Chancery, and vested the gqvcrnment 
in a principal and fellows, who were to pay, 
as an acknowledgment to the mother house, 
the annual rent of J/. 6s. 4rf. 

An Inn of this name is mentioned by 
Dugdale to have been occupied by students 
of the common law, prior to their removal 
to the Temple. If so, this grant from 

It ; seems evklent that St. George’s Ina 
SMui laleo liff, uicIhiM: io-ttw legal 8emiiitin»es^| 
of tne city. 


Lincoln’s Inn must have been a re-consti- 
tution of the society. It has long, hdtvOVer, 
ceased to exist as an Inn of Chancery. 

- - m 

We have thus given a brief account, in 
chronological order, of the establishment 
of these learned and honourable societies 
in their several Inns or Hostells; and shall 
hereafter proceed to show the mode and 
manner in which they exercised their 
several important functions. 

INADEQUATE FEES OF PRACTI- 
TIONERS IN THE COUNTY 
COURTS. 

Some of the mischiefs anticipated from 
the inadequacy of the fees allowed to 
practitioners in the County Courts have 
already been made manifest. We cannot 
do better than quote a leading article from 
the Times oi IGth September, in which the 
subject is ably considered. Here our 
readers wiil find the question treated with 
regard to the interests of the public ^ — which 
on all these occasions is evidently con- 
nected with that of the profession. 

One of the most formidable evils there 
seemed reason to apprehend was, that the low- 
I ness of the fees allowed to professional men 
; under the new act would cause an irruption of 
I harpies, under the name of ayeatsy to prey upon 
I the suitors, whose cases would not be suffi- 
I ciently remunerative to the respectable xiracti- 
j tioner. A gross instance of this kind w-as no- 
I ticed under the head of “ Police ’’ in our paper 
I of Tuesday.^ A person, who called himself an 
: agent, was charged with having defrauded a 
■ poor servant girl of half-a-crowm, under the 
i pretence of assisting her to that cheap and ex~ 
peditious justice which the County Courts 
profess to afford to those who resort to them, 
j Upwards of a month since, the plaintitl— a do- 
mestic out of place, to whom, of course, the 
I speedy recovery of a debt due for wages was of 
j the most vital importance — applied at the 
Brixton County Court for a summons against 
her late master for 1^. which she alleged 

that he owed to her. Before she could stir a 
step, a plaint was handed her to fill up, and it 
would seem that no pains were taken by the 
officers of the court to facilitate this operation, 
which, though simple enough, might naturally 
embarrass a servant girl, if no assistance or ex- 
planation w^ere offered her. The sinidl func- 
tionaries engaged in subordinate 
about courts of limited jurisdiction are apt to 
evince an utter indifference to anything beyotid 
the barest execution of their duly, and they eve^ 
seem to take a malicious pleasure sometimes in 
the perpleaxties thefy might 

The 14th Sept* 
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little gratuitous cbliitesy. Civility, lib^evei*, 
as ijt QQ9t:& nojhing^ ] con« 0 (Juwtly* briiij^s 
nothing, is most sparingly supplied bytliese* 
underlings, who think it a pri^lege to thwart 
the public, whose servants' they are, and who 
will do nothing which the duties of their place 
may not positively require. In the case we are 
now noticing, it appears that t)ic complainant 
had a piece of printed paper placed in her hands, 
and was told to fill it up^ — upon which the seilf 
styled agent’’ thought it a good opportunity] 
to go forward and offer his services. If die | 
officer of the court is merely to place a paper 
into a plaintiff’s hand without giving the appli- 
cant any information or help in putting the 
document to its proper use, it is a farce to say 
that a suitor can proceed on his own hehalf\ 
without the expense of a lenal practitioner. It 
would be a parallel case to provide a steam- 
packet fitted with all the necessary ajiparatus, 
and j)retend to save the passengers the expense 
of a cajjtain by U^Uing them to steer themselves, 
for tliat the maehinery was all at their service ^ 
if they chose to make use of it. A County 
Court professing to administer justice without 
professional intervention is a mere delusion. 


Courts AieffV bht hope tlie cironih«t)aUces are 
uncomm^, and Unit exposure ipay render it 
eW^y ^ip; ja^ainat euch’ bccn^piiceis 'for the '^ 

hi^reV ilVe fluff li’ jilaitidff 

chqap'aM ‘ spfeeyy obtafning ; 

sefemed pecnl^ bppjicable; yet, at thii end 
of SI vyhole month, after going to the Coutifey 
Court, 'she finds herself minus half-a-crbwhj 
and as far as ever from recovering tlie money 
due to her.” 

NEW STATU SES EFFECVriNG ALTHRA.. 
TIONS IN THE LAW. 

CANAL CAUniERS. 

10 &: 11 ViCT. r. 9i. 

An Act to amend an Act to enable Canal Com- 

T)ames to liecome Carriers u])on their Canals. 

[•22n(l July, 1847-] 

I. 8 (V 1) Viet. c. 4*2. — Peri fed art incorpo^ 
rated with this act . — Vriiereas an act was jiassed 
in the [) Viet., intitidcd “ An Act to enable 
Canal C*(>m])anies to become Carriers of Goods 
upon their (’anals,” where] >y, upon the recital 


unless it contains within itself not only the | that ])y divers acts of parliament railway corn- 
means of cliea])ly and rni/idly determining : panics had hcen ein]>owere(l to convey upon 
plaints, but of assisting suitors in taking the . their railways all such goods, ^vares, incrchan- 
j)roceedings that may be required. i dize, articles, matters, and things as might be 

“ We do not doubt that the Judges of the offered to them for that [jurpose, and that 
new tribunals w^iuld be ready in every case to greater comj)c:tilion for the public advantage 
carry out the intention of the legislature by would be obtained if similar j)OW'ers w’ere 
making the practice of the courts ns clear and granted to canal anil navigation companies, it 


intelligible as ]) 0 ssib]e? to the meanest Ctunj)re- 
])reliension ; but if jjrejiminory flifficulties 
occur, w’hich the subordinate oflirTrs will ]>c at ' 
no pains to remove, the new system cannot 
have a fair trial. V’e do not believe that the 
servant girl w^ho sought to recover 1/. ‘2a-. Get. 
due to her for wages tvould so readily have 
been snapped up h}’- the “ agent \vho’ eased 
her of half-a-crowu, if the inferior officers of 


w'as enacted, that it should he hnvfnl to the 
proprietf)rs, trustees, or undertakers of any 
canal, river, or Tinvigation, or their rcsju'Ctive 
cornmittec,s, directors, or niimagers, or their 
superintcih'ients or other agents, to carry as 
common carriers for ihcir own j'rofit ripon 
their res])ective canals, rivers, or navigations, 
and ii]>ou any ri\ilways or tramways hidonging 
thereto, and upon other canals, rivers, and 


the court had been at the least trouble to ])ut = navigations cnmmunir.uiiig directly or in- 
her in the way of obtaining for herself the . divcctl^Mhcrewitli, all such g<^ods, wares, mcr- 
justice she required. It aj)pears that the clerks rhandizc, aj ticlc's, matters-, and things as might 
refuse to fill uj) the plaints, and declare that ' be intrusted to tlicm for that juirpo.se, and to 
they would be liable to a penalty for doing so — ; juircbaso, hire, aiul construct, rntl to use and 
a pretence that is utterly absurd, for, if the ; employ, any number of boats, barges, Vessels, 
plaintifis were bound to perform this duty for rafts, carts, waggons, carriages, and other con- 
themselves, any one not able to write would be I veniences, and to establish ami furnish haulage, 
excluded from the advantages of the County trackage, or other moans of drawing or pro- 
Courts, without that professional advice, wdiicli j)elliiig the same by slenin, animal, or other 
it is the professed object of the measure to dti power, or for the purpo.se of collecting, ctirry- 
away with altogether. ’ .'ing, conveying, wai chousing, jmd delivering 

If the legislature has thought proper to dis- 1 such goods, wares, merchandise, articles, 
courage the employment of legal advisers in matters and things : And wliereas the* Jiro- 
the County Courts, the officers of those tri- prietor.s, irnstees, and undertakers of many 
bunals should at least take care to prevent the canals, rivers, and navigations are unable to 
places of professional men from being usurped avail themselves of the provisions of the said 
by a set of persons whose interference is wholly recited act by reason of their having no statii- 
itregular. We rejs^et that an example could tory power of raising money to be applied to 
not be made of the agent who had received the purposes of the same, and it is expiedient 
llalf-a*crown ^ the purpose of taking out a that the said recited act should in that resi>ect 
summons and had not appropriated the money be amended, and that powers should be granted 
to the purpose for whicli he had obtained it. to such proprietors, trustees, and undertakers 
The whqk case is nojl; by any means a; favour- 1 to raise inon^y for the said piarjjoses, but ■^at 
able specimen of the worlang of the County ! object canhbf be effected without the aid 
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lianaent : Re, it tlierefore enacled b jr the (^iieep’s 
most iJXfCelieat Majesty, by . apd with tlie advice 
and consent of the l^rds spiritual apd tem- 
poral, and Commons* in this prese*)t parliament 
assembled, and by the authority of the same. 
That the said recited act shall be incorporated 
with this act. 

2. Canal companif^s empowered to harrow 
monejj as prescribed bp S ty 9 Viet. cc. 1 6 and 1 7, 
and apply the same to the purposes of recited 
act. Saving rights of existing creditors.-^ 
And be it enacted. That it shall be lawful 
to the proprietory, trus^lees, and undertakers of 
any canal, riv'cr, or na^'i^atiou who shall have 
ill the manner provided by the said recited act 
adopted the powers and ])nivisions of the same 
to borrow or; mort«*;a^c or bond in tlie manner 
or as nearly as jnay be in tlie manner pre- 
scribed by tbeCotii|aiiiiL's ( -laiises Consolidation 
Act, 1645, or the Companies Clauses C/onsoli-j 
dation (Scotland) Act, 1645, as the case inayi 
be, anj" sum or sums of money not eAceediii^ ' 
in all at ar.y one time onc-teuth part of thej 
})aid-up ea])ital slock of such j)ro[)netors, i 
trustees, or undertakers respectively, an{l to I 
apply the monicsS so raised to the pur]>oses of; 
the said reciU d act, or any of such })urposcs : 
Provided always, that, the monies 6(» borrowed ! 
shall not be applied to any other i»urposes; 
whatsoever : Ihovidod also, tliat the monies so 
to be borrowed, together with any monies 
otherwise borrowed by any such propriftor«, 
trustees, or undertakcis as aforesaid, shall not 
in all exceed one- third part of the paid-up 
capital of auch prop/rictors, trustees, or under- 
takers respectively ; and that no mortgage or 
bond to be granted for any monies borrowed 
in virtiuvof this act shall prejudice or affet't any 
security previously granted for any monies 
borrowed by virtue of any other act or acts of 
parliaiueut relating to any such canal, river, or 
navigation. 

3. S 4* 0 Viet. cc. I(i and 17, ineorporaU^d 
with this act . — And for the [uirposes of this 
act, be it enacted. That such of the clauses and 
provisions of the Companies Clauses Consoli- 
dation Act, 1845, and of the Comiairiies Clauses 
CoDsolidatiou (Scotland) Act, 1845, respec- 
tively, as the case may be, as relate to the bor- 
rowing of money by companies on mortgage 
or bond, and to the conversion of borrowed i 
money irito capital, shall be incorporated wlthj 
this act. 

4. Companies not exempt from provisions of 

any future general act , — And be it enacted. That 
nothing herein contained shall be construed to 
exempt any canal or navigation company who 
have adopted or shall adopt the powers of the 
said recited act from the operation of any ge- 
neral act regulating the manner of charging 
tolls and other charges upon canals or naviga- 
tions in respect of passengers, goods, animals, 
articles, and things of a like description that: 
may be passed in the course of this or any^ 
future session of parliament. , . 

5^. Act moiy , (jj^ep,ded^ — And be it on- 
acted, that this act may be amended or repealed 
by any act to be passed in this session of par- 
liament. 


rAUmAMEKTAKY PRIVILEGE FROM 
■ "ARRE^. . ■ 


This stibject, which we took occasion to 
notice on the dissolution of the last parliament,* 
before the recent question arose regarding one 
of the honourable members for Finsbury, con- 
tinues to engage much of the public attention. 
Referring to our last two articles at pp. 449 
and 469, we may here notice that the Court of 
Common Council of the city of London are 
about to petition parliament on the subject. 
From no quarter couid the question so well 
originate as in the city of London, where the 
discharge of all obligations, — still more of 
judgment debts , — is of su(th vital importance, 
j The following is tlie notice of motion given 
I by Mr. Anderton, on the I6th September. We 
are glad that the sulqect is in the hands of so- 
able and respectable a member of the pro- 
fession : — 

‘ That this court do petition the House of 
Commons, that the members of that house 
shall not, by virtue of their being so. Vie privi- 
leged from arrest, upon writs of execution, 
issued against them by their creditors, for en- 
forcing the pajnnent of their judgment debts.” 


VISITS TO THE OLD LAAVYERS. 


MR. JUSTICK GOULD. 

The journey of the judges, 80 years ago, 
from York to Durham was long and tedious, 
and the public at Durham had often a long lime 
to wait. On one occasion Mr. Justice Gould, a 
learned and worthy judge,advanccd in age, arrived 
at Durham late in the day, thorouglily fatigued, 
and was hurried to the court to open it: — along 
detail of commissions and lists of magistrates 
and other official business took place; the. 
learned judge fell asleep ; the list went on until 
the officer cried out John Thompson;” when a 
man in the body of the court, with a Durham 
accent, in answer loudly said, My Loril,. 
Thompson is deed f* the judge awaking out of 
liis sleep said, “no excuse at all, fine him forty 
shillings ! J !” 

On another occasion, the Bishop of Durham 
who entertained the judges at Durham Castle, 
during the assizes, got up from the dining table 
and advancing to Mr, Justice Gould, who en- 
joyed a glass of wine, said to him and the 
small party, about ten> “ I am going to the 
afternoon prayers at the cathedral, 1 shall be 
absent about half an hour ; I have left you, my 
lord, a dozen of wine:” the judge looking 
earnestly on the bishop said, “ My lord, do youi 
•smisrrme?” ■ ' . ■ ^ '•■jr ■ ;: ; 

See Tbei number for 7 tb ' 


A A 5 



RECENT 


Superior Courts : Lord ChanceHor»'^Rolls*'^Vice^Chanc€llor^ 


DECISIONS IN THE SUPE- 
RIOR COURTS. 


BJEFORTED BY 


BARRISTERS 

COURTS. 


OF THE SEVERAL 


ilflrir CT^ancrllar. 

Newton v. Jones. May 22nd^ 1847. 

PAYMENT OF EXECUTOR’S LEGACY INTO 
COURT. 

The aniount of a legacy to an executor ivko 
nevi^r acted, paid to him by the acting ro- 
execntor and residuary legatee, who after- 
wards died, and appointed the former to be 
one of his executors, will not be ordered to 
he paid into court for the purpose of se- 
curing an annuity hexiueathed by their tes- j 


propriety of the order. [Iiord Chanoei^^ 
The application was made under the exigence 
of the order^ and was merely for a mitigation of 
the sentence.]] 

Mr. Speed followed Mr. Cooper, and cited 
Harding v. Harding, 16 Law Jour. (Chanc.) 
179 . [Lord Chancellor. In that case there 
might have been debts, as the accounts had 
not been taken. Here you state that all the 
debts and legacies, exce]>t this annuity, have 
been paid.] It is not ecjiiitable that one execu- 
tor shall retain 500/. because be had a legacy 
to that amount left him. An executor has no 
priority over other legatees. In this case the 
defendant had neglected to see the annuity 
secured. 

"J'he Lord Chancellor. It does not apjiear 
to me tliat this suit raises the ground ujxm 


tatrix auawtnen uteacimgexeemo^^ Ixsrhich the question can be decided. The'bill 

h,s li^ had dulypaift, hut had neglected to ; purpose. It states that 

secure. j delfts and legacies have been paid, except 

Mr. Wood, with whom was Mr. j the plaintiff's annuity. I think the order of 

stated, that this motion sought to discharge an - Vice-Chancellor Knight Bruce is wrong, and 
order made on the 26th of March last, by Vice- ; must be discharged. 

Chancellor Knight Bruce. An annuity had : Costs of the first order costs in the cause, 
been bequeathed to the plaintiff by a certain i Xo costs of the order for e.xteriding time of 


testatrix, who had also l)e<iueathed a legacy of 
.500/. to the defendant, and the residue of her 
property to his co -executor, Mr. Richardson. 
The latter paid all the debts and legacies, and 
continued to pay the ann uity regularly until his 
decease, but had neglected to secure it by an 
investment of any kind. By his will he ap- 
pointed the defendant and another his exe- 
cutors, against whom the present hill was 
filed by the annuitant, stating the above 
facts, and praying that Jone.s and the 
other executor of Richardson might be de- 
clared jointly liable to pay the plaintiff’s 
annuity. Jones put in his answer admitting 
the payment and receipt of his legacy, but , 


payment. 


ilnTTi^ CDtirt. 

Robinson v. Norton. July 2itli, 1847. 
DISMISSAL OF BILL. BANKRUl'T. 


A motion to dismiss a bill for want of prose* 
cut ion after the plaintiff has become bank* 
rvpt is irregular. 

Mr. Bngshawe moved to dismiss the bill in 
this cause for want of prosecution. It ap- 
peared that the plaintiff’ had become banknipt. 
_ Mr. FAmsley, contra, objected, that the notice 

denying that' lie had ever acted as executor of j wasin cgular ; the defendant should have moved, 
the testator, and also admitting assets of his j assignees might ]>roce(’fl with the suit 

testator, Richardson. A motion was then made | within some short time, or that the bill might 
by the plaintiff for payment into court of the i dismissed. 

amount of the legacy, as assets, and his Honour! ^fft/shawe contended, that the court 

made the order now complained of, directing i would make an order to this effect on the ino- 
the defendant Jones to pay into court one-half 


’i tion to dismiss. 


of the amount of the said legacy, which it was 
calculated was about the then value of the said 
annuity. By a subsequent order obtained by 
the defendant on the 4th instant, one-fourth of 
the said sum of 500/. was directed to be jiaid 
on the 25th instant, and another fourth at the 
end of three weeks from the latter date. The 
learned counsel contended, that such an order 
could not be sustained, as the bill raised no case 
against the defendant Jones, and they cited 
Ijord Shipbrook v. Lord Hinchinbrook, 11 Ves. 
252. 

Mr. Cooper supported the Vice-Chancellor’s 
order. [Lord Chancellor. An executor who 
is also a legatee admits that he has received a 
legacy. Is that a sufficient ground for order- 
ing it to be paid into court ?] By applying to 
the court for further time within wnich the 


But Lord Langdale refused the motion with 
costs. 


Vtccslirftnurrllor of (Eriiglanli. 

Eldrid v. Whitefoot. July 30, 1847. 

PAYMENT OF MONEY OUT OF COURT, — PE- 
‘ TITIOX. PARTIES. 

On a petition for payment of money out rf 
court to parties entitled to shares in the 
same, certain other parties, also entitled, 
appearing by counsel, although not parties 
to the petition, allowed to participate in the 
order, they contributing pro rata to the 
costs. 

In this case a sum of money, portion of a 
legacy of 200/., was standing in the name of 


money is to be paid, and for liberty to pay it by the Accountant-General to the separate account 
instalments, the defendant has recognised the^ of certain parties. A petition was presented 
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by some of the parties, praying for payment 
ant of court to them of their shares of the fund* 

Mr. Shapter appeared for the petition. 

Mr Lewis appeared for Thomas Eldrid and 
Edward Eldrid, who were also entitled to por- 
tions of the fund, and asked, that their shares 
might be ordered to be paid to tliem. They 
were not parties to the petition, neither were 
they mentioned in the prayer. 

The Vice-Chancellor made the order, Thos. 
Eldrid and Edward Eldrid contributing pro 
rata to the costs. 

Note . — This order is constantly refused at 
the Rolls, it being considered necessary there, | 
either to have the prayer of the petition altered, j 
or a separate |)etition presented by the parties I 
seeking to be included in the order. 


>7iff:=(!rTjattrcnor litnigfit 13rurt. 

Gascoyne v. Lamb. July pth, 1847- 

PR ACTIC K . E V J D KN C E . CRE HTTOR’ S S UIT. 

DECREE. 

Li a creditor's suil, where no emdence was 
given in the cause of the pktintiff\s debt, 
the usual decree teas made on an affidavit 
of the testator^s signature to the promissory 
note on which the debt was founded. 

David Rowley, who died intestate in 
1830, leaving his heir at law and customary 
heir, an infant, was indebted on a promissory 
note to the plaintiff’ in the suit, lie died seised 
of copyhold property, and the plaintiff’ having 
filed a creditor’s bill, the administrator admitted 
the debt, but there was no proof of it in the 
cause. 

Mr. Matins appeared for the pi antifl’; and 
Mr. Rasrh for the infant heir, submitted that 
some evidence should be given of the consi- 
deration, or some ^iroof of the debt, and cited 
Keaton v. Lynchs I Y. & C., C. C. 437 ; and 
Whittaker Wriyht, 2 Hare, 310. 

His Honour made the usual decree on an 
affidavit of the signature of the intestate to the 
note. 


house, the chief articles whereof are enunie- 
rated in a echedule/’ - The schedule was un*^ 
stamped and not in any way annexed to the 
deed. It was objected that the schedule was 
not admissible in evidence for want of a stamp. 
The learned judge being of that opinion, non- 
suited the plaintiff. A rule nisi having been 
obtained to set aside the nonsuit, 

Wells showed cause. The bill of sale could 
not be received in evidence without the sche- 
dule, as both were executed at one time, and 
the former refers to the latter. The Schedule 
is part of the deed, and in fact they form but 
one instrument. Weeks v. Maillardet, 14 iilast, 
568 ; Burgh v. Preston, 8 T. R. 483. The 
only goods which passed by the bill of sale 
were those enumerated in the schedule. 

W. H. Watson appeared to support the rule, 
but was not called on. 

Alderson, B. This case is distinguished from 
Weeks v. Maillardet, because there the deed 
was insen.sible without the schedule, for it was 
a conveyance of all the articles in the schedule ; 
here the deed may be considered as enumerat- 
ing the articles, })y describing them as all the 
articles in a certain house. 

Rolfe, B., and Pollock, C. B., concurred. 

Rule absolute. 


<!^yrl)cqucr. 

Dyer v. Green. Trin. Term, 3 June, 1847. 
stamp — DEED — SCIIEDITLE. 

upon the trial of an interpleader issue, the 
plaintiff gave in evidence a bill of sale and 
schedule. The bill of sale assigned to him 
all the property in a certain house, stating 
that the chief articles thereof were enume- 
rated in the schedule. The schedule urns 
not in any way annexed to the deed. Held, 
that the schedule was admissible in evidence 
without a stamp, the deed being sensible 
without the schedule. 

This was an interpleader issue to try the 
property in certain goods. At the trial before 
Bollock, C. B., at the Middlesex Sittings in 
Easter Term, the plaintiff tendered in evidence 
a bill of sale and schedule. Tlie bill of sale 
assigned to him all the property in a certain 


ANxVLYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

(Common ilato ©ourt^s. 

PRINCIPLES OF THE COMMON LAW 
AND GROUNDS OF ACTION. 

AGENT. 

Personal liability. — Special verdict. — Decla- 
ration, in assumpsit, alleged a promise by de- 
fendant to pay plaintiff a certain debt, and to 
arrange with him the time and mode of paying 
it. Issue being joined on non assumpsit, a 
special verdict was found, which set forth a 
letter from defendant to ])laintiff, c*oiitaining 
the following ])assage, relied upon by plaintiff 
as the substantive contract: — “‘Your bill of 
charges in this matter, amounting to 527/. 5^./* 
(the sum claimed in the action,) “ I also under- 
take (on behalf of Messrs. Esdaile & Co.,) to 
pay, and will arrange with you the time and 
inode.^’ An earlier part of the letter contained 
an unqualified promise by defendant to pay 
plaintiff another sum ; and in letters ^vritten 
shortly before, and set out in the verdict, the 
plaintiff and defendant named E. & (^o. as the 
parties to the negotiations, and mentioned the 
debt now claimed as “ to be settled and paid 
by E, & Co.,*^ but spoke of the negotiations as 
to other debts with reference merely to plaintij( 
and defendant. 

Held, by the Court of Exchequer Chamber, 
that the first-mentioned letter, upon the face of 
it, and especially when connected with the 
other passages alrove-mentioned, imported, ee 
to the sum claimed, only an undertaking by 
defendant as agent for E. & Co. ; and that, itl 
default of the special verdict directly 



me 


Jtnulyiie€dJ)ig€itt^^C 'Oburis. 


Of flmlbf^faibte^iVotn "which' tyfei 

cessar^* implication, that there wtte-^a ifanl 
' Tiiithority m^efl“ndant to give such lindertakingL 
ext^ees of his authority in givinj? it*; dl^ 
^^fettdatit was entitled to judgment* D^w^aii 
■^«V: 7 Q. B. 103. ' ■ [ 

Appleton r. 'Bipkt, 


- = iL' 
1. 


iCase cited ini the judgment; 

’ if Eaat, 54«. 

And sea Contract of Sale. 


AOEEEMKXT. 

Satisfaction of debt by yiviny negotiable 
security of smaller amount. — To an action for 
1,000?. money had and received, and 1»000/, 
due on an account staled, ilie defendant 
pleaded* as to 500?,, parcel of the sum in these 
two counts mentioned, that the account was 
stated of and concerning the said sum of 500?., 
parcel, &c., in tlie first count mentioned, and 
no other; that, after the said causes of action 
arose, the plainlifT commenced, in the Tolzey 
Court of Bristol, an action of (lebt for the re- 
covery of the said sums of 500/. and 500?.; 
that the defendant disputed the said supposed 
debt, and denied that he owed or was lialde to 
pay it, or that the plaintiff could recover it ; 

. and thereupon, to terminate the said dispute 
and difference, and the claim and demand of 
the plaintiff in the said action, and finally to 
determine the same, the plaintiff and defendant 
agreed that the said action should he settled 
ty the defendant making and delivering to the 


in lawta^ fi^tiafection of a dcJjt of a gireater 

airiOUntCrhj.‘r>J:i^; 

i2 ndlyy Thht ithe plea was proved by the yi^ing 
Ithe |M>iHl8sary notes m putauaucei of the 
agreement^' and that it was not ;inec»es9aTy;to 
show that? they were all paid sX maturity;- iSt- 
bt^e Tripp, 15 & W.22^. i . i 

Clisea cited in the judgmont : Pirin^rsi iitse, 5 
Itep. 117; Climber v. Wahe, 1 Stth. 4^6; 
Hardcastle V. Howard, in H^^alhcbte V . Crook- 
shanks. S T. H. ^4 ; Sard v. Khodes^ 1 M. & 
W. 15:> ; Longridire v. Dorvilh*, 5 H & Aid. 
117; Aiulrew v. Bouglie}^, Dyer* 75, a, ; Tho- 
mas V. iJoallicrn, 2 B. &l C. 477 ; Wilkinfion v. 
Hiers, 1 Ad. & E. 106 ; ^5 ^ew. &, iM. doS ; 
Key Holds v. Pyiiliowe, Cro. Eliz. ItiO, 


ASeUMl'SlT, 

1. Money laid and received, — Cattle belong- 
ing to J., iiiijiorled into this counlry, died on 
the voj-ago, and were afterwards disposed of to 
J5., a soap-boiler, who was to make what he 
could of them, and, after deducting expenses, 
to render an account to A. An account was 
afterwanis l endercd, which was alleged to he 
fraudulent. 

Held, that an action of indchirnius assumpsit 
for goods sold and delivered would lie for the 
balance due from JT to A., and it is for the jury 
to decide whether more was due to A. than what 
appeared on the face of the account given by B. 
Pool V. Cmrav, 33 L. O. 550. 

2. IVorkdand labour, — A. is let into the pos- 


plaintiff three promissory notes, for jiayment session of a house belonging to B., under a 
to the plaintiff, or order, of the sums of 125?., parol agreement, that if A, will lay out a sum 
125?., and .50/., and that the plaintiff should , money in repairs, B, will grant him a lease 


accept and receive the same in satisfaction and 
discharge of the said sums of 500?. and 500?., 
and all damages and costs, and that the jdain- 
tiff should discontinue the said action. Aver- 


of the house for 12 years. A. ciun]>lctes the 
repairs, and B. then refuses to grant the lease. 

Held, tl'iat there was not evidence to show 
that the agreement was rescinded, iior that the 


ment, that the defendant made and delivered to work was done at the request and for the be- 
the plaintiff the said three promissory notes, I nefit of the defendant, so as to support an ac- 
and tliat the plaintiff accepted the same in full | tion of indebitatus assumpsit for work and la- 
satisfaction and discharge rif the said suras of ! hour ; ami the court set aside a verfbet which 
500?. and 500?., and the damages and costs, j had bt^^en found for the plaintiff, and granted a 
The replication denied the making of the new trial. Hopkins v. Richardson, 33 L. O. 70 . 
Sgrwment stated in the plea. bzi.l ok exchange. 

plea, that the plaintiff had sueii him in the ’’ o/dwAono«r.— A hi 1 

Toltey Court, for the SOOL, when it was agreed »«lorsed by hjra to Ji., and 

between them that the defendant should give, ^ ^ ^ dishonoured, 

in settlement of the action, three promissory C- s attorney gave notice of dishonour m due 
notes, two for 125Z. each, and one for 501, pay- i ’ but stateff therein, by mistake, that 

able to the plaintiff or his order, which lie did; ‘directed by B (from whom be bad no 

and the follotving memorandum was then in- ^thority) to apply for payment of tlie bill: 
dbrsed by the plaintiff’s attorney on the writ WeW. that the notice of disbonour was su^ient, 
serv'ed in that action “This action is settled notwithstanding the misrer;resentation. the only 
by the defendant giving three promissory notes, of winch was to pve yl. eve^' defence 

viz., one for three months. 125/.; one at four “g«>nst C. that he could have had if the notice 
months, l2Sf ; and one at twelve months, 50/.; Harrtson v. Bus- 

upon payment pf which, I undertake to deliver 15 M. Ac W. 231. 

, to F. 5., l!;sa,:;:[the> defendant^^ the C«s«soile(lin tbo judgment : Chapman v. Keane 

‘i seyeral papers in my possession ip reference to f ^ » Woodihorpe v, Law^s, 2 M 

•;tJus action: &W.109. 

, i>yO notes for; 145?, each when 4Ue; hut refused 2. Re-indorsemet^, — Cirenity of action . — 

. payment of the, n^te for So/. ^ / = . / Assilmpslt by itidoffieeii against indorser of a 

:,f:'Melds ist, ^b^t ,ihf> ahPv^ bill Of ekchatig^ drawn by W. &Co. on 

, answer id thei ^tibn in poi^ ^ defendant, and by 

the acceptance of a negbliahle secth-fty fniiy be* the def^dant to 



dUff 


(hmmm Oaurif. 


j/rif Plea: that & Co. are* the plaintiffs, and 
no other i)ersons; that the plaintiffs and nd 
.oduer peFA6iis are the makers of ihe^hUh and tho 
'pei^fiona to whose order it was pay aide, atid the 
; r]>ersci 2 i 8 who indorsed to the defendant, and 
who are liable to hirn as snich indorsers, in. the 
event of jiayment of the bifl by him. Replica- 
tion ; that, at the time of the drawing of the 
bill, iJ. was indebted to the plain tills in the 
amount of the bill, rind thereupon it was agreed 
between the jilaintifls and IL, that in considera- 
tion that IL would procure the defendant to 
indorse and become surety as indorsee to the 
plaintiffs of the bill, they would give time to 
fl. for payment of the debt: that the plaintiffs, 
in pursuance of this agreement, drew and in- 
dorsed the hill as in the declaration mentioned, 
and the defendiint, for the accoininodation of 
IL, indorsed it to the plaintifls, with the intent 
of thereby becoming surety as indorser to the 
plaintiffs of the bill; that i/., in further pur- 
suance of the agreement, delivered the bill so 
indorsed to the plaintiffs, and the plaintiffs 
gave time to IL, and that no part of the said 
debt had l)i||n ])aid to them. 

Held, 1st, That the facts disclosed in the re- 
plication showed a sufficient title in the plain- 
tiffs to sue the defendant on his indorsement 
to them, notwithsiaudiug their previous in- 
dorsement to him. 

‘Jndly, 'I'hat the replication showed a suffi- 
cient consideration for the defendant’s ])romise 
to })ay the jdaintiflfs the jimouiit of tlie bill. 

And 3rdh% That it was not a departure from 
the declaration. IVilihrs v. Si evens, 15 M, & 
W. 208. 

Case cited in the jiulgratmt ; Bishop v. Havward, 
4 T. II. 470. 

3. KvHce of dishonoifr bu post . — If a notice 
of dishonour of a bill of exchange be posted by 
the liolder in due time, he is not prejudiced if, 
through mistake or delay of the post-office, it 
be not delitrerc'd in due time, ll oodcock v. 
Ilouldsworlh, IG M. & W, 124. 

4. Notice of dishonour. — In an action by the 

indorsee against the indorser of a bill of ex- 
cliange, it was alleged in the delaration to be 
accepted, payable at the London Joint-Stock 
Rank, but in the notice of dishonour the bill 
was described as payable at the London and 
AVestininater Joint-Stock Rank, which was 
shown to be a different bank from the London 
Joint-Stock bank. Held, that the notice of 
dishonour was sufficient. Broniage v. Vaughan 
and Sevan, 33 L. O. 188. . | 

BOND. 

1. Alternative condition. — Held, that an 
action of debt lies at the suit of against C. 
on a bond by which C. acknowledges himself 
to be bound to A. in 100/. to be paid to A., 
orB. 

ffeZdf,, also, that A> declare u^ion $uch a 
bond wiitbout noticing -o., although the alter- 
native mode of payment appears by the bond, 
behig eet out uponi oy^r, ana ah^ough the die- ; 
claratioii negativ/^S io^., but is silent ! 


as to honrpayment to 34 . 

; Comtruction.^Srin<iipal,"und 
The defendant entered into abend W thoiplain- 
tiffW, in the penal sum of 250/,^ \vRioh irecited^ 
that whereas R. J. had agreed to become 
tenant to the plaintiff’s of a public-hptise, and 
it was sti]>ulated, on the letting, that 3. J* 
should take from the plaintiffs all the ale, 
spirits, &:c., which should be consumed on the 
premises, and that he should become bound 
with a surety to ]>ay for all ale, &:c., which he 
should receive from the plaintiffs, to the 
amount of 50/., before he should have a fresh 
supply from tlieiii of the same, and so should 
continue to do from time to time, so long as he 
should continue tenant of the plaintiffs ; and 
that when he slionlcl cease to be such tenant, 
the surety should be liable to the plaintiffs for 
such Slim, not exceeding 50/., which the said 
R. J. should or might then owe to the .said 
plaintiffs for ale, &c., supplied by them to him. 
The condition then was, that if R. J. should 
from time to time pa}- to the plaintiffs for all 
ale, &c., which be should from time to time 
have had from them, to an amount not exceeding 
50/., before he should have had a fresh supply 
of the same, arid when he should become in- 
debted to them in that sum ; and if the said 
li. J. should pay the plaintiffs all sum and 
sums of money which he should owe them for 
ale, &c., not exceed! f^;g 50/., when he should 
cease to be their tenant, the bond to be void : 
Held, that under this bond, the surety was not 
liable for any sum, not exceeding 50/., which 
R. J. might owe the plaintiff’s at the (*nd of the 
tenancy, although he might have had from 
them a further supply of ale, &c., at a time 
when he owed them 50/. and upwards. Seller 
V. Jones, 16 M. & W. 112. 

CAKRJEK. 

In an action of assumpsit against the pro- 
prietor of a cab for the loss of luggage, the 
promise of the defendant was alleged to be, 
“ safely and securely ” to convey the plaintiff 
and his luggage : H(dd, that this allegatipn was 
sustained by the ])romise implied by law to use 
due and reasonable care in that behalf, as the 
allegation must be construed with reference to 
the character of the bailee sought to be charged. 
Ross V. Hill, 3 D. & L. 788. 

Cases cited in the judgment : Coggs v. Bomard, 
2 Ld. Raym. 909 ; 1 Salk. 2G ; 2 Salk. 733 ; 3 
Salk. 11 ; Harris v. Ccstar, 1 C. & P. 636. 

chartkb-pabty. 

Construction of. — A charter party provided, 
that the ship should sail, to any safe island^ or 
islands on the south-west coast of Africa, 
agreeably to instructions which were , to be 
given to the caj^tain in due thne by the char- 
terers or their agents, anifl there load frofe the 
facias of charterers a fuff cargo of 
or other lawful prpdu^, j^hfeh cHairteferB 

bound them selves 7t6 prbyVfl^’; so 

Jhuded^ Bhot^ proceed thefdWith to ai sdfe 
ip tlie iCfnited KingSom^^^ 
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oa^bein^ paid freight at 37. 18^. per tbii, the I 
freight to be paid on unloading and right de- J 
liosry of the cargOy one third in cash, bn arrival 
at:port of destination, and the remainder bv 
approved acceptances at three months, or cash 
equal thereto, &:c. And it was further agreed, 
that, in case the charterers* agents should be 
unable to furnish a cargo of guano at the ports 
or places therein provided, they should have 
power to send the vessel to any other safe port 
or ports, place or places, for the purpose of ob- 
taining a cargo of guano in the manner afore- 
said, or of other goods, &c., in which case they ^ 
were to pay for such scr\dce as hire for the :■ 
said vessel, after the rate of ISs. Gd. per ton ' 
per month, such pay or hire to commence from | 
the day of the vessel’s clearing outwards at the 
Custom-House, T^ondon, and to terminate itpon'. 
the vessers return 1o her of delirerj/^ as : 
thereinbefore provided for^ and the discharge of ; 
the cargo. If the freighters’ agents intended so 
to e»iip]oy the vessel, they were to give tlie 
master written notice of such their intention, 
on production whereof, the freighters engaged; 
to pay the owner, in cash on account, three 
months’ j)ay for the hire of the vessel, and the 
balance to be paid on the vessel* s return as 
aforesaid. ’ 

The charterers instructed their agent on the i 
south-west coast of Africa that the ship should > 
proceed according to his instructions, and that \ 
in case she should not find a cargo, she should • 
proceed where he deemed it likely to ])rocure ; 
one. The vessel sailed, pursuant to tlie char- \ 
terers’ directions, to an island on the south- | 
west coast of Africa, where tlic agent met iier, ; 
and informed the captain that there was no 
guano to be had there, and that he must pro- i 
cure a cargo in Saldanha Bay, (another place i 
on the same coast.) and must proceed to the ; 
Ca])e for a license to load there, 'fhe vessel . 
accordingly sailed for the Cape, hut being there 
required to enter into an engagement to sign • 
and hand over bills of lading for the cargo as a . 
security for the charges of the license, the cap- ! 
tain refused to do so unless the agent would 
make the freight payable according to the timej 
employed, instead of according to the weight 
of the cargo ; and the latter accordingly gave 
the captain notice that he engaged him upon 
time, according to the latter clause of the 
charter-party : Held, that, under such circum- 
stances, this clause had come into operation, 
and that the time freight was recoverable. 

The vessel, having loaded a cargo of guano 
at Saldanha Bay, proceeded therewith to 
England, and, under the charterers’ instruc- 
tions, went to Southampton to discharge her 
cargo. ITie charterers wrote to the captain 
there, stating that, without prejudice to the 
charter-party, or any dispute connected with 
the vessel, their wishes were, that it should be 
landed and warehoused in the Southampton 
docks in bulk, which was accordingly done : 
Held, that upon such landing of tfce cargo, the 
balance of the freight became payable. Fenmck 
V. fioyd, 15 M. & W. 632. 


CONSlbERATION. 

See Quarontee^ 

CONTRACT. 

Construdtion of. — A. sells goods to J5., to be , 
paid for partly in cash, and the residue by bills 
at intervals of three months each : The pay- 
ment of the money and the delivery of the biUs 
do not constitute a condition^ so as to entitle A. 
upon non-payment of the money and non-de- 
livery of the bill, to sue as for goods sold and 
delivered, without waiting the e.xpiration of the 
credit. Nor can such action be maintained for 
the amount of the stipulated cash payment. 

A.*s remedy is, by special action on the ex- 
jiress contract. Paul v. Dod, 2 C. B. 800. 

CONTRACT OK SALK, 

JkTade by party as agent, he being the princi- 
pal. — Where the plaintiff made a written con- 
tract for the sale of goods, in which he de- 
scribed himself as the agent of A., and the 
buyer accepted and paid the price of a portion 
of the goods, and had then notice that the 
plaintiff was himself the real principal in the 
transaction, and not the agent of A. : Held, 
that the plaintiff might sue in his own name 
for the non-acceptance of and non-payment 
for the residue of the goods. Rayner v. Grute, 
15 M. & W. 359. 

CORPORATION. 

Merger of franchise. — A corporation, which 
had an immemorial right to the oyster fishing 
in a navigable river, to be managed by certain 
functionaries and courts of the corporation, be- 
came, in 174f), by the ouster of several of its 
members, unable to continue itself, or to carry 
on the management of the fishery. In 17GH, 
the corporation was re-incorporated by charter, 
under tlie old name, and the charter ratified, 
confirmed, and restored to it all fisheries, &c. 

Held, that there having been no actual dis- 
solution, the fishery had never come to the 
crown, and wovdd therefore be in the corpora- 
tion as it existed under the new charter. 

Qu€F.re, Whether if the fishery had come to 
the crown, it could (after Magna Charta) have 
been re-granted by charter. Mayor of Colches^ 
ter V. Brooke, 7 Q. B. 339- 

Cases cited in tlie judgment : Ilex v. Passmore, 
S '\\ R. 199 ; Hex v. Mayor of London, 1 Show. 
274, 280. 

ELKCTOR. 

Liability of returning officer for refusing vote. 
— In case against a returning officer, for refus- 
ing to admit the plaintiff’s vote at an election of 
a borough member, the first count — after stat- 
ing the writ and prec^t for the election — al- 
leged, that the plaintiff was a burgess, that his 
name was on the register of voters, that he 
tendered his vote for one of the candidates, 
and answered in the affirmative the questions 
authorized by the 6 & 7 Viet. c. 18, s. 81, to be 
jiut by the returning officer, and was ready and 
offered to take the oath prescribed by s. 82 ; 
but that the defmdant, being returning officer, 
wrongfuUy^ f^uA^^ ond wilfully inten(iitt0. 
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to injure the plaintiffs and to hinder and dis- 
appoint him of his privilege of and in the pre- 
miseSj refused toj)ermit the plaintiff to give his 
vote, or allow the same to be entered and re- 
corded, and a burgess was elected, the plaintiff 
being so excluded from giving his vote. To 
this count, the defendant pleaded, that the 
])lamtiff was not a burgess of the borough duly 
qualified or entitled to vote in or at the election 
therein mentioned : Held, that the plea was bad 
for aml)igiiity. 

The 2nd count — after stating the writ and 
precept, and that the ]>laintiff was a burgess 
and on the register — ])roceedcd to allege that 
he tendered his vote for one of the candidates ; 
that it was the duty of the defendant, so being 
such returning officer, to allow such vote to be 
entered and recorded, and cast up in the poll- 
books ; that he was requested so to do ; but 
that lie, contriving and wronyftdiy and fradu- 
lently and wilfully and maliciously ini ending to 
injure and damnify the plaintiff, and to hinder 
and disappoint, and dcjirive him of the benefit 
of bis right and privilege aforesaid, instead of 
entering and recording the plaintiff's vote in 
the jioll- hooks, to the end and intent aforesaid, 
refused so to rcceiv^e the same, or to admit and 
allow the same to be so entered and recorded, 
to the end and intent aforesaid ; but, on the 
contrary thereof, caused the vote of the jdaintiff 
to be entered in the column of rotes tendered in 
the poll-l)ooks, and at the close of the jioll re- 
fused to reckon, include, and cast up, and did 
not reckon, &e., the plaintiff ’s vole among the 
votes given for that candidate; -wherehy the 
j)lain tiff' was deprived of tlie benetit of his right 
to vote at that election. 

Semljle, that the count disclosed a primd 
facie cause of action. 

'I'he 3rd count, tnfter stating the writ and 
precept, that the plaintiff' was a burgess and on 
the register, and that he tendered lji« vote, al- 
leged that it was the duty of the defendant, as 
returning officer, to enter the vote on the poll- 
books without entering into or allowing a 
scrutiny ; but that the defendant, knowing the 
premises, but contriving and wrongfully, frail- 
dulenlly^ wilfully, and. maliciously, intending to 
injure and damnify the plaintiff, and to delay 
him in the exercise of his privilege of voting, 
and deprive him of the benefit of his said pri- 
vilege, wrongfully ordered and allowed a 
scrutiny to be held with regard to the plaintiff’s 
vote, and his right and qualification to vote, 
and wrongfully took upon himself t-o adjudge 
and determine, at and after such scrutiny so 
ordered and allowed, that the plaintiff was not 
entitled to give, and had no qualification 
enabling him to give, his vote at that election ; 
whereby the plaintiff' was delayed, hindered, 
and obstructed in the exercise of his said pri- 
vilege of voting, and a burgess was elected for 
that parliament, the plaintiff’s vote being so 
hindered and obstructed, &c. : Held, that this 
count also disclosed a . primd facie cause of 
action, inasmucii as it possible that the 
delay arising from the holding of a scrutiny, 
(which is prohibited by the 6 & 7 Viet. c. 18, 


8. 82,) might have had the effect^ of preventing 
the plaintiff from exercising his right of voting, 
and, if so, that the action would be maintain- 
able, the act of the defendant being wrongful, 
and having caused a particular damage to the 
plaintiff. Held, also, that the words subse- 
quent to the per quod amounted to an aver- 
ment of matter of fact, and were not mere 
matter of legal inference from the preceding al- 
legations. Pryce v. Belcher, 3 C. B. 68. 

Cases cited in the judgment: Blofield v, Payne, 
4 I1.&: Ad. 410 ; Taylor v. llenniker, 12 Ad. 
& E. 488; 'I he Tonbridge Dippers’ case, Wol- 
ler V. Daker, 2 Wills. 422 ; Colson and Perry’s 
case, 2 Iloll. Pep. 379; Mary’s case, 8 Co. 
liep. 113. 

See notes on this case, p. 498, ante. 

EXTENT. 

ScLfa. — Commission to find debts. — Inqui- 
sition. — Upon a scL fa. to recover a sum of 
money fountl due to the Crown for duties of 
Customs by an inquisition taken under a com- 
mission to find debts, it appeared on the record, 
that the commission, which was tested the 21st 
Feb., and returnable the 15th April, 1843, 
authorised the commissioners to inejuire 

whether J. D. is now indebted in any and 
what sums of money, &c. The inquisition 
was taken and returned on the Ist March, 
1843, and the jury found that S. D, was, on the 
day of taking that inquisition, indebted to the 
Crown in 2627. 10^?., for the duty of Customs on 
silk imported by him between the 8th and 14th 
day of Feb., 1841, and that the said sura, and 
every part thereof, still remained due and un- 
paid : Held, that this finding was good in form, 
and was warranted by the commission. 

TTic sci.fa. was tested on the 30th of March, 

3 843 ; Held, that its having issued before the 
return-day of the commission, was a mere 
irregularity, and not ground of error. Dean v, 
Regina, 15 M. & W. 475. 

GUARANTEE. 

1. Construction of. — Sufiiciency of consider a* 
tion. — A declaration by A. against B., upon a 
guarantee stated, that in consideration of ad- 
vances already made by A., and that A. would 
from time to time make advances to C., B. 
promised to pay A. the last-mentioned ad- 
vances. The consideration on the face of the 
guarantee was, in consideration of advances 
made and to be made by A,, or by any other 
persons of whom A.\s firm might from time to 
time consist Held, a variance. 

The guarantee was addressed, in the alterna- 
tive, *‘To Messrs. A. & Co., or the person or 
persons for the time being, carrying on the busi- 
ness ” of that firm : Held, no variance, no 
change in the firm having in fact taken place, 
or, that if there were any variance, such vari- 
ance would be amendable under the 3 & 4. W, 
4, c. 42, s. 23. 

The breach assigned in the declaration wa;G^ 
that the defendant had not guaranteed the pay<4 , 
ment or paid. The defendant ^pleaded, mpgr 
alia; that he h^d puaranteed the payment : Held, 
that the words in the breach were not to be 
understood as used disjunctively, and that proof 
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that the defendant had executed tlie instrument 
of g^rantee^ did not entitle him to a verdict on 
that i£:^ue. J^oyd v. Moyle, 2 C. & B. 644. 

2^\Cons£deratloji. — Held, that no considera- 
tion appeared on the following guarantee 
*M843, June 28, Mr. Price; I will see you 
paid the OL or 10/. worth of leather, on the Gth 
of December, for Thomas Lewis, shoemaker.” 
Price V. Richardson, 15 M. & \V. 539- 

Case citcid in the judgment : Wain v. Warltcrs, 
5 Kust, 10. 

3. Construction of. — Liability of yuarantor 
for due payment of bill of exchanye. — 1 )eclara- | 
tion in assumpsit on a guarantee stated, that I 
the defendant ])roinised the jdaintiffs to : 
guarantee to them the due acceptance and pay-* 
ment of two bills of exchange drawn by if., ; 
being the amount of an invoice of tlic plaintitls’i 
of goods shipped by them ; and that, as the; 
defendant inid not then heard from K. if the 
invoice had been found correct, the defendant: 
was to have the reserve c us tomaiy under such | 
circumstances.” The terms of the guarantee' 
were, that the defendants guaranteed the due: 
acceptance and })ayment of the bills, &:c., and ■ 
it proceeded thus : — “As we have not heard' 
from Mr. K., if your invoice has been found ; 
correct, we claim this reserve, as customary! 
under such circumstances.” It appeared that ■ 
the invoice was in fact correct : Hehl, that there ; 
was no variance. Ackermann v. Ehreusperyer, j 
16 M. & W. 99. ! 

3. Interest. — A party who guarantees the due I 
payment of a bill of exchange by the acceptor, ’ 
is liable for interest upon it, if it he not paid 
when due. Ackermann v. Ehrensperger, 16 M. ■ 

& W. 9y. 

HACKNEY CARRIAGES | 

Liability of projirieior of. — In assumpsit j 
against a cab proprietor, the declaration stated, I 
that the plaintiff hired the vehicle, and that, in ; 
consideration of the premises, and that the ' 
plaintiff* with his luggage, would become ai 
passenger, and of certain reward, the defend- : 
ant promised the plaintiff to carry and convey | 
him and bis luggage safely and securely from, j 
&c., to, &c, and alleged a loss of part of the ' 
luggage by the negligence of tlie defendant’s | 
sen'ant : that the declaration was suffi-i 

cient to charge the defendant for a breach of i 
his imi^lied duty to use an ordinary degree of! 
care; the words “safely and securely” not! 
necessarily importing a more extended liability, j 
Ross V. Hill, 2 C. B. 877. ' 

Cases cited in tJje judgment : Harris v. Costar, 

1 C. P. 6S7 ; Coggs v. Bernard, 9 Lord 
llaym. 909; 1 (Jom. R. 133; 2 Salk. 735; 
rSniitli’s leading Oa. 82. 

IMPRISONMENT. 

What is. — Plamtiff, attenipting to pass in a 
particular direction, was obstructed by defend- 
ant who prevented him frp^ agoing in any di- 
rection 'but one, npt being that m wmeb, he had 
en^voured to, p^s. . lUid, fuo mpr^op.inenL^^ 

And this, whether the plaintiff had or bad 
not a right to pass in the first-mentioned di- 
rection. 


P^'Pattetemij • Coleridge, and 'Williams, js. ; 

Lord Denman, C. J. JBird v. 
JirmeAv? Q. B. 742; 

INSOLVENT DEBTOR, 

To an action T)y an indorsee against the ac- 
ceptor of a bill, the latter pleaded, that liefoh? 
the commencement of the suit, a petition fbr 
his protection from process was duly, and ac- 
cording to the statute, presented by liim to the 
Court of Bankruptcy ; that afterwards, and be- 
fore action brought, a final order for protection 
and distrilnition was made in the matter of the 
jietition, by J. E., a commissioner of the said 
court, duly authorized in that behalf; and that 
the causes of action in the declaration were con- 
tracted hefoiv the date of filing the petition : 
Held, on special demurrer, that this was a suffi- 
cient plea in Imr, within tlie 5 tK: 6 Viet. c. 116, 
8 . 10. Cook V. ilenson, 1 C. B. 90 S. 

INSURANCE. 

Construefire total loss. — A policy was ejected 
upon Vi ship, valued at 17,500/., from Chinn to 
INladras, whilst there, and liark to (Miina. The 
ship had originally been purchased by the 
owners for 11,000/., and was, at the time of 
effecting the ])olicy, together with her stores, 
seamen’s wages, anil other matters not consti- 
tuting her j>erinanent value, of the value to the 
jdaintiffs, of the sum mentioned in the jiolicy. 
Daring the voyage, the ship was damaged by 
the perils of the sea, so as to become incompe- 
tent to proceed on the voyage, unless repaired 
at an expense of not less than J0,500/., and 
being so repaired , she would have been won 
a sum not e.xceeding 9,000/., which was her 
marketable value at the time of tdlecting the 
policy, and immediately before the damage. 

Ujion a special verdict finding the above facts, 
and also finding that a prudent owner, lieing 
uninsured, would not have repaired the vessel, 
and that she was duly abandoned ; Held, in af- 
firmance of the judgment of the court below, 
that the underwriters wc;e liable as for a total 
loss. Irriny v. Manning, 2 C. B. 7S4. 

Cflse citnd in tlj«^ judgment; Allen v. Sugrue, 8 
JL &i C. .168 ; 3 Mann, tk, R. 9. 

JOINT-STOCK BANK. 

Partner . — Liability of quoad \ird parties 
dealing with the firm.— A. R. C. and D., who 
carried on business under the firin of G. P. and 
Co., in 1840 opened an account with a banking 
company, established under 7 (ieo. 4, c. 46 ; 1 
& 2 Viet. c. 96, and 5 & 6 Viet. c. 85. In 
1842, A. retired from tlie firm, but this fact 
was not advertised in the London Gazette, nor 
was any alteration made in the pass-book ; 
Held, that the mere fact of D., one of the firm 
of G. P. and Co., being also a director of the ^ 
hanking company (but hiviz^ as such no share ; 
in the management of or interference in the - 
banking accounts), did not amount to ndticiii^ 
actual or constciictivei.^ to < the bank, of the ' 
diMOl^fetion, so aaRp discharge Jl. in respactroi^; 
a debt subsequently accruing, — a banking com- 
pany so established, differing in this respect 
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from an ordinary trading pa;:tniersliip, :i be ew work as a crown- 

V, Page, 3 (v. B. 16. glass 'iiaaker,' <?isiTa!^ by the piece, and 8lJ 



^ notice or a month’s wag^ i 

LOTTERY that this agreement bound the plaintiffir* 

dol,. for ^jey hj .ni rrce^a, .he .W' 

therefore, a good consideration for L/s contract 
to serve for the 7 years, and the agreement 
was not in unlawful restraint of trade. Pilking-^ 
ton V. Scott, 15 M. & W. 657 • 


fendgnt pleaded, that a certain race was about 
to be run, and that an illegal game called a 
lottqr}% not authorized by law or act of jiarlia- 
incnt, was set up by the defendant for certain 
suljscribers of IL each, (in the whole amount- 
ing to 1 55,) to be paid to the defendant under 
regulalious in substance as follows : — ^^Hiat the 
subscriber whose name should be drawn out of 1 
a box next after the name of the horse (drawn 
from anotljor box,) which liorse should be 
placed first in the race, sliould be entitled to 
receive from the defendant 100/. "I'he plea 
then alleged that the subscrijitions were ])aid 
')y the plaintiff and others to llie defendant, 
and tliat the plaintiff, under the regulations, 
became entitled to the lOO/. : Jleld, that the 
plea disclosed a transaction within the prohi- 
bition of the Lottery Acts, 10 & 11 W. 3, c. 
27 f and 12 G. 3, c. 119. Allitori v. Nutt, 1 
C. B. 971 


Case ciu*d in tin* judgment : Hitchcock v. Co- 
ker, 6 Ad. cS: KU. MO. 

MONEY HAD AND RECEIVED. 

1. (S'., the owner of a farm, orally oinployed 
defendant to se?ll it for him. Defendant, with- 
out naming the seller, agreed, by written me- 
morandum, to sell the farm to the plaintiff for 
2,700/., and gave instructions to an attorney to 
prepare a contract of sale by S. to plaintiff. 
Plaintiff paid defendant 100/. deposit in part of 
the purchase-money, and afterwards signed the 
contract of sale by S. to himself, by which 
contract he agreed to pay down immediately on 
its execution 100/. as a dei)osit, for v»diicn S, 


Hdu„ also, that, supposing the transaction to nndertook to ])ay interest at 4 ])er cent, till the 
be a bet, it was an illegal bet. Alfport v. Nutt, . completion of tljc piu*cha.sci. The contract was 
1 C. JL 9/1. afterwards rescinded for want of title in the 


lh/(L alt o, that the })lca wUsS good in form, 
as setting up the illegalit)'' of consiileration b5’ 
statute. Allport v. Nutt, 1 C. B. 974. 

See Thorpe v. Coleman, 1 C. B. 990. 

MAKRIAOE. 

Assumpsit. The declaration alleged 
promise to marry within a reasonable time 
after tlie (hfendant should be thereunto re- 
(piestt'd by the plaintiff and witliout averring 
a re(piest, stated for breach that the defendant 
had wiv)ngfully married another ])crson. Plea, 
that the defendant w'as never requested to 
marry the i)]aintiff : Held, on special demurrer, 
that tlie declaration was good, as showing a 


seller, S. Defendant, before he had notice of 
the rescinding, paid S, 5i)L, and retained the 
Other 50/., though without the consent of S., 
under an agreement hy S, to give him one-luilf 
of any amount above ‘2,G00/., wliich defendant 
might get for the fariii : Urdd, that plaintiff 
could not recover any pr4rt of the 100/. from 
defendant. Jlurbyx. Baker, Id M. cc W. 26. 

2. Jjegacu — Priorilfj of caniracl, — The de- 
fendant, as the agent of an executor, wrote to a 
legatee informing him of his legacy and its 
amount, and stating that he would remit it in 
any way the legatee might suggest, lie tmns- 
acled the business necessary for the trai^sfer of 
. , _ the legacy, and remitted to the legatee the 

breach of contract by the defendant, wliich clis-j amount of tlie legacy, minus a sum deducted 
jiensed with any necessity for alleging a for expenses : i/e/d, that the defendant was, not 


request ; and that the plea was consequently 
Tiad. Short v. Slone, 3 D. & L. 580. 


Case (lileil in the jmlgnient : Ilarnsnn 
ul ux., 1 LiL Kavm. 385; 1 Salli 
Mod. 214. 

MASTER AND SERVANT. 


V, Cag 
24; 12 


liable to the legatee, in an action for money had 
and received, from the sum so deducted. Bar* 
low V. Browne, 10 M. & \V. 1*26. 

And sec Assimpsif, 1. 

PARTNER. 

1. Liability of quoad 3rd parties dealing 
Agreement in restraint of trade, — The plain- with the firm, — One who takes a share of the 
tiffs agreed in writing with Xi., that * 1 x 0 should profits as such, of a trading concern, thereby 
serve them for seven years as a crown-glass becomes a partner as to 3rd persons, on the 
maker ; that he should not during that term ground of those profits forming a portion of 
work for any othm* person without their the fund upon which creditors have a right to 
license ; that they might deduct from his rely for payment. Yet the receipt of a per 
wages any fine he might incur for breach of centage upon the gross amount of sales made 
their nilea : that during any depression of to certain customers, by the petson who recom- 
trade he should be paid a moiety of his wages:; mended such customers, does riot constitifte 
that if ho should be sick or lame, tbo plaintiffs, hiin a i[iartner as a^inst 3rtl persons. ' ? ’ . 

should be at liberty to emidoy any other person ' , A,, Ayhp wks eemcern^d | iii a colli^, itt 
in his stcadi without paying him any wagen^.. built'and istocked a general sh<^%l < 

that the pkiintifi& alioidd pay hu^^ so asi; the ^ 
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ing goods to the workpeople/placing'B. theore' 
to conduct the busineBS ; A. receiving for his 
own use T per cent, upon the amount of 
the gross sales made to the miners; and 
B. taking all the rest of the profits of the 
concern, from whatever source derived. A/s 
name appeared over the shop-door, and in the 
excise licences; and down to the year 1834, all 
the goods supplied to the shop were purchased 
and paid for by or in the name of A. In that 
year it was agreed between A. and B., that the 
latter should thenceforward buy all goods that 
were required for the shop, and that the former 
should receive 5 per cent, upon the amount of 
sales to the miners. After this new arrange- 
ment had been come to, ii., who had several 
other shops, opened an account with a bank at 
Holywell, and, on the failure of the bank in 
1839, there was a balance due to tlie bankers 
on that account, exceeding 2,{K)0/. 'riiere was 
no evidence to show that credit was in fact 
given to A, by the bank, or that they were 
aware that his name had been placed over the 
shop-door, or that they supposed him to be a 
partner at the time the debt was contracted. 

In an action by the assignees of the bankers 
against A* and 2J., to recover the balance, the 
jury having negatived tlic existence of an actual 
partnership between A. and if., or that A. had, 
with his own iDermission, been held out as a 
partner, the court refused to disturb the verdict. 
Pott v, Eyton, 3 C. B. 32. 

Cases cited in' the judgment : Dry v. JJosvrell, 1 
Campb. 329; Benjainin v. Porteus, 2 li. Bla. 
590; Exparte Hamper, 17 Ves. 404; Exparte 
Watsun, 19 Ves. 439, 

2. Surety. — Release. — ^AVliere, on dissolution 
of a partnership, two of the partners agree, in 
consideration of a sum of money secured Ijy 
the bond of a third partner, to pay all the 
debts, and to release him from all liability as 
to the joint concern, the third partner becomes, 
as between the other two partners and himself, 
a surety only in respect of those debts. Rodgers 
r. Maw, 4 D. & L. 66. 

3. The plaintiff and the defendant were 
partners. They dissolved the partnership, the 
plaintiff agreeing to take all the debts of the 
firm upon himself, and to release the defendant 
from liability, and the defendant giving him a 
bond for a certain sum payable by instalments. 
The jdaintiff failed to pay a debt due from the 
firm, whereupon the creditors sued the defend- 
ant, and obtained judgment, and issued a fi. fa. 
under which the sheriffs seized and sold the 
defendant’s goods, and out of the proceeds paid 
the debt, 

Semble, that, in an action on the bond, the 
defendant was entitled to set-off, as money paid, 
the sum so paid by the sheriff. Rodgers v. 
Maw, 15 M. & W. 444. 

And see Joint-Stock Bank. 

PABS£NGJBR« 

IdaliUty of coach proprietors.^ — A. contracts 
wU^ B., a coach proprietor, for three seats in a 
coach firotn F; tb ' iiauiely; two aiid 


(Hie outside. When the coach had proceeded 
about half the jmirne}^ B. takes up more pas- 
sengers than he was licensed tci carry, where- 
upon and the other person inside leave the 
coach, and the passenger outside, not then 
being able to obtain the luggage, goes on to the 
end of the journey. 

Held, that J3. was not entitled to recover 
from A. the euin agreed to be paid for the 
seats, nor was he entitled to recover anything 
under the indebitatus count for work actually 
performed, Pickford v. Lacon, 34 L. O. 181. 

I PATENT. 

! 1. JAqaidnted damages. — By articles of 

j agreement between and B., after reciting 
; that A. had invented a parasol upon a new 
; principle, it was agreed that B. should be per- 
mitted to manufacture it ; and that, if B. 
should, pending the agreement, manufacture 
parasols without making the stipulated pay- 
ments, or do anything whatever to prejudice 
A.'^s right and title to the invention, he should 
pay A. 100/. as licpiidated damages. 

In case for breach of this agreement, the 
declaration allege il that A. was the proprietor 
of a new or original design for an article of 
inanufactui-e, having reference to a purpose of 
utility, so far as the design was and is for the 
shape or configuration of such article, tliat is 
to say, of a new and original design for the 
, shape and configuration of a parasol, for the 
purpose of opening and closing the same with 
one hand, and wiiich design had not before^ or 
at the time of registration been published ; 
that such design w as duly registered accord- 
ing to the 6 Ik 7 V'ict., c. 63 ; and that B. 
published a circular stating J.’s design to be 
an infringement of a patent previously granted 
to C. 

B. pleaded that A. was not, before or at 
the time of the registration, the*, inventor or 
proprietor of a new or original design for 
the shape or configuration of a parasol, not 
published before or at the time t)f the said 
registration, mndo ef forma. Held, that this 
plea did not raise the question— wdiethcr or 
’ not the alleged invention of A. w^as the proper 
: subject of a certificate of registration under the 
stats. .5 & 6 Viet. c. 100, and G & 7 Viet., c. 65. 

* MilUagen v. Picken, 1 (". B. 799. 

I 2. Trust for foreigner. — Argumentative de^ 
nial that grantor was true and first inventor . — 
; Sufiiciency of sperificatinn. — A patent granted 
to a British Rubject, in his own name, for an 
; invention communicated to him by a foreigner, 

: the subject of a state in amity with this coun- 
! try, is not void, although such patent be in 
truth taken out, and held by the grantee, in 
trust for such foreigner. 

In such case, the grantee is the true and 
first inventor within this realm, within the 
Stat. 21 Jac. c. 3. 

In case for an alleged infringement of a 
patent so granted, the defendant pleaded that, 
by an agreement made in Frcmce, between the 
original inventor and' the King or the Frendh, 
I the lbiixier; obnriderations therein ‘ihmi* 
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tioned,, assigned the invention to the French 
government^ and that, by virtue of that agree* 
ment, and by the laws of France, the invention 
became vested in the King of the French, in 
right of his crown, who thereby became entitled, 
by the laws of France, to vend and publish the 
invention, as well in that country as in Great 
Britain and Ireland, and in any other country; 
pr place where he should think fit, without 
any license from the inventor, concluding; 
“wherefore the said letters -patent were and 
are void,” &c. : Held, that the plea was had in 
substance, inasmuch as it contained no denial 
of the allegatir)n that the patentee was the true 
and first inventor within this realm, which is 
all that is necessary to sustain the validity of 
the letters-patent, in respect of the granting 
thereof. 

Held also, that the circumstance of the ori- 
ginal inventor having, for a valuable considera- 
tion, parted with his interest in the discovery 
to a person in France, was no bar to his right 
to take out a patent for the same invention in 
this country. 

A further plea contained an additional alle- 
gation, that the Jving of the French had openly 
publisiicd and made known tlie invention, and 
the manner of performing the same, to the; 
people of France, for the use and benefit of' 
that petjple, and of all other nations and people ; 
in the world, as a free gift and benefaction for 
the Ijcnefit of all mankind, without limitation 
or restriction, whereby, according to the laws | 
of France, the defendants became and werej 
entitled to use, exercise, and vend the saidj 
invention in any country or place, at their free 
will and pleasure, without the leave, or license, 
or hindrance of tlie original inventor, &c. : 
Held, that the plea afforded no answer to the 
action. 

The title described the i)atent to be for “ a 
new ot' improved method of obtaining the 
spontaneous reproduction of all the images 
received in the focus of the camera t)bscura 
Held, that tliis was sufficiently ])rfcise and 
certain. Beard v. JLgertun, 3 C. 15. 97* 

Cases cited in the judgment: Case of Monopolies, 
J-)jircy V. Allen, Noy. Hep. 173; 11 Co. Hep. 
3*1; CJoiliworkers of Ipswich, Godbolt, 25:2 ; 
Bloxain v. Elsoe, 1 C. & F. 553 ; R. & M, 
157 ; 6 li. & C. 169; 9 D. & H. 215 ; Chap- 
pell V. Purday, 14 M. & W. .313 ; Neilsoii v. 
Ilartford, 8 M. & \V. 806 ; Nickels v. llaslaui, 

7 M. & G. 373 ; 8 Scott, N. H. 97, 

PKINCIPALi AND AGENT. 

See Agent • Contract of Sale» 

PRINCIPAL AND SURETY. 

Composltioni deed, — Reserve of remedies 
against surety plaintiff, a shareholder in 

a banking company, became a surety for ad- 
vances to be made by the company to tlie de- 
fendant. The defendant afterwards ^ecuted a 
composition deed, to which the plaintiff and the 
banking company were parties, whereby he as- 
sailed his property to trustees for the benefit* 
of, hie ^creditors: and this deed contained a* 
stipidation for a.Teaerva of remedies against j 


sureties for the defendant. The plaintiff having 
been compelled to pay the debt to the banking 
company i Held, that he was entitled to recover 
back the amount, in an action for money paid^ 
from the defendant. Kearsley v. Cole, 16 M. & 
W. 128. 

Cases cited in tlie judcjinent : Kxparte Davidson, 
1 Mont. D. & D. 648 ; Exparte Gifford, 6 \^es» 
805 ; Boultbee v. Stubbs, 18 Ves. 20 ; Exparte 
Glendinning, Buck’s B. C. 517 ; Smith v. 
Winter, 4 M. & VV. 5.54 ; Nicholson v. Revill, 
4 A. & E. 675 ; Clieetham v. Ward, 1 Bos. & 
1*. 630 ; Solly v. Forbes, 2 Brod, & B. 38 ; 
Lewis V. Jones, 4 B. & Cr. 51.5. 

See Bond, 2. 

PRIVILEGED COMMUNICATION. 

See Slander, 

PROMISSORY NOTE. 

What is, — The following instrument was 
held not to be a promissory note : — Drury v. 
Vaughan. In consideration of W. Drury not 
taking any further jiroccedings in the above 
action, I do hereby undertake with the said W. 
Drury, that I will pay unto the said W. Drury 
3/. 6s. every quarter of a year from this day, 
until the whole of the principal money now 
due from Messrs. J. & T. Vaughan to Mr, 
Drury, 26/. Is., with lawful interest for the 
same from the date hereof, be fully paid and 
satisfied, and the first of such quarterly pay- 
ments to become due on the 30th day of Octo- 
ber next. It is understood that this under- 
taking is not to be a release or a discharge of 
the note signed by Mr. .1. Vaughan and Mr. 
T. Vaughan to tlie said W. Drury, on the l)th 
I of March, 1840, but as an additionfil security 
for the above-mentioned amount now due on 
I such note, with the interest. Drury v. 
Macaulay, IG M. 8c W. 146, 

.SHERIFF. 

1. A sheriff having applied for relief under 
the Interpleader Act, a judge directed the goods 
to he sold, and the money paid into court, to 

j abide the event of an issue between the claiin- 
I ant and execution creditor. A verdict being 
found for the claimant, he then brought an 
action against the sheriff for breaking dnd en- 
tering his dwelling-house, and seizing and con- 
verting his goods- The court ordered that so 
much of the declaration as charged the defend- 
ant with seizing and converting the goods 
should be struck out. Abbott v. Rickards, 3 
D. & L. 487- 

2. The jdaintiff recovered judgment against 

the defendant for 61/., and a ca. sa. issued, in- 
dorsed to levy that sum, together with costs, 
&c. The sheriff barfing disobeyed a rule of 
court to bring in the body, an attachment 
issued against him, which was set aside on 
payment of costs, and on perfecting special 
bail. These terms not being complied with, 
owing to a mistake of the sheriff’s officer, a 
habeas corpus issued to the coroner to bring 
up the body of the sheriff. The sheriff therSr- 
upon took put a suaunous. to show ckinifiv 
simjt, complyiug the .prtfviMKv i 
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rifle, and i>aying the of the 

further proceedings under it should not be 
stayed* Before this surainonsvbecwne return- 
able^ the under-sherifF paid oyer to the .plains 
tilf ’s attorney the full amount of the penalty of 
the haihb^nd, and the costs. Tlie court made 
absolute a mle upon the plaintiff to refund to 
the sheriff the surplus beyond the ClZ. and 
costs. Rey, v. Sheriff of Middlesex^ 15 M. & 
W. 146. 

SLANDER. 

Priinleged communication. — Plaintiff inquired 
of defendant if he had accused her of using 
false weights in her trade. Defendant, in 
presence of a third person, answered : “ To be 
sure I did. You have done it for years.” 

Held, that the latter words were actionable, 
and not privileged by reason of the plaintiff’s 
inquiry; the evidence showing that such in- 
quiry was caused by a former statement of the 
defendant iiiriiself. Grl/fiihs v. Lewis^ 7 fi* B. 
61. 

Cases citpflin tlie judgment : Sniidi r. IMntliews, 
1 M. «S: Koh. lol ; 'I'oogood v. S[)yrine', 1 Cro. 
M. & K. 131 . S. C, 4 Tyr. 53‘> j Padmore v. 
l.awrenoe, 11 A. & K. 380 ; Warr v. Jolly, 6 
Car. cS: P. 497. 

SLAVE, EMANCIPATED. 

Coni met for transfer of services of ap^wen- 
iiced negroes formerly slaves. — Declaration in 
debt aluged: That, by agreeiiiont made, to 
wit, on the 2r)th of Septcniljer, 1834, between 
plaintiff and defendant, in consideration of 
7,800/., ]):.iyable as after mentioned, jjlaintiff 
did sell, assign, transfer, and make over all 
his right, title and interest in, and to the 
services and laliour of one liundred and dfty- 
tlirce ajjpn.nticed labourers, fonntTly slaves, 
belonging to plaintiff, for and during the term 
of their aj)preiiticeshijj to defendant, his lieirs, 
executor, or assigns, and engaged to warrant 
and ueiVnd him from all claims and demands 


pf the inst^^n^nts, and the time for paying the 
other two had (elapsed, he did not pay, &c. 

by the Court of Queen’s Bench, (on 
objection taken upon a.rgument of demurrer 
to a pleai) that it did not appear, bnd the 
court would . pot intend, in the absence ' *of 
express statements, that the agreement was' 
in any respect contrary to the law of England 
generally, or to stat. 3 & 4 W. 4, c. 73, s. 10 : 
That if the validity of the agreement depended 
on section 10, the plaintiff was not bound to 
state that any act of assembly, &c., mentioned 
in that clause, had been made and complied 
with, or that none had been made: And that 
the declaration was good. 

Judgment affirmed by the Court of Ex- 
chequer Clunnher. 

Plea 3, to the above declaration, tliat during 
the term for which the services were trans- 
I ferred, and before cither of the Inst instal- 
I rnents became due, plaintiff, against the will of 
; the defendant, removed the lahniuTrs from his 
plantation to that of the plaintiff, and then 
detained them fiom thence hitherto, and de- 
fendant has never had their services since the 
1 removal. And further, that the defendant 
^ declined to pay the last two instalments, and 
failed in the required payment of one, and 
thereupon the services of the labourers re- 
A^erted to jdaintiff according to the agreement ; 
and that all sums due at the time, of such 
failui e for the value or liirc of the labour while 
• defendant had tlie services were paid : Held, 
j by the Court of Queen’s Benc h, on demurrer, 
j a bad plea, as not showing that the plaintiff 
: exercised his right to reclaim, on defaiilt made 
I by the defendant. 

i Judgment aflinncd l)y the Court of Ex'jhe- 
! quer Cliamber. 

i Plea 1. That before either of the last two 
: instalments became due, the agreointait was 
’ rescinded by and with the conscnit of the ])lain- 
Uiff and dcfentUml. Plea 4. Tlial; the agree- 
jment was made at J>erbici-, in Britisli (jqiana, 


on, and, otherwise, as far as was in plaintiff’s ' lieawceii British r.ubjects, and was made for 
power, t(i guarantee the undisturbed iiosscssion I the purpose of transferring, and pnrjiorting 
of, the scr\'iccs of such labourers according to ; to transfer, the vertices of one hundred and 


law: and defendant ])ro;iiiscd to ])ay jdaintiffi fifty- thiTc labourers during their term of ap- 
the 7,^00?., in six instalments of 1,300/., at | prenticeship, according to the statute. That, 
specified annual periods : and it was agreed ! after sucli agreement, defendant had the ser- 
tbat, in case of failure in the required ])ay:nent I vices till the 1st of August, 1S3.S ; that in 
of anj’^ instalment, plaintiff slioukl he en titled • .July, 1838, the governor and council of Ber- 
to reclaim the services of siurli laliourcrs j bicc, according to the statute and usages of 
during the remaining term of apprenticeshij), | the colony, made an ordinance that all persons 
and the services should revert to plaintiff,— : who, on 'the 1st of August, 183S, were ap- 
defendant remaining liable for such sums as ! ])renticed labourers should, from that day, be 
should be then due for the value or hire of | discharged from such apprenticeship, And 
the labour during such j)criod as defendant j thereupon, and before breacli of tlie agree- 
should have received the services at tlie rate ment, the labourers were discharged, &c., and 
of 1,300/. per annuni. Averment, that de- the parties to the said agreement were pre- 
fendant had the services, to wit, from *the time vented and prohibited by the authority amre- 
bf making the agreement for and during the said from further performing the same. Aver- 
term of the appreritkbs^^ and plaintiff was njent, that defendant paid the instalments for 
always r6?idy and \idlHng- to warrant, &c., and the wbede time during which he had and could 
did warrant, &c./ ahiT bthefwise guarantee, by haw baye the services* Replication to plea 
&c., (in the tCrrhs'of the agreement ;) and de- 1. I’hat tliq, w^s not by arid with 

ieiidant had undisturbed i)DSses^i6n; &c. during tUd cqpsjeypii of phuhtij^" .tod defehdant fe^ihd- 
the tem; but, tohough defendtot- j)aid fo ed^r ' ^p, ,plea; 4.* parties Wer^ hot 
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prevented or prohibited by authority of the 
said ordinance from further performing the 
agreement. Iy$ues tl^ereon. 

On. a special case,, setting forth the plead- 
ings and stating that the ordinance was made 
as pleaded : Heldy by the Court of Oueen^s 
Bmcb, that the act of the colonial goveimor, 
determining the aiiprenticeship, was not such 
a consent of British subjects in the colony as 
would sujiport the averment of plea 1. And, 
as to ]dea 4, that the agreement was not a 
contract of hiring and letting, but an abso- 
lute contract for a sale and transfer of plain- 
tiff’s right to the services for a gross sum of 
money due in prif'senti, though payable by 
instalments ; and that jilaintiff was entitled to 
tlie last instalments, though tlie legislature 
had determined the apprenticeship before they 
became due. And that both issues must be 
found for plaintiff, and judgment entered ac- 
cordingly. 

Judgment affirmed by the Coui*t of Exche- 
quer ChamlKir. 

IMea 2. 1'hat ihc agreement was made in 
Guiana, , and for the jnirjiose, &c., (as in 
plea 4,) and that, before the agreement an 
ordinance was made by the government of the 
colony, enacting that no deed or instrument 
should lie good or valid in law to pass or con- 
vey, or affect, the ser\ ices of any apprenticed 
labourer, unless a ineinorandnm of such deed, 
&c. were made in a book to he kept for that 
purpose in the Colonial registrar’s ollice within 
one month after executing such deed, &c. 
Avernieiit, that sucli book was kept in the 
rifllce, hut that no memorandum of the said 
agreement was made acrcording to the ordi- 
nance within one month after executing the ; 
agrceiufciit. Ileplicatum, that no book was i 
kept for the purpose in the plea mentioned, ' 
Issue thereon. i 

Hdd, by tlie Court of Cliieen's Bench, that * 
although by the omission to register, the agree- 
ment so far became void that the vendee could 
no longer claim the services, it was not void as 
to the vendor’s claim for purchase money : 
that tlie vendee aiipcared to be the party wno 
ought to have registered j and that, if the orais- 1 
sion could have been a sufficient defence, the ' 
plea ought to have shown that the duty of re- i 
gistering lay on the plaintiff: and, a verdict 
having been taken for the defendant on the 
last-mentioned issue, the court gave judgment 
' for the plaintiff 7/071 obstante veredicto. 

Juilgiucut affirmed by the Court* of the Ex- 
chequer Cluunber, Mittelhoher v. Fullarton, 

6 Q.B. 990; Fullarton v. Mittelkotzer, G Q.. B. 

1022, 

STOCK IN BAST INDIA COMPANY. 

puii/ to trmisf pr stock .- — Condition. — Decla- 
ration in case, alleging that plaintiff was pos- 
,ses5ed of a share in the stock standing; in the 
bopTks of (lefendatits, the East India Cbnipanjs 
ip his name, wliicli; stocky according tp the 
statiifes, traritferable iri defeiidtiiiCs books | 
by defendants making, at reasonable timete, 
such transfer to any such person as the pro- 


prietor should require; and that; before the 
cornmittihg, &c;, no transfer of plaintiff’s share 
had beetii so made: by reason whereof it tVas 
dsfeddaitts’ duty to make and enter in their 
books, at all reasonable times, such transfer of 
plaintiff’s share as he should reasonably re- 
quire. That afterwards plaintiff requested de- 
fendants to make and enter in their books, cm 
&c., being the proper and usual time, a 
transfer of his said share to such person as he 
might name for that purpose at the time of the 
transfer : that afterwards, on &c., plaintiff was 
ready and willing to transfer his said share to 
. a proper person then about to he named by 
plaintiffs and who was then ready and willing 
I to receive the same, and was a person to whom 
I the same might be lawfully and properly trans- 
ferred : notice to defendants, and request to 
: them by plaintiff to transfer : whcreu])on it 
!was the duty of defendants to make, within a 
I reasonable time, a transfer of the share to the 
i midperson then about to he namv.ds and wlio was 
! then ready and willing to accept tlie same. 

^ Breach, that defendants, before jdaintiff had 
named the »said person to whom, &c., did not 
nor would, wlien so requested and authorized, 
or within a reasonable time, &c., make the said 
; transfer of the said share, or any transfer wdiat- 
; soever, hut refused to make and enter in their 
: hooks any transfer thereof to any person vvhat- 
I soever. 

Helds on demurrer to a subsequent pleading, 

! that the declaration showed no duty to enter a 
! transfer to a transferee not named at the 
time of the proposal to transfer; that the re- 
fusal alleged must be taken with reference to 
the demand, and that the declaration was bad 
in substance for not showing a breach cor- 
responding with the duty. Gregory v. The 
Fast India Company s 7 Q. B. 199 - 

surety. 

See Principal and Surety. 

TRADE. 

See Master and Servant. 

ARRANT OF ATTORNEY. 

Joint or several . — A warrant of attorney ex- 
ecuted by two persons, authorizing attorneys 
to a})pear “ for us and each of us,” and to 
receive a declaration “ for us and each of us,” 
in an action of debt, &c., and after judgment 
entered up, “ for us and in our name, and as 
our act and deed/’ to execute a release, of 
errors, &c., is joint only, and not joint and 
several. Dalrymple v. Fraser, 2 C. B. G98. 

WORK AND LABOUR. 

Where the appropriate remedy.— A. WJis em- 
ployed by B. to devise a method of curxqpg 
uacial tubing for the purpose of manufacturiiig 
life-buoys, of which Zi. was ! patentee : ^etd, 
that might recover compensation for 
labour and Stilh Rudrral^o t]ie value of the ia- 
liermls einnloyed by^him iu the, course, 
w;orki ,ui¥for;a epunf. for >vpi;k ; ia|)puj 5 j|uid 
materials. Grafton v. Armitage, 2 C. B, 33^. 

And see Assumpsit, 2. 
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ANNUAL REGISTRATION OF AT- 
TORNEYS. 


MASTER EXTRAORDINARY IN CHAN- 
CERY. 


Ik order to exikedito ^ pnparitioiM for die Sept trtk, I84r, both tnehuhe, 

r r whm ga%etteda 

Davies, James* Hereford. Sept« 14 o 


DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 


Annual Certificates of Attorneys, which are to 
be issued next month, it is desirable that the 
London agents shall fill up the declarations ac- 
cording to the 6 & 7 Viet. c. 73. The forms 
may be obtained (without expense) from the 

Secretaiy at the office of the Incorporated Law f,ob, Aui^oa 24 rt, to Sept, nth, 1847 , lioifc inclusive. 
Society, as the Registrar of Attorneys. witA dates when gazetted. 

We understand that whilst it will be an ac- Andrevr, John, and William Andrew, Manchester, 
commodation to the officer who has to examine Attorneys and Solicitors. Sept. S. 
these 10,000 documents, to receive them as Matthew and Cl.arles Fisher, 

early as possible, the convenience of the pro- Solicitors. Sept. 17. 

fession will be consulted by having their cer- Ellis, John Luttman, Richard Blagdon, and Henry 
tificates in readiness at the day appointed. I 'pfon, Petworth, Attorneys and Solicitors, so 

far a.s regards the said Jolin Luttman Ellis. 

. 


LEGAL OBITUARY. 


S7. 


Aug. 8. — ^William Thomas Paris, Solicitor, of j 
“ Aeecl41. 


England, John, and George Lawrence Shackles, 
Kingstou-upon-Hull, Attorneys and Solicitors. 
Sej>t. 3. 


Stroud, Gloucestershire. Aged 41. Admitted j Fennell, Edward Francis, llohert John Child, and 
on the Roll, H*. 1827. i William Robert Kelly, '.y*. Iledferd Row, 

Aug. 12. — Anthony Freeman Payn, jun.. So- j Attorneys and Solicitors, so far as rtt^ards the 

licitor, of Hythe. Aged 2.'i. Admitted on the | Kd«”‘rd Francis Fennell. Sept, :5. 

Roll, E, 1844, : Quilter, James, and John Taylor, 7, Clray’s Inn 


Square, Attorneys and Solicitors. Sc)>t. 10. 


THE EDITOR’S LEITKR BOX. 


Aug. 13. — George Abbey, Solicitor, of North' | 
ampton. Coroner for the county, and Secretary ' 
of the Northamptonshire Law Society. Ad" ‘ 
mitted on the Roll, E. JSIO. 

Aug. 20. — Henry Lucas, Solicitor, of New- * t v i . t 

portPagneU, Bucks. Aged .-,6. Admitted on j 

the Roll, E. 1814. i accustomed to submit to our readers tlio sub- 

Aug. 27 . — Joseph Ashton, of the Middle i Statutes, and to jmhlish 
Temple, Barrister-at-Law. Aged 27 • Called j them in extenso, with notes, in detached 
to the Bar 21st Nov. 1 845. | volumes. We have for several years included 

r,.. > V ^ Solicitor of . dl the I.aw Acts verbatim in the Legal 

]8\)6 ^ J^quare. Admitted on the Roll, 1. j Qi^servor ^ 

Sept. C.— William Scott I’eckham. of the | publi.shed, from the year 1831, in a 

Inner Temple, Barrister-at-Law. iWed 75. 1 ‘'^P^r^te form, “ The Analytical Digest of 

Called to the Bar 2ud July, 1813. j Cases reported in all the Courts.” We have 

Sept. 11 . — Clement Patteson, Solicitor, of i now incorporated the Digest of Cases into the 
T^^OO Admitted on the Roll, principal work. 'Thus all our readers have the 

S^t.’u.-CharlcsCook, Solicitor, of New ' f 7 

n. Aged 50. Admitted on the Roll E. ® ^ Decisions 

18. ’ ’ of all the courts. 

Sept. 15.--S. Barrett, of Lincoln’s Inn, Bar- formerly in the liabit of pub- 

rister-at Law. Called to the Bar of the Middle lishing div'ers volumes for professional use. 
emp e 24t e now intend to incorporate whatever may be 

^d^osanquetT L?,®M.^.?'laSon^^^^^ refl"' i^'h f • Y “J 

Majesty’s Justices of the Court of ( ’ommon ^ indispensable utility, as well 

Pleas. Aged 74. Called to the Bar by the the practitioner as the student. 

9th May^ 1800; ap- The suggestions for the Legal AlmanaCg 
a yiear-jBooA:, Remembrancer^ and Diarg for 
1848, shall be carefully considered. 


Inn, 

1818. 



the 


iSeptember 25. — Isaac Last, Solicitor, of obliged to G. J. for the Report of the 

mdlei^h, Suffolk, aged 6o. Admitted on%he Decision at the Judge*s Chambers, and shall 
«.ou, n.. 1817. 



DIGEST, AND JODBNAL DF JURISPRUDENGB. 

SATURDAY, OCTOBER 9 , 1847 . 

, « Quod magU ad nos 

Pertinet, et ncsciie malum est, agitamus.” 

Horat. 


recent alterations in the 

CRIMINAL LAW. 


dared to be simple larceny, or punisliable 
as such, and whose age shall not, in the 
opinion of the justices, exceed fourteen 
years, shall, upon conviction ber- 
JUVENILE oPFENDBRs’ ACT. justiccs assembled in pettv - 

The statutes passed inihe Session of usual place, and in ^ sessions, at the 
Parliament which has lately concluded, certain put"' .^peu court, be liable to 

effecting alterations in the Criminal Law, ' the .^iiment, at the discretion of 
although limited in number, are not devt>5'’ ^ascices. The person so convicted may 
of imwrtance. The acts falli" f **6 imprisoned m the common gaol or house 

in this description are. “K "'•I*** correction, for any term not exceeding 

c’ Aft” 1 C . ine ” Juvenile i throe months, wither without hard labour: 
Oltenueis itet, adjudged to pay any sum not 

exceeding 3/. ; or, if a male, may be once 


ine 

/ it 11 VlCt. C. 82; thc 
Thrcatei i^ettcrs Act,” 10 & II Viet, 
and the “Custody of Offenders’^ 
Act,’* 10 & 11 Viet. c. 67. All these 


privately whipped, either instead of, or in 
addition to such imprisonment. Moreover^ 


statutes have been printed verbatim in thc | upon tlie hearing of the case, if the justices 
present volume, and will demand attentive sliall deem the offence not to be proved, or 
perusal and consideration from those who that it is not expedient to inflict any 
are interested or engaged in the adminis- punishment, they may disun^s thc party 


tration of the Criminal law. 

The sliivenile Offenders’ Act," v^hen iu 
provisions come to be carefully examined, 
can scarcely fail to be deemed a grave cx- 


chaiged, on his finding sureties for his 
good behaviour, or without sureties, and 
give him a certificate of dismissal, which 
certificate, as well as a conviction, shall 


periment, involving the consideration of have the effect of releasing the person 


legal principles of acknowledged import 
ance. The avowed object wliich the 
framers of this measure had in view was, 
to avoid the evils of long imprisonment, as 
^regarded juvenile offenders, by allowing 
persons of this class to be proceeded against 


cliarged from further proceedings for the 
same cause. It is also provided, that if 
tile justices shall be of opinidh, before tho 
perison charged has made his defence, that 
the case is a fit subject for indictment^ 
they may decline to adjudicate thereupon, 


in a summary manner, without the inter- summarily, or if thc person charged, upon 


vMtion of a jury. To effect this object 
the act provides^ that every person who 
•hall be charged vrith having cemmitted, or 
sdtempted to commit, or with having been 
atdiqg, abetting, counselling, or procuring 
the commiesten of any o8mo*i which ni^ 


being called upon for his defence, refbsaa 
to have hi* case summarily disposet! of, it 
shall be dealt with by the justicea as 
diis act had not passed. 

The latter provision materially diminhlMii 
the fbeling of jealousy witii which, we e<NS» 


now or hereafter be by lair deemed or diN fbss, we regard all attem|>ti to eu^rwiSt 

that noli mneh decried famtitetbii, 

» Vrit^ Ae ilbdetetdMd tMi 

'VdL. sflfcxry. Nb. 
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Recent alterations in the Criminal Law— Juvenile Offenders* Act. 


before the trial by jury is dispensed with full approval of all the parties immediately 
in any case in which it is now required by cmcerned» still we may be excused for 
law, the party putting the law in motion, entertaining some doubt, whether the 
the justices, and the person charged, must public interest is best coiisulted, by di8» 
all concur sn ^siderlng the tribunal se- pmsing with the solemnity and publicity 
lected at least as well fitted as a jury for necessarily attendant upon a trial by jury» 
deciding upon the merits of the case, in any case where the liberty of the sub* 
Assuming that the accused ^^juvenile*’ is in ject is involved. 

every case well informed as to his rights, Another provision is to be found in the 
and capable of deciding discreetly as be- Juvenile Offenders* Act, which, we believe, 
tween the justices and a jury, so far as the is entirely novel. The 12th section enacts, 
immediate parties are concerned, perhaps that when any person shall be deemed 
they have not much reason to complain, guilty under this act, the presiding justices 
and the enactment may be deemed a harm- may order restitution of the property in 
less experiment. It is not very difficult to respect of which the offence has been com- 
conceive that cases may arise, however, in I mitted, to tlic owner, and if such property 
which the law may be put in motion by [shall not then be forthcoming, the justices 
persons other than those really aggrieved, i whether they ^.ward punishment or dismiss 
and where the object of bringing the the complaint, may ascertain the money 
accused before justices, and obtaining a i value of the property in question, and 
certificate of dismissal, or even a con-! order payment thereof, by the person con- 
viction, may be, the protection, and not ; victed to the owner, by instalments or 
ihe punishment of an offender. A larceny otherwise, and the party so ordered to pay 
be committed under circumstances of may be sued for the amount as a debt in 
maj ■'•■*'vation. Before the party ac- ; any court in ^liich debts are recoverable 
great aggi*.^ iias taken any steps to . by law. Under this section, therefore, a 
tually aggrieveu *nay be brought j ‘‘juvenile ’* who has been convicted of 

punish tlie offender, he .. ^ charge | larceny may suffer three months* imprison- 

before justices under this act, -ejment and be privately whipped, and at the 

made, but the aggravating circiimstanct.- ♦ime have a debt hung round his neck 

intentionally concealed, and upon a con- same.. remainder of his 

fession, or sufficient proof, a sJiglit punish- like a ni|l sto- • ^p^cifullv protects 
ment inflicted, which would operate as a days. 1 he law whic.. . bv enterine 
bar to further proceedings, and spare the | a minor from incurring deiKo ^ . » 

offender the far greater punishment attend - 1 into contracts during his minoru\ , 
ant upon a public investigation of his enables him to imitate bis seniors, and 
offences. It may be supposed that the incur unlimited pecuniary liabilities, by 
operation of the act being confined to ■ the commission of a siniple larceny It 
persons within the age of fourteen, aflurds i cannot be denied, that this provision affbnls 
sufficient security that its provisions will | a very substantial ground for preferring 
not be abused in the manner suggested ; 
but the mode of ascertaining the age of 
any person accused is not pointed out in 
the act. It appears by the 4th section. 


the summary tribunal created by the act 
to the ordinary proceeding by indictment. 
If the offender is a person with tolerablie 
prospects or respectable connections, the 
that the magistrates may be called upon to I injured party may reasonably expect _ to 
act under the statute in every case in j recover ample compensation by resorting 
which it is alleged that the age of tIie ;to this jurisdiction, whilst the Quarter 


person charged does not exceed 14 years, 
and when brought before the justices, it is 
sufficient, if they shall be of opinion — upon 
the view or otherwise we presume — that 
the offender is within the statute in respect 
of his youth. Conceding that two justices, 
or one stipendiary justice,) who, by a proviso 
in the 2nd section, is to have the same 


Sessions or the Assizes can do nothing 
more than punish the offender. We shail 
not be understood as questioning the justice; 
and expediency of the provision which 
affords some prospect that a guilty person 
may be compelled to indemnify the party 
be has injured, when w'e observe, that if 
the principle involved in this enactment be 


jurisdiction as two ordinary magistrates,} unobjectionable, we can conceive no good 
will probably decide upon the facts arising reason why it should be confined in its ap- 
out of a charge of simple larceny with the plication to offenders not exceeding the age 
same degree of intelligence andimpartiality of four teen years. 

as a jury, and supposing the case , to be As already ren^ked* the act came into 
submitted to their adjudication with the immediate operation ^er it received the 
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Royal assent on the 22nd of July lasti but 
tlie difficulties which have already arisen in 
carrying it into effect have hitherto re- 
stricted its practical operation to a very 
limited number of cases. The justices in 
petty sessions are invested under the 14th 
section, with an extensive discretion in 
altering the payment of prosecutors* and 
witnesses’ expenses, as well as compensa- 
tion for their trouble and loss of time, and 
are also authorised to order payment to the 
constables and other peace officers for the 
apprehension and detention of any persons 
charged; but the 15th section provides, 
that those orders shall not be valid, nor 
paid by the county treasurer, “ unless 
framed and presented in jsuch form and 
under such regulations as the justices of 
the peace in Quarter Sessions assembled 
ehall direct/’ The Quarter Sessions have 
not been holden since the act passed, and 
we apprehend it will be amongst the earliest 
duties of the magistrates at the present 
October Sessions to settle. a proper scale 
of costs in pursuance of the act. 

Our readers will observe, that the 
schedule to the act contains forms of the 
certificate of dismissal and conviction ; but 


the person charged to go at large, upon 
his noding suffiejient sureties. When the 
party charged ia unable to find bail, hosi^ 
evert it would, appear only course 

open to the justice to pursue is> to commit 
for trial to the common gaol. If this 
should occur in a great number of cases, 
and we confess we cannot see how it is to 
be avoided, the chief object of the act, 
the prevention of imprisonment before 
trial, will be in a great measure de- 
feated. To give the experiment anything 
like a fair trial, therefore, it will be neces- 
sary to hold petty sessions much more fre- 
quently than at present. We presume 
this matter will also be brought under the 
consideration of the magistrates at the ap- 
proaching sessions, and tliat petty sessions 
will be appointed in every district, at in- 
tervals not exceeding a w^eek. 

Our comments upon the Act for ex- 
tending the provisions of the Law respect- 
ing Threatening Letters, and Accusing 
Parties with a view to Extort Money,” 
and the Act to amend the Law as to the 
Custody of Offenders,” must be deferred 
to a future opportunity. 


the first section provides, that the certifi- 
cate may be in the form, or ‘<to the effect” 
set forth in the schedule, and the 9th sec- 
tion provides, that the conviction may be 
drawn up in the form of words set forth 
in the schedule, or in any other form of 
words to the same effect/* 

Irrespective of considerations founded! 
on the nature of the tribunal and the ex- 
tent of jurisdiction conferred by the statute, 
the question remains, how far it is likely 
, to fulfil the intentions of its framers by en- 
suring the more speedy trial of Juvenile 
offenders ? It seems quite clear that the 
authority conferred on magistrates by this 
act can only be exercised by justices ** in 
petty sessions assembled, at the usual place, 
and in open court.” In some districts 
tjiroughout the kingdom the petty sessions 
, are held hebdomidally, in other places once 
* : affort^ and in tnany localities only once 
eyery , month. Suppose a person to be 
.. j qhar^eci with ^Tie commission of an offence 
V fiojgnizabje by magistrates under this act 
, i if^mediately Uie lioldirig of the petty 
^Si^ssipps, how ie he to be dealt with, if 
t^re be no petty sessions 'liolden fbr a 
.^^'/qVtnigJit or three weeks after the charge In 




i f iTie ' aicciised edh " pf ddtive baH', 




ALTERCATION AT THE MIDDLE- 
SEX SESSIONS. 

The daily ne^vspapers have reported 
and freely commented upon an unseemly 
altercation which took place at the Mid- 
dlesex Sessions, between the judge of the 
court, Mr. Serjeant Adams, and Mr. 
Henry Wilde, a junior member of the bar. 
The matter originated in some particulars 
connected with the trial of a felony at 
sessions, and as Mr. Serjeant Adams and 
Mr. Henry Wilde are at issue as to the 
[facts, we abstain from giving increased 
publicity to what may turn out an in- 
correct version. Whilst suspending our 
judgment on the merits of the controversy, 
we must be permitted to express unfeigned 
regret at the manner in which it has been 
conducted, if the scene at the Middlesex 
Sessions has been correctly described in 
the newspapers, we give expressitm to 
What is less bur own opinion than that of 
the public, when we state, that it must tend 
to lower the respect due to our courts of 
JUs^^c^‘ «shid we- trust the grosser parts at 
least oF the Veport will he found to have 
bMO mistakenly eitaggerated. 

f(armerly; €^ that the ex- 

bf^ah unrhiy temper and the .em- 
bbarse fengbage in a oeiiiBt of 
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Altercation at the MidMesex Sessions^-^Uew Statutes. 


justice disqualified the party indulgii^ in 
the one or the other from professional ad^ 
vancement. Were it now understood that 
this rule was inflexibly adhered to, the dis- 
creditable scenes so otten witnessed in our 
courts of justice of late years would be of 
rare occurrence. Before quitting this 
disagreeable topic, let us add, that we have 
heard it remarked so frequently of late 
years, that we doubt not there is foundation 
for the observation, that the judges, (with a 
few distinguished exceptions) manifest less 
courtesy and cordiality to the bar, than 
they were wont to do, and that the bar 
exhibit a diminished respect and deference 
for the judges. How far the bench or the 
bar have advanced in public estimation 
since the change of manners was intro- 
duced, we leave it to our readers to de>- 
terraine. 

NEW STATUTES EFFECTING ALTERA, j 
TIONS IN THE LAW. 


ECCLESIASTICAL JURISDICTION. 

10 & 11 ViCT. C. 98. 

An Act to amend the Law as to Eccletiastical | 
Jurisdiction in England. [July 22, 1847.] ! 

1. 6 ^ 7 4, c. 77- Bishop to exercise ju^ \ 

risdiction throughout his diocese^ save in causes j 
testamentary. —Whereas much inconvenience 
ensues from the continued suspension of the 
several diocesan courts in England within those 
parts of the dioceses which have been added 
thereunto under the authority of an act passed 
in the 6 & 7 W. 4, c. 77. intituled An Act for 
cprying into effect the Reports of the Commis- 
sioners a])pointed to consider the State of the 
Established Church in England and Wales 
with reference to Ecclesiastical Duties and Re- 
venues, so far as they relate to Episcopal Dio- 
ceses, Revenues, and Patronage;’’ and it is ex- 
pedient that some remedy be thereunto ap- 
plied : Be it enacted by the Queen’s most ex- 
cellent Majesty, by and with the advice and 
consent of the Lords spiritual and temj)oral, i 
and Commons, in this present parliament i 
assembled, and by the authority of the same, * 
That the bishop of every diocese in England 
shall by himself or his officers exercise through- 
out the whole of his diocese as it now is or 
hore^ter may be limited or constituted, save j 
only in causes and matters testamentary or re- 
lating to the administration of the personal es- 
tate of intestates, the same jurisdiction and au- 
thority which before the passing of this act he 
OT any bishop lawfully could or might exercise 
by himself or any other officers within any part 
of such diocese. 

2. Officers of diocesan courts io account for 
all fees, ^c. received by them . — And be it en- 
acted, That the officers of the sevend diocesm 
other courts shall keqi an aecotlnt fin write ! 
mg of the gross and net amdont of dl | 


allowances, gratuities, perquisites, and emokte 
tnents reeeivw by them respectively on account 
of their sevural offices or employments in 
siiect oS any cMsss or matters arinng willlift 
tne diocese which daring the continuance of 
temporary provisions of the first-recited act 
were not within the jurisdiction of the bisl^p 
of the diocese or other ecclesiastical authority, 
and shall from time to time, once at least m 
every quarter of a year, and, on demand, at any 
other time, pay over the net amount thereof to 
the treasurer of the governors of the bounty of 
Queen Anne, to be by him carried to a separate 
account, and retained until parliament shall 
provide for the appropriation thereof; and in 
case any person required to pay over any money 
under this act sh^l die or resign or be dis- 
missed from his office while any such monw 
remains unpaid4sy him, the executors or ad- 
ministrators of the person so dying, or the pelv 
son himself so resigning or dismissed, shall be 
required to pay the balance of the money so re- 
maining due and unpaid. 

3. Jurisdiction in causes testamentary to con- 
tinue unaltered by change of province, ^c . — 
And ]>e it enacted. That the jurisdiction of 
every ecclesiastical court in England in causes 
and matters testamentary or relating to the ad- 
ministration of the personal estate of intestates 
shall continue unaltered by any change of pro- 
vince, diocese, archdeaconry, or other jurisdic- 
tion whatever within the same limits and in like 
manner as was by law allowed before the pass- 
ing of the herein-before recited act. 

4. Law of Bona notabilia to continue un- 
altered by change of province, SfC . — And be it 
enacted. That the Law of Bona notabilia shall 

. be continued unaltered by any change of pro- 
vince, diocese, archdeaconry, or other jurisdic- 
tion whatsoever under the authority of the first- 
recited act as it was before the passing of the 
herein-before recited act. 

5. Certain authorities may continue to grant 
marriage licences as heretofore. Jurisdiction of 
bishops to grant licences not to he interfere 
with , — ^And be it enacted. That all authorities, 
SB^ e and except the authority of the l^ishop of 
whose diocese any portion has been or may 
hereafter be taken away and added to another 
diocese under the provisions of the herein-before 
recited act, shall continue to grant marriage 
licences in the same manner and within 
same district as they might have done before 
the .passing of the said act : Provided always, 
that nothing herein contained shall be con- 
strued to interfere with the jurisdiction or con- 
current jurisdiction, as the case may be, of the 
bishops of the several dioceses in England to 
grant marriage licences in and throughout the 
whole of their dioceses, as such are noww 
hereafter may be limited or constituted. 

6. Temjm*CLi^ provisions of 6 7 W. 

continued by 7 ^ S Viet c. 68, to cease on fiiuf 
November, 1847* — be it enacted. That the 
temporary provisions of the herein-before re- 
citea net wmeh by an act passed in the S 
Viet. c. 6S, intiiaded ^An Act t6 suspend, 
until the arin ffity of DecM 1847, theOpera- 



New Statutee^i^Leffei Admere tfF 

tkm of Ube new Arrangement of Dioceses, so 
fur ss it the existiiig Eoclesias6cal Jons-* 
ffictims, and for obtaining retama from and 
l9te IfiSpectMm of the Regfs&ies of Jurisdictions, 
tscpw stand continued until the Slst day of De* 
eember next, shall continue in force until the 
2iid day of November in this year, and shall 
liien cease to be in force. 

7* Cwnmeneement and continuance pf act.— 
^d be it enacted. That so much of tins act as 
w hereinbefore contained shall commence and 
come into force on the Ist day of November in 
this year, 1847, and shall continue until the Ist 
day of August in the year 1848, and, if parlia- 
ment be then sitting, until the end of the then 
session of parliament. ^ 

0. Confirming certain acts of jurisdiction . — 
And be it enacted. That where under the pro- 
Tisions of the first-recited act any parish or 
place shall have been brought\vithin any diocese 
to which it did not belong before the passing 
of the first-recited act, and any act of jurisdic- 
tion or authority shall have been exercised as 
to such parish or place since the passing of the 
first-recited act, and before the Ist day of No- 
vember in this year, by the bishop or any officer 
of the bishop of the diocese or any archdeacon 
of the diocese to which such parish or place be- 
longed, either before or since the passing of the 
first-recited act, which does not conflict with 
any similar act of {urisdiction or authority pre- 
viously and since the passing of the first-recited 
act exercised as to such parish or place by any 
other bishop or officer of any other bishop or 
archdeacon having or claiming to have jurisdic- 
tion as to such parish or place, the same shall 
be deemed as good and valid as if such |)arish 
or place had then been wholly and undoubtedly 
whnin the diocese and jurisdiction of the bishop 
by whom, or by any officer of whom, such act 
of jurisdiction or authority shall have been ex- 
ercised. 

9. Officers appointed under this act to he sub^ 
ject to regulations hereafter made by parliament. 
—And be it enacted. That every ])efson who 
shall have been appointed after the passing of 
the first-recited act, except as therein excepted, 
or who shall be appointed after the passing of 
this act, to the office of judge, registrar, or 
other officer of any Ecclesiastical Court in Eng- 
land, shall hold the same subject to all regula- 
tions and alterations affecting the same which 
may be hereafter made by authority of par- 
Bament ; nor shall any person by his appoint- 
ment to any such office acquire any claim or 
title to compensation in case the same be here- 
after altered or abolished by act df parliament. 

10. Act may he amended^ And be it en- 
iMted, that this act may be amended or repealed 
by any act to be passed in this session of par- 
liament. 

LEGAL ADVISERS OF PRISONERS, 

'ftULB RfiliATING TO PRISONEHB COMM€TTBX> 
FOR TRIAL, OR FOR EXAMINATION. 

The foRo'wiiiig rule for the government xA ^be 
OD8 of the county of Middlesex, had besn| 


A m e nd ment Sodetg^ Ml 

approved by Sir George Grey, ibe Home Sck 
cretaryi— 

^24dhS€3pt.t6m 

** Ptieonem Sor trial shall he permitted to wee 
their relations and Meade on any week-dej 
without any order, between the Imurs of 11 
2 o^dock in the afternoon, and at any other 
time on a week-day by an or<W in writing from 
a visiting or committing justice ; and they shall 
be permitted to see their legal adviser (by which 
is to be understood a certificated attorney or 
his authorized clerk) on any day, at any rea- 
sonable hour, and in private if required. 
Prisoners of this class may write or receive 
letters, to be inspected by the governor, except 
any confidential written communication pre- 
pared as instructions for tlieir legal adviser ; 
such paper to be delivered personally to the 
legal adviser or his authorized clerk, without 
being previously examined by any officer of the 
prison ; but all such written communications not 
personally delivered to the legal adviser or his 
clerk are to be considered as letters, and are 
not to be sent out of the prison without being 
personally inspj^cted by the governor. Any 
person presenting himself for admission, as the 
clerk of an admitted attorney shall, in the ab- 
sence of his principal, produce to the governor 
in each case evidence (satisfactory to such go- 
vernor) of his being such an accredited agent ; 
and the legal adviser or his clerk shall name 
the prisoner whom he wishes to visit.” 

SOCIETY FOR PROMOTING THE 
AMENDMENT OF THE LAW. 

PK0P08KD REVIVAL OF THE ACTION OF 
ACCOUNT. 

The following reference was made to the 
common law committee of this society : — 

To consider the propriety of reviving the 
action of account for tlie purpose of facilitating 
the investigation of accounts in courts of com- 
mon law, particularly in the cases of partners 
and agents.” 

A paper on the above reference was presented 
to and read before the society, by Mr. Alexander 
PuUing, and referred, by their direction, to the 
committee : — 

** The present paper is submitted to the con- 
sideration of the Law Amendment Society, with 
the view of eliciting the opinions of memibers 
conversant with the various systems of pro- 
cedure recognised by the Law of England for 
the investigation of matters of account, before 
the sulgect is referred, as a mere common law 
question, to the common law committee. 

It is well known that in a large pro^oxtion 
of cases which, in this great coinmerdal 
countiy, are made the subject of litigatiion, the 
real matter in dispute consists rather in delaiU 
which can be xsom cpavenicn^ inveis^gsted 
in the chambers of qudified officers , am ac« 
countants than in open court. 
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It is in very few forms of proceeding, ttiat has bronght the action of account into 
ever, that the just state of the account bet^ween disuse/ On tms groundof dilatorioess. In the 
the parties can be ascertained by the court old common law proceedings, alluded to. by 
itself ; and hence, for the investigaUon of these Lord Hardwicke, appears alone to rest die ex« 
details have^been gradually called into existence elusive jurisdiction now exercised by the Court 
the cumbrous machinery of the Masters’ i of Chancery in matters of account ; and the in* 
Offices in Chancery, the system of references to quiry into the proceedings in the Master’s 
arbitration AFTER the ineffectual institution of office, which has lately occupied so much of 
other legal proceedings, and the far less oh* the attention of this society, sufficiently dis* 
jectionable system of references, in the first closes how far the modem remedy offers an 
instance, under the Bankrupt and Insolvent adequate substitute for that provided at common 
Laws ; and in some few cases, to the Masters law. 

of the.courts of common law, ** In cases of accounts not involving matters 

With regard to proceedings in matters of of tmst, or other objects within the peculiar 
accovmt in courts of common law, it appears a and legitimate jurisdiction of the Court of Chan- 
remarkable anomaly in our system of jurispru- j eery, the want of a common law remedy, par- 
dence, that whilst it is deemed a duty peculiar j ticularly in matters of small amount, offers a 
to certain relations^ e. y those of partners and direct immunity to fraud. This result is no- 
principal and agent, that the party entrusted where so glaring as in those cases where a de* 
with the receipt of monies, &c., should be ever fendant sued at common law for a debt or de- 
ready to render an account, there exists at this mand, succeeds in making out an express or 
day no common law remedy by which this duty quasi partnership between himself and the 
can be practically enforced. plaintiff, with respect to the subject matter of 

''The proceedings in matters of account form the claim. In this case, it will be remembered, 
a distinct portion of the Code de Procedure j the creditor’s only remedy under the present 
Civile of our neighbours (liv.^V. tit. 4, p. 528,) } system is by bill in Chancery, and a formal re- 
as an ordinary legal proceeding ; and our own ference to the Master to investigate the ac- 
common law provided for this purpose the fornFj counts ; however simple the transaction may be 
of action described in the books under the title j out of which the demand arises, and however 
of the Action of Account, which though now small the amount in dispute. Thus, in Bovill 
grown into disuse, was the peculiar remedy v. Hammond (6 B. & C. 149), the leading case 
prescribed by the common law for the investi- on this point, where two parties jointly under- 
gation of open accounts, not only between took to procure a cargo for a particular ship, 
parties in trade, but in the case of guardians, and the commission for the job was paid to 
receivers, and others over whom the Court one ; it was held, that the latter could not be 
of Chancery now exercises an exclusive juris> sued at law in an action in the form of money 
diction. had and received by the otjier for his share of 

" The preliminary proceedings in the action the commission, though it was an isolated 
of account are in themselves as simple as those transaction, and the amount actually disputed 
of other actions : at all events, as such pro*- vvas only bL 

ceedings were before the act of the 3 & 4 W. 4, In some of the states of America our old 
c, 42, and the rules made by the judges there- form of the action of account appears to have 
under. The declaration concisely specifying been successfully revived for the purpose of 
the circumstances under which the defendant adjusting mercantile disputes, both those be- 
is called on to account, and the period over tween jiartners and between principal and agent, 
which the account demanded extenas : and^the See James v. Browne, 1 Dallas, American Re- 
defence consisting either of a denial of the facts ports, 339; Jordan v. 2 Washington 

stated in the declaration, or of some matter in Circuit Reports, 482 ; and in Pennsylvania the 
discharge of the defendant’s primd facie mode of proceeding in this action has been very 
liability. The result of the trial of the issue recently subjected to legislative amendments, so 
raised by these pleadings is, either a discharge as to render it available in most cases respecting 
of the defendant, or a judgment quod computet accounts, where in this country recourse is haa 
from a given day, in a suit in Chancery. Act of the legislature 

'"Kie great source of the delay in this pro- of Pennsylvania,! 3th October, 1840, cited in the 
ceeding, as in that by suit in Chancery, which edition of Starkie on Evidence, by Gerhard and 
has superseded it, appears to arise subseauent Metcalf, v. 2, p. 17- 

to the reference of the account. In proceedings There are not wanting instances in modem 
before auditors in an action of account the times where, in this country, the revival of the 
abuse appears to have grown up of allowing the action of accounts has been hailed with satis* 
same prolixity of written pleadings in the in- faction from the bench, as by Chief Justice 
vestigation of each item or class of items in the Wilmot in Godfrey v. Saunders, 3 Wilson, 47 ; 
account, as in the original question of the and in Scott v. Macintosh, Lord Ellenborough 
liability u> render the account. observed : ‘ lliose who wisely framed our ju- 

" ’ It is the opportunity,’ Lord Hardwicke risdictions did not contemplate a long account 
obseri^es (in Exp. Bax, 2 Ves.^ sen. 388), between merchants beiim referred to a Juiy. 

^ which the defendant has of delaying the pro- This tribunal is quite unfit for such an invesu- 
ceedings by reusing a succession of issues tried gation, and we have not the n^essary time to 
in a formal way, like so many separate actions, i bestow iipon it. Let the plaintiff bring Us sic- 
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2 Camp. 239. ^ * attained only indirectly, at a great expense, and 

In the recent case of Boater v. Hosier, re- 1 ^vith considerable loss of time, 
ported in 7 Scott, 233, and 5 Bingham's New] "The only alterations necessary to bring the 
Cases, 288, the adoption of this proceeding was action of account into present prachcal use 
made conducive to the ends of justice by the appear to be the promulgation of similar rules 
defendant consenting to a reference of the for establishing simplicity of pleading and sim- 
xnatter in dispute (under 150/.), which he had plicity of proceeding in this as in other per*- 
previously refused to accede to, on the suppo- sonal actions, and the aboHtioii altogether of 
sition that the only remedy for the plaintiiF was the system of written pleadings in proceedings 
a suit in Chancery. before the auditors. The judgment quod coj^ 

"The complete failure of justice of the remedy would then be tantamount to an ordina. 


by suit in Chancery in many questions with re- 
gard to mercantile accounts ; the impossi- 


judgment in assumpsit by default for want of 
a plea, with the advantage of more complete 


bility, or, at least, absurdity of resorting to it ; justice being done under it ; as the auaitors 

• • - ’ ^ ». .. ^.'•1 1 Tinrl a 


when the amount in dispute is small ; and the 
disuse of the ancient common law remedy now 
under consideration, have induced our courts 


are, at common law, empowered to find a 
balance due to either party. 2 Institute, 380. 
It appears desirable, also, to alter the law 
. ^ altered 


of law to give a greater latitude to the actions in this, as it has been in other cases alterea 
oi debt oxid. indebiialus assumpsit in i\ie of with regard to the right of from t e 

agents, bailees, &c., in order to meet the pur- judgment quod computet, on which, as the law 
poses of justice ; e. //. construing the omission j at present stands, it is held no writ ot eiror 
of an agent or bailiii' ad merchandizandum, to j lies, Metcalf’s case, 11 Coke, 38. 
account for the goods entrusted to him for sale, " Another and very importent matter to be 
as presumptive evidence after a certain period settled, in order to render the proceeding by 
of the goods having been converted into cash, way of action of account conducive to the 
Practically, however, in intricate cases, the only df justice, is the regulation of the costs to which 
result of a court of law taking cognizance of the respective parties should be enutlea ; tor 
matters of account in this way is to induce the it is apparent that the judgment quod t^mpuM 
parties, often at the eleventh hour, after the ought not of itself to entitle ^ costs the party 
whole of the expenses of the action, the trial, seeking the account, should he afterwards turn 
and the witnesses, have been incurred, to con- out to be the debtor and not the creditor under 
sent to refer the account to an arbitrator. In it. • .. t 

Arnold v. Webb, reported in a note to 5 Taunt. "Justice seems to reqiure, that u any 
432, assumpsit was brought to recover the ba- balance be found due from the party c^ed on 
lance of an account extending over thirty brief- to account, the law should remain as it is ; viz., 
sheets closely written ; and Dumpier, J., though that judgment may be forthwith signed against 
intimating ms opinion that the cause could not him for the arrears and costs > but, on the 
be got through in five days, refused to dismiss other hand, if the balance be in f^our oi that 
it, but at length induced the jiarties to refer it. party, the costs should be in the discretion or 
**In the case, previously cited, of Scott v. the court or a judge on a special application. 
Macintosh, the defendant, with more cunning, **The revival of the action of account would 
refused to refer, and thus appears to have of course put an end to the exclusive junsdic- 
evaded payment altogether. In fact, the plain- tion now exercised by the Court of Chancery m 
tiffin such cases is generally at the mercy of matters of account; but this would hardly 
the defendant, for in numerous instances, in affect the practical exercise of the Chancery 
addition to those arising out of partnership jurisdiction, for the remedy would be, oi 
matters, the rules of evidence at nisi pHus do course, confined to cases where nothing but a 
not admit of the same facility of jiroof as is per- simple account between two parties was in 
mitted in the cases of reference to arbitration issue, and the great boon to the suitor Con- 
or to auditors in an action of account, or to a fefted by the change would be felt in ca^es 
Master in Chancery. where the amount in dispute is sm^j and the 

"The common law commissioners, in their remedy by suit in Chancery wholly ii^rac- 
second report, recommend certain alterations in ticable. In partnership disputes it would m- 
the system of references to arbitration as a sub- cessarily be confined to those cases where tne 
stitute for the old action of account, e. g., partner called to account was not subjectea to 
making the reference compulsory in certain outstanding partnership '*“5 

cases ; but it is easy to see under the regula- case the ordinary jurisdiction of tne^^rt or 
tions proposed by them, that an arbitration Chancery by way of injunction woum be r e- 
would be much more tedious than a reference sorted to, to prevent, at all events, me aciuai 
to auditors. See p. 78, 2nd Report. payment of money found due J® 

" Were the x-emedy by action of account re- without allowing for such outstanoing ciaiw , 
vived, and the auditors for the investigation of and the same observation wU apply ro t^oiner 
♦ hit account empowered to proceed like ordinary cases where the claims of thud parties come in 
arbitrators, without the formalities of written question. , • u • t.* k- 

p leadin g, and distinct issues on each particular ^*In any regulations which migut oe maue 



^^4 IndicaikM 7 4^ 8 Viei. c. 


as to the persons to be afmohxeed auditxn^ it is 
conceivea the same latitauo skotild be aftcwsw^i 
to the parties as they have at present iii canes; 
of arbitration, or if it were deemed advisable 
to appoint s^^ular officers, such as the prosent 
masters, or a certain niimber of barristers, 
merchants, and accountants, (to he remunerated 
as arbitrators are at present,) that the parties 
should still be at liberty to select such private 
auditors in their place as they might agree^ on. 
It would also be proper to give to the auditors 
appointed to take the account full powers to 
^m])ei regular and continuous attenaance, and 
ywould be advisable to limit the discretion of 
the auditors as to postponements, which, as 
now unfortunately i)ermitted to Masters in 
Chancery and to arbitrators, but too freqxiently 
occasion a large increase of expense to the 
suitor, and unnecessary delay in the conduct of 
the suit,” 

In noticing, some time ago, a very useful 
work on Mercantile Accounts,” by Mr. j 
Alexander Pulling, we ventured to differ from 
him in the expediency of reviring thei^cfton of 
Account ; but we willingly give publicity to bis 
views, and recommend our readers to weigh 
the arguments he lias here ably set forth. As 
thus explained, the proposition is entitled to 
favourable consideration. We shall be glad to 
have the subject concisely discussed by such of 
our correspondents as are interested in it. llie 
proposed alteration should be maturely can- 
vassed before it is brought to the notice of par- 
liament, and the suggestion is one on which 
the practical experience and judgment of soli- 
citors should be particularly consulted. 


INDICATIONS OF FURTHER LAW 
REFORMS. 

At the gatherings together” which take 
place of the Constituencies to receive their new 
or old Representatives in parliament, we may 
sometimes discern signs, both of the popular 
and legislative feeling, in regard to future 
changes. 

Coming events cast their shadows before.” 

Amongst other notes of preparation for the 
next session, the following is not undeserving 
of observation. 

At a public dinner (pven to Mr. Charles 
Buller, M. P., at Liskeard, on the 22nd Sep- 
tember, the learned and honourable member, 
after going over all the main topics of polidcai 
and social reform, adverted to that of the law. ■ 
He said, * 

We have much yet to be done in the reform; 
^ our financial poficy and the state of onr laws.. 
As a lawyer myself, f say it with all deferehcefj 


to my leaned frieodo anmnd mCf and whanm 
frowning brows are knitted against me on the 
present occasion (laughter) ; X say it witk all 
deference to you, Mr. Mayor,® (laughter); the 
state of the laws of our land, improved as they 
have been by the County Courts, is still a dis* 
grace to this country, (Cheers.) I say the 
administration of the laws, civil and crimiisal-**- 
Chancery and Common Law — 1 will even go 
so far, with the permission of Dr. Curteis^ as 
to say Ecclesiastical Law, even the Law of the 
Spiritual Courts, is the disgrace of this 
country/' 

We have little doubt that the Court of Chan« 
eery and the Ecclesiastical Courts will undergo 
much discussion, if not much change, in the 
new parliament, and this intimation from Mr. 
Buller, the Judge Advocate-General, is the 
more important from the weight and influence 
which his eminent talents and high character 
deservedly confer on his opinions. 


INSOLVENTS’ PROTECTION, 7 & 8 
VlCr. c. 96. 

Although it has now been decided by 
Toomer v. Gingell^ that the final order of an in- 
solvent, under 7 & 8 Viet. c. 96, protects his 
person only, and not future acquired property, 
it may be interesting to some of your corre- 
spondents to be informed of the following 
facts ; — 

In December, 1845 , I signed judgment 
against a defendant for 20/., and issued Ji. fa. 
The officer, on attempting to levy, was pre- 
vented by the messenger of the Bankruptcy 
Court and defendant’s protection, he having 
filed his petition. Defendant scheduled my 
client for debt and costs, and obtained his finsd 
order. A few weeks ago, hearing that defend- 
ant had a well-furnished shop, &c., in Liver- 
pool, I directed the sheriff of Lancashire to 
apply to his predecessor for the fi, fa., and 
send a fresh warrant thereon to a Liverpool 
officer, witli instructions to levy. The officer 
levied accordingly, and defendant took out a 
summons returnable before Mr. Baron Plait, re- 
quiring plaintiflT to show cause why the officer 
should not withdraw and pay all costs, as the 
goods belonged to the official assignee,” (no 
trade assignees had been appointed.) Mr.Baron 
Platt dismissed the summons with costsi, and 
defendant paid the debt and costs. 

So muon for the protection of the Court of 
Bemkruptcy, so* earily obtained, so full of 
'^promise to the ear,” so fallacious in the 
result. G.. J. 


* The Mayor of Liskeard for the present 
year is a solicitor. 
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COUNTY. COUETS ACT. 

JURISDICTION or BANKRUPTCY COM* 
MISSIONBBS. 

To the Editor of the Eegal Observer* 

Sir,— I have read the letter of S. H. hereon 
in your number for the 25th Se])tember, page 
503, and think that the question asked by 
"Taciturn’^ has not yet been correctly an- 
SRTered. S. H. is quite right in his view of the 
state of the law before the late act, 10 & 11 
Viet. c. 102, for making alterations in the 
Courts of Bankrui)tcy and Court for llelief of 
Insolvent Debtors, by section 4, of which statute 
all powers, jurisdiction, and authority given to 
Courts of Bankruptcy and to the commissioners 
thereof by the Small Debts Act, B & 9 Viet, 
c. 127, is transferred to and vested in the In- 
solvent Court and New County Courts. 

This last act came into operation on the 
15th of September, and, I think, under the 
section 1 have cited, there is no doubt but 
that the jurisdiction of the Bankruptcy Com- 
missioners to summon a party where the judg- 
ment or order is obtained in the Superior Court 
is taken away, and that now the jurisdiction in 
such cases is vested in the judges of the New 
County Courts, because the jurisdiction to 
summon a party upon judgments or orders ob- 
tained in the Superior Courts for debts under 
or not exceeding 20/. was given to the Bank- 
ruptcy Commissioners by the Small Debts Act, 
8 & 9 Viet. c. 127, which jurisdiction, I con- 
ceive, is now taken away by section 4 of the last 
act, as before stated. I presume your corre- 
spondent S. H* had not read the late statute 
when he wrote you. 

I am about applying for a summons under 
similar circumstances to the County Court 
here, and should either of your correspondents 
still have any doubt upon the subject, I shall 
be happy to inform him the result of my case. 

G. P. W. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPOBTBD BY BABRISTJSRS OF THE SEVERAL 
COURTS* 

EorV C|)aiicenar. 

Knill V. Chadwick- July 26, 1847. 

M U LTIFABJOUSNRSS. 

JjjT m entire case be made against one defends 
ant^ another defendant who is partially 
connected with the transacHbns of that 
iHise, cannot demur to the MU for mulH^ 
fmiousness* 

Mr. Bolt and Mr. V* Prior moved, on be- 
haR of the plaintifT, to discharge an order of the 
Vice-Chancellor of England allowing a de- 
HUirrer by a defendwt named Nicholson ta 
the bill for multifariousness. Another groundi 
of demurrer, viz., for want of equity, was not 
argued. The facts of the case are stated in hisi 
fordUhip’s judgment. 


Mr. JBocon and Mr, Wichens, for ths defend- 
Niclmlfou, argued iu support of tw 
[demurrer. 

* The Lord Chaneeihr* This case appears 
me to be very free from doubt. Two grounda 
are advanced for supporting thi^ demurrer, 
viz., want of equity, and multifariousness. The 
facts are statea to be these : — Various bills of 
exchange were drawn and accepted by the 
plaintiff, and delivered by him to the defendant 
Chadwick in the course of business during the 
existence of a partnership between them, for 
which bills it is said no consideration passed. 
Chadwick having endorsed one of them over 
to the defendant Nicholson, and the latter 
threatening to bring an action for the amount, 
the plaintiff filed his bill praying for an ac- 
count between himself and Chadwick, and for 
an injunction to restrain Nicholson from bring* 
ing such action. In this case the demurrer, 
for want of equity, depends upon the miestioH 
of multifariousness; for, if the plaintiff has a 
' right in equity against the defen^nt Chadwick 
in respect of these bills of exchange, he will 
have the same right against Nicholson, who 
claims through Chadwick, unless the bill filed 
in this court is multifarious as regards Nichol- 
son. Now, it has been decided in numerous 
cases, and, I think, first by Sir John Leach, 
that if one entire case is made out against one 
defendant, another defendant connected only 
with part of it cannot demur for multifarious- 
ness. There can be no question that such is 
the case in the present instance, and, therefore, 

I think the Vice-Chancellor was wrong, and 
that this demurrer must be overruled. 

Kolto CTomt. 

Femvick v. Greenwell. July 6th, 9th, and 12th, 
1847. 

BREACH OF TRUST. — INDEMNITY CLAUSE. 

— CONTINGENCY. — INOUIRIES. 

Trustees are liable for the loss of trust funds 
tchich never came into their possession, not»» 
withstanding the eacistence in the settlement 
of a clause of indemnity, if it was possible 
for them to have got in the funds. That, 
under certain circumstances, the trusts 
might not have arisen, is no justification 
for not getting in the trust fund. 

The court will not direct inquiries as to 
whether the trust fund could be got in wUM 
out a prim& facie case to show that it could 
not* 

This was a bill by one of the children of g 
Mr. Fenwick against one of the. two trustaes 
and the representatives of the other trustee of a 
settlement made upon the marriage of Mise 
Elizabeth Cuthbertson with a Mr. Fenwick vsl 
the year 1807, to recover a certain sum of 
5,000/. stock comprised in that setttenieizt. 
lliis sum was alleged to be part of tiie tCr 
siduary estate of a Mr. Henry Cutbberfoon» to 
which Mrs. Feuwiek, who was also Mi!« TBU 
Cu&bsrtaouV executrix, was entitled m ^ 
residuary legataeu. la, fact no such eimcfe eii|a 





existed ; but there wei^ «t the time of the nice* 
cution of the settlement, three siuns of stoi^, 
amounting altogether to 4,964L, part of the re« 
siduary estate of Mr. Henry CatfabertsoUt 
standing in* the name of Miss Cuthbertson. 
The trusts of the settlement were for the wife 
if she survived, but if she died in the life of 
her husband, for her children as she should 
appoint, and if no children, then as she should 
appoint, and in default of appointment, for the 
husband. The settlement contained a cove- 
nant on the part of Mr. Fenwick to join in the 
transfer, if it was made after the marriage, but 
no time was fixed at which the transfer should 
be made. It contained, also, the usual clause 
of indemnity to the trustees. No transfer was 
made of the stock in question, but it remained 
standing in the name of Miss Cuihbertson till 
the year 1816, and was then sold out at various 
times between that year and the year 1823, and 
wplied for the benefit of Mr. Fenwick. Mr. 
Fenwick became bankrupt in 1833, and sur- 
vived his wife, who died in July, 1837. The 
present plaintifi' attained the age of 21 in 1841. 

Mr. Spence and Mr. Elderion, for the plain- 
tiff, relied upon Booth v. Booth, 1 Bea. 125; 
Maitland V. Bateman, 13 Law Journal, 273 ; 8 
Jur. 926 ; Caffray v. Darby, 6 Ves. 488 ; and 
Broadhurst v. Balguy, 1 Y. & C. 76. 

Mr. Roupell and Mr. Humfrey, for the repre- 
sentatives of the deceased trustee, and Mr. 
Kindersley and Mr. Faber, for the surviving 
trustee, argued, that in the cases cited, either 
the trustees had done some further act respect- 
ing the trust fund beyond merely executing 
the deed, or, by the terms of the settlement, 
they were bound to take steps to get in the 
fund at some defined neriod ; neither of which 
circumstances existed in the present case. 
Here, also, until the death of the wife, it was 
uncertain who was entitled; therefore the 
trustees were protected by the indemnity 
clause. They also relied on certain statements 
in the answer of one of the defendants which 
tended to show that the sums of stock in ques- 
tion were subject to some unsatisfied claims 
under Mr. Cuthbertson’s will, as, at all events, 
making a case for inejuiry. 

Lord Langdale said, it was undoubtedly a 
case of great hardship that trustees should be 
charged, after the lapse of so long a period, 
mth funds which they had never received. 
But upon the execution of the settlement, the 
duties of the trustees arose, and it became a 
question only whether they could j)erform the 
trusts; for though trustees were bound by 
the trusts declared, they were not bound by the 
recitals of the instrument declaring them. Per- 
sons might represent themselves to be entitled 
when in fact they were not, so that the per- 
formance of the trust might be impracticable. 
It was said, that here, as no time was fixed for 
^ting in the fund, as it might have happened 
that there were no children and no appoint- 
ment by the wife, the trustees were not bound 
to provide for these contingencies. But be 
ttought this argument could not be sustained : 
he thought trustees were bound to provide for 


ell iibe cQhting^ trusty '^aiid e^d 

hot say they would not do so because in a 
cerUun case the trust not arise. !S%ie 

cam of Maitland V. Batman was not so stroim 
as the present one ; for there a time was foced, 
until the termination of which the fund could 
not be secured ; whereas, here^ there being no 
limitation as to time, it might have been se- 
cured immediately. 'Fhen, as to the three 
sums of stock, what was there to lead to the 
supposition that they were not Mrs. Fenwick’s f 
lliey had been transferred into her name some 
time before the marriage. They remained 
standing in her name for many years after- 
wards; no demand was made upon them. 
Ultimately they were sold out at several times. 

It was the duty of the court to take care that 
trustees were not charged with omissions which 
could not be supplied, but it would not direct 
inquiries where no case of suspicion arose. It 
was alleged that there were some unsatisfied 
claims under a will of Mr. H. Cuthbertson, 
but no [»roof of this was adduced. He came, 
though with reluctance, to the conclusion that, 
to the extent of the 4,9461., the trustees were 
liable to make good the fund. 

©tcC'CIjaiicrncr of C?ifglxnb* 

Flint V. Warren. July 19th, 1847. 

CONSTRUCTION OF WILL. — BEQUEST TO A 
CHARITY VOID FOR UNCERTAINTY. 

Where a testatrix, by her will, gave a certain 
annual sum for the use and benefit of the 
in-brothers and in-sisters for the time being 
actually and bona fide resident in the 
several hospitals of or in the vicinity of 
Canterbury. Held, that the bequest was 
void for uncertainty. 

The question in this case was raised on the 
construction of a clause in the will of Mary 
Braddon, dated March, 1834; it was in the 
words following: — And I also give and be- 
queath unto, and for the use and benefit of, 
the several in-brothers and in-sisters for the 
time being actually and bond fide resident in 
the several hospitals of or in the vicinity of the 
city of Canterbury, whose present yearly in- 
come to each such in-brother and in-sister 
does not exceed the sum of 25/., an augmenta- 
tion or yearly income of the sum of 5/. to the 
use of every in-brother and in-sister for ever.*’ 
And she directed her executors to pay to, or 
invest in the names of, the governors, masters, 
trustees, or acting patrons of the several 
hospitals a sum of lawful money equal to meet 
such yearlv augmentation ; ana the non- 
resident in-broihers and in-sisters during such 
non-residence should forfeit their, his, and her 

K ortion of such augmentation; and such 
itures and forfeiture should from time to 
time be paid over to the then resident in- 
brothers and in-sisters in equal shares.’’ The 
Master in his report bad found that there were 
twelve hospitals at and in the immediate neigh- 
bourhood of Canterbury, taking in a circuit of 
four miles. 



S^erior CimrhiWiM^CkmiiikUtt^ 


Mr. H* Tuii8$i for Ilia AUoimy-^GeneM bow i 
coDteaded that efibct oi^ht to ba givea to thi 
d^ise in favour of idieee hoapitalt, and^ diat the 
court should put a construction on tho rest of 
the clause; citing Masters y. Ma$tm^ 1 Pere 
Wms. 425. 

Mri Bethell and Mr. Chandless^ on behalf of 
goine of the next of kin, argued that the whole 
clause was void for uncertainty. There must 
be both a certainty in the persons to take and 
in the thing to be taken, in order for the court 
to come to a decision. The persons to take 
were here to be residents in the hospitals in 
Canterbury or in the vicinity, and the disjunc- 
tive character of the gift deprived it of certainty. 
How could the court conclude what was meant 
by actual and bond fine residents? or how 
could it determine what was meant by the 
vicinity of Canterbury? There was nothing 
like certainty as to the objects to take, nor was 
there the means of attaining certainty. They 
cited FiUingham v. Bromley, 1 Turn. & Rus. 
530 ; Ridgway v. Woodhouse, 7 Beav. 437 ; 
Attomey-General v. Sipthorpe, 2 Rus. & Myl. 
107 . 

Mr. Cooper and Mr. Lewis, for another of 
the next of kin, cited Chapman v. Brown, 6 
Ves. 404. 

The Vice-Chancellor said, he was unable to 
make any sense of the will ; the very founda- 
tion of the gift was to be found in the words 
“ Hospitals of or in the vicinity of Canterbury 
and he could not understand what the testatrix 
meant by the vicinity of Canterbury, neither 
was there anything whatever in the will to show 
how the vicinity was to be measured. It was 
impossible for him to sit there and frame and 
conjecture a meaning for the testatrix. From 
the will, as it stood, no human being was ca- 
pable of fixing so as to state in numbers what 
was the sum to be appropriated. How then 
could there be a valid gift ? He should there- 
fore hold the bequest void for uncertainty. 

S7t(V'(!Dbanrrn0r S^ntgbt 3Brucc. 

Atlee V. Gibson, March lyth, 1847. 

REFERRING EXCEPTIONS. — COSTS. 

A plaintiff who had not served the order re* 
ferring the exceptions within the proper 
time, was refused a motion to discharge the 
order, or to take the exceptions off the file, 
and was ordered to pay the costs of the 
irregular service^ 

Mr. Russell and Mr. Heathfield moved to 
discharge an order referring exceptions to an 
answer, and that the exceptions might be taken 
off the file, and that the plaintiff should pay the 
costs. The answer was filed on 29th of 
January, exceptions to it were filed on 23rd of 
February, and on 13th March the defendant 
was served with an order, dated 5th of March, 
referring the exceptions. The plaintiff was too 
late in thus referring the exceptions 26th 
Article of 16th Order of Mav, 1845, and this 
was the p^roper coarse to be adopted. Attorney^ 
General v. ulack, 1 Myl. & Cr. 367. 


Mr. Miller, far Ae plaintiff; efcgected ttait 
the present application was unnecessary^ ^Aa 
the exceptions were not referred in time; uiay 
should have been treated as abandoned, or any 
objection to them might have been heard 
fore the Master. Dalton v. Hayter, 1 Phill. 
551. 

The Vice-Chancellor, I never heard of ex- 
ceptions being taken off a file because they were 
abandoned. Upon the authority of Dalton v. 
Hay ter, I am of opinion that this order cannot 
be discharged, ana that I cannot take the ex- 
ceptions off the file. The co^ts occasioned by 
the exceptions after the service on the 15th of 
March, must be paid by the plaintiff. I give 
no costs on this motion. 

Exrfitquct. 

Semple v. Rink, Trin. Term, June 3, 1847. 

GUARANTEE. — CONSIDERATION. — FORBEAR- 
ANCE. 

A declaration on a guarantee stated, that L. 
made his promissory note payable to the 
plaintiff: that the note being in the plains 
tiff^s hands dishonoured, in consideration 
that the plaintiff would forbear and give 
time to L. for payment of the note for a 
reasonable time, the defendant guaranteed 
payment. At the time the note was made 
the defendant wrote on the back of I 

guarantee the payment of the within note 
by J, Leigh, the maker, on the 2nd Nov- 
next R After the note was dishonoured, the 
defendant gave the plaintiff the following 
memorandum : — “ / request yon will hold 
over the promissory note in your favour of 
J. Leigh, and in consideration of your so 
doing, I undertake to continue in all re- 
spects my guarantee of the same,^* Held, 
no evidence to support the declaration, and 
that the plaintiff ' was properly nonsuited^ 

Semblc, that the declaration was bad for 
stating the consideration to be forbearance 
for a reasonable time. 

This was an action on a guarantee. The 
declaration stated, that one Leigh made bis 
promissory note payable to the plaintiff or order 
for 200?. : that Leigh did not pay the note, and 
the same being in the plaintiff’s hands overdue 
and unpaid ; in consideration of the premises, 
and that the plaintiff would give time to Leigh 
for payment, to wit, for a reasonable time, the 
defendant guaranteed the payment of the note 
in case Leigh should make default ; that al- 
though a reasonable time had elapsed, yet 
Leigh had not paid the amount of the note. 
Plea non assumpsit. 

At the trial before Roffe, B., it appeared that 
the plaintiff agreed to discount the promissory 
note for Leigh, if the defendant woula guarantee 
the payment when due. Accordingly the de^ 
fendont wrote on the back of the note as fol- 
lows 3 — 1 do hereby guarantee tfae payment 6f 
the written promissory note by G. J • L^li^ tbe 
maker, on the 2nd Nov. next^ John 



SigimiorCSbMrisi S^ch9fU0r^-->*Cbmi qf Bm»kni^^ 


516 

The note having been dishonoured, the de- 
fendant gave the plaintiff the following memg- 
randuin November 2, 1844^ I. request 
you ^vill hold over the promissory note in your 
favour of J. (I^eigh, dated 3l6t Jul^, 1844, for 
200L, at three months, and in consideration of 
so doing, I undertake, to continue in all respects 
my guarantee of the same. John Pink.” On 
the part of the defendant it was objected that 
there was no evidence to support the declara- 
tion, and the learned judge being of that opinion, 
nonsuited the plaintiff. A rule itisi having 
been obtained to set aside the nonsuit, and for 
a new trial. 

Ogle showed cause. The plaintiff was pro- 
perly nonsuited. The plea of non assumpsit 
puts in issue not only the promise, but also the 
consideration on which it is founded. Here 
the consideration alleged is forbearance for a 
reasonable time^ but the guarantee mentions no 
time, and the law will not imply a reasonable 
time. The mere forbearing is not a sufficient 
consideration to support a promise to pay, but 
it must be for some certain and specified time. 
Chiity on Contracts^ p. 35 ; Cole v. Dyer, 1 C. 
& J. 461, The two documents taken together 
do not support the declaration, and the latter 
document is only an undertaking by the de- 
fendant to continue his guarantee to pay the 
note when due. 

Miller, in support of the rule. The guaran- 
tee supports the allegations in the declaration. 
Where no particular time is mentioned for the 
performing of an act, the law implies a reason- 
able time. In agreements for the purchase of 
land, the vendor has a reasonable time for 
making out his title. \Alderson, B. In that 
case the act itself necessarily requires some 
time ; but in a case like the present, what de- 
finite idea can you attach to a forbearance for a 
rwonable time ? It would depend upon the 
^position of the party, whether he was litigious 
or . mild or somnolent. Suppose he brought 
his action the next day, would that be a for- 
bearance for a reasonable time ? Rolfe, B. 
The declaration seems to be bad.] 

Per curiam. The rule must he discharged. 


USaniituptcj!. 

Exparte Hyams, Sept. 30, 1847. 

PILACTICS.^ — AFFIDAVITS. — TITLE OF THE 
COURT. 

Affidavits by country creditors to support 
proof s of debts, must be entitled the 
Court of Bankruptcy in London.*^ If the 
words *^in London** be omitted the affi^ 
damts Unll be r^eeted. 

This was a meeting for the choice of as- 
signees, before Mr. Commissioner Evans. 
Several county creditors of the bankrupt, to 
aa amount sufficient to determuie the choice of 
assignees, proposed to pxore their debts by 
affidavits,, wUch were entitled ^^In the Court 
of Bankruptcy ” merely* 

The Solicitor to tile flat objected to tiie 


reception . of the affidavits made W Ae 
country creditois. The 24th of the General. 
Rules and Orders, made under the 5 & 6 Victi 
c. 122, s. 70, was in these words Every 
affidavit under the said act shall be entitled o£ 

* The Court of Bankruptcy in London,* or 

* The Court of Bankruptcy for the — Dis- 
trict* [as the case may bej.” Here the words 

liondon** were omitted, and therefore tie 
rule had not been complied with. 

It was submitted, on the other side, that the. 
affidavits were sufficiently entitled in the Court 
of Bankruptcy. 

Mr. Commissioner Evans. As the objectionis 
I taken, I think I am bound to give it effect. 

I The affidavits ai*e not in compliance with the 
I rule and cannot be received, 
j llie Solicitor for the country creditors then 
- applied to have the choice of assignees ad- 
; joiirned, to afford an opportunity for amending 
and reswearing their affidavits. 

Mr. Commissioner Evans, I never adjourn 
' a choice of assignees. 

’ The choice was then proceeded with, and 
two persons nominated by the town creditors 
were appointed assignees. 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COURTS. 

ClTommon SLato CDoutt5. 

PLEADINGS. 

ABATEMENT. 

1. Affidavit of verification. — Statement of re* 
sidence of co- contractor. — In an affida\it of 
verification of a plea in abatement of the non- 

, joinder of A. as a defendant, his residence was 
I declared to be " 43, Lowndes Street, Belgrave 
i Square.** It appeared that he was residing 
j there at the time of the commencement of the 
! suit ; that the house and furniture were his ; 

I that he was endeavouring to let the house 
j furnished for a few months, until his return 
• from abroad ; SSid that B, was occupying it as 
his friend and guest. 

Held, that this was a sufficient description of 
I A,*s residence, within the stat. 3 & 4 W. 4, c* 
42, s. 8. 

The residence ’* mentioned in that statute 
means the domicile or home of the party. 
Lambe v* Smythe, 15 M. & W. 433* 

Cases cited in the judgment : Newton v« Ver- 
becke, 1 Y. 5c J. 257 ; Taylor v. Harrison, 4 
B. & Aid* 93 , 

2. Auter action pendant , — In an action of 
contraet against A., he cannot plead in abate- 
ment the pendency of another action for the 
same cause against B, Henry v. Goldney, 15 
M. & W. 494. 

And see Arbitration : Husband and Wjfe : 
Joisit Contractors^ 

ACGOna AND 8Amta#ACTXON. 

F. Aknuiiif» ~ debt fesr money had end 





received^ &o^ d rf fcuda m t Dleadejd, that, after 
the acoruiiig of 0ie (lehti tma caases of 'action, 
the defendant exeeated a^d^^ securing to the 
plaintiff a certain annuitjr, and that the plaintiff 
tl^n accepted and received the same of and 
from the defendant in full satisfaction and 'dis- 
charge of all the said several debts and causes 
of^ction. 

♦lie plaintiff replied, that no merooriiEil of the 
annuity deed was enrolled pursuant to the sta- 
tute ; that, the annuity being in arrears, plain- 
tiff had brought an action against defendant ; 
that the defendant pleaded in bar of that action; 
the non-enrolment of the memorial ; and that 
thereupon the plaintiff elected and agreed that 
the indenture should be null and void, as 
pleaded by the defendant, and discontinued 
the action. 

Held, a good answer to the plea, i^smuch 
as it showed that the accord and satisfaction, 
thereby set up had been rendered nugatory and i 
unavailing by the act of the defendant himself. 
Turner v. Browne, 3 C. B. 157. 

2. Bill of Exchange. — Duplicity. — Assumpsit 
on a bill of exchang^or bOl. by drawer against ; 
acceptor, with counts for money lent, and on j 
an account stated. ; 

Flea to the first count, that before the hill | 
became due, G. had agreed to pay defendant 
certain smns by montlily instalments of 40/. ; 
that .defendant was unable to pay the bill, and 
thereupon, while plaintiff was holder, and be- 
fore it became due, in corsideration that de- 
fendant, with assent of G., and at request of | 
plaintiff, would permit plaintiff to receive from j 
G. so much of the instalments of 40/., asj 
should amount to the sum in the bill, plaintifiTi 
agreed to accept payment of the bill thereout, 
and to discliai'ge defendant from performing 
the promise in the first count. 

Averment, that {ilaintiff received the first in- 
stalment, but neglected of bis own wrong to 
{^ocure payment of the residue from G. out of 
the next instalment. 

Replication, that, in consideration that de- 
fendant would, with assent of G., at request of 
plaintiff, permit plaintiff to receive from G. so 
much of the instalments of 40/. as should 
amount to the sum in the bill, plaintiff did not 
agree to accept, &c., (traversing the plea in 
terms) ; Held, bad, on special demurrer, for 
not expressly traversing the s^reement, and for 
leaving it uncertain whether it meant to put in 
issue simply the agreement, or the considera- 
tion, or both, or that G., by plaintiff's consent, 
agreed to pay him the bill out of tbt instal- 
ments, so as to substitute themselves as 
debtors to plaintiff on the defendant's — . 
ceptance. ‘ 

8th plea, as to 50/., parcel of the monies in 
the 2nd aiid last counts, that before breach ^ 
the premises in those counts^ plaintiff drew his 
bill for 50/., which defendant accepted and de^ 
Rvered to plaintil^ who then accepted and re- 
Cttved the same ie JUacharge oi the said sum ot 
SCkL, parcel. See., and then indorsed and 
)nrmd the same to 8^ who* from ^nce 
hitherto hash and adll the holifor 


thereof,, and entitled to sue the defendant on 
the 8ame.L 

Replicati« n, that the Bill Became due 
the commencement of the suit, and defendant 
not pay it, and foat S*, before the comiimn^ 
ment of the suit, returned the b31 to plaintii^ 
who then became the holder, and continued so 
to the commencement, &c., and still is the 
holder: Held, bad, on special demurer, for 
setting up fresh matter, without conlessing anil 
avoiding, or expressly traversing the averment 
of S. being holder at the commencement of 
the action. 

The word “ discharge ” in the plea imported, 
not payment or satisfaction of the debt, but 
only that the bill was given “ for and on ac- 
count of " it. 

The 9th plea resembled the 8th, except in 
averring that whilst S. was holder, defendant 
and AT., at his re 5 [uest and on his account, re- 
spectively paid him its ammnt. 

Replication, traversing tne payment, &c., of 
the bill in the terms of the plea, and generally, 
and averring the return of the bill by Sharp fo 
plaintiff, and the holding of it by plaintiff, as m 
the replication to the Sth plea : Held, bad, OT 
special demurrer, for like reasons as the eighth# 
Kemp V. Watt, 15 M. & W. 672. 

ACCOUNT STATED. 

In indebitatus assumpsit for money due on 
an account stated, it is not sufficient to plead 
that, after the accruing of the causes of action 
in the declaration mentioned, 'and before the 
commencement of the suit, defendant and 
plaintiff accounted together of and concerning 
the said causes of action, and all other claims 
and demands then being between plaintiff 
defendant, amounting to a large sum, to wit, 
1,000/., and that on such accounting, a small' 
sum, to wit, 150/., was then found to be due 
and owing from defendant to plaintiff, which 
defendant then promised plaintiff to pay, and 
aflterwards, before commencement of the suit, 
paid to plaintiff, who accepted it in full satifl^ 
faction of the sum due to him from defendant ; 
for such a plea does not show that, at the time 
of the second accounting relied on, any crow 
demand by defendant against plaintiff existed, 
or, that, if it existed, it had not been agreed to be 
given up by defendant in consideration of 
plaintifiTs giving up some other demand of Ks 
on defendant, so as to make payment of the 
balance a satisfaction of the larger sum. Smith 
V. Page, 15 M. & W. 683. 

Case cited in the judgment : Atherley v, Evans, 
Sayer’s Rep# 369. 

I amendment# 

1. After judgment and lapse of a year . — The 
court refused to allow a replication to _be 
amended after the Lapse of a year after ju^ 
ment pronounced on demurrer, the case having 
previously stood over that, the mrties midit 
mntiiany agree to amend, and both having ae* 
to do so. Hammond v# CoHs, 3 

212. 

2# OmsHam Mimu^^Where the plamtit w 
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issued a writ and dechred ai^inlit tSie defend- 
ant as Hume/' and the de^dmt had 

afterwards given a written confMsnt eigned 

Robert Montagu HaiD 0 »’* to a judge’s order 
for judgment, and judgment >!m accor^ugly 
signed against him in November, 1844, as 
Hume/^ the court, on the application of 
the plaintiK for the purpose of proceeding to 
outlaw]^ dPdnst the defendant, made an order 
in Trinity Term, 1846, to amend the declaration, 
and all subsequent proceedings, by inserting 
the defendant’s Christian name. v. 

Hfime, 4 D. & L. 136. 

And see Ejectment* 

ANNUITY. 

^ Non^enrolment. — Former ac^/ow. — Declara- 
tion for money had and received. Plea, that 
the defendant granted an annuity in satisfac- 
tion of the plaintiff’s debt. Replication, that 
the deed was not dhly enrolled ; that in an 
action to recover arrears of the annuity, the de- 
fendant pleaded the non -enrolment, and that 
the plaintiff elected to make it null and void, 
and thereupon discontinued : Held, that the 
replication answered the plea, as it showed that 
the deed had become null by the defendant’s 
Act, and consequently, the plaintiff might 
recover the consideration for the annuity. 
Turner v. Browne, 4 D. & L. 201. 

And see Accord and Satisfaction, 1. 

ARBITRATION. 

Abatement or bar * — ^To a declaration, Nov. 
11th, 1844, for goods sold and delivered, and 
on an account stated, defendant pleaded, Nov. 
23rd, 1844, beginning *^And, for a further 
plea, as to the ist and 2nd counts of the said 
declaration, the defendant saith that,” &c., al- 
lying that, before action brought, disputes had 
arisen between plaintiff and defendant whether 
defendant was indebted to plaintiff in any and 
what sum for the causes of action declared 
upon, which disputes they submitted thein- 
sdves to refer, and did refer to arbitration, and 
mutually promised to fulfil the award ; that the 
arbitrators, before action brought, took upon 
them the reference ; that the matters in dispute 
are still iindp- their consideration ; and that a 
reasonable time has not elapsed for making the 
award. Conclusion ; “ and this the defendant 
is readjr to verify, &c.” On demurrer. Held, 

1* lhat the plea could not be considered as 
plea in abatement informally pleaded. 

2. That, as a plea in bar, it was bad ; the 
tendency of an arbitration being no answer to 
an action for recovery of a debt. Harris v. 
Meynolds, 7 Q. B. 71. 

ARGUMBNTATIVB AVBRMENT. 

1. Foreign law* — R^Ucation de injurid * — 
^ debt on bond the defendant pleaded, that 
the bond was executed by him in France, where 
he was then domiciled; that it was not taken 
®“y public officer authorised by 
the laws of that kingdom, nor was it written 
throughout by the hand of the defendant ; tliat, 
though the defendant signed the bond with his > 


pvpifer styh^ ih tUm 

tongue g be<urn^ & 

words at lehjg^ the sum nor was the 

defendant at the time a meimhant or trades- 
man, ; conciaffing, that, ** by reason of the 
premises, the bond, by the laws of France, 
never was nor is obligatory or binding on ^ 
defendant, but always was and is of no forra, 
effect, or validity.” 

Held, that the plea was bad, as being a mere 
argumentative and inferential statement of the 
French law ; which, being pleadable only as 
matter of fact, ought to nave been distinctly 
and affirmatively alleged. 

Quare, whether, supposing it to have been 
well pleaded, the whole of the allegations there- 
in might have been put in issue by de injurid. 
Benhamw* Earl of Mornington, 3 C. B. 133. 

2. Lato of France* — To an action of debt on 
bond, the defendant pleaded, that the bond was 
executed at Calais, in the kingdom of France, 
where the defendant was domiciled ; that cer- 
tain forms in the plea mentioned were not 
adopted on its execution, 4or did the defendant 
belong to cei*tain classes of persons therein de- 
scribed ; and that by reason of the premises,** 
by the law of France, the bond never was 
binding on the defendant : Held, that the plea 
was argumentative and inferential in its mode* 
of stating the law of France, and therefore bad. 
Benham y* Earl of Mornington, 4 D. & L. 213. 

And see Bond; Contract; Uncertainty* 

ARREST, MALICIOUS. 

Defect cured by verdict* — Since the 1 & 2 
Viet. c. 110, the declaration in an action for a 
malicious arrest must allege falsehood or fraud 
in obtaining the judge’s order for the capias, 
and must state the circumstances which consti- 
tute such falsehood or fraud. 

But where the declaration alleged that the 
defendants, not having reasonable or probable 
cause for believing that the plaintiff was about 
to quit England, falsely and maliciously, and 
without reasonable or probable cause, caused 
and procured a judge to make an order for the 
plaintiff’s arrest: Ife 

declaration must be taken to mean that the 
order was procured by false evidence, or by 
means of falsehood ; tne allegations as to the 
defendant’s not having reasonable or probable 
cause for believing that the plaintiff was about 
to quit England, being rejected as subterfuge. 
Danielsm* Fielding, 4 D. & L. 329. 

And see Married Woman* 

ASSUMPSIT. 

See Set-off, 2. 

BAILIFF. 

Justification* — In an action of trover, the de- 
fendant pleaded, that die siqpposed grievance 
was committed after the passing of the 7 & 8 
Viet. c. 19» intituled *'An Act for regulating 
Bmliffs of Inferior Courts tliat the defen£ 
ant had been didy appointed to act as bailiff in 
execution of the process of the Tolsey Court of 



BHstol, whiah cpfart • 
tio^ for ihe 

d^endant ^en btfcai^ and at the time of eoid^ 
n^it^fig the supposed gjrievanee, was a bafliff of 
tb(^ cdurt, and that the supposed grievance was 
a thing done in pursuance of his duty as sueh 
baUiff> and that no notice of action was pven : 
JSM sufficient, and that the defendant was jus- 
tified, on the ground that he was bailiff de facto. 
Braham v. IVatkim, 4 D. & L. 42. 

And see Justification. * 

BAIL. 

Bender. — Declaration on a bond under 1 & 2 
Viet. c. 110, s. 8, given by the defendant and 
others, his partners in trade, stated that judg- 
ment was recovered in an action for the original 
debt, which was not paid ; and that a judged 
order was made to render the principals within 
10 days, which time was enlarged without pre- 
judice by another judge’s order ; that a rule 
nisi was obtained within that period, calling on 
the plaintiffs to show cause on a subsequent 
day why the defenda|g| and his bail should not 
have further time ™render, and that in the 
mean time proceedings against the defendants 
and his bail should be stayed ; and that neither 
the defendant nor his co-debtor rendered them- 
selves according to the practice of the court, or 
within the time mentioned in either of the 
orders or within any other time, or in any 
manner directed by the court or any judge 
thereof: Held^ Ist, that a plea which alleged 
that a writ of ca. sa, had issued in the original 
action was good; 2ndly, that a plea which 
averred, that the judge’s order had been ob- 
tained exparte by the plaintiff, was bad ; 3rdly, 
that a plea which alleged that the rule nisi in 
the declaration alleged, was made absolute on 
the 22nd day of term, giving further time to 
render, and that a render was made within that 
time, was good ; 4thly, that a bond under 1 & 2 
Viet. c. 1 10, 8, S, under such circumstances, 
was not a claim within the 6 G. 4, c. 16, ss. 51 
and 56, barred by the defendant’s certificate 
obtained after the commencement of the ori- 
ginal action, but before judgment ; 5thly, that 
a plea alleging that the plaintiff had brought 
an action to recover the sum mentioned in the 
bond, was not a bar to an action on the bond, 
although the judgment in respect of the debt 
was obtained in an action subsequently com- 
menced. Hinton v. Acraman^ 3 D. & L. 426. 

Cases cited in the judgment: Sandon v.Proctor, 
. 7 B. & C. 800 ; South v. Gryfiitb, Cro. Car. 

481 ; Weddall v. Manucaptors of Jooar, 10 Mod. 
287 ; Wilmore v. Clerk, 1 Lord Roym. 156 ; 
Jameson v. Campbell, 5 B. & A. 250 ; Exparte 
Barker, 9 Ves. 110 ; Exparte Marshall, 1 Mont. 
Sc Ayr. 145 ; Abbott v. Htcka, 7 Scott, 733 ; 5 
Bing. N, C. .578. 


BAILMENT. 


See Detinue. 


BAB, PLEA IN. 

J Sec Abatement ; Arbitration j Double plea^ 
injf; Husband and wife. 


BILL OF BXCIHANOB. 

J . dUegoHbn a ^ 

an inidpTaee agidnst tte drawer of a bifl 
payaibie f» I^don, the venue being laid ft 
jLondon, a general allegation of presentment Bras 
hdd to be a sufficient allegation of presentm^t 
in London since the rule of Hilary T. 4 W. 4, 
r. 8. 

Quore, whether the defect would have been 
aided by the defendant’s pleading over, if the 
venue had been laid elsewhere. Boy dell v. 
HarkneeiSi 3 C. & B. 168. 

2. Venue. — Presentment. — By Reg. Gen. Hil. 
T. 4 W. 4, ii. r. 8, no venue is required to be 
stated in a declaration except the one aReged 
in the margin ; and therefore, in an action by 
the indorsee against the indorser of a bill of 
exchange drawn payable in London, where the 
venue stated in the margin of the declaration 
was London,” it was held that an averaent 
of presentment, not stating where, sufficiently 
alleged a presentment in London. Boydell v. 
HarknesSy 4 D. & L. 178. 

3. Initials of party. — In a declaration on a 
bill of exchange, it is informal to describe any 
of the parties to the bill by the initials only of 
his Christian name, without showing that he is 
so described in the bill itself. Esdaile v. Mac^ 
lean, 15 M. & W. 277. 

4. Certainty. — In a declaration containing 
sev’^eral counts on different bills of exchange, 
each count, after describing thg bill, referred to 
it as the said ” bill of exchange : Held, suf- 
ficiently certain, even on special demurrer ; for 
that the words the said ” ought to be referred 
to the last antecedent. Esdaile v. Maclean, 15 
M. & W. 277. 

5. Amending judgment. — Where the defend- 
ant pleads non assumpsit to the whole of a de- 
claration, consisting of a count on a bill of ex- 
change, and money counts, the plaintiff cannot 
sign judgment generally. 

And the court will not allow him to amend 
the judgment, by confining it to the count on 
the Dill, and entering a nolle prosequi on the 
other counts. Eddison v. Pigram, 16 M. & 
W. 137. 

And see Accord and Satisfaction, 2. 

BOND. 

Argumentative averment. — Debt on bond 
against a surety under 1 & 2 Viet. c. 110, s. 8, 
conditioned for the payment of a debt due by 
H., or for his render. Plea, that the plaintiff 
recovered judgment in the Queen’s Bench for 
the debt, and arrested and detained H. on a ca. 
sa.; that H. sued out a habeas corpus cum 
causd, and was committed to the Marshals^ 
of the Queen’s Bench, and detained there until 
after the return day of the writ ; that H. waB 
always ready to render himself, and would have 
rendered himself according to the practice of 
the court, but that be was prevents from so 
doing by the plaintiff in manner aforesaid $ 
Heldi^n special demurrer, that if the plea waw 
construed as an excuse, as it did not distiiBCtljf 
aver that it was impossible for H. to render 



ftga 

hinuelf, it was bad as aivomeiktriSiv^ and ifj laiA WltoiiK m imb lAn* «die^ 

constroedaaaperfoniaBceyitirBR bad as not’ileaae tqriMaiafteib froa J. to (he fdanMtff, 
bring 8td>8taDtiall3r so anmad. Jfa y a r ri v. >a 4 to!btRatribHri«OT«iaBMbjtbepIaitttfffm 
Baautt, 4 J). & L. 226 . be would not, a( wf rime dnritig (he terai, 

. sow, reap, or take ftorn (be arable lands de« 

oowT^cT. misM, or any part tbareof, more than two wops 

1. Argwn^aivBe dtmoL — mmomU to of gg^ g^ gn^ suecessiTely, bat 

the general Where the declaration in an every third sumtner fallow or wj^the 

said arable lands down with rye-grass and 
clover seedsg or would plant with potatoes^ or 
sow with peas or beans, which should be twice 
well hoea; and also that the plaintiff^ his 
executors, &c., should not, at any time during 


action of assumpsit comj&ined of a breach by 
tiie defendant of a condition on which the s^ 
of certain houses had been made to the plidntiff, 
namely, **that the vendor would 

abstract of title to the purchaser, or his or her ^ ^ ^ ^ 

solicitor," a^ the plea of the defendant stated th^teim Jet, assim, or set over/ or otherwis'e 

W swckCi ormam/l aa ^ _ • a ^ i 


that at the time of the promise it was agreed as 
jc^ of the contract, that the defendant should 
l^iver an abstract of the title, commencing 
with a certain s^iecificd deed, and to that extent 
only. Held, that the plea was an argnmentatis'^e 
denial of the contract in the declaration, and 
bad as amounting to the general issue, Sh(tr~ 
landy. LeifchUdy 34 L, O. 277* 

“ J3 


part with the indenture of lease, or the premises 
thereby demised, without the s])ccial license 
and consent of A., his heirs and assigns, in 
writing — ^with a jiower of re-entry for breach of 
any covenant in the lease — and setting out a 
grant by indenture of the reversion to the de- 
^ndant, stated, that, after the making of these 
indentures, &c., the plaintiff did bict over 


2, Exception , — delivered goods to B. to the said indenture of lease and tho 

be conveyed fiom Gibraltar to London, the thereby created, ji^liin the true intent 

of God and the dangers of navigation excepted. ! and meaning of the said^enture of lease, and 
The vessel was to touch at Cadiz on the proviso and condition for re-entry therein 
passage. While the vessel was at Cadiz the contained, to wity by pawningy phdgingy and 
goods belonging to the plaintiff were seized as mortgaging the said indenture of lease to anti 
contraband, and forfeited according to the | obtain creditorSy to wity B. vV f without 
revenue laws of Spain. ^ ^ ^ . the consent of A. or of ike defendant. The 

Heldy in an action by A. for the non-delivery plaintiff replied, that he did not set over or 
of the goods, that a plea setting out the above part with the said indenture of lease, or the 
facts was bad as not amounting to a defence to tefixi thereby created, within the true intent 

34 L. O. 80. and meaning of the said indenture of lease, &c.. 
And sec Debt, 1, by pawningy pledgingy or mortgaging the said 

COAL LSA8R indenture wth the said supposed credit orSymodo 

Corenon^-Declaration in covenant stated, , bad, on snecial demurrer; for 

toat plaintiff, by indenture, granted to defend-' «Pl‘«a“on should Imve denied gene- 

ant all the coals and mines of coal under 


certain lands ; that defendant covenanted to pay 
to plaintiff, as the price of the coal so granted, 
40/. for every statute acre of the said coal wiiich 
should be found under the said lands ; and 
until the said pric6 should be fully paid, to 
pay plaintiff 40Z., part of the said price, in eacli 
year, by two equal half-yearly instalments, 
whether the whole of an acre of the said coal 
should be gotten in eveiy such year or not. 

Averment, that, at the making of the in- 
denture, there were under the said lands divers, 
to wit, 14 acres of the said coal, and that 
divers, to wit, 13 acres of the said coal still re- 
mained under the said lands ; and that 40f., 
for two of the half-yearly instalments of the 
said price for the coal aforesaid, became due 
and still was in arrear and unpaid to the plain- 
tiff : Heldy on motion in arrest of judgment, 
that the declaration was bad, for not averring 
that coals had been found under the premises, 
Jowett V. Spencer, 15 M, & W. 062. 

Case cited in the judgment : Stcklemore t, 
ThisC&eton, 6 M. ft Set 9. 

CONSTABLS. 

See Trespassy 1, 2* 

COTBNAKT* 

1. Construction Q/*8*-*In trespass for breaking 


gene- 
rally that the plaintiff had parted, i. e , in any 
manner partea, with the indenture, instead of 
confining the issue to the particular mode of 
parting with it, immaterially stated under a 
scilicet y in the plea. 

Another plea stated, that during the term the 
plaintiff sowed and took off and from 50 acres 
of the arable lands demised, more than two 
crops of corn successively ; and that he did 
not nor would every 3rd year summer-fallow or 
lay the said arable Unds or any part thereof 
down with rye-grass, &c., nor did nor would 
plant with potatoes, nor sow with peaSy which 
were twice well, or in any manner hoed, &c. 
The plaintiff replied— that he did not at any 
time during the term, sow or take off or from 
the arable lands, or any part thereof, more than 
two crops of any sort of grain successively— 
and m every 3rd year did summer-fallow a part, 
consisting of 50 acres, and did lay down with 
rye-grass and clover seeds part, consisting of 
50 other acres, with potatoes, and did sow an- 
other part, consisting of 50 other acres, with 
peas, and the residue of the arable land with 
heansy which were twice well hoed, &c. ; and 
that there was not at any time during the said 
demise, any portion of the said arable lands in 
the indenture contained which the plaintiff did 
not evexy 3rd year cStber summer-fallow or lay 
down with rye-grass and clover-seeds, or plant 



or parfRonti^ Isif JLI^M. 

w^^ce well lio0di tb die coirii^ ie talie^dlbr k gcNi^ dec3iiioil| 

bf llie pl^niiffln "belietf delft fiWiibb vaaw^^ tf 

contained^ &c. ; cottfdiidfai|( to the country : on tins special tonlxact^^ « 

BM, m spedal demurrer to the replication. But if B., by his own act, render the delhp^ 
that die covenant set out was two-fold~that of the goods impossible, A. may sue in debt ftnr 
l^tenant mnM not take more than two crops the value bf the service, 
of gmn in BUcce88ion~and that he loonld do Bo, if B. dlowthe goods to be sold under an 
certain other things ; that the plea correcdy execution against him. Keys v. Hurwood, 2 
averred a breach of the let branch of the cove* C. B. 905. 


nant, but did not show a breach of the 2nd, 
inasmuch as it did not negative the sowing with 
beans^ and that the replication, which con* 
taihed a direct traverse of the breach well al* 
l^ed in the plea, was not rendered bad by the 
introduction of the subsequent immaterial 
matter relating to the other breach. 

A replication which answers the only ma* 
terial part of a plea, is good, notwithstanding 
the introduction of immaterial matter in the 
plea. Hammond v. Colls, 1 C. B, 916. 

2. In an action upon a covenant by the de- 
fendant, that he would nay over to the plaintiff 
the Ist fruits or proeeeas which should be first 
realized, and be at the disposition of the de- 
fendant,” under a sequestration, ** forthwith 
upon the receipt thereof,^* the declaration al- 
leged, that divers moneys, being 1st fruits and 
proceeds, were realized, and were at the dispo- 
sition of the defendant, and that he had not 
paid them over to the plaintiff : Held, sufficient, 
on special demurrer, and that it was not neces- 
sary to aver actual receipt of the money by the 
defendant. Smith v. Nesbitt, 2 C. B. 286. 


Case ched in the judgment : Baines v. Payne, 1 
Chi^ on Pleadings, (8 ed.) 357. 

2. Payment . — " Causes of action .** — In an 
action of debt, a plea of payment in satisfaction 
and discharge of the causes of action in the de- 
elaration mentioned, is a plea to the damages 
as well as the debt. Triston v. Barrington, 4 
D. & L. 273. 

3. Payment in satisfaction ^ — In debt, a plea 
of payment of a sum of money, in satisfaction 
of all the causes of action in the declaration 
mentioned, is an answer as well to the damages 
as to the debt. Triston v. Barrington, 16 
M. & W. 61. 

And see SeUoff, 1. 

DS INJURIA. 

Trespass. — Heriot. — De injurid is a good re- 
plication to a plea in trespass justifying, as lord 
of a manor, the seizure of the best beast as a 
heriot. Price v. Woodhouse, 4 D. & L. 286. 

See Argumentative Averment, 1 ; Heriot 
Custom. 


And see Coal Lease; Recitals in Deed. 


DEMURRER. 


COVERTURB. 

Circumstantial and informal plea . — To a 
count against the maker of a promissory note, 
he pleaded in bar, that at the time of making 
the note, the plaintiff was the wife of A., that 
the consideration for the note was the loan of 
money of A. advanced by the plaintiff to the de- 
fendant without A.*b authority and against his 
will, that the plaintiff took the note, and held 
and still holds the same without the authority 
and against the will of A,, and that he never 
had any property in or right to the note : Held, 
an informal plea of coverture. Guyard v. Sut^ 
ton, 3 C. B. 153. 

DANGEROUS ANIMAL. 

Declaration in case stated, that the defendant 
wrongfully and maliciously kept a ram, well 
knowing that he was prone and accustomed to 
attack, butt, and injure mankind : and that the 
said ram, while the defendant so kept the same, 
attacked, butted, and threw down, and thereby 
hurt the plaintiff: HeM, sufficient, on motion 
in arrest of judgment, without showing that the 
defendant negligently kept a ram. Juckson v. 
Sndihson, 15 M. & W. 563. 

yQms sited ia the judgment : May v. Burdette de- 
«eadsd in Q. B. in Trin. Term, 1846. 

]>BBT. 

I* yn^ere not mttintainatte in respect of a 
spetAal contradt.^VriieTo by the terms of a 


1. Plea amounting to non assumpsit. — Decla* 
ration upon an agreement whereby it was con- 
tracted that the plaintiff should supply, and the 
defendant receive, certain bales of wool, and 
alleging as a breach the refusal of the defendant 
to receive ; plea, that the wool contracted for 
was to be according to sample, but the wool 
tendered was inferior to the sample : Held, on 
special demurrer, that the plea was not bad, as 
amounting to non assumpsit. Sieveicing v. 
Dutton, 4 D. & L. 197* 

2. Statement of grounds. — Where a party 
demurs specially to several pleas, &c., on the 
same grounds, the causes of demurrer to all 

' after the first are sufficiently stated by saying 
that the plea, &c., is insufficient “ for the like 
causes and grounds of objection which have 
been taken to the said - — plea.” Braham y. 
Watkins, 16 M. & W. 77. 

And see Duplicity j Frivolous Demurrer j 
Grounds of Demurrer Joinder in Demurrer j 
lAbel ; Slander. 

DETINUE. 

1. Special bailment . — To a declaration in 
detinue upon a special bailment of scrip certi-. 
ficates to be re-delivered to the plaintiff on.pay« 
ment of a sum of money, the d^endant pleadw 
that the scrip was deposited as a 
security for money advanced by him to Bie 
plaintiff, and that on repayment thereof 
tendered and offered to deuver up and return 
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to the plaintiff the scrip certificates which the 
plaintiff then refused to acccfpt and receive. 

Held, on special demurrer^ that the word 
'Metain’^ in detinue means an adverse deten^j 
1ion» and t£at consequently the plea was bad^ 
as amounting to non detinet. In a declaration 
in detinue^ the allegation of bailment^ whether 
common or special, is mere surplusage, and 
not traversable. Clements v. Flight, 4 I). & L. 
261 . 

Gases cited in the judgment : Whitehead ▼. Har- 
rison, 6 Q. B. 423 ; Gledstane v. Hewitt, 1 0. 
& J. 565. 

2. Detinue. — Declaration alleged, that plaintiff 
delivered certain paper-writings, purporting to 
be scrip certificates for shares, to defendant, to 
be re- delivered, on request, after payment to 
him of a certain sum, averring that that sum 
was paid to defendant. Breach, that defendant 
hath not delivered the paper-writings, though 
requested, but "detains” the same. Plea, 
that they were deposited with defendant as a 
pledge and security for 210/. advanced .by him 
to plaintiff, and that, on payment of that sum, 
defendant tendered and offered to deliver up | 
and return them to plaintiff, who then refused 
to receive them : Held, on demurrer, that this 
plea was bad, for denying the detention argu- 
mentativel 3 % and for amounting to non detinet. 
Tlie detention complained of was an adverse 
detention, because the word " detain ” in a 
declaration in detinue means, that defendant 
withholds the goods, and prevents plaintiff from 
having possession of them. 

The bailment stated in the declaration in 
detinue, whether it was general or special, is 
surplusage, and not traversable, the gist of the 
action being the detainer of plaintiff’s goods. 
Clements v. Flight, 16 M. & W. 42. 

DISTRESS. 

See Trespass, 3. 

DOUDVB PLEADING. 

Bar and further matutfinance. — The court 
refused to allow a defendant to plead a 
plea in bar of the further maintenance of the 
action, together with a plea in bar of the action 
generally. Suckling v. Wilson, 4 D* & L. 
167. 

DUPLICITY. 1 

Satisfaction and discharge. ~ Demurrer. 
Where to a count on a bill of exchange the de- 
fendant pleaded the delivery and acceptance by 
the plaintiff of hi8,1the defendant’s, own pro- 
missory note, payable on demand, for and 
on account of such bill of exchange and the 
causes of action in respect thereof, and then 
further alleged that th4 plaintiff afterwards 
agreed to accept and did accept the warrant of 
attorney to confess jud/^ent of a third party, 
in full discharge qnd satisfatHtion of the said 
promissory note, and of ndl causes of action in 
Yespect thereof, and of the caU^s of ' action '^in 
; the Said cohnV 'dh ^ tile bHl of oYchanlfe 
’ ’tioned. HM; tha#%lio filSa tsk hp^OiLO^e* * 
fence by way of satisfaction and discharge, and 


was not bad for dupUcity. Feame v. Corkrane, 
34 L. 0.81. 

And see Accord and Satisfaction, 2. 

S/ECTMBNT. 

AmendmenL-^In an action of ejectment com- 
menced in Hil. T. 1841, by a mortgagee on a 
mortgage deed of the date of 1824, the term 
was stated to be 11 years from the date of the 
demise, 22nd of June, 1831. The defendant 
was admitted to defend as landlord, and the 
cause was set down for trial at the summer 
assizes, 1841, when, upon terms of arrange- 
ment being proposed by the defendant, the 
plaintiff countermanded his notice of trial. Ne- 
gotiations had since been going on between the 
parties till March 1846, when they were broken 
off, and notice of trial again given for the spring 
assizes, 1846. The plaintiff then having dis- 
covered that the term demised had expired, 
countermanded his notice of trial. The court 
made absolute a rule permitting the lessor of 
the plaintiff to amend the declaration and issue, 
by inserting the term of 20 for 1 1 years, or by 
altering the date of the demise. Doe d. Rabbits 
V. Welch, 4 D. & L. 115. 

ESTOPPEL. 

1. Damages. — Cross action. — To a declara- 
tion for unskilfully constructing a kitchen 
range, the defendants pleaded, by ww of es- 
toppel, that they sued the now plaintiff for the 
price of constructing the range, and that he 
pleaded payment into court of 42/., which the 
now defendants accepted in satisfaction : Held, 
on demurrer, that tne plea did not amount to 
an estoppel, and afforded no answer to the ac- 
tion. Rigge y. Burbidge, 4 D. & li. 1. 

2. Payment into court. — In an action for the 
stipulated price of a specific chattel, the defend- 
ant pleaded payment into court of a sum which 
the plaintiffs took out in satisfaction of the 
cause of action : Held, that the defendant in 
that action was not estopped thereby from su- 
ing the plaintiffs for negligence in the construc- 
tion of the chattel. Rigge v. Burbidge, 15 
M. & W. 598, 

Case cited in the judgment: Mondel v. Steele, 8 
M. & W. 858. 

And see Recitals in Deed. 

FEIGNED ISSUE. 

Form of. — A feigned issue in the form of a 
wager, directed under the Interpleader Act, is 
not rendered illegal by the prohibition of 
actions upon wagers in 8 & 9 Viet. c. 109. 

The adoption of the form of issue given in 
the schedule to that act is not compulsory. 
Luard v. Butcher, 2 C. B, 858. 

FOREIGN LAW. 

1. Notice of process. — Non^appearance,^^ln 
assumpsit on a Judgment or decree of the 
IVibunal of Comotsree at Brussels, the defwd- 
ant pleaded; that^e tMa.i»o/ jsdred 

wfM i8ssiteg ^out> 4tf at 

th^abit^^f thepliSntifib^iiirth^ oftaMion 

upon which the said judgment ddcsie.Clms 

obtained, nor had he at any time notice of any 
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such process, nor did lie appear in the said 
court to answer the plaintiffs. 

Held, bad, inasmuch as the plea did not 
show that the proceedings against the defendant 
in the Belgian court were so conducted as to 
deprive the defendant of the opportunity of 
defending himself therein. Reynolds v. Fmitm, 

3 C. B. 187. 

See Argumentative Averment, 1, 2, ^ 

2. Liability of foreign prince resident in this 
country, — To an action of debt on an annuity 
bond executed by the defendant when he was 
reigning Duke of Brunswick, but who was re- 
sident in this country at the time the action 
was commenced, a plea, merely alleging that 
the defendant was a sovereign prince at the 
time the deed was executed, was held no an- 
swer to the action, the plea not showing that 
the defendant was a sovereign prince at the 
time the action was brought and plea pleaded, 
nor that the deed was executed in respect of a 
subject-matter which when made could not be 
enforced by law in the country in which it was 
made. Munden v. The Duke of Brunswick, 
34 L. O. 204. 

FRIVOLOUS DEMURRER. 

1. Signing judgment on the whole record,— 
Where a demurrer clearly frivolous was pleaded 
to one of several replications by a defendant, 
who was under terms of pleading issuably, &c., 
the court gave the plaintiff leave to sign judg- 
ment on the whole record as for want of a plea ; 
unless the defendant consented to strike out 
the pleadings ending with the demurrer, and 
pay the costs of the application and of prepar- 
ing for the trial which had been lost, and take 
short notice of trial. Tucker v. Bamesley, 4 
D. & L. 292. 

2. Signing judgment. — Irregularity, — In 
action by drawer against acceptor of a bill of 
exchange, the defendant pleaded, (amongst 
other pleas concluding to the country,) that 
the plaintiff indorsed the bill to a person un- 
known, who, at the time of the commencement 
of the suit, was the holder tliereof, and entitled 
to sue the defendant thereon. l"he plaintiff 
replied that the said person was not at the time 
of the commencement of the suit the holder of 
the bill, concluding to the country. The plain- 
tiff having added the similiters and delivered 
the issue, the defendant struck out the similiter 
to the above replication, and demurred specially. 
A judge at chambers ordered the demurrer to 
be set aside as frivolous, and that the plaintiff 
•be at libertv to sign judgment on the plea in 
question. The plaintiff* signed judgment on 
&at plea, tried the other issues, an3 obtained a 
verdict, the defendant not appearing at the 
triid. On motion to rescind the judge’s order, 
and set aside the trial and subsequent proceed- 
ings : Held, that, as the rule did not ask to set 
aside the issue, there was no irregularity in the 
trial : Held, also, (Alderson, B., dissentiente,) 
that dm judgment signed was irregular, there 
bring otMT phsas on the record covering the 
whole eause of acUon. Talbot v. BulkeTegi 4 
D. L. 306. 


Caseeit^ m the jodgmeat: Hitchcock v. Wat-' 
ford, 5 Scott, 792 ; 6 Dowl. 457. 

GROUNDS OF DEMURRER. 

A demurrer to a plea stated in the body of 
it, and also in the margin, that tl^e plea was 
insufficient for the like grounds of objection as 
those taken to a former plea Held, a suffi- 
cient statement of the special causes of de- 
murrer. Braham y, Watkins, 4 D. & L. 42. 

' And see Demurrer, 2. 

HBRIOT CUSTOM. 

Replication de injurid, — In trespass for 
taking chattels, if the defendant justifies the 
seizure under a heriot custom, the plaintiff may 
reply de injurid absque tali causd. And if there 
are several pleas claiming several heriots in re- 
spect of different tenements, one replication de 
injurid will suffice. Price v. Woodhouse, 16 
M. & W. 1. 

See De Injurid, 

HUSBAND AND WIFF.. 

1. Abatement or bar, — In an action by hus- 
band and wife for slander of the wife, a pleja 
that she is not the wife of the plaintiff, is a 

f ood plea in bar, Chantler v. Lindsey, 4 
>. & L. 339. 

2. Abatement. — To an action by husband 
and wife for slander of the wife, a plea that the 
female plaintiff was not the wife of the other 
plaintiff, is a good plea in 6ar. Chantler v. 
Lindsey, 16 M. & W. 82. 

ISSUABLE PLEA. 

1. Cross action, — The plaintiffs declared on 
an agreement, that the defendants should fur- 
nish the plaintiffs with a steam-engine by a 
specified time, to be paid for by instalments, 
payable at certain times, with reference to the 
progress of the work : Breach, that the steam- 
engine was not furnished by the specified time. 
A plea alleging the non-payment of the 2rid in- 
stalment, though due with reference to the 
work done, according to the terms of the agree- 
ment, held, to be an issuable plea. Zulueta v. 
Miller, 4 D. & L. 186. 

Cases cited in the judgment : Steele v. Harmer, 
14 M. & W. lS6 ; 2 D. & L. 861 ; Mackay v. 
Wood, 7 M. & W. 420 ; 9 Dowl. 278. 

2. A plea framed fairly to raise the question 
whether the action is not rendered unmaintain- 
able by reason of the non-performance of an 
alleged condition precedent, is an issuable plea. 
Zulueta V. Miller, 2 C. B. 895. 

Coses'cited in the judgment : Steele v. Harmer, 
14 M. A W, 139 ; Mackay v. Wood, 7 M. & W. 
421. 

JOINDER IN DEMURRER. 

1. SimiUter, — Issue,— The rule of Hilary 
Term, 4 Will. 4, c. 108, is qualified and altered 
by. the rule of Hilary Term, 4 Will. 4, c. 3 ; 
therefore, where the plaintiff replied by takiitg 
issue on some pleas and demurred to others, 
aud added the similiters^ and joindera in de- 
murrer and delivered the issue : Held, irregidtar 
as under the latter rule; the defendant was wt 



linirafl j~~ •* ** — •— *— -*-«• CaMidtodiii tb« Jn^ipntiita. It^beloand 

demand. Cooi»r.Blat», 38 lb (^ 94> duttlie cases towMchtSMM WrtMan attMdMd* 

firered serond pLs, to some of triikh Ae And As wBswsiee to Aose piwons ai^^ 
pluntiffrepHed^conckufiofftotlM^couii^,!^ will» no doubts be of nmbh usebotti tothd 
toothers he dmniTedr . .. 


added the BimilL(itii 

the defendant struck them out* The plaih^j 
then obtained^ a judge’s order, ** that the de- 
fendant forthwith join, in deotmrrer.” On 
motion to rescind the order: ife/d, that thei 

R^. Gen. Hil. T. 4 W. 4, r. 3, qualified and I „ , , , . , 

altered the Reg. Gen. H. T. 2 W. 4, r. 108, be further enlarged, m order to mcieaae 
and tl^t the plaintifiT was irregular in adding the number and value of the Rbports of Rb« 
^ demurrer. Cooke v, Blake, 4 cbnt Dscisioks, without curtailing any of 

Da Sc L. 313. Original Articles, or select Information, for 

Cam cited in the^judgment : Jones r. Key,2 C. the Work has been distinguisheds 

The Contents of each Number will be ar- 
ranged as follows - 

1st. Original articles on all projected altera- 
tions in the Law and Practice ; the state 


TH!E EDITOR’S LETTER BOX. 


Thb xiext volume of the Liegal Ohsenm 


A M. 340 3 e Dowl. 365. 


JOINT CONTRACTORS. 

Abatement, — Pendency of action , — In an 
action against one of several joint contrac- 
tors, the defendant cannot plead in abate- 
ment the pendency of another action for the of the Profession and measures for its fan* 

cause gainst another co-contractor; but — New Statutes, with explana- 

he should plead in abatement the non-joinder ^ ^ j j- • • 

of the joint contractor: and if a secon J action disquisitions on their con- 

be brought against all, the pendency of the struction; — Parliamentary Bills, Reports and 
former action against the other joint con- Returns:— Notes or Commentaries on import- 
L V. Goldney, ant Decisions in Common Law, Equity, and 
" ■ * I Conreyaneing :— the Law of Railways, Insmr- 


And see Nonjoinder, 


ance, and other Joint Stock Companies Re- 
view of New Books : — The Law of Attorneys 


JUSTIFICATION. 

mUif of i^^ior court.— In trover, the de-jand Costs, and the Examination of Articled 
fendant pleaded, that the supposed grievance . r> i- r t 

was committed after the passing of the 7 Viet. , : - Proceedings of Law Societoes ; - 

c. 19, and within the jurisdiction of the inferior | Legal Biography ; Correspondence ; Profes- 
Court thereinafter mentioned ; and that, before | sional Lists, See, 


and at the time of the grievance, the defendant 
had been duly appointed to act as a bailiff in , 
the execution of the process of the court of the | 


2nd. Original and early Reports of every 
important Decision in all the Superior Courts, 


Tokey of Bristol, which then, and at the time i by Barristers of the several Courts : — New 
of the passing of the said act of parliament, I Rules and Orders of Court ; — an Analytical 
^d, by charter, jurisdiction for the recovery of' of all Reported Cases in aU the Courts— 

debts and damages in personal actions arising , - « , i i « 

within Ae city and coilnty of Bristol; and the I according to the leaAng subjects ad- 

defendant then became and was, and thence- judicated upon ; — Cause Lists ; —Circuits 
forth until and at, &c., was a bailiff of the said Sittings ; and every other information relating 
court ; and that no notice of action was given 
to him pursuant to the said act. 

Meld, on demurrer, 1st, that the plea hrough 
the defendant within the protection of the 8th 
section of that act ; 2ndly, that the jurisdiction 


to the business of all the courts. 


The further letters on the jurisdiction of the 
New County Courtsi,n summoning debtors 


of the mferior court was sufficiently s^wn; under unsatisfied judgments obtained previous 
Sr^y, that the defendant’s duty as bariiff was to the passing of the New County Court Act, 


sufficiently set forth. Braham v. Watkins, 16 
M. & W. 77. 

Case cited in the judgment : Hughes v. liuck- 
land, 15 M. & W.. 346. 

And see Trespass^ 1, 2. 


fThis Section of Ae Digest is snb-dlvided on 
aoettoMlNpliia length. The vetoHiidet will ap. 
t i to W x t nncAer. One reedecs wffl «A- 
laStattemeiitbfAe; 


reached us too late for the present number, but 
shall be attended to in the next. 

”S.” of Worcester is informed that Ae 
iuuversity degree* to be available in shortening 
the time of service under articles of clerksl^i^ 
should be taken before he was artioled. 

%* CoBtmnmcetiOBefbr Ae Legsi AJmtmute, 
YeOr^Book, RemembrmtoKr, and Diary JNif 
1848, ehotdd 1 m eentf adAoMed to Ae 
et lAMers.' Ma»nA' end Stow, 32, Bell Ttod* 
Lincoln’s Inn. 
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— — « Quod magis ad nos 

Pertinet, ct uescire malum cst^'agitamus/* 

Horat. 


THE PUBLIC, THE PROFESSION, 
AND THE COUNTY COURTS. 


It is a remarkable fact, that while the 
profession has been almost silent under the 
injury and insult inflicted by the establish- 
ment of the New County Courts, the public 
has been clamorous against the working of 
a measure which was to bring justice home 
to the door of every man with cheapness 
and expedition. Wc admire the philosophy, 
and approve the policy, of our professional 
brethren, in leaving the community to find 
out by experience the inconvenience and 
hardship that must arise from the mode of 
practice adopted in the new tribunals. It 
would have been vain for the attorneys to 
raise their voices against the deliberate in- 
justice of taking from them a very large 
portion of that employment on the faith of 
which they have prepared themselves for 
their profesion at a considerable expense ; 
and w’-ere they to complain of the insult 
passed upon them by the wretched scale 
of fees, according to which their services 
are estimated under the new act, they 
would meet with little sympathy. Tlieir 
remonstrances ivould, of course, i9e attri- 
^ buted to interested motives ; for, although 
self-preservation is admitted to be the first 
of natural laws, which all men are bound 
to obey, the lawyers themselves are not 
allowea to do so, without their alleged ra- 
pacity being denounced by an unjust and 
'^renseless clamour. The in|ere8ts of all 
other professions are admitted to be en- 1 
titled to some consideration, but the body 
of tegal practitioners, who my in admis* 
sion stamps and yearly certificates a much 
larger sum thaa any other class, are re- 
VoL. xxxiv. No, 1,023. 


garded as a set of persons whom it is not 
simply allowable, but decidedly laudable, 
to victimise* It has, therefore, become 
the fashion to believe that the best way to 
improve the law is to degrade, and, as far 
as possible, exterminate its professors, 
until every man, acting as his own lawyer, 
has, in accordance with the proverb, ‘'a 
fool for his client*” This consummation 
has been most materially advanced by the 
late County Courts Act, and the suitors 
are beginning to find that the old saying is 
fearfully realized. It was not to be ex- 
pected that the science of law could be 
rendered more simple or effectual by 
superseding those who have made it their 
study, any more than it could be hoped 
that the medit;al art would be advanced 
by discouraging the employment of the 
physician. There would be a general 
outcry against a proposition to provide for 
the better preservation of the public health 
by inviting every man to doctor himself 
and become his own patient, yet when the 
same principle is applied to the law, the 
absurdity is hailed as something approach- 
ing very nearly to the perfection of wisdom 
and enlightenment. 

Notwithstanding the vulgar prejudice 
which attributes mercenary motives to the 
professors of the law in their hostilitj^ to 
those rash and intemperate innovations 
that pass under the general name of 
reform, we may declare, without fear of 
contradiction, that, as a whole, there is no 
class of men so ready to forego their indi- 
vidual advantage for the general benefit. 
All (be salutary changes that Imve tafc» 
place ; all the rearamendmenls Hmt 
been introduced into j)ur Jhqpd tjniteiii 

c 0 
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within the last few years, have been sug- 
gested by professional rhren, who have had 
the general support of the whole body df 
their brethren in every measure of actual 
improvement by which the public could 
profit. There is something, therefore, 
very illiberal in treating the opposition of 
lawyers to certain measures of so-called 
legal reform as the result of sordid feeling, 
when the hostility shown towards new 
schemes is in most cases dictated by a just 
perception of their total impracticability or 
utter worthlessness. 

It is, perhaps, as well that the public 
should now and then be made to feel the 
inconvenient consequences of a delusion 
which the sufferers have fallen into with 


fitable occupations are neglected, or they 
employ professional assistance at their own 
private cost, or — worst alternative of all- 
place themselves in the hands of some of 
those unauthorised harpies, to whom the 
new. act gives ample encouragement. The 
public will nbti and indeed cannot, act for 
themselves in the County Courts, without 
the most serious inconvenience and loss ; 
but, as the scale of fees allowed will not 
remunerate respectable men, it follows as 
an inevitable result that pettifoggers and 
pretenders will step in to take whatever 
they can get from the suitors who are 
abandoned entirely to the mercy of these 
operators on their ignorance and helpless- 
ness. The newspapers have already 


wilful alacrity. Like the frogs in the fable, j teemed with reported cases ot hardship, 
who complained to Jupiter without cause, j besides numerous letters of complaint from 
anti obtained in succession a stork and a | those who have experienced the working 
log, the public will find in the County i of this measure for bringing home justice 
Courts Act the properties of both these; to every mans door, — provided every man 


can carry it home himself, which he is 
about ns able to do, in some instances, as 
he would be to transport to his own abode 
a quantity of heavy goods without the in- 


gifts combined, for there are already loud 
complaints of the voracity with which 
money is swallowed up in fees, and of the 
machinery proving an immovable log to the 

suitors through their being deprived of j tervention of a carrier 

professional assistance in working it. The j 

pretence of cheapness in the carrying outj 
of the new measure is found to be the j 
hollowest of all hollow delusions, for the 
act proceeds upon the ridiculously erro- , 
neous principle that a man must effect a ! 
saving by acting for himself instead ofj 

paying another to perform for him the - Sinck the first week in August, above 
service he requires. According to this i forty commercial houses, placed by the 
doctrine, an individual having to send a • magnitude of their mercantile transactions 
letter to Liverpool had better take it him- ; in the first class, have unfortunately been 
self and save the postage, — a case which, j compelled to suspend their payments ; 
though an extreme one, is analogous to the 
presumption of the framers of the County 


C O 31 xM E II C I A L FAILURES. 
AVOIDANCE OF THE 
COURT OF BANKRUPTCY. 


and singular as it 


miglit seem, up to tlie 
, period when w’c write, in no instance have 
Courts Act, that suitors will be benefited ; we heard tliat the partners in any of the 
by appearing in person instead of delegat- ; insolvent firms have been made bank- 
ing their business to a legal practitioner re- j rupt. In ordinary cases, when a mer- 
ceiving a fair remuneration for his services. ; chant or a tradesman avows himself to be 
We cannot believe that the public will | unable to meet his 

name appears 

I GazettOifUnder the List of Bankrupts, quite 
I as a matter of course. How the leviathans 


. . . V.. ...ww,, pecuniary engage- 

patiently submit to a burden that has{ments, his name appears in the next 
already proved most vexatious in various ' 
ways ; and we therefore confidently expect 
■ ensuing session rtiany of the 


that in the ensuing session many of the I of corrimc^rce escape from the meshes of 
evils of the County Courts Act will be; the law, in whicli not only the dolphins, 
remedied.^ The hopeless absurdity of dis- ! but the minnows, are inevitably caugiit, is 
pensing with legal assistance is already so j a mystery productive of much speculative 
manifest, that this ruinous piece of experi- ; observation. 

mental quackery must be promptly got rid * The course of proceeding by which the 

of. Already It IS practically nearly at an end, Court of Bankruptcy has been avoided in 

instances alluded to, is simple enough, 
which they can only sustain .and has become perfectly notorious. The 
bout the |irccincts of a County ' " “ 





urs, during which their pro- 


defuulters call their creditors together, lay 
before them a statement of assets, debts. 
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and liabirities, and it ia agreed, without 
more, that the affairs of the defaulting 
house shall be wound up with the least 
possible delay, under an assignment to 
trustees for the benefit of creditors, or 
else what is called “ a deed of Inspection/’ 
A competent accountant is employed, 
the assets, whatever tlicy may be, coh 
lected, and tlie amount distributed rateably 
amongst the creditors. The uniform 
adoption of such a course of proceeding, in 
numerous instances, evidences the exist- 
ence of mutual confidence in a remarkable 
degree amongst all the parties concerned. 
If the creditors of firms failing for large 
amounts entertained the slightest suspicion 
that there was any wilful mis-statement or 
concealment of the affairs of tlie insolvent 
Ifouses, or tluit any fraudulent preference ' 
or appropriation of property was contem- 
plated, it is not probable that they would 
voluntarily relinquish the facilities afforded 
by the Bankrupt Laws for the investigation ; 
of a bankrupt’s affairs, and the recovery of j 
property improperly withheld or trans-| 
ferred. On the other hand, an insolvent’ 
who assigns the whole of his effects for the ; 
benefit of his creditors, must have a full 
reliance on their liberality and honour, 
when he depends on them for present pro- 
tection and future indemnity, in preference : 
to the legal protection and indemnity in- 
sured by a certificate of conformity under 
the Bankruptcy Acts. The prevalence of ; 
such a feeling, at a period w hen so much 
has occurred to shake commercial confi- 1 
dence, is creditable to all parties concerned, ! 
and affords matter for congratulation and 
just pride. | 

The high character for probity and 
honour previously maintained by the seve- ’ 
ral parties connected with the houses which : 
have recently fallen under a pressure of! 
unparalleled severity, explains and ac- 1 
counts, perhaps, in some considerable ; 
measure, for the different course pursued I 
in their cases, and adopted in oiher in- j 
stances, where men engaged in trade or 
commerce have failed in then: engage- 
ments. We cannot escape from the con- 
clusion, however, that creditors and debtors 
concur in thinking the affairs of bank- 
rupt bouses of high character better and 
inore advantageously administered by 
private arrangement than b}r an arrange- 
ment effected by law and carried out under 
the authority of a fiat in bankruptcy. If all 
concerned in a series of commercial failures^ 
i Univinrsal. consent decline to resort to 
a tribunal especially established with a view 


to such cases, either the constitution of 
the tribunal or its administration must be 
defective. We fear it must be conceded 
that the mode in which the * Bankrupt 
liOws are administered is not satisfactory 
to the commercial community. There is 
an absencerof uniformity in the decisions 
of the commissioners upon many points of 
I grave importance. Leniency and severity 
are frequently meted out to bankrupts 
upon principles quite unintelligible to com- 
mercial men. No one can predicate with 
confidence in what tone and temper the 
complaint of a creditor will be entertained, 

I or the explanation of a bankrupt received. 

I The arrangement of business in the several 
courts is peculiarly inconvenient and ob- 
jectionable to men of business, and the 
expenses of working a fiat are constantly 
complained of, as being altogether dispro- 
portioned to the benefit derived in ordinary 
cases from the machinery w’hicli the court 
supplies. 

In reference to the expense of working 
a fiat, we believe great misconception 
prevails, and deem it more than doubtful 
wdiether an estate of large amount could 
be realized and divided under any system 
more economical. The sum of 30A, paid 
to the Accountant-General under the stat. 

1 & 2 W. 4, c. 56, ss. 46 and oO, although 
objectionable upon principle in every case, 
and operating most unfairly in cases where 
there are little or no assets, is compara- 
tively an insignificant .item when there is 
an estate of magnitude to administer. We 
have reason to think that the scale of re- 
muneration to official assignees is not pre- 
cisely the same in the courts of any two 
commissioners ; but we learn from a letter 
printed for private circulation during the 
present year, and addressed by Mr. Com- 
missioner Fane to the Secretary of Bank- 
rupts, on the remuneration of official 
assignees in Bankruptcy, that the average 
amount received by the official assignees 
in that learned commissioner’s court is 
about 2^- per cent. ; but when the assets 
to be divided exceed 26,000/., the remu- 
neration is little more than one per cent, an 
amount which can scarcel}'^ be considered 
excessive, if the importance of the func- 
tions the official assignee is called upon to 
perform be fairly considered. As to the 
solicitors bill of costs under a fiat in Bank- 
ruptcy, it is subjected in every o^e to a 
rigid taxation, and nSually failS‘’^ortdJ^^ 
the amoaht to which a 
^ for his services, wten tfic affkfii 
rupt house are wound up under a . jpinvate 
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arrangement* The charges^ made by ac- 
countants for remuneration: in such cases 
frequently* we understand^ exceed tlie ag- 
negate amount of the solicitor’s bill« and 
uie per centage to which the official assig- 
nee would be entitled* if the estate were 
administered under the Bankruftf Laws. 

The reluctance to force defaulting houses 
to the Court of Bankruptcy* so far as it is 
founded on an apprehension of the sup- 
posed expenses incidental to that course of 
procedure* we believe to be ill-considered. 
The other grounds of objection to that 
tribunal are* perhaps* not altogether 
visionary. Whilst thus glancing at them* 


it is expedient farther to facilitate proceedii^ 
under me said recited act in the cases herein- 
after mentioned : Be it enacted by the Cluem*^S 
most exceDent Majesty* by and with the advice 
and consent of the Lords spiritual and temporal/ 
and Commons* in tUs present parliaamt 
assembled* and by the authority of the saoiA* 
That where an action* suit* or difference shall 
be pendi^ concerning the title of any manor*, 
land* or right or to an estate or interest therein* 
of which the actual owner would, under the 
definitions of the said act, be (in respect of 
such manor* land* or right) the person int»- 
ested ill land concerning which any application 
or proceeding may be made or he pending 
under the said act, the consent of both the per- 
sons between whom such action* suit or differ- 


we should perhaps add, that commercial ! ence may be pending* to any application* in- 

men entertain a decided aversion to the pub- i or o^er proceeding under the said act, 

lidty which attends nearly everything that nJnf S 

^ 1 owner of the manor* land, or nsriit* or ot such 

occurs in the Court of Bankruptej', and estate or interest therein, would liave been in cas5 

that persons who are so unfortunate as to ; action, suit, or difference had been pending. 

fall into embarrassments, strain every nerve = 2. Provision for the case of more than one 

to preserve themselves from what is called claiming to be interested. — Provided al- 

the exposure of passing through the court. ; ways* and be it enacted. That where, according 

There is certainly no legitimate reason action, suU* or 

why„ i„ any rank oi; life, ; S 

who conforms to the Jaw, and submits to manor, land, or right, such consent of 

the distribution of his effects by a court of number or portion, or i eis the case may 

competent jurisdiction, should feel that he require) such non-signification of dissent by 


can be injured by publicity. The preva- 
lence of such a feeling, however, is un- 
questionable ; and we repeat, that the in- 
disposition which debtors and creditors 
mutually exhibit to avail themselves of the 
Bankrupt Laws must be ascribed. 


in 


great degree, if not altogether, to the ad- 
ministration of those laws* which is alike 
unsatisfactory to the commercial and trad- 
ing community, as to the legal profession. 


such number or portion of the persons who 
would so become interested, to the np])lication* 
inclosnre, or other jiroceeding as would have 
been sufficient in case such claim bad been 
established shall be equivalent to the consent 
of the party so claiming under the j)rovision8 of 
^ ' this act. 


3. Saving rights of the Crown and others^ to 
the soil of encroachments, — Arid he it enacted 
and declared, That where any lands shall have 
been inclosed* by way of encroachment or 
otherw''ise, from any land subject to be inclosed 

under the said recited act, for more than 20 

NEW STATUTES EFFECTING ALTERA- years next preceding the day of the first meet- 
TIONS IN THE LAW. : in g for the examination of claims in the matter 

■ ; of an inclosure under the provisions of the said 

COMMONS iNCiiOSUiiE:. ; act, and shall not* with such c«>nsent as in the 

10 & 11 ViCT. c. Ill, provided* be directed by the valuer to 

A- A 4 . 1 41 . T> • - A . i. considered as allot table, and parcel of the 

ff land to be inclosed, neither the award, in the 

fj^i aa ^^4^1 ^ under the provisions of the said act, 

^ y * nor any consents or orders j)re\nous thereto, 

1. 8 ^ 9 Ffcf. c. 118. Where the title ifoajshall be taken to divest* defeat, or prejudice 
manor, ^c. is litigated, the consent of both | any property* estate* right* or title of her Ma- 
jesty or of any other person in or to the lands 


claimants to be equivalent to consent of an actual 
opener. — Whereas an act was passed in the ses- 
sion of parliament holden in the 8 & 9 Viet. c. 
118* intituled *^An Act to facilitate the In- 
closure and Improvement of Commons and 
Lands held in common* the Exchange of 
Laads^ and the Division d inliniiixed Lands ; 
to provide remedies for defisetive or incomplete 
executions* and for the Non-aecution of 


so inclosed for 20 years or upwards as afore- 
said* or the minerals or substrata under the 
same, or in or to any rent or payment payable 
in respect thereof (except only any rights of 
common intended to be extinguished by the in- 
closure under the provisions of the said act)* 

4. Exchange mag is made af land, asseyiiag 

_ » — — i OT ressTvsHg ndnsTsds and ctwciticKrfs*— "And 

we Powers of general and local Inclosurs | it enacted* That where an exchange shall be 
Ac^ ; and to provide for the Revival of j made under the said act of lands not suli^eet to 
su(m powers in certain cases And whereas 1 be inclosed under such act^ enr of lands sufeyeet 



■ ■ ■ ■ sit''- 

to wiadosed M to wbiA no pMcasdnigs j the 8 8( 9 Tkt, oataiaed csoncenimg iMpniiMP 
for an inelosure ahag be pen^g, it and '«• lathe ciq^adieiie; or inexpefieney ef afM^ 
may be lawful for the commissioners^ in eon- posed iii^osiire ; and npon the report of sndk: 
forraiiy With the terms of the application for as^taot coEnmismner it shall be lawful for tho; 
sndbL exchange^ to except or reserve out of such commissioners to proceed or to al^tain front; 
exchange the property or right of or to all or , proceeding on such application, as they may 
any of the mines or minerals under all or any j think fit;' and it shall be lawful for the com*- 
part of the land given by both or either of the j missioners (where they shall so think fit) to 
parties, tc^ether with rights and easements for cause such further meetings to be held, and 
or auxiliary to the exercise or enjoyment of the inquiries made in relation to such application, 
ri^ht or property of such excepted or reserved or to the report thereupon, as might have been 
mines wd minerals, and (whether such mines held or made in the matter of a proposed in- 
and minerals shall or shall not be reserved) closure, and to give such directions in relation 
such rights of way and other easements as the to the matter of such application, or to the execu- 
parties to such application may have agreed on. tionof the powers or authorities thereby proposed 
5* Recital of provision as to commissioners to be revived or executed, as the circumstances 
proceeding to amend any award under any of eacli case shall appear to them to require. 
local act, ^c. until notice of application shall 6, Lands taken in exchange, ^-c, in respect of 
have been given by advertisement, i>^c> Recited customary lands shall be held to be copyhold, 
provision repealed, and if commissioners think and shall he held of the same lord, Sfc, — And 
fit to proceed on any application, they may refer whereas it is provided by tlio said act that any 
the same to an assistant commissioner, l^c. — land taken in exchange or on partition or al- 
And whereas l)y the said recited act of the 8 & lotted in respect to ctqiyhold or customary land 
9 Viet. c. 118, it is provided, that the cominis- shall be deemed copyhold or customary land, 
sioners shall not in any case proceed to amend and shall be held of the lord of the same manor 
any award under any local act of inclosure, or under the same rent and by the same customs 
under the act of the 7 Will. 4, for facilitating and services as the copyhold or customary land 
the inclosure of open and arable fields in Eng- in respect of which it may have been taken in 
land and Wales, or to authorize the execution | exchange or on partition or allotted was or 
of any power or authority under any such local j ought to have been held, and shall pass in like 
act which shall have been lost or become inca- • manner as the copyhold or customary land in 
pable of being executed, as therein mentioned, | respect whereof such exchanges, partitions, or 
or to authorize any person to be by them ap- = allotments shall be made ; And ^vhereas it is 
pointed as therein mentioned to execute the ! expedient to enable the parties so talcing such 
powers or authorities of any local act, in the lands in exchange or on partition or as cdlot- 
place of the commissioner or commissioners ; ments to hold the same of freehold tenure ; be 
appointed under such local act, until notice of ; it enacted. That, by and v/ith tlio consent of 
the application shall have been given by adver- the lord of the manor, and of the parties so 
tisement as therein mentioned ; and that in taking such lands in exchange or on partition 
case, within t’.vo calendar raontlis from the pub- or as allotments, it shall and may be lawful for 
lication of the last of the advertisements, one- the said commissioners to declare that the same 
fourth j)art in number or value of the persons shall be held as of freehold tenure, on such 
interested, according to the definitions therein- terms and conditions as may be agreed upon 
before contained, in the land to which the between the parties, and as may be deemed 
award so proposed to be amended, or the part just by the said commissioners, and the same 
thereof proposed to be amended, should relate, land shall be held as freehold accordingly, 
or in the land to be affected by the exercise of j 7. Meetings may be adjourned without the at- 
such powers or authorities, should give notice | tendance of commisslontr or assistan t comrms- 
in writing to the commissioners of their dissent | sioner. — And be it enacted. That where notice 
from such application, the commissioners shall i shall have been given of any meeting, whether 
not proceed further on such application ; be it origina lor by adjournment, to be held by the 
enacted. That the said recited provision be re- commissioners or by an assistant commis- 
pealed ; and that in case the commissioners sioner, or otherwise, it shall be lawful for the 
shall think fit to proceed on any such appUca- commissioners or an assistant commissioner by 
tion as aforesaid the commissioners shall refer notice to adjourn such meeting, without any 
such application to an assistant commissioner, commissioner or assistant commissioner giving 
and such assistant commissioner shall hold attendanedf^far the purpose of making such ad- 
such meeting or meetings to hear any objections journment; and where notice shall have been 
which may be made to such application, and given of a meeting by a valuer, it shall he law- 
am information or evidence which may be fill for him by notice to adjourn such meeting* 
orared in relation thereto, or to the matter without giving attendance for the purpose of 
fltereof, and shall report his opinion as to the making such adjournment. 
expe£ency or inexpediency of proceeding upon 8. Notices may he aven by the secretary qf 
aneh application, having regard to alt rights the conmissioners, or ot^ person appointed for 
which may he disturbed or cmected thereby, in that pur^^se* — ^And be it enacted, Imt aE m* 
mdk aadm the same manner, and subject to tiees by the said act the 8 & 9 Viet., or 
such md the same provitions coneeming no* any act amending the same or referring thereto^ 
fms of Bttdb meetings, as are in the said act of or bystim act, directed or authorixed to be given 
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by the commissioners and assistant commis- 
sioners respectively, may be given by the se- 
cretary of the commissioners, or by any person 
whom the commissioners or any assistant com- 
missioner, in conformity with the power dele- 
gated to him by the commissioners, may ap- 
point or authorize for that purpose. 

9. Recited act deemed part of this act. — And 
be it enacted. That this act shall be taken to be 
a part of the said recited act of the 8 & 9 Viet., 
and be construed therewith, and with any act 
amending the same or referring thereto. 

10. Act may he amended^ Sfc. — And be it en- 
acted, that this act may be amended or repealed 
by any act to be passed in this session. 

QUAKEllS’ AND JEWS* MAURIAGES. 

10 & 11 ViCT. C. 58. 

An Act to remove Doubts as to Quakers* and 

Jews* Marriages solemnized before certain 

Periods. [July 2, 1847.] 

Marriages of Quakers and Jews solemnized 
before certain dates declared valid. — Whereas 
doubts have been entertained as to the validity 
of marriages amongst the people called Quakers 
and amongst persons professing the Jewish re- 
ligion, solemnized in England before the 1st day j 
of July 1847, or in Ireland before the 1st day 
of April 1845, according to the usages of those I 
denominations respectively : And whereas it is | 
expedient to put an end to such doubts ; be it I 
therefore declared and enacted by the Queen’s * 
most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and tem- 
poral, and Commons, in this present parliament 
assembled, and by the authority of the same. 
That all marriages so solemnized as aforesaid 
were and are good in law to all intents and pur- 
poses whatsoever, provided that the parties to 
such marriage were both Quakers, or both per- 
sons professing the Jewish religion respectively. 

CITY OFLONDON SMALL DEBTS COURT. 

This Court, established or enlarged by JO 
& 11 Viet. c. Ixxi., was opened on October 12, 
by Mr. Commissioner Bulloch, as the judge of 
the Sheriffs* Court sitting in the Court of. 
Queen’s Bench, Guildhall. According to the 
present arrangement, the Sittings will be held 
on Tuesday in each week. The new rules are 
not yet published, but it is expected they will 
be nearly the same as those in the New County 
Courts. They are to be settled and approved 
by the judges of the Superior Courts. 

See the Act, p. 47 L and Schedules, 504, ante. 


JURISDICTTION OF THE COUNTY 
COURTS. 

SUMMONING DEBTORS ON UNSATISFIED 

JUDGMENTS BEFORE THE COUNTY COURTS 

ACT. 

To the Editor of the Legal Observer. 

Sir, — I cannot allow S. H.*s observations 
upon my answer to Taciturn’s inquiry to pass 
unnoticed. I am aware that the inquiry was 
simply whether a creditor who, previous to 
the passing of the New County Courts Act, 
obtained a judgment for a debt not exceeding 
20/., can summon the debtor before a judge of 
the New County Courts under the 1st sect, of 
the Small Debts Act, 8 & 9 Viet. c. 127, such 
court at the time of the passing of the act not 
being in existence” — with the addition, “ Does 
not the New Act give jurisdiction,” and my 
answer elucidates, by reference to the clauses 
^ of the New Act, that such act gives jurisdiction 
j over certain unsatisfied judgements for that the 
1 Gth sect, of the act repeals the 8 & 9 Viet. c. 
127, and every other act of parliament thereto- 
fore passed, so far as the same res])ectively re- 
late to or affect the jurisdiction and practice of 
that court, or give jurisdiction to any court, or 
to any commissioner of the Court of Bank- 
ruptcy with respect to judgments or orders ob- 
tained in that court ; that sect. 7 provides for 
proceedings commenced previously to the pass- 
ing of the act; that sect, 98 empowers any 
party who has obtained an unsatisfied judgment 
or order in any court held by virtue of that act 
I or binder any act repealed by that act for the 
I pjiyment of any debt, &c., to obtain a summons, 

! &c. ; and sect, 99 provides for the commitment 
I for frauds, &c. in incurring the debt or liability, 

! which is the subject of the action in which 
j judgment has been obtained, &c, I did not 
j say the jurisdiction of the Commissioners of 
I Bankruptcy was vested, neither did Taciturn 
i inquire if it were, l)ut merely if the New Act 
I gave jurisdiction in the matter of his inquiry as 
j before set forth, and my answer elucidated that 
jto a certain extent it did. 

The inquiry of Taciturn may be more simply 
answered, (if required), but not more correctly 
so, by saying that the New Act gives jurisdiction 
in all cases where the judgment has been ob- 
tained in any court held by virtue of that act 
or under any act repealed by that act, but in no 
other, 

Birmingham. T, 

METROPOLITAN AND PROVINCIAL 


LECTURES AT THE INCORPORATED 


LAW ASSOCIATION. 


LAW SOCIETY. As the Term is approaching and the time 

arrive when the Committee of this 

IHESB Lectures will commence on Monday, Association will meet and deliberate on the 
the Ist November, and be continued every measures to be taken in furtherance of the ob- 
MqndayandFriday, at ao*cloclf^OT^ Mr. jects of the Association, we recommend such 
MiU^ will l^r^on Equitjand Bankruptcy; of our readers as have delayed sending in their 
mr. Maynard on Common Law and Crimuiel names during the Long Vacation, at once to 
i-*aw; and Mr* pn Conveyancing.^ enrol themselves. It will be well to fcxrrify^the 
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promoterd of the society by as lar^e a number 
as possible. Union is strength.” Each stick 
separated from the bundle is easily broken : 
Tied together no force on earth can prevail. 

LOCAL AND PERSONAL ACTS, 

DECLARED PUllLIC, 

AND TO liE JUDICIALLY NOTICED. | 

[Continued fromp, 509.] 

188. An Act for enabling the London and 
North-western Railway Company to make a 
branch line of railway from Portobello to Wol- 
verhampton ; and for other purposes. 

189. An Act to empower the South Stafford- 
shire Railway Company to make divers branch 
railways ; and ffir other purposes. 

190. An Act to incorporate the Manchester 
and Lincoln Union Railway and Chesterfield 
and (fainsboroiigh Canal Company with tiic 
Manchester, Sheffield, and Lincolnshire Rail- 
way Comjjany. 

191. An Act to enable the Midland Railway! 
Company to purchase the Mansfield and Pinx- 
ton Railway, and to alter the same, and to make 
a railway from the Erewash Valley Railway to 
the Nottingham and Mansfield Railway, with 
branches to Mansfield, and also to the Alfrcton 
Ironworks. 

192. An Act to vest in the Edinburgh and 
Northern Railway Company the undertaking 
of the low- water i)ier at Burntisland, and of the 
ferry between the same and (J ran ton, and to 
enable the said company to extend and im])rove 
the said pier. 

193. An Act to empower the Boston, Stam- 
ford and Birniingham Railway Company to 
make a branch railway from the Stamford and 
Wisbech Uine of the Boston, Stamford, and 
Biriningliaui Railway at Wisbech to Wisbech 
Harbour, and to construct certain works at 
Wisbech Harbour. 

194. An Act to authorize an alteration in the 
line of the Cork and Ban don Railway, and an 
extension thereof into the city of Cork, and to 
amend the act relating to the said railway. 

195. An Act to consolidate the Aberdeen 
and Great North of Scotland Railway Com- 
panies. 

196. An Act for improving, regulating, and 
maintaining the haven of Sandwich in the 
county of Kent. 

197. An Act to enable the mayor, aldermen, 
and burgesses of the borough of Wisbech, to 
raise a sum of money ; and for othfir purposes. 

198. An Act for amending two acts of parlia- 
ment, passed respectively in the 4 th year of the 
reign of his late Majesty King George the 4 th, 
and the 4th and 5th years of the reign of his 
late Majesty King William the 4th, for Meeting 
a bridge across the river Shannon, and a float- 
ing dock and other works for the improvement 
of the port of Limerick. 

199- An Act for better suppMng with gas 
the l^ri^ and neighbourhood of Wakefield in 
the West Biding of the county of York. 


200. An Act for making perpetual the pro^ 

visions of an act passed in the last session of 
parliament, intituled An Act for the Regula- 
tion of the Legal Quays within the I’ort of 
I^ndon.” * 

201. An Act for better supplying with gas 
the town of Ashton-under-Lyne in the county 
palatine of Lancaster, and the neighbourhood 
thereof. 

202. An Act for better supplying with water 
the city of Edinburgh and places adjacent. 

203. An Act to enable the mayor, aldermen, 
and burgesses of the borough of Manchester in 
the county of Lancaster to construct water- 
works for 6Ui>plying the said borough and 
several places on the line of the said intended 
works with water ; and for other purposes. 

204. An Act for supplying with water certain 
parts of the Staffordshire Potteries and the 
town of Newcastle-under-Lyme, and several 
townslii])S and places adjoining or near thereto. 

205. An Act for building a bridge across the 
river Ouse in the city of York, with approaches 
thereto, and for widening, altering, and improv- 
ing certain streets or thoroughfares within the 
said city ; and for other purposes, 

206. An Act for the more effectually 
assessing, collecting, and levying the poor and 
other rates in the city and county of the city of 
Norwich, and liberties of the same. 

207* An Act for amending the acts relating 
to the police and improvement of the burgh of 
Kilmarnock ; and for other purposes in rela- 
tion thereto. 

208. An Act for extending the municipal 
boundaries of the burgh of Inverness; esta- 
blishing a general system of }>olice therein, and 
regulating the petty customs ; and for other 
purposes relating to the said burgh. 

209. An act for deepening, enlarging, im- 
proving, and maintaining the port and harbour 
of Inverness, and the navigation of the river 
Ness, and the quays and piers and other works 
connected therewith ; for regulating the anchor- 

j age and shore dues of the said port and har- 
bour ; and for other purposes relating thereto. 

210. An Act for enabling the Leeds and 
Thirsk Railway Company to deviate the line of 
their railway in Crimple Valley, to alter the 
proposed junction with the York and New- 
castle Railway, and to divert the Leeds, Wort- 
ley, and Stanningley Turnpike Road. 

211. An Act to confirm an agreement be- 
tween the Treasurer and Masters of the Bench 
of the Honourable Society of Lincoln’s Inn in 
the county of Middlesex and the joint vestry of 
the joint puiishes of Saint Giles-in-the-Fields 
and Saint George Bloomsbury in the same 
county and the rector and vestry of the separate 
parish of Saint Giles-in-the-Fields. 

212. An Act for incorporating the Land- 
owners Drainage and Inclosure Company, and 
for enabling the owners of settled estetes, 
drained, irrigated, inclosed, and improved by 
the smd company, to charge thei same for the 
purposes of such drainage, inclosure, and im- 
provement. 

2l3w An Act for repairihg and keeping in re- 

c c 5 
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lor ied miotakuiig aew road^ and 

alteriiiig mi impr&vibg existing roads ; for 
iwdriing'tcurapike certain parish roads ; and 
for regulatfog the statute labour and bridge 
money in the said county. 

[To be concluded in bur next.] 

ALTERCATION AT THE QUARTER 
SESSIONS. 

It is scarcely necessary to say, on the 
part of this journal, that the several gen- 
tlemen of both branches of the profession 
who arc engaged in contributing to its 
pages, Ijavc but one main object, — the 
general and permanent good of the whole 
profession. For the most part, our duty 
is confined to the collection of tlie earliest 
and most useful information on all legal 
subjects, but occasionally it is incumbent 
upon us to give utterance to such observa- 
tions as the interests of the profession may 
require. With the greatest respect for the 
Bencli and regard for the Bar, we are 
bound as faitl)fal chroniclers to notice an}’ 
deviation either of the one or the other, 
from that liigh course which each has been 
accustomed to pursue. We have always 
endeavoured to exercise our functions with 
moderation. An unguarded word may 
have escaped, but the general scope of our 
strictures are shaped, we think, with due 
courtesy and measured language. 

We are informed that the observations 
in a former number, relating to an alterca- 
tion .at the Middlesex Sessions, are sup- 
posed to have had a personal application, 
which certainly was not intended, and have 
thereby inflicted pain in a quarter emi- 
nently entitled to deference and respect. 
Our remarks were founded altogether upon 
the assumption that the newspaper repoit 
of what was alleged to have occurred at 
the Middlesex Sessions was correct, al- 
though from internal evidence we ventured 
to doubt its complete accuracy, and ex- 
pressed our confidence that it would turn 
out to be exaggerated. We have since 
learned that the newspaper report was in- 
correct in some material particulars, and 
does not give a faithful representation, on 
the. whole, of what actually took place. 
We are assured, upon authority in which 
we place implicit confidence, that no ex- 
pression of a coarse or offensive character 
was ad.Vessed from the her to the bench, 
on the occasion alluded to, and no 
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coatking exekement of manner 
We unaffecte^y regret, therefore, if re- 
marks, meant to have a general application, 
although suggested by a particular trans- 
action, have been supposed to reflect on 
any individual 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED UT BARRISTERS OF THE SEVERAL 
COURTS. 

itartr CbAturIl0r. 

Jones V. Mitchell. Aug. 4, 1847. 

RIGHT TO DKGIN. 

Where both parties petition for a re-hearing, 
the original petitioner will he allowed to 
commence at the subsequent re-hearing, 

l^OTii sides being dissatisfied with the judg- 
ment of Lord Lyndhurst on this case, (I Phil. 
710), i^etitioned for a second re-lieaiing before 
the present Lord Chancellor. 

Mr. Stuart said, that his client was dissatis- 
fied with a portion only of the former decree, 
which part alone he wished to r(?-argue, and he 
thought he was entitled to begin, as he had 
first ])resented a petition for this second re- 
hearing. 

Mr. J. Parker applied for a re-hearing of the 
whole decree, and claimed the right to com- 
mence, as his clients were tlie original pe- 
titioners for a re-hearing by Lord Lyndhurst, 
of the decree in the court below, and now 
wished to re-open that petition. 

The Ijord Chancellor thought, that the obvi- 
ous course was for the original petitioner to 
begin. 

Knill V. Chadwick. 

MULTIFARIOUSNESS. 

. CIn the report of this case in our last num- 
ber, (p. 54.5), the following note was inadvert- 
ently omitted. It refers to that part of the 
Lord Chancellor’s judgment in which his 
Lordship observ’es, — "Now, it has been de- 
cided in numerous cases, and, I tliink, first by 
Sir John Leach, that if one entire case is mam 
out against one defendant, another defendant 
connected only with part of it cannot demur for 
multifariousness.'^] 

His Lordship probably alluded to the case 
of Salvidge and others v. Hyde and others, b 
Madd. 146, where his honour is reported to 
have expressed himself thus : — 

" In order to determine whether a suit is 
multifarious, or in other words, contains dis- 
tinct multers, the inquiry is not as this defend- 
ant supposes, wheth^ each defendant is omi- 
nected with ev^ branch of the causey bnt 
whether the plaintiff’s bill seeks relief in respeel 
of matters which are in their nature sepamte 
and distinct. If the ol^ct of the suit b^muplei, 
but it happens thet di&rent persons ram 
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pipifee interesu in tKstifict questions which 
aiise out of that single object^ it necessarily fol* 
1ms that snch different persons must be 
brought before the court, in order that the suit 
in^ conclude the whole subject." 

The demurrer in this case was subsequently 
allowed by Lo^ Eldon, (S. C. Jac. 153,) but 
his lordship^s judgment does not impugn the 
principle laid down by Sir John Leach. Se- 
veral cases on this subject are collected in a 
note to Mr. Jacob’s Report. 

IfColU (ITonit. 

Egg V. Deveg, July 23, 184?. 

PARTIES.’ — SUPPLEMENTAL SUIT.— EXE- 
CUTORS. 

To a supplemental suit for the purpose of 
hringiug before the court the represent at wes 
of a residuary legatee, the executors are 
necessary parties though parties to the ori- 
ginal bill. 

In tljis case the original bill was filed by A., 
one of the children of four residuary legatees of 
jB., all of whom were rejiresented in the suit ex- 
cept one, with whom it was alleged that a set- 
tlement had been made, and who was said to 
dead, without having any legal rejiresenta- 
tive. Sulisequently to the institution of the 
original suit, administration was laken out to 
this legatee, and the administrator had been 
brought before the court by a supplemental bill, 
to which none of the defendants to the origin«il 
bill were parties. 

Mr. Kindersley and Mr. Tlallett objected, 
that to a sup|>lemeiital bill for such a purpose, 
the e.\ecutors must be parties, and cited Jones 
V. Howells, 4 Hare, 341, ITiey suggested, that 
the pro])er course would have been to have 
amended the original bill by striking out the 
allegation that there was no administrator, and 
making the administrator a party, since it would 
be enough if the letters of administration were 
granted before the hearing. 

Lord hangdale expressed his opinion, that a 
party who was called upon to account, had a 
right to know to whom he was to account ; but 
the cause proceeded, on an understanding that 
tihe costs of the supplemental suit should be 
thrown on the estate. 

FircsiiriianrKnor of <FngI<'tn&< 

Ward V. Biddies. July 24, 1847. 

CONSTRUCTION OF A WILL. — TOUST FOR 
MAINTENANCE. 

Where a sum of money was gwen to T. B. to 
bring up and maintain F. B., Held, on the 
oonstruction of the will, that the sum was 
griven absolutely to Tz B. ^ 

Tnu testatrix, Maiy Biddles, by her vrill 
dated July, 1841, devned partly as follaws :- 
"1 give, devise, md bequeath the sum of; 
I JlOOt. to my nephew Thofoas Biddles, son of 
my brother James Biddles, to bring up aud^ 
maintain my natural and dear son iPrraerick 


Biddles, so eomiMidy tinted She 

also gave suid becpieallied aft the rest, xwddiM^ 
and remainder <x her monies, securities fiar 
money; and personal estate and effects of wbaet 
nature or mnd wheresoever, and^ whether in 
possession or expectancy, unto and equiE^y be« 
tween her four natural and dear children, 
namely, T. H. Biddles, M. Biddles, 6. Biddles, 
and the said Frederick Biddles, or so commonly 
known or called. The will then contained di- 
rections for investing the residue for the benefit 
of her children. Tm question now argued be- 
fore the court was, whether the 1,0007. legacy 
was to T. Biddles absolutely, or whether be 
only took it in trust for Frederick Biddles. 

Mr. Rolt and Mr. Boyle contended, that 
T. Biddles took the legacy absolutely, citing 
Thorp v. Ov)en, 2 Hare, C07 ; Benson v. 
IVhittam, 5 Sim. 22* 

Mr. Webb, for Frederick Biddles, urged that 
T. Biddles could he considered merely as a 
trustee for him of the fund. 

The Vice-Chancellor said, that if F. Biddles 
had died in the lifetime of the testator, the 
legacy would not have lapsed. The testatrix 
evidently meant to give money for the main- 
tenance of her children, she had expressly done 
so in a subsequent portion of her will, and it 
was impossible to make out a trust of this 
1,000Z. for Frederick, especially as he took a 
share of the residue. 

VicrsCfiiinrdlar Hiiiglbt 13rutr. 

Westby v. Westby. June 3, 1847. 

INFANTS. — STAYING PROCEEDINGS. 

A reference to the Master to inquire which of 
two suits it will be most for the benefit cf 
^ the infants shall he prosecuted, does notj 
as of course, stay the proceedings in the 
suits pending the reference, but the matter 
is in the discretion of the court. 

Two suits were instituted in the name of 
infants for similar purposes, and a reference 
w’as made to the Master to inquire which of 
the two suits was most for the benefit of the 
infants to be prosecuted. Pending the refer- 
ence, a motion was made on behalf of the plain- 
tiffs in one of the suits, which was opposed on 
the ground of irregularity, the reference being 
a stay to all proceedings in both suits. 

Mr. Cooper, Mr. Russell, Mr. Lee, Mr. 
Torriano, Mr. Haldane, Mr. Steere, and Mr. 
Schomberg, for the several parties. 

The Vice-Chancellor having directed inquiry 
to be made among the registrars on the point, 
whether the common form of order referring it 
to the Master to inquire which of tiie two suite 
is most for the benefit of the infants has the 
effect, as of course, of staying proceedii^s in 
both suits pending the reference, Mr. E. IX 
Colville, jun., certified that he had inquired of 
several of the registrars, including Mr. Colvillqi 
and all i^reed that it did not, althon^, doubt- 
^ lets, as n matter of pmdence, it generally hted 
that effect, and it was open to the conrt to 
tertain any application it may think fit, or to 
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direct it to stand over until the report is made- 
In Sullivan v. SvUivant 2 Mer. 40> the Lord 
Chancellor refers to the practice. He, Mr. 
E. D. C., had looked at the entry of that 
order in the Report Office : it did not contain 
any direction to stay proceedings, nor does the 
common order. The practice is, after report 
made, to apply for an order to stay proceedings 
in the defeated suit. 

Camman 

RicJiardscnv. Tubbs, Easter Term, 1S47. 

HIGHWAY RATE. — EXEMPTION UNDER 
LOCAL AND PERSONAL ACT. — TRESPASS 
ACT. — TRESPASS AGAINST JUSTICE OF 
THE PEACE. 

A local and personal act, providing that the 
plaintiff^ amongst others, being rated under 
it, within a certain district, should he rc~ 
leased and free from all rates and assess- 
ments towards the paving and lighting ang 
other street,^^ ^*c., does not exempt the 
plaintiff from liability to he assessed for a 
rate mmle under the General Highway Act, 
on the whole parish. 

The circumstance that part of the latter rate 
might he applied to paving as well as light- 
ing, is not sufficient for that purpose, and 
does not render a magistrate issuing a 
distress warrant liable hi an action of 
trespass. 

This was a special case. The plaintiff’s 
goods had been seized under a distress warrant 
under the hand and seal of the defendant, 
acting as a justice of the peace, in order to 
satisfy certain arrears of a highway rate for the 
parish of St. Mary, Kensington, the plaintiff 
having been rated in respect of the occu])ation 
of a house forming part of the Norland estate, 
in that parish. The payment of the rate was 
objected to by the plaintiff on the ground that 
by the provisions of the local and personal act, 
6 Viet. c. 33, entitled, “ An Act for the im- 
provement of the Norland estate, in the parish 
of St. JMary Abbotts, Kensington, in the 
county of Middlesex,” he was exempt from 
being rated to the highway rate in question. 
The act, after providing for paving and light* 
ing the Norland estate, and levying the neces- 
sary rates by the 83rd section, enacts “that 
every inhabitant or owner who shall be as- 
sessed for the rates made under this act for 
any lands or tenements %vithin the limits of 
this act, shall be released and free from all 
rates and assessments towards the paving and 
lighting any other street, road, or place within 
the parish of St. Mary Abbotts, Kensington, 
in respect of such lands or tenements.” The 
plaintm* had been assessed under the local and 
personal act, 6 Vic. c. 33, and at the trial at 
Westminster, after Michaelmas Term 1845, 
had obtained a verdict in the action of trespass, 
Su^ect to the present case, 

Channell, Sergeant, for the plaintiff. The 
rate under the General Highway Act is appli- 
cable to paving, and tfae^Jk»id 


act releases from a rate made for that purpose, 
nor can it make any difference that the rate 
exempted from is one for paving and lighting. 
There could have been no appeal against the 
rate in dispute, as it was rated as against the 
parish inhabitants, with the exception of those 
on the Norland estate ; an action of trespass, 
therefore, was the only proper remedy to try 
the validity of the rate. 

Pashley, for the defendant. Some portion 
of the rate being ajiplieable to paving cannot 
i make it a rate for paving and lighting ; the 
i exemption, therefore, was not made out. Be- 
; sides the defendant acting as' a justice of the 
jj||ace, cannot be made liable in an action of 
trespass for the subsequent application of the 
rate raised. (He was then stopped by the 
court.) 

ChanneU, Serjeant, was heard in reply, and 
referred to the case of The Governors of Bristol 
V. Wait, 1 Ad. & El. 267. 

Wilde, C. .1. I think the e.xenii)tion claimed 
by the plaintiff has not been made out. Here 
is a general act which imposes a general liability 
on the several parishes in England for the 
repair of the roads made for the convenience of 
the public in general, and whatever local lia- 
bilities arise in that way in the parish in ques- 
tion are by that act imposed upon its inhabitants 
at large ; and thus throws upon them the onus 
of establishing any exemption they may claim 
from such liabilities. The question then in the 
present case is, whether or not the j)laintiff has 
shown that he is not liable to be rated to the 
rates which form the subject of the action. 
Now, the ground on which he claims an ex- 
emption in that respect is, that he has before 
been assessed under the local and personal act, 
G Viet. c. 33, the S3rd section of which releases 
him from “ all rates and assessments towards 
paving and lighting any other streets, roads, or 
places in the parish of St. Mary Abbots, Ken..« 
sington it being contended that the rate in 
question may, under certain authorities, be in 
])art applied to lighting and ])aving. Under 
the General Highway Act, authority is given 
for imposing rates for the repairs of the high- 
ways within that act. Three rates are to be 
made out by the surveyor, afterwards allowed by 
the justices, and a certain sum by that means 
raised, the application of which is under the con- 
trol of quite another authority. At the timiH, 
therefore, that such rate is raised non constat to 
what purposes it will be applied, and it is impos- 
sible to say that because the rate may possibly 
be devoted to purposes not legally within the 
act, or a Mrtion of it may be applicable to 
paving ana lighting, there can be any bare 
anticipated exemption of the plaintiff in this case. 
The objection to the application of the rate to 
particular purposes is not an objection on which 
the pMntiff can ground an exemption from 
being included in such rate. On the whole, 
therefore, I think the rate was well made, that 
the pliuntiff was exempt from it, and that the 
ground of the present action has completely 
failed. 

CoMmofi/ J., conctirred. 
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Cressweli, The judgment of the Gooit 
ought to be for the defendant. The plaintiff 
had property in Kensington, which but for 
the 6th Viet., c. 33, would clearly be liable 
to the highway rates:, and the onus of making 
out an exeEn])tion lies on him. In order to 
do this, the 83rd section of the 6th Viet, is 
relied upon, the words of which are released 
and free from all rates and assessments to- 
wards the paving and lighting any other street, 
road,^^ &c. Now this is not a rate towards 
the paring and lighting,” or towards the pav- 
ing or ligliting, and it is not contended that 
the local and ])ersonal act altogether exempts 
the inhabitants of the Norland estate fr^ ; 
rates. The surveyor, therefore, had made^ ; 
proper rate in the ordinary form, and the I 
justice had nothing to do with the application ’ 
of the rate after it wa^ made. There was ' 
nothing at the time to show in what way the = 
rate would be applied, and how then can an 
action of trespass lie in the present case for : 
enforcing that rate ? 

Williams^ J., concurred. 

Judgment for the defendant. 

(C-yrbequer* 

Clark V. Chaplin, Trinity Term, June 12, 
1847. 

JONT-STOCK COMPANY, LETTER OF AL- 

LOTMENT.*- RECEIPT. — stamp. 

The acknowledgment by a hanker of the re-- 
ceipt of money paid as deposit upon shares '' 
allotted in a joint-stock company, does not 
require a receipt stamp^ 

Where a plaintiff seeks to recover hack the 
amotini of deposit paid by him upon the al- 
lotment of shares in a projected joint-stock \ 
company, which is afterwards abandoned, 
he must gv9e in evidence the letter of allot- 
ment. 

Assumpsit for money had and received for | 
the use of the plaintiff ; Plea, non assumpsit. 

At the trial before Pollock, C. B., it appeared 
that the plaintiff sought to recover the sum of 
lOOZ., being the amount of deposits paid upon 
an allotment of shares in the London and 
W estmlnster W ater Company. The action was 
brought on the authority of Walstab v. Spottis- 
woqde, 15 M. & W. 501, the scheme having 
been abandoned. The plaintiff had applied 
for shares in the company, and had received a 
letter in reply, allotting him 20 shares, request- 
ing him to pay the deposit into the bank of 
Jones, Lloyd and Co. On the 8tSi June 1841, 
the plaintiff accordingly paid 100/., being the 
amount of the deposit into that bank, and took 
the following receipt. 

"London and Westminster Water Company. 

’ London, Feb. 8,* 1841. 

" Received one hundred pounds, to be placed 
to the account of W. Chaplin, J. Tityw, J. P. 
Dongall, J. Worlsman, and J. F. Clarke* 

"For Messrs. Jones, Lloyd & Co., lOQ/* 
"This receipt not iraneferrable* party 


to whom these shares are allotted is reqwsted 
to atitend immediately; at the office^ of the com- 
pany, No. 7, St. Martin’s Lane, Trafal^ 
Square, with this receipt, to sign the parlia- 
mentary contract, when the receipt will he ex- 
changed for the shares. Monday the 8th Feb* 
is the last day for such attendance.” 

The above document was given in evidence 
by the plaintiff, stamped with an agreement 
stamp, and was objected to by the defendant, 
on the ground that it ought to have had a re- 
ceipt stamp. The plaintiff also gave in evidence 
two letters, one of the 8th Feb. 1842, in which 
be requested to have his money returned, as he 
had not received the shares ; the other of the 
17 th Feb., from the secretary of the company,, 
in answer, in which he stated, that every effort 
was being made to go to parliament that ses- 
sion The plaintiff did not give in evidence 
the letter of allotment, and it was objected that 
it ought to have been produced, as it contained 
the tcx*ms upon which the money was deposited. 
The learned judge thought, that the letter of 
the 17 th Feb. was an admission, that the de- 
posit was to he returned if the ])roject was not 
proceeded with in that session of paliament,. 
and he directed the jury to find a verdict for 
the plaintiff for lOo/. A rule having been ob- 
tained to enter a nonsuit, 

Martin and Willis showed cause. The 
acknowledgment by the bankers of the receipt 
of the deposit did not require a stamp. The 
money was not paid in discharge of a debt, but 
was only a deposit. Tomkins v. Ashby, 6 B. & 
C. 541 ; Huxley v. Connor, 8 Car. & P. 204. 
The case comes within the exemption of the 
Stamp Act, 55 Geo. c. 184, schedule H,, 
" Receipt,” which exempts from duty receipts 
for money deposited in the hands of any banker 
to be accounted for on demand. Secondly, it 
was not necessary for the plaintiff to give in 
evidence the letter of allotment. The scheme 
having been abandoned, the plaintiff was en- 
titled to recover as upon a failure of considera- 
tion. Walstahh v. Spottiswoode, 15 M. & W. 
501, Nockels v. Crosby, 3 B. & C. 814. 

Gurney and Ogle in support of the rule. The 
result does not come within the exemption of 
the Stamp Act, as the money was not deposited 
with the bankers "fo he accounted for on de» 
mand,^* Catt v. Howard, 3 Stark. N. P. C. 3. 
Secondly, the plaintiff was bound to produce 
the letter of allotment, as it was the only evi- 
dence of the terms upon which the money was 
deposited. 

Pollock, C. B. We will take time to consider 
the point as to the letter of allotment. With 
respect to the other point, I think a receipt 
stamp was not necessary. 

Alderson, B. I am of the same opinion. 
The money was to be accounted for on de- 
mand, for the defendant might have drawn it 
out at any time* 

and Pfo//, B. concurred. 

Rule discharged a9*to that point : as to tlie 
other. 

Cur, ad* nidjL; 

TIm of Ibe court was deliveced by 
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Rolfe^ B. The otjj^ection which m took time Plea^ that the plaintiff Boddenly left md 
to consider was whether the letter of allot- quitted the lowu^ learing divers tradesmen to 
ought not to have been produced. We whom he owed money unpaid. Hel^ that the 
think the letter was certainly requisite to show plea was bad, inasmuch as the libdl imputed a 
the terms u^on which the deposit was paid« fraudulent evasion of creditors, and the plea 
The Lord Chief Baron thought at the trial that only stated something wlxich was not neces- 
the letter of the 17th of February was evidence sarily fraudulent, aud was not averred to be so. 
of an admission that the deposit was to be O^Brkn v. Bryant, 4 D. & L. 341. 
returned the act of parliament was not pro- 2. Plea, — Demurrtr , — A declaration for libel 
ceeded with that session ; but we think that ! stated, that the plaintiff sought admission into 
the letter of allotment should undoubtedly have j a club, and gave an entertainment a few days 
been produced ; the rule must therefore be ab- ; before he was to be elected ; that on the next 

morning he bolted ; and that some of the poor 
tradesmen had to lament the fashionable cha- 
rter of his entertainment. 

^lea, that the plaintiff did suddenly leave 
j and quit the town, without paying debts con- 
; tracted by him wdth divers persons in the town 
I with intent to defraud and delay them, whereby 
; the said persons rematned unpaid : Held, bad, 

: for not stating tlie names of the ])ersonB alleged 
! to have been defrauded. O'Brien v. Clement, 
4 D. & L. 343. 

j 3. Apology, Sfc,, under 7^8 Viet. c. 96, not 
pleadable with not guilty. — In an action for 


solute. 


Rule absolute. 


ANALYTICAL DIGEST OF CASES, 

REPORTED IN ALL THE COUIITS. 


CTommon Slain (Courts. 
PLEADINGS. 

\Concluded from page .556, anteJ\ 
LANDLORD AND TENANT. 
Elegit . — Covenant for rent on a 
Kea, that before the lease was made. 


^ an action lor a 

lease. > published in a newspaper, the special plea 

A 1 • , one T. I of apology and payment into court, given by 

® had ludgment of the stat C & 7 Viet. c. 96 , s. 2, cannot be 
J that the mqui- ; pleaded along with not guilty to the «ame part 
plaintiffs seised of the demised : of the declaration. O'Brien v. Clement, 16 
premises then leased to B,, subject to two M & W 435 
mortgages for years ; that the sheriff delivered ! ‘ ‘ ' 

we demised premises to P., to hold, &c., till . local act. 

hi8 damages and costs should be levied there-' Pf'ovho and exception. — Condition precedent. 

out; that, before the rent became due, defend - * ^ G. 4 , c. viii.,) for paving and 

ant was evicted by P., who entered, and then * >niproving the town of Salford, appointed com- 
cjected, ejjwlled, put out, and removed defend- 1 n^i^'sioners for putting it into execution, and 
apt therefrom, and kept and continued him so I authorized them to pave new streets, and pro- 
ejected, &c. ; that 1,000/. was still due to P. ! ''’*ded that the expenses of such new pavements 
^ich ivas not levied. Replication traversed ! ®bould be paid and reimbursed to the commis- 


eviction in the words of the plea. At the 
trial the lease, elegit, and inquisition were put 
m, and it was proved that P. had called on de- 
irodant to pay him rent, or he, P., would turn 
nina out, on which defendant attorned to him, 
wtlmut privity of the plaintiffs, his lessors : 
ife/a, that the plaintiffs were entitled to recover, 
as P.'s elegit only entitled him to the reversion 
ca^ectant on the mortgages by the lessors. 


sioners by the owners or occupiers of the land 
j adjoining the streets, in manner therein men- 
tioned, and empowered the commissioners to 
recover such expenses by action at law. A 
subsequent section commencing, Provided 
always, and be it enacted,^* directed, that be- 
fore the commissioners should cause the streets 
to be paved as aforesaid, they should, in the 

-J — place, give notice to the owner or occupier 

Held, also, that the expulsion, as pleaded, was 5 every house, land. See., adjoining the street, 
not established by the evidence. ) requiring him to pave the same as the com- 

that if a party, having a paramount niissioners should direct ; and if any such 
ng^t to evict a party in occupation of premises, owner or occupier should for six moi^j^s 
^es to him claiming to exercise his right, on neglect to pave pursuant to the notice, then it 
twiich the tenant consents to change the title should be lawful for the commissioners, and 
under which he holds, and attorns to the were thereby required, to cause the same 
claimant accordingly, that would be equivalent done, and to recover the expenses from 
to an expulsion. Mayor, of Poole v. ®nch owner or occupier, as therein-before men* 
Whitt, 15 M. & W. 671. tioisied: Held, that the giving of this notice 

LTRSL. ® condition pmedent to tte commissioners 

, ^ , I executing the paving themselves, and chaimog 

1^^^ expenses on tlS owner or occupier, and 
eoiM, that the fdamfiff sought admisskm into that it must be avewced in the declaration in 
a Club, and gave a crack entertamneii^ a few an action brought under the act for the recovery 
days before hejtw to be eke^ that be ^ter- of such expenses. Mayor, ij-c., of Salford v. 
WRds WM bladcballed ; atid Ait om the next Achers, Iff M. & W. 85. 
morning he bolted ; and that some of the trades- 
men bad to lament the fashionable character of iiAMflaous 

*■ - SLttk aiMMM*# 
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MAmiJtB WOMAN. 

Arr^ whAbt m sxl MCr^ A mrried woman 
my be arreated mndei^ b wit of ca. oa. for 
coats incurred in an act^ft in which ehe is 
joined with her husband on the record. 

and wife brought an action against B. for 
slander of the wife, verdict for the defendant, 
and judgment for the costs, undjr which A. 
and his wife were arrested. The wife was 
afterwards discharged, and A. brought an 
action on the case against the defendant and 
his attorney for the arrest of his wife, and the 
defendants in their plea set out the proceedings 
in the former action. 

The plea was held good on general demurr^. 
Newton v. Boodle and others^ 33 L. O. 405. 

NEGLIGENCK* 

1. Navigation in public fiver. — Nuisance . — 
In a declaration on the case for injuring plain- 
tiff’s oyster beds in a river by improper navi- 
gation of defendant’s vessel, averments, that 
plaintiffs were lawfuUy possessed of oyster beds i 
situate in the river and covered with water ; | 
that defendant was possessed of a ship of a ; 
certain size and draught then navigating thej 
said river under the management of defendant’s 
servants ; that the tide ebbed and flowed in I 
that part of the river ; and that, at certain j 
periods and states of the tide there, the depth j 
of water covering the said oyster beds was in- ‘ 
sufficient to float the said ship, as the defend^ 
ant and his said servants before and at the time 
of the committing &c., well hiewy ' — are not 
equivalent, after verdict, to a formal allegation 
of notice to defendant that the oyster beds 
existed and were liable to be injured by at- 
tempting to pass over them at the times men- 
tioned. 

To a count alleging that plaintiffs were 
possessed of oyster beds in a part of the river, 
and defendant of a vessel thereon, and that he 
navigated the vessel over the said part so neg- 
ligently and at such unseasonable and improper 
times and states of the tides that she struck the 
bottom of the said river and injured the oyster 
beds ; defendant pleaded : That the said part 
of the said river, before and at the time when, 
&c., was open to the sea, and within the flux 
and reflux of the tide, and was a public navi- 
gable river, and the Queen’s highway for all 
her subjects, with their ships and vessels, to 
nartfutey sail, pass and repassy in^ upouy 
throughy over, and along the same and all parts 
thereof every year, and at all times of the year, 
and at all times and states qf the fide,” at their 
free will, &c. Held, after verdict,* a suflSicient 
plea in denial of having navigated at unseason- 
able and improper times; though it might 
have been bad on special demurrer, as argu- 
mentative. 

The liberty of passage on a public navigable 
river is not suspended when the tide is too low 
for vessels to float. The public right in this 
resnect includes all such rights as, with relation 
to the circumstances of each river, are neees-; 
saty for the eonveniant nassege of vemels 
alo^ the channeL It lo, uierefore, m> eaccua%^ 


if a vessel which cannot reach her place of des* 
tlnation in a single tide remains aground till 
the tide serves ; although, by custom or aepee^ 
ment, a fine may be payable to the lord oi the 
soil for such grounding. 

If property (as oysters) be placed in the 
channel of a public navigable river so as to 
create a public nuisance, a person navigating is 
not justified in damaging such property by 
running his vessel against it, if he has room to 
pass without so doing ; for an individual can- 
not abate a nuisance if he is no otherwise in- 
jured by it than as one of the public. And, 
therefore, the fact that such property was a 
nuisance is no excuse for running upon it neg- 
ligently. Mayor of Colchester v. Brooke., 7 
Q. B. 33Q. 

Cases cited in the judgment: Ball v. Herbert, 3 
T. R. 263 ; Rex Montague, 4 B. & C. 598 ; 
Davies v. Mann, 10 AI. 8 l W. 546. 

2. Ram. — A declaration alleged that the de- 
fendant wrongfully ke})t a ram, w'ell kno\ving 
that the said ram was accustomed to butt and 
injure mankind, and that whilst the defendant 
kept the same, it did butt and gore the wife of 
the plaintiff : Held, on motion in arrest of judg- 
ment, that the declaration was suflScient, with- 
out averring that the defendant negligently kept 
the ram. Jackson v. Smithson, 4 D. & L. 45. 

Case cited in the judgment: May and Wife v. 
Burdett, T. T. 1846, not yet reported. 

NEW ASSIGNMENT. 

See Trespass, 3. 

NON-JOINDER. 

Joints contractors. — Abatement. — An nffi davit 
verifying a plea of non-joinder of co contractors 
with the defendant, stated the residence of one 
as No, 20, Gower Street, Bedford Square,” 
and of another as “ High Street, Canterbury.” 
The court, on affidavit by the plaintiff that in- 
quiries had been made at the respective places 
mentioned, and that no such persons as those 
named were living there, set aside both tiMb 
plea and the affidavit, although the defendant 
showed that the mistake bad been made acci- 
dentally, and that the one party was to be 
found at No. 22,” instead of No. 20,” and 
that his name was to be found in the Post 
Office Directory, and other similar works of 
reference, as residing at No. 22 ; and that the 
other party was well known in Canterbury, 
and that he lived in a street adjoining to the 
one named. Newton v. Stewart, 4 D. & L. 89# 

NUISANCE. 

See Negligence, 1. 

PAYMENT, PLEADING. 

Readg^oney transaction. — Semble, that, in 
an action for tne price of goods, the defendant 
cannot prove, under a plea of won assumpsit, or 
never indebted, that the dealing was for ready 
money, and the goods paid for when delivered ; 
but the payment must be pleaded. TAttlecKili 
V. Banks, 7 Q. B. 739- 

payment INTO tUMJJrP* 

i. Jofnrmml CBMi m e»eewiettt.~We^ ^lila 
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of payment of taoncy into court with a com? 
ihencement, that the plaintiff ought not to 
maintain his action/* is bad on special de- 
murrer, notwithstanding the plea concludes 
with a prayer* of judgment, if the plaintiff ought 
further to maintain his aforesaid action. 
Rosling v. Muggeridge^ 4 D. & L. 29S. 

2, Debt, — Form of Plea, — A plea of payment 
into court, in an action of debt, must be pleaded 
to the damageSy as well as to the debt ; and the 
form of plea given by the rule of IVinity Term, 

1 Viet., must be varied to meet the case* Lowe 
V* Steele y 15 M. & W. 380. 

3. Justices and other officers paying money 
into court under particular statutes, are not 
bound to state in the plea of payment into | 
court the character in which they make the 
payment. 

To an action for assault and battery, the de- 
fendant pleaded payment into court of 25/., 
pursuant to the rule of Trinity Term, 1 ^’ict. 
c, 7. The plaintiff replied damages uUrh : on 
which issue was joined, and the defendant ob- j 
tained a verdict ; Heldy that the plaintiff' uas j 
not entitled to judgment non obstante veredicto, | 
because, although the plea of payment into ' 
court is prohibited in an ordinary action ofj 
assault and battery, by the 3 & 4 W. 4, c. 42, | 
6. 21, it did not appear upon the record that j 
the defendant was not a jierson entitled under ' 
some other statute to pay money into court by 
way of amends in such an action. Aston v. 
Perkes, 15 M. & W. 385. 

And see Estoppel, 2. 

PL.£A TO PART. 

Signing judgment as for want of a plea, — If a 
defendant, not under terms of pleading issuably, 
plead non assumpsit to a declaration containing 
a count on a bill of exchange, and also a count 
on an account stated, the proper course for the 
plaintiff is, to demur specially, and he ought 
not to treat the plea as a nullity, and sign 
judgment generally; and where he had done 
so, the court refused to amend the judgment 
by confining it to the first count, and entering 
a nolle prosequi as to the other. Eddison v. 
Peagram, 4 D. & L. 277. 

PLEADING TO ONE COUNT. 

Answering another count. — To a declaration 
containing two counts, the first on a promissory 
note for 15/., the second in 30/. on an account 
stated, the defendant pleaded to the first count 
a plea alleging special circumstances as to the 
making of the note, which showed that it was 
given without consideration and upon a mis- 
representation of facts ; and^e then pleaded, 
as to 15/., parcel of the money and afluses of 
action in the last count mentioned, that the 
making of the note in the first count mentioned 
was and is the said account stated in the last 
count mentioned, so far as the same relates to 
the said sum of 15/., parcel, &c., and that the 
several allegations and statements by the de- 
fendant made in his first plea were and are 
true, modo et formd. 

On special demurrer to the second ple^^ on 


the ground that, though it professed to answer 
only a part of the count on the account stated, 
it, nevertheless, presented an answer to the 
first count also : Held, that the plea was good- 
Hammond v. Dayson, 15 M. & W. 373. 

PROMISSORY NOTE. 

3 4* 4 Anne, c. 9. — Assumpsit. Declaration 
stated, that defendant made his promissory 
note, and thereby promised to pay to his order 
500/., two months after date, ana indorsed it 
to plaintiff’. Demurrer, on the ground that a 
note payable to the maker’s order was not a 
legal instrument, and could not be negotiated : 
Held, that tlie count was bad ; for tlie instru- 
ment declared on as indorsed to plaintiff was 
not a promissory note within statute 3 & 4 
Anne, c. 9, s. 1 . 

Argument mice plea. — 2nd connt, that the de- 
fendant made his other promissory note, and 
thereby promised to pay the bearer 6( )()/., two 
months after date ; that defendant delivered the 
same to jdaintiff, who was and still is the 
hearer thereof. Plea, that defendant made a cer- 
tain instrument, whereby he promised to })ay to 
the order of him, the defendant, 500/., as alleged 
in the first count, without this, that he made 
any other j woinissory note whereby he prr)iTiised 
to pay the bearer the sum of money mentioned 
in the second count, as in that count alleged. 
Held, l>ad, on demurrer, as amounting to an 
argumentative denial of defendant’s having 
made the note. Flight v. Maclean, IG M, W. 
51. 

RECITALS IN DEED. 

Estoppel.-- Covenant in gross . — Departure.- 
I Covenant declaration that, by indenture be- 
tween plaintiffs and A., since deceased, of first 
part; B., therein described as guardian of C. 
and D., minors and devisees under the will of 
E., deceased, of second part ; and defendant of 
third j»art; after reciting that the parties of the 
first part, and B. in right aforesaid, vere the 
owners of the closes, &c., thereinafter de- 
i scribed, subject t(* mortgage for 3,500/., the 
j interest wliereof was payable half-yearly at the 
I office of \V., and had agreed to let the same to 
defendant, it was by the indenture expressed 
and piirj)()rted that plaintiffs and A., with the 
consent «ind approbation of B., did demise the 
closes to defendant, his e.xecutors, &c., for 
seven years, yielding and paying ther^re 
yearly during the demise 153/. 11s., at^he 
office of W. aforesaid, in ])art of the interest on 
the mortgage, by equal half-yearly payments : 
covenant by defendant with plaintiffs and A., 
his heirs, &c'., to pay the yearly sum at the 
place and in manner before-mentioned : breach, 
non-})ayment of parcel of a half-yearly sum, 
due since death of A . : averment, that plaintiffs 
and or any or either of them, never had 
any reversion in the premises purported to be 
demised. 

Plea, that the reversion of the demised pre- 
mises, expectant on the determination of the 
demise, was, at the making of the indenture, 
and from thence to the death of A., in plmn- 
tiffs and A., and, from her death until making 
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of the after-mentioned indenture, was in plain- 
tiffs, who, before breach, assigned the reversion 
by indenture to S. i verification. 

Replication, that no reversion in the sup- 
posed demised premises, expectant, &c., was at 
the time, &c., or from thence, &c., in plaintiffs 
and or, from her death until, &c., in plain- 
tiffs : conclusion to the country. 

Held, on general demurrer;, 

That the recitals showed the lessors to have 
had only an equitable title. 

That the facts being disclosed on the face of | 
the lease, neither party was estojiped from 
denying that the lessors had a legal reversion. 

That the covenant for payment of an annual 
sum was a covenant in gross. 

*lliat the declaration was not inconsistent or 
repugnant. 

That the plea was bad for passing over the 
averment in the declaration that the plaintiffs 
had no reversion, and, assuming that they had 
a reversion, averring that they had assigned it. 

That the re])li cation was not a departure. 

Quaere, whether the annual sum covenanted 
to be paid was a reservation. , _ ... 

Senible, that the lessee was estopped by the : bad so employed D., and before D. had any 
recitals in the lease from averring that the ■ notice that was not sole and exclusive owner 
lessors had a legal reversion. Fargeter v. ! of the property, or of the proceeds thereof. A* 
Harris, 7 Q. B. 70 s. j i . 


claration. The particulars of demand stated 
the action to be brought to recover 6/- 10a. for 
money lent. At the trial the defendant proved 
a set-off above 6L 10a. Held, that the plea ad« 
mitted 61. 10a. to be due on each, count, and 
that the plaintiff was entitled to a verdict. 
Roche V. Ckampein, 34 L. O. 158. 

2. Assumpsit . — ^To assumpsit by A., B., and 
C. against D., for money had and received, D. 
pleaded, that, before the money had been re- 
ceived, &c., the plaintiffs carried on the trade 
of founders in partnership; that, while they 
were such partners. A,, with the priority and 
concurrence of B. and C., employed D., an 
auctioneer, to sell certain property belonging to 
the firm ; that, at the time A. so employed JD. 
to sell the said property, and at the time of the 
sale thereof, and at the time when the debt 
after-mentioned became due from A. to D., D. 
believed that A. was the sole and exclusive 
owner of the property, and had full power and 
authority to sell the same, and to receive the 
proceeds for his own sole use, D. having no 
notice or knowledge that B. and C. had any 
right or interest in the property ; that, after A. 


Case cited in the judgment: 
Knights, 11 M. & Vv, 337. 


! became indebted to D. in a sum exceeding the 
Golds watth V. i looneys in the declaration mentioned, out of 
* j which D. was ready and willing to se|roff and 
I allow the sums in the declaration mentioned. 
RECITAL OF STATUTE, j plaintiffs replied, that, at the time of 

The declarations recited the statute? G. 4, c. : selling the property, D. had knowledge that A. 
46, avS “ an act of parliament made and passed j was not sole and exclusive owner of the 
in the 7th year of the reign, &c., for (amongst * property. 

other tilings) the better regulating co-partner- j Held, on demurrer to the replication, that 
ships of hankers in England Held, a suffi- ! the plea was bad, inasmuch as it did not allege 


cient recital of the act. Esdaile v. Maclean, 13 
M. & W. 277. 

* REPLICATION. 

Where plaintiff, instead of demurring to a 
double j)lea, rejilies double, he must not reply 
argumentatively, or by setting up fresh matter 
without confessing and avoiding the plea. 
Kemp V. IVate, 15 M, & W. 672. 

See Argumentative Averment, 1 / Heriot 
Custom. 


COUNTS. 

surveyor contracts for the 


SEPARATE 

New rules . — A 
performance of certain surveys for a railway, 
payment to be made by instalments, the two 
first at certain fixed periods, the third when the 
plans and sections are deposited, and the last 
when it is certified that the standing orders of 
the House of Commons have been complied 
with. In an action on the contract by the 
surveyor, a count on the special contract, and 
the common count for work and labour, are 
allowable under the Reg. Gen. H. T. 4 W. 4, 
rule 5. Buhner v. Bousjield, 34 L. O. 35. 

SET-OFF. 

1, Debt . — A declaration in debt contained 
three cqunts, in. each of which 6/. 10^. was 
claimed.^ The d^udant pleaded a set-ofi 

covering the of tbe 


that A. appeared as sole owner of the proper^ 
with the assent or by the default of his 
partners; and therefore, that it was a mere 
attempt to set-off* a debt due from one partner 
against a debt due to the firm. Gordon v. 
Ellis, 2 C. B. 821. 

Case cited in the judgment : Stacey y. Decy, 1 
£sp. N. P. C. 469, n. ; 7 T. R. 361, n. 

3. Reduction of damages. — Execution. — 
Where a set-off is pleaded to the whole decla- 
ration, hut the defendant succeeds in proving a 
part only, he is entitled to reduce the plaintiff’s 
claim pro tanto. 

Quarre, whether money levied under an exe- 
cution, and not paid by the party directly, and 
in money, can be made the subject of set-off as 
money paid ? Rodgers v. Maw, 4 D. & L, 66. 

Cases cited in tlie judgment : Collins r. Collins, 
2 Burr. 820 ; Tuck y. Tuck, 5 M. & W, 109 ; 
Cousins V. PaddoD, 2C., M. & R.547 ; Moore 
V. Biitlin, 7 A. & E. 595 ; Barnes v. Butcher, 9 
C. & P. 725 ; M erry weather V. Nixan, 8 T. R. 
186 ; Maxwell v. Jameson, 2 B. & A. 51 ; Bar? 
clay V. Gooch, 2 Esp. 571. . 

4. Where the amount proved under a plea 
of set-off, pleaded to the whole declaraaoHj, 
does not cover the plaintiff’s demand in 
action, the defendant cannot have a verdict 
the plea for the ^ount proved, but it go 



in rechictmi qf dmatges^ Mod^s If* MiSqWf ' 
15 M. & W. 444. 

Cases cited in tbe jndj^ent ; Collins Collins, 
2 Burr. 6^0 ; Tuck Tuck, 5 M. & W. 109 ; 
Cousins %v. Paddon».5 C. M. & R. 547 $ Moere 
y. Butlin, 7 A. ft £. 595 ; 2 N. ft F. 456 ; 
Baines v. Belcher, 9 C. ft P..725. 

8LANDBIU 

1. RedtaL — Demurrer . — In an action for 
slander, the declaration muat positirely, and 
not by way of recital, allege the speaking of the 
sda^erous words ; therefore, a declaration 
which commences For that whereas ’’ the de- 
fandant contriving to injure the plaintilT, in a 
certain discourse, spoke, &c., is bad, on special 
demurrer. Brown v. Thurlow, 4 D. & L. 301. 

9. Case. Declaration stated, for that whereas 
the defendant contriving and wickedly intending 
to injure the plaintii!^ to wit, on, ftc., in a cer- 
tain discourse, in the presence of, &c., spoke 
and published of and concerning the plaintiff, 
the false, malicious, and defamatory words fol- 
lowing, stating the words, and averring special 
damage to the plaintiff in his business : Held, 
bad on special demurrer, for charging the 
mevances to have been committed by the de- 
fendant by way of recital only, and not directly 
or positively. Brown y. Thurlow, 16 M. ft W. 
36. 

^ STRIKING OUT COUNTS. 

Same ^subject-matter. — Lateness of motion ^ — 
Appeal to court from judge. — A defendant ap- 
plied by summons at chambers to strike out 
counts on the ground that they related to the 
same subject-matter of complaint. The sum- 
mons was heard on the 14th November, when 
it was dismissed with costs. On the 19th the 
defendant made a similar application to the 
court : Heldy too late. Semble, that an appeal 
lies to the court where a judge has refused to 
make an order. Chapman v. King, 4 D. ft L. 
311. 

TENDER OF RELEASE. 

To an action on a bill of exchange, ftc., the 
defendant pleaded that it was agreed between 
the plaintiff and other creditors of the defend- 
ant, that a sum of 4s. 6d. in the pound should 
be paid by the defendant to the plaintiff and 
the other creditors, and that, upon receiving 
the money, the plaintiff and other creditors 
should execute a release of their debts ; that a 
rdease was prepared for execution ; and that 
the creditors, except the plaintiff, received the 
eoxnposition and executed the release ; and that 
the defendant had always been ready and 
willing to pay the plaintiff the 4s. 6d. in the 
pound upon the plaintiff executing such release. 
Semble, that the plea was bad, for want of an 
averment that the defendant tendered a release 
to the plaintiff for execution. Roslmg v. Mug- 
geridge, 4 D. ft L. 298. 

TRAVXHSB. 

X. When too To a count by indorsee 

again^ acceptor of a bin of exchm^, the de- 
fendant pleaifed, that, after the accruing of the 
causes of action in the declaration, and bdbre 


thi nininiiuiiiiiniwr nf ttin the defciidaiie 
and aceoDBlisd itoigediar of and 

Geming the said canaes of action, and aU ciksr 
ebrims md demands them being be^mam iAe 

and that, on that 
aceottntmg, a certain sum only was found due 
to the plaintiff, which smn the defendant paid, 
and the plaintiff received in full satisfaction of 
the sum so due owii^ as last aforesaid. 
The plaintiff replied that he and the defendant 
did not account together of and concerning the 
causes of action in the declaration, and of all 
other claims and demands then being between the 
plaintiff and the defendant, tnodo et formdi 
Held, on demurrer, that the traverse was well 
taken. Sutton v. Page, 3 C. B. 204. 

2. Divisible allegation. — ^To a declaration dh 
a bill of exchange for 120/. 6«., the plea was, 
that the plaintiff and defendant accounted to- 
gether concerning the causes of action in the 
declaration mentioned, and all other claims 
and demands then being between the plaintiff 
and defendant that on such accounting the 
I sum of 50/. was found due from the defendant 
; to the plaintiff ; and that that sum was paid by 
I the former, and received by the latter, iti satis- 
faction. The plaintiff replied that he and the 
1 defendant did not account concerning the 
j causes of action in the declaration mentioned, 
j“and all other claims and demands between 
■ them.” The defendant demurred specially, on 
; the ground that the traverse taken was too 
. large. The court held the traverse good, as the 
. allegation of aiccounting in the declaration was 
not divisible. Sutton y. Page, 4 D. ft L. 171. 

i TRESPASS. 

1. Justification as acting in aid of constable. 
i — ^'Trespass for breaking and entering plaintiff ^s 

house. Plea, a justification l)y defendant, as 
, acting in aid of a constable to whoiB a warrant 
: had been issued to give possession to plaintiff’s 
landlord, P., under stat, 1 ft 2 Viet. c. 74. 
i The plea slated the holding of plaintiff under 
i P., and tlie terras ; that the reversion in fee 
! was in P. ; notice to cpiit ; P.’s right to 
i possession ; plaintiff’s refusal to quit ; notice 
j by P. of his intention to proceed under the act ; 

I P.’s application to the justices ; his complaint; 

: plaintiff’s non-appearance ; P.’s proof to the 
i justices of the matters of bis notice and com- 
I plaint, and of his right to possession ; and the 
' issuing of the warrant by the justices. Repli- 
cation de injuria. 

He/c/, good, OIL special demurrer; for that 
all the above facts necessary to constitute the 
jurisdiction 'might be traversed in that fono, 
even assuming tliat section 5 does not protect 
persons other than peace officers and not named 
in the warrant, acting in aid of the constable, 
and would, therefore, not limit the extent of the 
traverse. As to which assumption, qume* 
Edmunds v. Pinniger, 7 Q* B* 558. 

2. Justifying breakifM and entering dwelli^^ 
house on suspidon qf / eWjt. — A plea justifying 
the breaking and entering a house, without 
wamnt, on snspicum of felony, ought ffis- 
tinedy to show, not onfy^tiMit Acre was reason 



ta bdkiTft ih«t the 

hat dim that the> Ammkmit. catead for du; 
poipoflo of appidienduBr Smitk ¥•. 

SUrl^3C.B.USU 

3*. jDa infurid.^New asdiff»m§ni,-^Impmnd^ 
inf £atress in house of feamf*— TreapaM for 
hreakkifir and entering plaintiff’s dmliing*^ 
haiu^ locking the doors, and expelliiig toe 
(daintiff* Plea^ justifying alh||ie trespasses^ e3&- 
cept the expulsion^ under a distress for rent, 
aUeging that defendant kept and impounded it 
in the dwelling-house, &c., and in order safely 
to impound and keep it, necessarily locked and 
fastened the doors of the dwelling-house, and 
afterwards caused the goods to be duly ap- 
praised and duly sold in satisfaction of the 
rent and costs of distress and sale. Replication, 
that defendant broke, &c., the house, locked 
the doors, and seized, took, and converted the 
goods of his own wrong and for anoth^ and 
Afferent purpose than that mentioned in the 
plea, i, e.y for the purpose of ejecting, &c., the 

E laintiff from the possession of the dwelling- 
ouse, concluding with a verification. De- 
murrer. Senible^ that the replication was bad, 
for not traversing defendant’s entry for the 
purpose of distraining, and concluding to the I 
country, instead of raising an immaterial issue | 
on the intention of the defendant in entering. | 
Semble, also, that the plea need not aver notice | 
of the distress, with the cause of the taking, to j 
have been given according to 2 W. & M., sess. j 
1, c. 5, s. 1, and that the plea, having perfectly j 
answered the seizure, was not rendered bad in j 
substance by going on unnecessarily to answer j 
matters of mere aggravation laid in the declara-f 
tion, viz., the conversion of plaintiff’s goods. ! 

Held, that the j>lea should have shown that the 
house, or that part of it of which the doors 
were locked, was the most fit and convenient 
place for sc^fcuring the distress, or the tenant 
might be iinj)n>perly kept out of possession. 
Woods V. Durrani, IG M. & W. 149. 

Case cited in tlio judgment ; Wuslibourne t. 
Black, at N, P., Ld. Mansfield, in 1774, cited 
11 East, 405. 

And see De Injuria. 


TBOVER. 

Former recovery for conversion against third 
party. — Declaration in trover for a bedstead. 
Plea, that before the commencement of the suit, 
the plaintiff recovered judgment in trover 
against W, for converting the same bedstead, 
and received from W* the amount of damages 
and costs in that action, which said damages 
were the full value of the bedstead ; that the | 
said conversion by W* was a conversion not 
later than the conversioji in the declaration 
mentioned ; and that before the conversion in 
the declaration mentioned, W. sold the bed- 
stead to the defendant ; and that the taking 
under such sale was the conversion alleged in 
the present action: Held^ on special demmrer, 
that the plea was good* Cooper v. 
4D.&II2I8. 

CasM eked in the jodgmn* : Adewi v* 
taoi 2 Stros^, a87S v Bird v. RancMI^ S Burn 


ms Cemmm Ltm.: G o mi n ^ Sftt 

1S45 ; ComynS' Boyer, ^ Ipro* 

Leyfield's case, 10 Rep. 88, b.* ; Unwin, v*. SS» 

QsintiD, 11 M* &, W. 277* 

narcBBTA:iNTT. 

j^umentafiveness * — To assumpdt by drawer 
against acceptor of a biU of exchange, with 
counts for money lent, &c., the defendant 
pleaded, — 1st, that he was employed by 
6. & Co« to engrave a certain print for the sum 
of 1,200/*, and that G. & Co. had a^eed to 
pay him on account of the sdd e'ngraving 4Ql» 
a month and thereupon, in consideration that 
the defendant, with the assent of G. ^ Co., and 
at the request of the plaintiff, would suffer and 
permit the plaintiff to receive from G. & Co. so 
much of the said instalments as should amount 
to the sum of money in the bill specified, the 
plaintiff agreed to take payment of the bill out 
of such instalments, and to discharge the de- 
fendant from the performance of the promise* 
The plea then averred that the plaintiff^ in pur- 
suance of the agreement, received of G. 8c Co. 
40/., being the first instMment ; and although 
another instalment was due, and the same was 
sufficient to satisfy the residue of the bill, the 
plaintiff, of his own wrong, omitted to obtaip 
and procure it from G. & C. Replication, that 
in consideration that the defendant, with the 
assent of G. & Co., at the request of the plain- 
tiff, would suffer and permit the i>laintiff to re- 
ceive from G. & Co. so much of the said in- 
stalments as should amount to the sum of 
money in the bill specified, the plaintiff did not 
agree to take payment of the bill out of such 
instalments, and to discharge the defendant 
from the performance of the promise : Held, on 
special demurrer, that the replication was bad, 
inasmucli as it was uncertain whether the 
plaintiff meant to put in issue the consideration 
or tlie agreement, or both. Held, also, that 
the 2)lea was bad, for not showing such an 
agreement between the three parties as would 
give the plaintiff a right of action against 
G. & Co. 

The defendant also pleaded to tlie money 
counts, as to 50/., parcel, &c., that before any 
breach of the promise in those counts men- 
tioned, the plaintiff made a bill of exchange for 
the payment of 50/. four months after date, and 
that defendant accepted the bill and delivered 
the same to the plmntiff, who then accepted 
the same in discharge of the sum of 50/., parcel, 
&c., and then indorsed and delivered the same 
to 5., who from thence hitherto hath been, and 
still is, the holder of the bill, and entitled to 
sue thereon. Replication, that defendant did 
not pay the bill, and that Sharp returned it to 
the plaintiff, who thereby then became and was 
the holder thereof, and so remained and con- 
tinued, until and at the time of the commence- 
ment of. this suit, and still ie the holder thereof* 
Verification* 

There was a similar [Aea alleging payment to 
5* wbale he was the holder of the bUl ; to whiek 
the plaintiff n^ied, denying iSse payment, smA 
alteg^g that B* retaimed tfao bin as m tho hpM 
plea* 

enspcaal daaramr, tkct tlie tw# imt 



5r4 Analutus& i 


Implications were argumentative denials of the 
alle^tion in the pleas that S. was the holder 
of 3ie bilh and that the replications should 
have concluded with an absque hoe that S. was 
the holder of the bill. Kemp v. Watt, 4 D. & L. 
21 . 

USB AND OCCUPATION. 

Eviction, — Plea amounting to general issue , — 
To a declaration in debt by 5. for use and oc- 
cupation of a messuage, defendant ])leaded, — 
That the sum demanded became due from him 
to plaintiff for such use and occupation for the 
space of one year; that the Brewers* Company 
had demised the messuage and certain land to 

by indenture, for 71 years, with a proviso 
(in the usual form) for re-entry, if J. or his 
assigns should erect any building on the land, 
exceeding seven feet in height; that from 
thence to year to year, &c., at a rent payable 
quarterly; that defendant entered and occupied 
the premises as tenant to plaintiff during the 
year first mentioned ; that, after the making of 
the indenture, and before the term vested in 
plaintiff, J, erected a building on the land con- 
trary to his covenant, and without the com- 
pany’s consent, and that plaintiff continued the 
same so erected, without the consent of the 
company or defendant, until the re-entry after- 
mentioned : And that afterguards, and after the 
expiration of the said year, and after the accrue 
ing of the causes of action^ and while the com- ^ 
any ^vere reversioners, and before action j 
rought, the company, under the said proviso, I 
did, for the causes aforesaid, ami for the 
purpose of determining the said term of 7"^ 
years from the commencement of the said space 
of one year^ re-enter and eject plaintiff, and 
defendant as his tenant ; and that the company, 
after the expiration of the said space of one 
year, and after the accruing of the said causes , 
of action, and before this action brought, did j 
elect to determine^ and did determine^ the term | 
of 71 years from the time of the commence- 
ment of the said one year, for the said breaches 
of covenant, so continuing at and after the 
commencement of the said one year. On 
special demurrer, Held^ that the plea was bad ; 
for, 

1. No authority appeared by which the com- 
pany could or did determine the term of 71 i 
years from any period, except that of actual 
re-entry. But, , 

2. If the plea showed that the term had 
ceased before the rent accrued, it amounted to 
the general issue. 

3. If it showed only a determination of the 
term after the rent accrued, it was no answer 
to the action. Selby v. Browne, 7 Q. B. 620. 

WASTE. 

J)amage to reversion, — ^l*o an action on the 
case for prostrating part, and building on one 
part, of a wall, and laying materials on a close, 
in which wall and close plaintiff was interested 
as reversioner, defendant pleaded that his own 
dwelling-house, which he ms repaiqng, acci** 
dentally and without his default, fell , upon ike 
wall and threw it down, and that afterwards. 


noA bd^ action brought, and within a reason- 
abte time, defendant carefully, and at his own 
expense, erected and built the said wall upon 
the said close, aud, in and about such erecting 
and building, necessarily and unavoidably com* 
mitted the grievances, &c., doing no unneces- 
sary damage. See , ; and thereupon and then, to 
wit, at the times when, &c., at nis own expense, 
repaired all damagpte sustained by plaintiff by 
reason of the grievances, &c. 

Held, on demurrer, no answer to the action. 
Taylor v. Sfendally 7 Q. B. 634. 

WARRANT OF ATTORNEY. 

Averring appearance, — Nullity and irregu^ 
i larity, — fVaiver, — E, gave a warrant of at- 
torney authorising the attorney to appear for 
him, receive a declaration in debt, and there- 
upon confess the action, or suffer juilgment by 
f?il dicit or otherwise. Judgment was signed, 
and execution issued, without any appearance 
I being entered for defendant. 

Semble, per Lord Denman, C. J., that no ap- 
pearance was necessary. But, held, that the 
omission was, at most, an irregularity, and 
might be waived by laches. And that it was 
so waived, when the warrant was executed on 
5th February, and E, was told at the time that 
judgment would be entered up forthwith, and 
judgment was entered up on Gth Feb., seizure 
made under a f, fa, on 24th April, and the 
goods sold on 2nd May, and the rule to set 
aside was obtained on 26th May. 

Though a docket was struck against E» on 
3rd May, a fiat issued on 5th May, and as- 
signees were chosen on 22nd May, on whose 
behalf the rule to set aside was obtained. 
Charlesworth v. Ellis, 7 B. 678. 

Cases cited in the j udgment ; Birclmm v. Tucker, 

8 Scott, 469 ; Kcrap v. Muuliews, Ib. 399. 

WHARFINGER. 

Injury to vessel , — Declaration in case stated, 
that the defendant was possessed of a wharf 
for the loading and unloading of vessels, on 
the banks of the Thames, near which there was 
certain woodwork, before then placed by the 
defendant, and then being upon the bottom of 
[ the river, over which at certain states of the 
I tide the vessel of the plaintiff, thereinafter 
mentioned, would float, but, at others, not ; 
that while the defendant was so possessed of 
the wharf, the plaintiff was possessed of a 
vessel then being, by the sufferance and per- 
mission of defendant, at and alongside the said 
wharf, for reward to the defendant in that be- 
half; and the defendant then had the manage- 
ment and control of the said wharf, and the 
mooring and sfetioning of vessels at and near 
the same, while they were at the said wharf, 
for the puroose of using the same. Breach^ 
that the defendant unskilfully and negligently 
placed, moored, and stationed the plaintiff^ 
veBsei]|ii;i the part of the river near the; said 
whmf and oyer the said woodwork, and dn« 
islulfully and^ nei^iigently detained the VjeBsel 
Aere for a long tinie, until, on the 
bf the ride, she fell and lodged against the 





woodwork^ and was di^naged thereby : Held, 
on motion in arreat of judgnEidht^ that this 
count aufficiently stated a duty in the defendant 
safely to moor and station the plaintiff’s vessel 
and a breach of that duty. VTood v. Curling, 
15 M. & W. 626. 

[It will occasionally be observed^ that the 
marginal abstracts of two reporters of the same 
case are stated^ varying in smne respect. This 
partial repetition is deemed advisable^ in order 
that our readers may have before them both 
versions of the point decided.] 
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Appeal Motions and Ditto. 

i (Betition-day,) Lunatic and 
Cause Petitions, (unop- 
posed only) and Appeals. 

Appeals. 

Appeal Motions and Ditto. 

{ (Petition-da)’’) Lunatic and 
Cause Petitions (unop- 
posed only) and Appeals. 

I 

y Appeals. 


Appeal Motions and Ditto. 
N, IJ. — Sucli days as liis Lordship is occupied in 
the House of Lords excepted. 
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Thursday . 
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AT WESTMINSTER. 
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• • • ^ i Paper. 

4v 
5 

5 Pleas, Demurrers, Causes, 
3 Further Directions, and 
9 Exceptions. 

10^ 

11 Motions. 

« 

Pleas, Demurrers, Causes, 
Further Directions and 
Exceptions, 


. 13 
. 15 
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m 

Motions. . , 

Pleas, Demurrers, Cioiss, 
Further Directions, and 
Exceptions. . 

Petitions in the General 
Paper, 

Motions. 

Short Causes, Consent Causes, and Consent Pe- 
titions every Saturday at the sitting of the court. 

Notice. — Consent Petitions must be presented, 
and copies left with the secretary, on or before the 
Thursday preceding the Saturday on which it is 
intended they should be heard. 
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Friday . . 
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Pieas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


Motions. 

( (Petition - day,) Petitions, 
, 12 < (unopposed first,) Short 
[ Causes, and Causes. 

.13' 

. 15 
. 16 

• 17, 

. 18 Motions. 

( (Petition - day,) Petitions, 
. 19 ^ (unopposed first,) Short 
( Causes, and Causes. 

• 20 1 Pleas, Demurrers, Excep- 
. 22 tions. Causes, and Fur- 
. 23 ) ther Directions. 

‘’•1 f Petitions, (unopposed only) 

• " * t Short Causes and Ditto. 

. 25 Motions. 


Thursday 
Friday • 


Saturday • 
Monday • 
Tuesday • 
Wednesday 

Thursday . 
Friday • * 

Saturday • 
Monday . 
Tuesday • 
Wednesday 
Thursday . 

Friday • . 

Saturday • 

Monday , 
luesday.^ • 


. . . 4( 

• • • 


^(irfianrcUor l^nigTjt I3ruce. 

Nov. 2 Motions. 

. . 3 (Petition-day) Petitions. 

Pleas, Demurrers, Excep- 
tions, Causes, and - Fur- 
ther Directions. 

6 Short Causes and Ditto. 

8 1 Pleas, Demurrers, Excep- 

9 f tions. Causes, and Fur- 

10 } ther Directions. 

11 Motions. 

inf (Petition-day) Petitions and 
’ t Causes. 

13 Short Causes and Causes* 
15) Pleas, Demurrers, Excep- 

16 tions. Causes, and Fur- 

17 ) ther Directions. 

13 Motions. 

J (Petition-day) Petitions and 
^ { Causes. 


20 

22 

2S- 


Short Causes and causes. 
Pleasr Demurrers, Exeojp* 
| ; tions^ Causes, and FiUv 
[ ther directions. # . 



iff OkmtMTf Sattk^^i 

Wcdawdsj . . M 
. .US 


XUMRHfy 

Not. « 

Wednesday 

• 

. 3 ; 

Tbundsy . 

• 

. 

Enidiiiy 


• fi 

Selwrday • 

* 

- 6 

Monday • 

• 


Tuesday • 

• 

• ^ 

Wednesday 

• 

. 10 3 

Thursday . 

• 

. 11 

FHdey • • 

e 

. 13 

Saturday 

. 

. 15 

Monday • 

« 

. 15 1 

Tuesday • 

* 

. 16 

Wednesday 

• 

. 17 1 

Thursday • 

• 

. 18 

i 

Friday . . 

e 

. 19 1 

i 

Saturday . 

• 

* 20 i 

( 

Monday . . 

e 

. 23 

Tuesday . 

• 

. 23* 

Wednesday 

e 

. 24 

Thursday « 

e 

. 25 


M otiMS and Ci 

“I tli^rJDiMdtknk 
( Short CmumBn, PetilioM^ 
<«oo|ypof«d fiisty) «nd 


i 


Plea«» De mniT OT, Ksoop' 
tiona,€«tiM«» MiS fWtIm 
Directions. 

Motions mod ditto. 

( Pleas, Demurrers, Excep- 
j lions, Causes, and Fur- 
( tber Directionsa 
( Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

15 ( Fleas, Demurrers, Egcoep- 
tiona, Causes, and Fur- 
ther Directions. 

Motions and ditto. 

( Pleas, Dcmuriers, Excep* 
} tions. Causes, and Fin> 
( ther Directions. 

( Short Causes, Petitions, 
(unopposed first,) and 
( Causes. 

Pleas, Demurrers, Excep* 
tions. Causes, and Fur- 
ther Directions. 

Short Causes and Ditto. 
Motions and Causes. 
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COMMON LAW SITTINGS. 

Tn and after Michaelmas Term, 184i7. 

MIDDLESEX. 

in Tctm, 

Ist Sitting, Wednesday •••... Not* S 
And two following days at Eleven o’clock, 
itnd Sitting, Saturday « • • • Nov. 6 

And subsequent days at^leven o'clock. 

Srd Sitting, Tuesday Nor, 2S 

At 4 peat Nine o'clock precisely, for Undetoded 
Causes only. 

A list of such remanets as appear fit to be triad 
in Term will be printed immediately, but on tl^ 
statement of either aide that a cause is too long to he 
tried in Term, it will be v^thdrawn iVom such list, 
provided the other side nave tW 9 days* notice of the 
application at the Marshalls topostpone, and do not 
oppose the application on good grounds — ^the n«ial 
number of completed and new causes will be put 
into the list day by day in thslr nailal order. 

(fitting after Teim,' Friday, Nor. fi6. 

Lowsnta. 

SUtisg at to aVUritt WedMaday, Nov. 

Vtiv Vodafcndad Omwa «ui audl> m th. StOma" 
caasMata 


eft n’ ftna 
^a<$aaMu) 


ma^LeUer Btm* 

• . Wflnr.’i 


oC|Re«i» 

In Term. 



. Nov. 3 

Fafillitiiig, W^ead^^ \ . .10 

9rd MMsg, JMiay • • « • • 19 

«p lamnon. 

let Aitlitigt Monday « . • <« Jfovs* 8 

tnd Sitting, Wednesday ... 17 

After Term, 

VK MIDDLSBEX. IN LONDON. 

Friday • , • Nov. 86 | Saturday • • Nov. 37 

(To adjourn only.) 

The Court will sit in Middlesex, at Nisi Prius in 
Term, by adjournment, from day to day, until the 
causes entered for the respective Middlesex sittings 
are disposed of. 

The Court will sit, during and after Term, at ten 
o'clock. 


ANNUAL REGISTRATION OF AT- 
TORNEYS. 

6 & 7 VicT. c. 73, s. 23. 

For the purpose of obtaining the Registrars* 
Certificate, it is necessary that a declaration 
in writing should be delivered to tho registrar, 
containing the name and place of residence of 
each attorney or solicitor, and the court or one 
of the courts of which he is admitted, ivith the 
term and year of admission. 

The declaration is to be signed by the attor* 
ney or his partner, or by the Ijondon agent of 
such as reside more than 20 miles from London. 

The London agents are to accompany their 
declarations, with a list thereof arranged in al^ 
phahetieal (order, and written On foolscap paper, 
book^wise. 

It is particularly requested that the declara- 
tions (the forms of which may be obtained at 
the Law Society) be sent to the office on ns 
earlg a day as possible* 

THE EDITOR’S LETTER BOX. 

Thb next and following numbers will be en- 
larged, in order to comprise the remaining Di- 
gest, Statutes, Lists, and other articles ^hich 
it is desirable to tnclude in the present volume. 
The hat number wifi contain the Table of Cases 
reported and digasled, with a General Index to 
this, the 34th Tohime; The neifr volume win 
be j^pioved in its scope and extent, as already 
notified to our readers. 

The Legal Almanac win include all the im« 
portant Law Statutes. It wfll be a complete 
^ JhofwJBocrifc fier the praCtitiopef . The Diary 
win Aie>1>emiieli enlm^ed endjniproved in 

^'ASttb^ci'Sberof wMEsnwfl 

<t9 }Sjc^ Hqws’ wdc «,Coiiv.{]raiu^ andiliie 

i|«lM wgf/SdSiSm ^ StibBcaiber AtB 1w 

jiiil4VlBdntM(wto.‘' ‘ > 

8onMaM)i|ilMewi 

of em-^kmaSf OamMs iMMlfiilb 


DIGEST, AND JOURNAL 0/ JURISPRUDENCE. 

SATURDAY, OCTOBER 23, 1847. 


“ Quod magis ad nos 

Pertinet, et ncscire malum est, agitamus.” 

Horat. 


ALTERATIONS IN THE JURISDIC- 
TIONOF THE BANKRUPT AND 
INSOLVENTCOMMISSIONERS, 
UNDER THE 10 & 11 VICT. C. 102. 


Extensive preparations are being made 
with a view of giving effect to the changes 
produced by the Bankruptcy and Insol- 
vency Act of last session, (10 & 11 Viet, 
c. 102). The house formerly occupied by! 
the late Baron Gurney, at the south side- 
of Lincoln's Inn Fields, adjoining the build- j 
ing attached to the Court for the Relief of j 
Insolvent Debtors, has been purchased,; 
and is to be converted into three addi- 1 
tional courts, so as to enable the four In-i 
solvent Commissioners to sit separately! 
and contemporaneously. The supposed! 
necessity for these alterations nrises out of j 
the expected influx of insolvent petitioners, 1 
under the statutes 5 & 6 Viet. c. 116, and i 
7 & 8 Viet. c. 96, the jurisdiction under 
which was heretofore exclusively vested in 
the Commissioners of Bankruptcy in town 
and country. We shall be much surprised, 
if the increase of business in the Insolvent 
Court occasioned by the late act is in any 
degree commensurate with th*e extent of 
the preparation made for the accommodation 
of the new class of suitors, who,— to dis- 
tinguish them from the insolvents petition- 
ing under the slat. 1 & 2 Viet. c. 110, and 
with reference to the title of the order 
nnder which ftey obtain tlieir discharge 
ixmn castody,*-^re called Prattciionuts * , , 

. Jx is qniteA troe, that when the acts 
above alluded to first came into ofieration^^ 
the prospect of draining relief as an iifr 
solvent witboiit being compelled to enter 


within the walls of a prison, and the oppor-- 
tunity — so convenient to persons already 
in custody — of getting discharged without 
notice to their creditors, or any form of in- 
quiry, induced great numbers of embar- 
rassed persons to avail themselves of the 
facilities afforded by the law. The regu- 
lations subsequently made by tlie Bank- 
rupt Commissioners, and the limited effect 
given by the decisions of the courts of law 
to a final order granted under the 7 8 

Viet. c. 96, render the advantages derived 
by insolvents under the new system some- 
what equivocal, and have impressed this 
sharpsighted class of persons with more 
accurate ideas, as to the value of the pro- 
tection obtained under it, than they enter- 
tained two or three years ago. 

The case of Toomerl v. Gingell, in the 
Common Pleas, expressly decided, tliat 
the final order granted under the stat. 7 & 
8 Viet. c. 96, merely operates as a pro- 
tection to the person from arrest in respect 
of the debts mentioned in the schedule, 
and cannot be pleaded in bar to an action 
by a creditor, or used to defeat an execu- 
tion against the after-acquired goods of the 
debtor. On the other hand, a discharge 
under the stat. 1 & 2 Viet. c. 1 10, is plead- 
able in answer to an action for a debt in- 
serted in the insolvent’s schedule,'’ and liis 
after-acquired property is not at the mercy 
of his individual creditors, and can only be 
taken by his assignees under an express 
order from the court, which is never 
granited but upon an equitable considera- 

*/>dSeponed l$^>&aw J., P. 

^ See . 1 & .2 Vktr 

the form of plea, see 3 Chit. Plead, p. 82, 7th edU 



8 ^ AUeraHons in the Jul^adiciion of tho bankrupt and Insolvent Commissioners. 


u ^ ^ f* t 

tiop of the ioaolvent'e md 

of the aiBount of mcurr^ by him 

subsequently to bis 4ischai:ge. A disr 
charge under the I Ss 2 Viet* c. is so 
decidedly preferable* ihereforet to 9^ ^nal 
or^er under the "f & 8 Viet. q. 96^ tipit no^ 
ihiiAg but the indisposition to submit to ixn« 
prisoument during the short interval which 
must elapse before bail can be received* 
will induce any person in the posi|j|on of 
an insolvent petitioner, to proceed under 
the acts lately administered in the Court of 
Bankruptcy, rather than under the 1 & 2 

Viet. c. no. 

With respect to bail In country cases 
under the 1 & 2 Viet. c. 110, the diffi* 
Culties anticipated fiom tlic passing of the 
10 & 11 Viet. c. 102, and adverted to in a 
former number, ante, p. 431, have been 
more than justified by the result, and vie 
understand great doubt and uncertainty 
still prevails on the subject, but tliat the 
Insolvent Commissioners have, tor the 
present, come to the conclusion, tliat all 
motions respecting bail in country cases, 
as well as the proceeding analogous to the 
justification of bail, is to take place, as 
heretofore, in London, without lefeience 
to the locality in uhich the insolvent's case 
if to be heard and disposed of. 

The transfer of jurisdiction under the 
Act ** for better securing the Payment of I 
Small Debts,” (8 & 9 Viet. c. 127,) from 
the Court of Bankruptcy to the Insolvent 
Court and the County Courts, which it 
may be remembeied was an after- thought, 
tacKed on to the stat, 10 & 11 Viet, during 
its progress through parliament, has given 
rise to unforeseen inconveniences in ad- 
dition to the difiicuUies which were pre- 
dicted. Orders were made by the Bank- 
^xupt Cpmmissioners, under the 8 & 9 Viet, 
c. Hn numerous cases prior to the 15th 
last, for payment of judgment 
qbdej 20h by instalments of various 
8Qme instances payable at 
t8qt,MriQds« The 6th section of the 
& Vicl^O* J02» provides, that from 
tbe tiipp that act shall commence and take 
lO^mxpiwoiiers of the Court 
o^J 5 if<p|Yipqt^ipebtQrs. iin4 the 

shall have 

xawrvuag 
t i|ha aui^he* 

made jmers jTor payment 
act 5^in\ ^ operadonj 



^tiey 

"before Idle new 


ikq ISth Siep^eiabar, md the debtor^ 
fi^se tQ comply^ or diaconttpue thf. paymiqnt 
of instalments in satisfaction of tlie judg- 
ments against them> the Bankrupt Com- 
missioners are left witliout the power to 
^enforce their own orders by warrant ^ef 
commitment or otlierwise ; whilst the new 
act contains no machinery which enables 
the Commissioners of the Insolvent Courtt 
or the Judges of the County Courts, to 
take up and continjie the proceedings com- 
menced in the Court of Bankruptcy. In 
such cases, the creditor must commence 
his proceedings de novo, under the Small 
Debts Act, before the Insohent Commis- 
sioners, or the County Couit Judges, ac- 
cording as the defendant shall have resided 
for SIX calendar months preceding the time 
of suing out the summons in one district or 
the other; without any reference to the 
abortive pioceedings in Bankiuptcy, the 
trouble, expense, and disappointment inci- 
dental to which are the icsults of this 
blundei ing piece of legislation. As already 
observed, ‘ a judgment debtor of a migra- 
tory disposition, who has not lesided for 
six months iniinediately pieceding Um time 
of suing out a summons under the Small 
Debts Act, in any particular locality, is, 
by the act of la»t session, indulgently re- 
lieved altogether from tlie opei ation of tbe 
act (8 & 9 Vict.) which was announced as 
intended to operate as a gieat boon to 
creditors, and a terror to pertinacious 
and dishonest debtors. 

The act 1 & 2 W. 4, c. 56, s. 10, pro- 
vides, that all attoineys and* solicitors of 
any of the Superior Courts may be ad- 
mitted and inroUed in the Court of Bank- 
ruptcy without any fee, and may appear 
and plead in any proceedings in the said 
court without being rjsquired to employ 
counsel, except in proceedings before tjie 
Court of Review, and upon the of 
issues by jury, &c. Since the passing. of 
the statutes conferring jiirisdicttcni tm ||<e 
Court of Bankrupftcy its ^matters of in- 
solvency, the insolvent business has been 
transacted chiefly by soUciCors witbaaOihe 
assistance of counsel. In tthe Court for the 
Relief of Insolv^pt Debtqni, 
bar bare exclusive audfeace, audit appe^ 
thaf po disdpct\9^ 4s cpplomplafo^^ 

cnjwrt, •« 





Jurisdiction of Bankrupt Commissioners^' 

they may oppose ‘^either in piprson or by 
cbinfsely** ii^plieiAty irjkfaudhtg ^ftorn^^^ 
Thta arrangement nmy not in a pecuntidry 
eiear bedisadvantageotis to either mahch of 
the profession^ inasmuch as 0 counsel, ac* 
cording to the etiquette of that branch of 
the profession, can only accept a brief to 
t^pose an insolvent through the instrumen- 
tality of an attorney, and the charge to 
which the latter will be entitled for drawing 
the brief may be equivalent to what he 
could claim for acting as an advocate. If 
this were a matter of indifference to the 
profession, (which is by no means clear) 
wne are not certain that the alteration will 
be satisfactory to creditors, who will now 
find, if they are not disposed to oppose in 
person, they must abandon opposition, or 
else retain the services both of a counsel 
and attorney. Whether this and other re- 
sults, daily disclosing themselves in its ope- 
ration weie contemplated hy the framers 
of the <!tat. 10 & 11 Viet. c. 102, we shall 
not ventuic to suggest. 

Any notice of the practical alterations 
produced by the act of last session would 
be incomplete, if we omitted to state, that 
the Lord Chancellor has already exercised ' 
the authority conferred on him by the 2nd 
section of the statute, and appointed Vice- 
Chancellor Wigram as the iudge in matters 
of Bankruptcy, instead of Vice-Chancellor 
Knight Brucc. We have not learned 
whether this arrangement is intended to 
of a permanent, or only of a temporary 
character ; but as some feuding members 
of the Chancery bar, elected to practise in 
Vice-Chancellor Knight Bruce's Court, 
with a view to the Bankruptcy jurisdiction 
exercised by thdt learned judge, it can 
scarcely be supposed that tiie transfer of 
that branch of business, from the one court 
to the other, can fail to produce some incon- 
venience, the extent of which will be better 
acettained when the Term commences. 


RECENT ALTERATIONS IN THE 
CRIMINAL LAW. 

LBTTBBS, AND rUlbTODY OP 
V* t OPBB>NZ>fiRS\ ACTS. 

’Tn* provisiofis of the Act fbr ** the more 
^aMbdy Trial and Punishment of Juvenile 
Offenders'* Wbre commented Upon Ih a 
number, p, 53S.) The either 
BCaliiteB of the last scssibn, BV ^Mch alW^ 
v^idMs beee'betm wlibcted 

fe t i n g Hire ate n ing i^tteri amd Aeeming 


AitfratHfns in tic Law. 

Parties with a view to Extort Monev; 
tend findiyl'the Act to xdifetid the 
to the Custody of dffbtiders.” The 
of thiese statutes, after reeithij; thef is 
expedient to extend the provision^ df^^o 
much of the 7 A 8 Geo. 4, c. 29, bt 
tile 'd Gdo. 4, c. 5$, as extends tb 1^reat^> 
ing letters, and so much of the 7 Wi 4, 
and 1 Viet. c. 87, as relates to the offenoe 
of accusing persons of unnatural crimes, 
proceeds to enact, that if any person shall 
knowingly send, deliver, or utter to auy 
other person, any letter or writing, accus- 
ing or threatening the person to whom the 
letter is sent or delivered, or any other 
person, of any crime punishable by law 
with death or transportation, assault with 
intent to commit a rape, attempt to com- 
mit a rape or any infamous crime, with a 
view to extort or gain, by means of such 
threatening letter or writing, any property, 
money, or other valuable thing; or any 
letter threatening, to kill, or to harm or 
destroy any building, or agricultural pro- 
duce; or shall procure, aid, counsel, or 
abet the commission of any such offence ; 
every such offender shall be guilty of 
felony, and liable, upon conviction, to be 
transported for any period not less than 
seven years, imprisoned, with or without 
hard labour, for any term not cxceeditig 
14 years, and, if a male, ottce, twice, or 
thrice, publicly or privately Whipped, (at 
the discretion of the court,) in adoition to 
such imprisonment. 

By this provision, uttering a threatening 
letter, as well as sending or delivering it, 
is made an offence, we believe fbr the first 
time, and it is no longer necessary that tile 
intention should be to extort money fVom 
the person threatened or accUs^. The 
offence is complete under this act. If th'et'e 
be evidence of an intent ** by tuekibi' df 
such threatening letter or ‘ wrl^ingj* to 
extort anything of value jAom akj^ 
tchatever. The law was previbuSiy ' 
sidered to be inadequate, to meet the title 
of a letter sent to one persdn tjhr^tehlhg 
to accuse another, where theintentiop ^s 
te extort money, not from the pt^y 
Breatened to be ammiied, but 'ue 
person to whom the leherwa|i8imt.' ''M87e 
timn one instsmbe fail lately ' bA 
where attempts haVp bddn 1 

tif ihroktenltqt' "letteiW ‘‘o' , 

fh^Hfjg* and 'bf tile 







4iieeii<^' 


_ IlfttI 

Biiiariilii^|Mi^ ' TTO yf 

W'W«.v ^7 i ' : . -,.v , ... ,1 .. > y <aj5|^®**®“?'j.i”„»f*'^» •*»« e*nboo^ 

^#^;p6ii«nis<^. Itlie! .. ifoit jleptipn > ww^ai| ® Tbe ni^tpr 

,i«lates to any letteii<«n^^^Qg ^leaj^ng was d ' cWm^ 

tOttifkatv^musdeiv^atKstoidbum or ,c^ ^tion of t^e^Ii^4 ’^rk «tfaBy’oensideraUe 

tjWwrin SM^sMsd^^ aine^enactBient'of the; jdifficulty, . and it is impossible not to pm*- 
4€teo;f#i'C>jS4^ s.^»>Stlbstitttting^theiWerd8; jceive, tnat the eauidpllcation of ci'lmiml 
^*>ijip^ii>the£pi^solk’”‘.^&r ** .ai^ of het^ Ma^ statutes in reference to die sanie offence is 
tit* as in the* former enact- |a positive evil^ the ctmtinued exbteoce joi 


meitfi #Qd,?ad4i^^ or other 

hllddilig»’Vm^djaIao 1 '^ words *^or other 
a^ioidtural/pv^uce^’’ to the descriptiooof 
prbipetfty 
Btehyed 


which is a blot on our system of legislation. 

The Custody. of Offenders Act covitakis 
but two enacting dauses also. It appears 
threatened to be burnt or de- jthat» by the x? Geo. 4, c* 84, her Majesty^ 
The ' introduction of the words ; by order in council, may direct male 


or shall knowingly procure, counsel, aid, j offenders convicted in Great Britain, and 
or;abct the commission of the said offences, : under sentence of transportation, to be 
or eithei: of them,^ in the new act, is an :kept to hard labour in any part of her Ma- 
extension of great importance, and the ap- jesty’s dominions out of England. The 
plication of the punishment of whipping to 1 1st section of the new act empowers one 
dinmle offenders of this description, at -of her Majesty’s principal Secretaries of 
the discretion of the court, may not- be State to deal with male offenders convicted 
without benefit. As the insufficiency of in Ireland, and under sentence of transpor- 
imprisonment begins to be felt, the efficacy ! tation, precisely in the same manner as if 
of wliipping, as a punishment for particular | the conviction took place in Great Britiun, 
crimes, may again be admitted. I namely, hy ordering that such persons 

The 10 & ll Viet. c. 66, only contains | should be confined and kept to hard labour 
two clauses. The second merely enacts, ; in any place of confinement out of England^ 


that if any person shall accuse, or threaten 
to accuse, either the person to whom the 
threat shall be made, or any other person, 
of any of the crimes before specified, with 
OrKiew tq extort from the person accused, 
m from uny other perton whatsoever t money 


The 2nd section authorises her Majesty, 
by an order in writing, to direct that any 
persons under sentence of transportation 
within Great Britain, sliall be removed 
from the prisons in which they are severally 
confined to any other of her Majestjr^s 


or any valuable thing,' the offender shall be I prisons or penitentaries in Great Britain, 
guilty of felony,’ fmd liable to the samel for such time as her Majesty may direct 


punfi^bmcnt as persons convicted under the 
preceding section. 

, Xhe result of this enactment is, to place 
persons .accusing or threatening, by words 
QTrsigns^ in order io extort money, &c., in 
tte t«ainieMcategory .<08 offenders, sending, 
d<^iV<b«>feg, ''or -uttertngj threatening letters. 
It is dhVfens that the law which seeks to 
prevent bj ip^hi^king offences of this 
n^turo,i.fihiwlat .if peainble, . be framed so as 
torcQmpr^end every' variety 6f the cri^ 
whieh <r the , perwevse ■, ingenuity of tlS 
•ffenders <;im^*"<(r«8brt:r.to. This 'ahort 
etWISiMe affords,* enr 'the whpje> a favourable 


not (gxceeding the time for which they 
might have been lawfully confined in the 
prisons from which they shall have been 
removed. 

This provision is < obviously intended ta 
enable the government to carry into effect 
the new system of secondary punishment^ 
explained by Earl' Grey in the Hou8e4>f 
Lords during the last session of parliameh t,' 
and which has been noticed in a preceidi^g 
number.* * We are not aware to what 
extent it is resolved to try the experiment 
in the first instance, ‘hut whatever maybe 
the result, the- additional powers conferred 



^ ^ iuid/diilicipiljoev-4 , ^ 

of offitnees not fiistinguii^Nfele rag^atiofitro^ pnebM^ iafer weB df^aeotlng 


^ - 2 . C6imiatla$td aifdr'misfm 
erw m^^Antcertam^tms 9ubstU0te !$th(sT orHekk^ 
c^fQod fQt ihiU mentmned m r^dl^edf aa^.r-^^4t ' 
^irh^reaa it inaf from <time to time be nece^^g^i; 
tbat^ for the articlee of food mentioxied in io^ 


nutalierdf ci 

‘ TIONS IN^THB'?4AW» 

CARAlAGfi Ot PABSRNGttliS 'BY SBAi; 

10 & ll VicT^XS. 103. 

AMAcYto amend thi* PawaiigrtBiAcB, and4^ 
make further Pruvieimu fof tbi«ai»it«a of' 

1. 5 ^ 6 ‘Viot* Cm 107m IS jfftent .to which the jesty’s Colonial Land and Emigration Commies ^ 
PMcngers Act (5 ^ 6 Vtctm^Cm 107) shall apjpfym, sioners for the time being, acting . under ithet 
-—Whereas by an act passed in the session of authority of one of her Majesty^s jirincipal Se^- 
parliament holden in^the 5 & 6 Viet. c. 107, m- cretaries of State^ from time to time^ by apy 
tituled An Act for regulating the Carriage of I notice or notices for that purpose, issued under 

Passengers in Merchant Vessels,” it is amongst r ^ ^ _ A 

other things provided, that the said act shall 


not extend to any ship carrying less ^than 30 
passengers^ and it is expedient that the said 
act ahonid be amended in that respect : Be it 
therefore enacted by the Clueen’s most excellent 
Ms^esty, by and with the advice and consent 
ofthe Lords spiritual and teraponil, and Com- 
mons, in this present parliament assembled, 
and by the authority of the same, That the 
said recited act shall hereafter extetid and the 
same ^is hereby extended to the case of every 
sllip carrying any passenger on any such 
voyage as in the said recited act is mentioned : 
Provided that when the number of passengers 
carried in any sudi ship shall not bear to the 
registered tonnage thereof a greater proportion 
than one passenger to every 25 tons, so much 
and' Such paits only as are next herein-after 


jthe hand« of any two* of suen commissibheriSfi: 
and publiriiad in the " London Gazette^” fd 
substitute for any of the artifeles *' of food men- 
tioned in the said recited act any other artidefj 
or articles of food, as to the said coiximissionent 
sliall scam meet, and any such notice or notices 
from time to time to alter, amend, or revoke as 
occasion may require ; Provided always^ that 
all the clauses ana provisions of the said recited 


act contained resp 
therein mentioned 


the articles of food 
extend and are here- 


by extended to the case of sudi substituted 
articles. 

3. AU articles of food required by recited act* 
to be f urnished at the expense of the owners or 
chartererSy and to be of good quality, — And be 
it enacted. That all articles of food reqiured by 
the said recited actj or by any such notice or 
notices as aforesaid, to be laden on board any; ; 


spcfriiied of the said recited act shall extend and { ship carrying passengers, , shall b^oro ' suen' 
are heceby extended to the case of any such ship;*! shipshW be cleared out be fcunisbed and laden 
that* is to say, such parts thereof as relate to^ on boarti by and at the expense of the owner 


the recovery of money iu cei tain cases by way 
of return of passage money; or as relate to 
subsistence money ; or as relate to compensa- 
tion to be made for the loss of passage ; or as 
relate to the giving receipts for money received 
fot* or in respect of any passage to North 
America ; or-as relate to the receipt of money 
for or in respect of any such passage by any 
pfi^rson as agent, not having a written authority 
fri^ his principal to act in that capacity; or 
as -relate to the inducing of kny person by any 
frimd or false pretence to engage miy such pas- 
sage ; or as relate to any prosecution or other 
pnoeseding at law for tlie^reeovery of such pas- 
sogsr or subsistence moneys or of such^compen*. 

infliction of any 


fines oTf penalties in re$j 
^s fpr things , aforsi 


; of -any of the mat- 
‘royld^^ed also, tiiat if 


or charterer of such ship, for the ^ 
the said recited act jirovided, and si 
quality to be approved of by the emigration- 
officer at the port of clearance, or his assi'i^ant, 
or, where there is no such offifeer, or ih' hiS = 
absence, by the officer of customs from whom 
a clearance aludl be demandedi; and that mr 
case of any default herein the owner, chartereiV:: 
or master of such ship t shall be liable to thei 
payment of a penalty not exceeding 50/.^ 

4. Regulation wkh respect to the carriage of ' 
gunpowder,^ And be it enacted,' Thit in'- 
ship carrying on any such voyage as in thb 
^id recited act is mentkiBed a greatet* nr^mb^ 
of piSBsei^rs than in ;tbe propoiidon :6f 
p^mengcr. to eyelry 25 fons .of the ^registe^}^ 
tomKige of such shiPf it shall ^not be 
on boaml or carh^j^gQ j 


in^ify suiti action, prpsecutic>n|.o^ other legal' vitriol or green l^ides, ^pd th^ h^Such'^s^ 
pi^teaiiig, udder the said _ 

idbe^ iiftNty6«d^hatinife*a»Wea"^ 


ilottoiiny 

bsa^paiwiiiiiigsrs. than jifoTcsaid in propartiioit. 5;» ^ 







' Nek 


'of eoiiiitrttlf ^ irii^pl^' if 

aiSr :i0iit;" in' ^v'ejry rfiJtt' ' tztfyyin^' * oii- '■ stifeli'' 

ydyate 'is in' <he ' said' rttit^d' ict%iratiDned; ‘i- 
tiuiriber b^ '^isienjtert'i^ liKe Jjtn-' 
portion of orife passen^j^er to every 25 tons of 
the re^stered; tphnagc of such snip, the pas- 
sei!||ers shall, all times during the voyage, 
(weather peiTOitting,) have free accrws tb and 
frotf the between decks by each hatchway 
situate over the space appropriated to the use 
of such passengers : Provided always, that if 
maih hatchway he not one of the hatch\vays 
a^rbpriated to the use of the passengers, or if 
the natural supply of light and air through the 
same be in any manner unduly impeded, it 
shall be lawful lor the emigration officer at the 
port of clearance, or his assistant, or, where 
there is no such officer, or in his absence, to 
the chief officer of customs at the port from 
which a clearance shall be demanded, to direct 
such other provision to be made for affording 
light and air to the between decks as the cir- 
cumstances of the case may, in the judgment 
of such officer, appear to require, which di- 
rections shall be duly carried out to his satis- 


thftt 'Subh «Ufp is tosihtied' ^ 

full codpiement bf indi, such ship shall 
desired 'out: ‘ v'- 

N& ^hip to 4e'M4ktr nntU a 
obtaif^edi requirements of the 

heine been cornpilied iJd^ if euacted^^ 

That no ship catrying on any such voyage . |af 
in the said recited act is mentioned, a> great 
number of passengers than in the proportion 6f 
one passenger to every 25 tons of the registeied 
tonnage of such ship shall be allmved to dear 
out or proceed on her voyage until the master' 
thereof shall have obtained from the emigration 
officer at the port of clearance, or his assistant/ 
or, where there is no such officer, or in his 
absence, from the officer of customs from whom 
a clearance shall be demanded, a certificate 
under his hand that all the requiretnents, as 
well of this act as of the said recited act, so far 
as the same can be complied with before the 
departure of such ship, have been duly com- 
plied with. 

9. Ships putting into any port in the United 
Kingdom after sailing to replenish provisions, 
^c. — And be it enacted, That if any shi}) car- 


faf:tion ; and in case of any default herein, the rying on any such voyage as in the said recited 
master of the said ship shall be liable to the act is mentioned, a greater number of pas- 
payment of a penalty not exceeding 50L sengers than in the proportion of one passenger 
sterling. to every 25 tons of the registered tonnage of 

6. Officer from whom a clearance is demanded such ship shall put to sea, and shall afterWhrds 
to require ship to be surveyed^ at the expense of put into or touch at any port or place in the 
the Owner, — if ship reported not seaworthy, the United Kingdom, it shall not be lawful for such 
same not to he cleared until rendered so , — And ship to leave such po: t or place until there 
be it enacted. That the emigration officer at the shall have been laden on board, as herein- 
poit of clearance, or his assistant, or, where before is mentioned, such further supply of 
there is no such officer, or in his absence, the pure water, wholesome jwovisions of the requi^ 
officer of customs from whom a clearance shall | site kinds and qualities, and medical stores, as 
be demanded, shall in all cases require any ship may be necessary to make up the full quantitiesr 
fitted or about to carry passengers on any such of those articles required by the lierein-before 
voyage, as in the said recited act is mentioned j recited act or this act for the use of tlie pas*- 
to be surveyed, at the expense of the owner or sengers during the whole of the intended 
charterer thereof, by two or more competent voyage, nor until the master of the said ship 
surveyors, to be duly authorized and approved shall have obtained from the. emigration officer, 
of, either by the Commissioners of Colonial or his assistant, or where there is no such 
Lmds and Emigration, or by the Commis- officer, or in his absence, from the officer of 
Bioners of Customs, as the case maybe; and customs, as the case maybe, at such porter 
if it shall be reported by such surveyors that place, a certificate to the same effect as the eer- 
ijiey ha.ve surveyed such ship, and that sucl tificate herein-before required to enable the 
ship is pot in their opinion seaworthy, so as to ship to be cleared out; and in case of any de- 
be iii in all respects for her intended voyage, fault herein, the master of the said ship shBll 
stldh ship shall not be cleared out until the be liable to the pa 3 rment of a penalty not 
Sfime/ or twb other surveyors appointed as exceeding I OOf. sterling, 

afor^aid, shall report that such ship has been 10. In case ship is wrecked, Sfc„ or presented 
rende]:<ed seaworthy, and in all respects fit for \froni landing her passengers in a reasonable 
h$r intended voyage: Provided always, that time, they shall be provided with a passage hg 
the precautions for ascertaining the seaworthi- some other vessel j and in default, passengers, 
ne^ of ships, and their state of repair and ^c. may recover expenses by summary process, 
efficiency for their ihtetided voyages respec- And be it enacted. That in case any ship catty- 
tively, Snail m all rea^pects, tod without dis- ing passengers on any such voyage as in tm 
tinction^ be the eattie for fordgn as for British smd recited act is mentioned shall be wreckied- 
ships. : ; ' ; ; ; r. ; ; or otherwise destroyed, and shall thereby, or 

7. Ship itxki ioJm aUar^^ by any other cause whatsoever be prevented^ 

heMTojigrly WfPtnvied^X^ That from landing her passengers at the place they 

un&s it s^^l^|uj]|:pyed ip the may have resffectivdy contracted to lafnd, or fim 

the einigr^ipn pffiepr atythe jidrt of clearahce, casd sudh ship ahall put into any port or pladd 
or hisyassistartty or, AO stifcli in a damaged stsae,^ and shall not wiriiiii w 

bffic^y br id his reasoual^ thAe ^e' steady to proceed 

froBi whom^ Al^cleattocd^shaJl^he^^l^ ptooeii^s voyage^ 



New 4sm>ciation. 


feayii^g; e(ficientiy;^jcpiurad* and in r^U 

T^j^ta^put in^p a apund.;and seaworthy. con-* 
dition^ then and in any of such caeeei = ejirch 
pesfengeFB respectively shall , be provided with 
a^vpassage by some other equally eligible vessel 
to, the port or place at which they respectively 
Ipay .have originally contracted to land ; and in 
daf^uit thereof within a reasonable time^ such 
passengers respectively, or any emigration 
officer on their behalf, shall be entitled to 
recover, by summary process before any two 
Qr more justices of the peace, in like manner as 
in the said recited act is provided in the cases 
of monies thereby made recoverable, all monies 
which shall have been paid by or on account of 
ouch passengers, or any of them, for such jias- 
sage, from the party to whom the same may 
have been paid, or from the owner, charterer, 
or master of such ship, and also such further 
sum, not exceeding 5/. in respect of each such 
passage, as shall in the opinion of the justices 
who shall adjudicate on the complaint he a 
reasonable compensation for any loss or incon- 
venience occasioned to any such passenger, or 
his or her family, by reason of the loss of such 
passage. 

11. How children are to he comimtedin reck- 
onmp the proportion of passengers to tonnage^ 
Penalty for excess of numbers in proportion to 
tonnage, — And in order to remove doubts which 
have arisen in the cuiistruction of the said re- 
cited act, be it enacted, That for the purpose of 
determining the number of persons which ac- 
cording to the said act can be carried in any 
ship in proportion to the registered tonnage 
thereof, two children under the age of 1 4 years 
shall be computed as one person, and that 
children under the age of one year shall not be 
included in such computation: Provided al- 
ways, that if any ship shall carry upon any such 
voyage as in the .said recited act is mentioned 
a greater number of persons, computed as afore- 
said, in x)roportion to the registered tonnage 
thereof, than in the proportion in the said re- 
cited act mentioned, the master of such ship 
sh^dl, for and in respect of every i)erson consti- 
tuting such excess, be liable to the payment of a 
penalty not exceeding 5/. sterling. 

12. Recovery of penalties. — And be it en- 
acted, That all ])eDaltie8 imposed by this act 
shall be sued for and recovered by sucli persons 
only and in such and the same manner as in the 
said recited act is provided in the case of the 
penalties thereby imposed. 

13. Penalty on person inducing another to 

part with acknowledgment for passage money.— 
And whereas in many cases persons having re- 
c^ved under the requirements of the said re^ 
dted act contract tickets or written acknow- 
ledgments for monies in respect of passengers 
toSorth America have afterwards been induced 
lo part with the same, whereby they have been 
drived of the means of enforcing their rights 
under sttidi csontract tickets; m it enacted^ 
That any owner* charterer, master of a ship, 
or muy. passage bn)lmr or <)ther persoi^ who 
AsU; induce < any persta to part with, render 
uadees, destr^ any imcb ticla^ or; 


iM^npwledgment for, passage money as^^cureiT 
said . . during ine continuance of the cqjtfwt* 
which, it is intended: to r he evidence ' sK®; wP ■ 
iiabie in, each case to . a penalty npt | 

14. Government emigration ^enis : igif ^ 
henceforth styled “ Emigration 
be .it enacted. That the officers known 
vernment Emigration Agents may hbncemrt)^^ 
be styled Emigration Officers;” and thait^nU 
powers, functions, and privileges vested in auch 
Government Emigration Agents by the said 
recited act or b}'' any other act shall vest in and 
be exercised by the “ Emigration Officers ” for 
the time being, in like manner as if they bore 
the designation of Government Emigration 
Agent. 

1.5. Definition of terms used in this act.— 
And be it enacted. That whenever the term 
“passenger” or “passage” is used in this 
act it sh^l be held not to include or extend to 
the class of passengers or passages commonly 
known and understood by the name of cabm 
passengers ” and “ cabin ]>assages ;” and that 
the term “ ship ” shall include and mean every 
description of vessel, whether British or foreign, . 
carrjdng passengers upon any voyage to which 
the ]>ro visions of the said herein-before recited 
Passengers Act or this act shall for the time 
being extend. 

IG. Act may he amended, Sfc. — And be it en- 
acted, that this act may be amended or repealed 
during the present session of parliament. 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 

One of our contemporaries finds it con- 
venient to assume that w’e are inconsistent 
in supporting the Metropolitan and Pro- 
vincial Law Association, because five yearis 
ago we condemned “ The Legal Protective 
Association ” as a needless attempt to raise 
up — in addition to the Incorporated Law 
Society — another and a rival association in 
London, and which New Society afterwards 
sought to enrol some country solicitors, and 
adopted a loftier name. Will our contempo- 
rary accept our assurance that tlie new As- 
sociation of Metropolitan and Provincial 
Solicitors, as regards its objects and its 
modus operandii is essentially different 
from ** The Legal Protective,*’ which had 
the advantage of his patronage. 

Profoundly impressed with the import- 
ance of a cordial union qf both town emd 
country solicitorSf we have frequently 
pointed out that its attainment was the 
first object of the new association. 
deaVouring huirtbly— we hope hot use^i 
lessly^ — ^tb effect tbjs ebn^mmation, if 
i^erfely nece^ipi^y ‘ tp; no Silt 

line ever . jippefKred in ih^i pnVJJcitfm 

exaitiog me clua at the.^iKpei)i^ 





wA-.’Oifj 

. _ _ . _ 

it«Belii».ia«i»reBt Umt the true aod ksttligi 
'^^nrtereMflPf the wiwle 'proleMion^e^ 


'to><tiiS:Mte'raa4 ot; ^ 

, ivT(A<4pur .peflf , 




SSdc^yi'icii 

fh’- tjtfe , 

H ' thef«^b1rej^^att;«tl•ck’ ea-the : Xnoa^iDHiiK 


hcting'airiMrfi^ ;-^in adjusting ■ or > wavlogjllcTtors tti ganeyal. efthes^-cMei^an: 
any Iftfeiior points of difference, atid cor- * ■ - - ' ' - 

'dually; p0-pperat*ng togfetlier , in the pro- 
.^oiioQof their common objects. 

Xbis view does not find .favour in *' The 
laBW Times.” A r writer of editorial 


nierited ahd ubfoai)ded^«ttak;k. Forwoiair- 
»Blves,^^it is our constant endeavour’ to 
maintain the interest of the pto* 

fcssion,.wbilst our contempormry advocates 
that of the country solicitors sarcfitsteofy. 


'^paragraphs in that journal asserts (we are i (but he must pardon us for adding, not itteli 

[or wisely,) and in opposition to that of die 
town branch of the profession. He has 
uniformly sought to dimnite the two btfdies, 
[by endeavouring to persuade the former 
„ _ , . r j ... they were neglected, underrated, and Jn- 

" TOat the attorneys m London are wont to j . the latter. These mischievous 
consider the couritn^ attorney's generally as an , , % r r-, 

inferior class/’ and then he says— « the best of I the garb of fi iendahfip 

; the country attorneys are far superior to the^^^*“ ^he country profession, are again con- 
London attorneys in legal and general know- sistently sought to be inculcated. 


«ure without any foundation) that thej 
Lot^don solicitors selfishly pursue their 
own interests, and disregard their brethren 
in the country. He states, 


ledge, in reputation and social position/^ 
Again, he Observes — Little sympathy can be 
hoped for here, [in London,”] where the inter- 
ests and feelings are so different. But let the 
profession in the country take up the cudgel 
on their own behalf, ana they will, as usual, 
find most aid when they are best prepared to 
help themselves/’ 


Such are the statements and exhorta- 
tions addressed to our brethren in the 
countiy, for the purpose of promoting their 
friendly union and co-operation with those 
in town I A notable specimen truly of 
the discretion and wisdom of a writer, 
(surely not the learned editor ?) who calls 
us to account for some fancied inconsist- 
ency between our past and present views. ! 
But on what foundation of probability or 
truth does this injudicious and ill-timed 
attack on the London solicitors rest ? Of 
the three thousand London solicitors, there 
are no less than eight hundred firms i 
(probably 1,200 individuals) engaged more 
or less as London agents for the country so- 
licitors : and can Sny one not utterly igno- 
rant of the true state of the pro/fession, 
suppose there can be, on tlie part of the 
London solicitors, any want of respect or 
sympathy towards their own clients ? 

Our contemporary has constantly dis- 
paraged and censured, the Incorporated 
Society, alike for what ^ has done and left 
undone. He now includes in the same 
dsitegory the mertibers of the Incorporated 
Law Society and the ^raei^hl body of thO 
Lofidoh solicitors. ' !Pef*hap8, n so. "For 
the Law Institiition^ tiearly* 

h#If th^ J^ndpupra^jttqnors, and, i iia jr<^ 
ference to the firms to which they belong, 


Acknowledging the courteous terms in 
which our contemporary has generally re- 
ferred to this journal, we lament to find him 
disingenuously asserting that we have ad- 
mitted that ‘‘ the London Institution has 
no regard for the larger branch of the pro- 
fession — the solicitors in the provinces/’ 
The admission is in the imagination of the 
wTiter in the Law Times. We hope we 
may be excused for refusing to admit his 
inferences or adopt his opinions, — opinions, 
we are satisfied in this instance, founded 
on a misapprehension of facts and a very 
imperfect acquaintance with the circum- 
stances. 

It is a fact, which we have often stated, 
j that although the Incorporated Laiv Society 
is open to the whole profession, no more than 
300 country solicitors out of 7,000 have 
joined it.* To talk of this as a confession’' 
is a sad misapplication of language. The 
disproportion in the number of town and 
country members is shown in the annulal 
printed list, and by the distinguishing 
marks in the Law, List ; so numerous in 
one class, and so few comparatively in Jhc 
I other. We could not conceal it were we 
so disposed.* All ibis* however, is beistide 
the real question. We venture to think 
that a solicitor resident in London may 
consider his interest identical with that /m 
his country brethren, ,and feel that he , is 


♦ It may be meatlimed, that though thei an- 
mtal subscription is 

oonsiderabk^ aiid seldoni ;COtM 

to towni hmrever tibe hnitiltt^' 

tion, iare/not'thMy expensotsltf 

joining it. 



C bUH tf. 6i» 

advancing the one of that section 

tl)«,«thcffVf tto, incorporated I-aF 

jS^e(tjtlnde)il^etutg,or actiti^ PPF 9?^ *‘*“t*^ 

\re. fsMD^^iAhe'etatBtsWo^nnhority of theMaihr* 
oennoently assert that it mver has ; and raptey ootniniaBioiiBn could be abregetsd. 
entertain no appceheosioo tbat any attempt Tiie well*-known rules of construction prraude 
" ^ - Then, is' thi|L authority taken awiy by 

words, or" necessary inaplicatibh ^ 


to excite disunion and create distrust on that. 


this ground can be successful* 

JURISDICTION OP THE COUNTY 
COURTS. 


express 

Surely not. The summonmg'a debtor tinder 
the act of parliament is not 'a proceeding^fn it ' 
matter af inMnenoy^ and the 6th sectibn of 4he^ 
act, last part, shows that the legislature 
tinguished between a matter of insolvency and 
summoning a debtor, for they are mentioned 
SUMMONING DBUTOtis OX UN SATISFIED [there separately; and although that section 
JUDGMBNTS BBPOKE THE COUNTY COURTS ;does, in terms, give authority to the Insolvent 
rr, ^ .V ^ .'Court in town, and the County Courts in the 

To the Editor of the hegal Observer, | country, yet it not only does not affect the 

Sir, — I am obliged to your correspondent at ! right of the bankruptcy commissioners in sum- 
Birmingham ; and to S. H. for their informal ‘moning debtors, but it appears to save that 
tion ; but 1 think they have somewhat misun- | right, for all exclusive jurisdiction is carefully 
derstood my meaning. j avoided. In addition to which, the 9th sect. 

The question asked by me was (though per- • strengthens the view I have taken as to the in^ 
haps not made so intelligible as it might have ' tention of the legislature to make the power 
been) ‘^whether a creditor who, previous to cumulative ; for, whilst it especially saves the 
the passing of the New County Courts Act, ; right of parties to proceed, in respect of 
obtained a judgment for a debt not exceeding i under the aforesaid acta or either o£ 

20Z., can suniraon the debtor before a judge of i them ’’ in the Bankruptcy Court, if the pro— 
the ’New Count^ Courts under or by virtue of - ceedings had been already initiated there, it 
the Ist sect, of the Small Debts Act, S & 9 Viet, says nothing whatever of the right to contin'm 
c*127y” which enacts, that ‘‘a creditor obtaining j the proceedings in respect to summoning debtors, 
judgment or order iu respect of a debt not ex- j which it, no doubt, would have done, if it were 
ceeding 20/. may summon the debtor before a ; intended to withdraw the authority as in the other 
Commissioner of Bankrupts or Court of Re- j case. In the last-mentioned section, the use 
quests, or inferior court of record for the re^^ oi ’word either'* seems of some little mo*> 
coiverg of debts ^ ov other court ioT the recovery ■ ment, as exhibiting an intention to refer par- 
of email debts.” iticularly to the two Ii^solvent Acts, and not to 

Now, it is quite clear that the New County : the Small Debts Act as well, the word ‘^either’* 
Courts are inferior courts of record, and also | applying grammatically only to one of two, 
courts for the recovery of small debts ; but are • The question is of considerable importance, 
they such within the meaning of the said Small and there may be some doubt about it ; but, 
S^ts Act, not being in existence at the time of upon the whole, it certainly does appear, as I 
the passing thereof? [stated to you iu my previous communication, 

S. H 'was right in applying the question ^ that the authority of the bankruptcy commis^ 
to “ a judgment or order obtained from any ! sioners is not ousted, 
court of competent jurisdiction in England,” j S. H* 

wd I agree with him, that the 9Sth sect, of tl>e ; j^We presume that enough now has been' 

written on this point, and that the controversy 


New County Courts Act does not give juris- 
diction. 

Tacitum. 

Sir,! — Y our correspondent G. P. W., who, | 
in your number of the 9th Oct.; says, that 
^' Taicitum ” has not been correctly answered by 
me, will probably, on reflection, see that he is 
in? error. The answer I gave, having regard to 
the time at* which the question was propounded, 
strictly logical way of viewing the matter,) 
Cj*' ]Pl'*W. admits to be correct; but he alleges 
that the 4th section of the recent statute* {10 
&Ul Viet. c. 102,) renders the answer in- 
come, if applying to the present time. I do^ 
not think so, and 1 do not acknowledge that 
ittih 4th, or any section of the act takes the 
aefrln (so to speak) ontlbf Bankrupt Com*: 


may here be ended. — E d.] 

W^ESTMINSTER COUNTY COURT. 

Before D, C. Moylan, Esq,, Judge, 

UNQUALIFIED AGENTS. 

One of the principal features of the new bill 
was to do away with agents ” who, under the 
"Court of Requests” system, were' in the habit 
of fleecing the poor creatures summoned to tins* 
courts.^ most outrageously ; but, instead - of 
doing BO, the* nunmer has considerably 
creased'. In a case yesterday, one of theni 
actually summoned a poor old woman for 
’*'for,” as his parti c t riAt » U t a ted, "two attend*; 
ances upon you, r^eiVihg instructions for tak^"^ 



y*^*o the TruOe. 


:Al'ftJi}^. jyr. n^rjf JlVr^vS 

^ 

as.) 

Instead, O^ ^,%>.Jl:$Upi 

Bip^, i^v.mwatDe a gxea^ ..ded tpo^ mucl;. 


ft j^i»J.|JjR^j(|. . ^««.i ./»j><j^. j>*i4-. ♦■/.sti'tr r^fyi.i . ^ ...i.> ■ ■’ ■* ^^ ji? ';. - ■= 

' ^ iNi the ealfy^ patt^pf ia«b .ceiitbt!]r,/tluiir» .livedi 
iMM^tb«1&w» bliFont de rAin, 4n the aoutittof 
Francetra hricdiiaod^^abtirofirk nasied Joh^h 
Vidlet. " JoMph' «BS.aa;mdiutrio«8 sum>> ’dl^ 


y<» ^4.W ypw ann to.the popr yotnBpiip, ful in hia profiMiaioB^ and his hridca and dies 

support, <ber, to tbo court, yeu mig:ht havsj • ■ 

c^ged; but, for your pusence before miBj, ; 
you caxifiLOt recbyen The Sse is dismissedL*’ 

,tbe .‘ragout 8 " If that was the opinion 

of the; judge, he should discontinue that branch 
of . the, profession.’^ The judge thought the 
sooner he did so the better. — From the Daily 
e N€^)^^ Oct- 19, 1847. 


VISITS TO THE OLD LA^^^fERS. 


LORD KENYON. 


in 


Mr. (afterwards) Lord Kenyon, lived 
Bell Yard, Temple Bar. Mr. Kenyon’s early 
habits were those of stnct economy : he had his 
shoulder of mutton roasted for one da^^ the 
next day he eat it cold, and for the third or 
fourth day he had it hashed, resembling the 
old Scotch trader, who told his son he lived at 
first vcry-sparmgiy, so that in his old age he 
could adbrd himself a chucky on a Sunday; 


were in great request in the neighbourhoods 
He had a few evil wishers, and' amc^ these 
was M. Frillet, who was a rival in. trade* 
Vallet’s bricks and tiles commanded a batter 
market than those of Frillet. This hostility of 
Frillet might have been of little consequence in 
otdinary circumstances. He possessed, how-^ 
ever, the power as as the inclination to 
torment his rival; for he was the king’s attorney- 
general for the district, a function .which ren- 
dered him a dangerous enemy to a poor man. 

Joseph Sevos and Antoine Pin, two persons 
of loose character and intemperate habits, dis- 
appeared, after having been seen the previous 
evening-r-Februnry 19, 1724— in a state of ine- 
briety. They were nowhere to be found ; but, 
after some inquiry, it was found that Pin had 
gone to Doinbes and enlisted — a thing he had 
often threatened to do. But of Sevos there 
were no traces. This was the more strange, 
seeing he was in good circumstances, and was 
the possessor of a small property. Some 
thought Pin must have made away with his 


but he said, the young men in the present day companion ; but others combated this idea, 
when they began life wanted a chuckv every under the impression that if Pin had committed 
dayt ^ u. ,,i ..... 1 .™ 


Mr. Ken yon, it is said, attended the sessions 
at Staffbra; but the following anecdote will 
show that he had also first attended at a Welsh 
sesision* Daring a case there, a point arose, 
Wluch was warmly argued by the counsel on 
both sides. Kenyon willing to show off, said, 
"Mr. Chairman, I recollect in the last term 
tihCTe was a case upon this subject, and I have 
a note of it in my pocket, which I will read to 
the coilrt from my note-book:” the chairman 
said, " Don’t read it from your note-book, sir, 
until I cj^nsult the bench lie then said, “ Gen- 
mto^oti have heard what has been said as to 
Mt, Keiiybri’s note-book, I want your decision 
T^dii,thie question, whether Mr. Kenyon’snote- 
was; evidence ?’’ This was put, and there 
a- minority of the magistrates that Mr. 
Kehydn’s note nook was not evidence. Kenyon 
got up in a rage and said, “ I never said it was 
cvic^iia.’’ The chairman said, “Sir, we have 
decidl^d th^ question against you /’ Kenyon 
then ' Said^ '‘'Tqu have ho more law than a 
tt^oPs goose;'* and he left their sessions for 


' ^enyoh,'.!^d^, (afie^ards Lord Al- 

TOhley,) King's counsel,^ 

a AAia Wellt ; I ddh*t thihk thev'U aay 






murder, he would have fied no one itnew 
whither, instead of enlisting as a soldier. 

While public curiosity w'as on the stretch to 
discover what had become of Sevos, a rumour 
was propagated that all was not right with the 
family of Vallet the tile-bumer. It was said 
they were very much discom}>osed, as if con- 
scious of having committed a grievous crime. 
The report si>ead rapidly through the country, 

• and the attorney-general, Frillet, lost no time 
in inquiring into the facts. The result of hia 
investigations was, that on the 19th of August, 
1724, he filed an information to die effect that, 
“ On Sunday evening, the 19th of February, 
Joseph Sevos, after eating and drinking in 
Vallet’s house, had suddenly disanpeared, and 
bad never since been heard of. That further, 
according to general belief, he had been mur- 
dered in the tiler's house, and buried under the 
stove ; but that afterwards the body had been 
I raised, and consumed in the kiln.” 

Upon this information proceedings were 
commenced by the authorities at Pont de PAiit» 
and witnesses summoned. . The first persosL 
was a man called Vaudan. He averred thatt, 
ou the night of the 19th of February, hayiiig 
been to Mastalion, he was returaing by VaUet'e 
bouse, about three hours before daylight, wheu 
ha beard a great noise, and dearly distenguiehed 

— v :: ■ ; ^ ■' ■. ; r:' 

’]^B extoBpr^lutry; .oaiT«tBa by Mib. 
Crowe, we bare. ' 

before the doBe of the Vacation. 





thing! Forgive me thiiei once, and spare my 
life !” ' hd^ew to 

be Joseph' VaUet*e/ atewiifed, f^W«> waoe ho 
niore confessing ;' )roti tbust di6! This^ sort 
df ds^i^e continuing some time; witnese- 
beeame alarmed ; but> anxious t& hejxt the ekid 
of lt, he hid Inmself behind a bush, whence he 
distinctly heard the blows tl^t were given to 
victim. Suddenly, however, all became 
still ; and presently afterwards the door of the 
house opened, ana Vallet, accompanied by his 
wife and two sons, came out, bearing a dead 
body, which they carried to the brick kiln, and 
there buried, heaping a quantity of wood over 
the spot to conceal it. He added, that three 
or four days afterwards he made a pretext to 
call on Vallet at the brick kiln, in order to see 
if he could recognise the place; but, from 
what he observed, he concluded that the body 
had been removed ; and he had since learned 
that the murdered person was Joseph Sevos; 
and that on Good-Friday the Vallets had con- 
sumed the body in the furnace. 

There were several other witnesses ex- 
amined ; but on close inquiry, it appeared that 
they had received their information from 
Vaudan. However, the presumption appeared 
so strong against the Vallets, that their arrest 
was decreed, and executed with all the aggra- 
vated circumstances that so unnatural a crime 
seemed to justify, A brigade of mounted 
police, followed by a mob of the lowest class, 
proceeded to the tile-burner’s house, and, 
amidst hooting ^o-nd howling, dragged away the 
whole family to Pont de TAin, and shut them 
up in prison. 

It faap})ened that at this time Vallet was ill. 
He was suffering from a violent fever, accom- 
panied by ague fits. Nevertheless, he was 
placed in a miserable dungeon, and loaded! 
with irons ; and his wifs and sons were ex- 
posed to equally harsh and unjustifiable treat- 
ment. With not less injustice, his house was 
given up to pillage ; the authorities neither 
took an inventory of his goods iior set a seal 
upon them. For eleven days the doors stood 
open, and the neighbours, quite willing to se- 
cond the law, helped themselves to what they 
liked. On the twelfth, it occurred to the at- 
torney-general that the premises should be 
searched for the clothes of the murdered man ; 
hut by this time it was useless to search for 
anything. The chests were broken open ; the 
clothes, linen, carried away, and doubtless 
the^ clothes of Sevos with them. Francisca, 
VaHet’s sister, owned to having •removed two 
bundles of her brother’s property, in order to 
save them from the plunderers ; but she de- 
clared that nothing belonging to Sevos or any 
etiier stranger was in them. She was, however, 
forced to prodnee them ; and though nothing 
was found in them but what she had said, she 
tiuS cast in the costs of the proceedings against 
herself, aiid fined twelve Uv!«Si 
^^^Wlulst these things' Were going on, t^re 
#lie'a party who -lobked^bn^^m Ivhble afl^ir 
Mfli^diilitttisfactioh/ f 6 Cxpitiss 


that it r^ched Faria ; it was ta|l&d[-bf^kt 
Btfd orders were forwarded to 'Dbtobes, ta 
rest Antoine and send him forthwith ' ^ 
Pont de PAin. No sooner did the fugitiye 
himself in prison, than he volunteered 
confession. He said that nobody knew better 
than he the particulars of poor Sevos’s mur- 
der ; and that he was resolved, be the conse- 
quences what they mignt, that he would dis- 
close the whole truth. 

“ On the evening of the 19th of February,’^ 
said he, ** I and Sevos were drinking at Vallet’s 
house, when Sevos took it into his headr being 
drunk, to reproach Vallet with being the cause 
of one Dupler’s death ; whereupon, in a rage, 
Vallet took up a heavy tin can that stood upon 
the table, and struck Sevos such a blow with 
it, that he fell backwards to the earth, crying 
* Mercy, mercy I Take all my money, but spare 
my life!’ Buti Vallet, saying, Don’t talk to 
me of mercy 1” continued to strike him, whilst 
his wife, \vith a fire shovel, also lent her as- 
sistance. Even Philippe, the eldest boy, joined 
in the murderous work ; and amongst them, 
they soon put an end to poor Joseph Sevos: 
young Pierre the while standing sentinel at the 
door to keep off intruders, Vallet, when he 
saw that he had killed Sevos, wanted me to 
strike him too,'’ continued Pin, lest I should 
be a witness against him ; but I would not. 
When Sevos was dead, they carried him to the 
kiln, and there buried him, covering the place 
with a heap of wood ; and on Good-Friday they 
dug up the body and burned it. I know this, 
because on that day 1 called at the kiln, and 
not only smelt the burning, but saw the burnt 
bones in the furnace. Vsdlet told me that if 
ever 1 said a word about the matter, he would 
serve me as he had served Sevos ; huf^ at the 
same time, I must own be behaved very hand^ 
somely to me in the business, paying 
silence liberally both with wine and mosney, 
This testimony chimed in with that of Vaudan i 
and although the dead body was not forthcom- 
ing, that circumstance had little weiglit, \yhen 
its disappearance was so well accounted jfor, 
and when the story was cqnfirmed by tlie utter 
impossibility of finding any traces of Joi^eph 
Sevos as a living person. 

The Vallets, however, persisted in denying 
the whole affair ; they declared tbemselves in- 
nocent, and founded their defence on two cir- 
cumstances. y The first was, that, as they m- 
serted, on the day after the disappearance of 
Sevos, blood was found in his bed, upon his 
pillow, on the bedclothes, a»cl,, on tbie fiopy? o* 
his room, proving jdeclsiyely bad 

murdered in his owp ^hpiise, affordii:^ a 
strong presumpdonittoJAn^^^ PinV was^^ 
mnrde/er. The second was, mat bn the nij^t 
in fiueation Pierre Vallet, who, according to the 
evidence admitted, luuUieien so useful a coad. 

; jutor in the business, had in fact been absent 
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ftbm homo, having ^lept at the ^of him of his money and clothefc. 

schoolmaster at Ppncip»in the., same bed with j Seiros, however^ hidden behind a buA,^|^ 
'The eirtme^ and haS'frMuenti/'W^^ 

vesdgate the bf th^ pmMSdS^ ^4 M 

the contraiyi they, inaintainefl-' hto 1^*the: scld^d' any day Ihh 
eased bv Wn ^ of crime, the Hehatf%hbrtm.nb^i^s of an inte^ 
ett*Ongest sn^^bn ^tatihad* to Joseph VafllSt^ if; hnt tlw threat distur^^ Ti^^ 

and that his gnite Was rather aggravated than and he never ceased Wishing to get rid pF«^^ia 
otherwise by hie attenrtrt to shift the load fr^ trotrhleSome an acquaintance, 
hls^btvn shoulders to tnOse of Antoine Pin— an Oti the l9th Fehruaryjt they had gpne t6<» 
attempt in which he had entirely fiuled ; and gather to Vallct^s house, where they drank and 
the attorney.general holding, therefore, the chatted for some time* Sevos, he said, likled 
crime jwoved agonist him, demanded that sen- idling and drinking as well as he did : they yer 
tence of death shouldthe passed against the paired to various wine-liouses after leaving, 
father, whilst confession should be wrung from VMlet^s, in the last of which they sat till .past 
the mother and sons by the rack. The juris- midnight. There it was that, in a state of 
diction of Pont de I'Ain, 'mstead of complying maudlin intoxication, ^ Sevos pulled a bag out 
with his recjuest, condemned the whole family to of his pocket, containing about forty dollars in 
the rack; whereupon Frillet, dissatisfied with I silver, and exhibited the money to Pin, who 
a decision which gave the tile-burner a chance ; was immediately seized with a desire to get 
&T his life, appealed to the parliament or high possession of the booty, and at the same time 
court of Dijon ; who forthwith issued an order, j relieve himself of a dangerous witness, who 
transferring the prisoners to their own fortress might turn against him some day when he least 
whither they were removed, followed by the I expected it. With tliis view he accomimnied 
bootings anci execrations of the^ excited mul- Sevos home, and when they got to the door, 
titude. he represented that although they had cl rank. a 

The authorities of Dijon treated the matter ! great deal, they had had nothing to eat, and 
with more earnestness and impartiality than proposed getting something for supper. Sevos 
those of Pont de PAin had done> Ihey began said ho w’as hungry too ; whereupon Pin went 
by admitting the guilt of Vallet and his family, to the house of Michel Morel, whom he 
which they considered establi.slied beyond a knocjked up, and from whom he procured a 
doubt; hut they looked upon Antoine Pin as loaf, Vhich he carried to Sevos’s, having on 
in all probability equally guilty, and. therefore i the way slipped into the house of his own 
to be treated as a criminal*, and noP as a wit- ! father, and armed himself with a hatchet, which 
ness, as had been hitherto the case. They al- j he hid under his coat. 

leged, in support of this opinion, his bad cha- ; Meanwhile Sevos, overcome by liquor, hasd 
racter, his suspicions flight, his avowed pre- lost sight of his hunger, and declared his in* 
srnce at the murder, which he not only made tention of going immediately to sleep, requ^t- 
no attempt to prevent, but had since con- ing Pin to pass the night with him, to which 
cealed; and they also dwelt on certain condi- the latter consented ; and just as the unfartu- 
rions he had made when he entered the regi- nate host was stepping into l:>ed. Pin, who w^B 
ment at Pombes, all tending to his own seen- I standing behind him, brought down the. 
rity in case of being pursued. In hopes of hatchet with tremendous force upon his head, 
eliciting the truth, he .was put to the rack; but “ Oh God ! I am killed!*’ were the only words 
the torture he endured did not alter his testi- that passed the lips of the victim before he 
mony ; it only recalled one additional circum- sunk to the earth, bathed in his blood, 
stance ; namely, that Vallet had given him a “After rifling his pockets, I carried the body 
louis-d’or to entice Sevos to his bouse on the on my back to the stable,’* continued he, 
dav in question. “ where 1 covered it with manure ; and then. 

The fate of the Vallet family seemed now de- feeling that Bresse was no safe nest for me, I 
eided ; and their case was the more hoj^eless, started for Dombes, and enlisted as a soldier/’ 
itfaat by this last avowal Pin had brought him- He added that, before he quitted the house, he 
self under the arm of the law; but now, when tried, without much effect, to efface the traces 
l^aSft expected, conscience, that irrepressible of his crime* “ ITiis is tlie truth,” said ha, 
witness, aivoke and spoke for them. No sooner "and the whole truth. I ligd neither aiders 
had be returned to his ceD, than the thoughts nor abettors ; no one living was in my conjfi*^ 
of destroying a whole family by his j)erjury dence ; and tlie VaUets, father, mother, and 
overpowered him. Ke passea a night of sleep- sons, are innocent of the whole affair.” 
less anguish, and when the morning dawned. On being asked, why, if this were the caao^ 
he requested that some person qualified to re- he had nersisted in accusing the VaUets, he 
eeive his confession might be sent to him. answered tliat his first intention when he wm 
O ne :of the barristers ehgs^ed in the cause was arrested was to confess the truth, but he had: 
immediately despatched tb ^ the/ prison, and changed his mind ; adding that Vaudan, the 
Azitoine Pin made the fdllbwing^ania^^ first witness; ag^dnst the A^llets, was agoodU^ 

He confessed ; that: hia life had^ for-nothing scoundrel, on whose testimony 

of Crimes, and th^ at he had reliance whatev^ cordd he plgeed ; nnd ih^ if 

fsdlen upon yemng: PhiHfg^tVOUi^ they eequi^ leam 

road, and, without w^^ty^ reasi^ li^^^ 




^ " story, ygry initrunwnt,;?^^ 

ii^ tomvbstie^^ &ejn)itter mrtoer,rhG^lsr^:.4h ^ 35W!4e?.wag<s^#^ 

Siilice coiiidexnnM>/on m8.w^ to*^ yered ia.^ . , , /)// ;. 

btoken oil toe'wheeL He fuUy admitted ^ No spbn^^ Vaudan find bimsfelf alo|je4ii 
%^ce <5f his sentence ; andi tne only request than he declared his inteulion o£ cle«MR?^ 

he made was, to be permitted to see the Valtets hW affair. He avowed that iids 

before he died, which being granted, he threw t^tampiiy was false from beginning to end ; 
himself at their feet, reiterating his assertions addingCth^t the pfHcer who had sutumoaed hw 
Sf their innocence, and intreating their pardon, as.a witness, had desired him to w'ait upon the 
JHe seemed really penitent ; and great as were attorney-general as soon as the examination 
his crimes, the earnest desire he evinced in the was over and relate to him all that had passed, 
midst of his tortures to vindicate the guiltless The parliament of Dijon, who, when they 
atid promote the ends of justice, won him the had got a criminal, seem to have proceeded 
pardon and pity even of the injured Vallets. with uncompromising diligence, loit no time in. 

Thus died Antoine Pin: and when he was passing sentence on Vaudan, who was forth- 
dead, the authorities bethought themselves of with conducted to the scaffold, and ilic'd assert- 
searching the stable for the body, and of veri- ipg the innocence of the Yallets. Tho re^ 
fying his story by ascertaining what traces of motive of this injudicious haste, which in this 
tne crime liad been found about the house by case and many others rendered the discovery 
those who first entefted it after the disappear- of trntli so difficult, was the fulness of tlie 
ance of Joseph Sevos. But with respect to the prisons. No sooner were they satisfied of a 
house, the bed was gone, the place had been man’s guilt, than they put him out of the way, 
scoured, and riohody seemed able or 'willing to to make room for the next comer; frequently 
give any accurate account of what had been | thereby not only committing great iiijustiqe> 
observed. Then with regard to the body, j but depriving themselves of the most important 
which Pin said he had hidden in the stable testimony. 

under a heap of manure, there vvas not only no Vaudan was executed on the 5th of October, 
body, but not a single bone to be found, nor and on the 12th an order was issued for placing 
any appearance to justify the sus[)icion that a another pn.soner on the rack. This was a 


body had ever been there. 


was a mys- man called Maurice, who had made himself 


But Antoine Pin w'ns silenced for ever, exceedingly busy in the whole adair, and on 


and who was to unravel the mystery ? Perhaps whom m 
Vaudan, whom he had arraigned : but as Pin moment" 


kicion had at length rested. The 
laurice felt the thurnb-screws, he 


was gone, if he did n<jt choose to tell the truth, avowed himself a false witness, in the pay of 
there was nobody to confront him. However, the attorney-general, who was the originator of 
not knowing what else to do, they arrested the whole cabal against the Vallets. Maurice 
Vaudan.* He persisted in what he had said; declared that he had at first rcsistesh but tliat 
** what he had heard he had heard ;” and his the threats and promises of Frillet had at 
evidence was true to a tittle. He felt it his length prevailed. He added that the attorney 
duty to confess to the judge that his character [had two other assistants in the affair ; namely, 
was not unstamed; lie had once in his life Torrillon, and a forester called Mallet, who had 


committed a dishonest act — stolen three oxen 
and a filly from his master. The ingenuous- 


i given themselves extraordinary trouble to 
[bring in such witnesses as suited the great 


ness of this needless avowal told much in his j man’s purpose. On the 13tli, the day after he 


favour. 


I had mcide this confession, Maurice v/as exe- 


The court was then induced to call for the lcuted; and he also died maintaining the inno- 
rccords of the whole ca-'C as it had been tried ! cence of the Vallets. 


at^’ont de PAin. On looking over the papers, 
they found such strange informalities, so many 
unaccountable erasures, and so many ecpially 
^unaccountable interpolations, that the affair 
took quite a new turn ; and that 'svliich nobody 
had yet dared to suggest, began to be shre\ydly 

S ected ; namely, that the attorney-general, 
et, had been playing apart in the drama, 
which as little comported with# his reputation 
us with his ofilice. A scrutiny ensued ; and the 
teatdt was, the complete justification of the 
Vallet family. Not only had every witness 
gainst them been either .deceivers, or them- 
selves deceived, but the evidences in their fa- 
vour had been kept back or suppressed. .'It 
even came out, ahd was imiisfactorjly. proved, 
distinct traces of the murder had heexj 
foitod iii Sevos’s room ; mid that severH 
BcniS hid swpiia to before 

^ duly . 80 , but even tracj^, . q| 

' hlood were distinctly visible on the floor > add 


They had now put three persons ovit of f he 
world on account of this affair : one for the 
murder, and two for perjury, Bi't where was 
the greatest criminal of ail ? AVliere was the 
attorney-general Frillet? . He, the suboriier, 
the Avorse than murderer, the pro seen tor. of, tlm 
innocent, thp betrayer of hLs office and his 
oath. And where were the Vallets ? Tlrey 
still in prison ! Three persons had 
died declaring their innocence ; every witi^sg 
against them had been coxivicted of perjury . or 
delusion ; not a single ^ circumstance rexnauted 
UDcontradicted that could iris any way coiu^t 
them with the death of Seyos; their 
cation was indisputable, and tr^i^phr 

apt; the whole accusation wap proyea 
the: fruits of a cabals the *p)fpprmg 
^d^inalice : a£ 

the a of October, Fildiet was at la^e, , aiid 

the'Vdlets were in prison ! 





fbe^ sniiie taxi ttiliizijl£:nbted Ik^ 
m for arrestinfr Friffiet'^d* lifeMied^ib myt JtfMy. 

IV^^ Wa tlie Ibreiteri iiome cclnibidmtioii, ho advssed me.to aui^"^ 

placa. Mid 

stiek al nothing; Md i£ he findo out you.; 

ta^eia. He md into SaVoy, and found a^e, he will never stop till he .has coi^ple^ 

in a cloister^ where the arm of the law cOtdd^ Ins woiic. Take my advicsj and leave thiS: as 


measyir^ 
hk tWd 
bnttlie 


not teach him; 

Sii the meantime the prosperity of the 
Vallets was destroyed. Their healths had 
been injured, thrir momw had gone to the 
lawyers, their house had been plundered, and 
ev^tbing belongln^f to them, except the bare 


fast as your legs can carry you^ and the fartheg^^, 
you go the better.’ ” Sevos was a timid 
weak man : to be once murdered he thought 
was enough. The advice of so influential a 
person as Frillet, a man who must ksog^sarily 
understand the case so well, was not to be 


w^s, had either disappeared or been knocked neglected. He fled, and never stopped till he 
to pieces. The old man had to begin the world | thought himself far out of the reach of his 
^ain. It was up-hill work; hut he did his : enemy. Accident had at length brought him 
best, and in time partially recovered his for- ; to the market of Bourg, where Pierre Vallet 
mer position. ! met him. 

Several years had thus elapsed, and the i The agreement between this story and that 
Vidlets had fought through the worst of their j of Antoine Pin was sufficient to insure its ac- 
difficulties, when one day Pierre, the youngest ' ceptance as far as it went ; but it was generally 
son, being on business at a town called Bourg, believed that Joseph Sevos, timid as he was. 


met, as he was walking through the market- 
place, Joseph Sevos ! At first he thought it 
was a phantom of the imagination ; but it 
proved to be no other than the living Sevos, 
whose disappearance had caused so much 
trouble. Perceiving himself to be recognised, 
Sevos attempted to escape in the ciQg||d ; Pierre 
promptly followed, and had the s^Pmetion of 
seizing him, and bringing him before a magis- 
trate, of whom he demanded that both himself 
and the resuscitated man should be held in 
custody till the mystery could be investigated. 
The reserve and equivocations with which 


Sevos sought to bame inquiry, suggesting a j to have recourse to it. 


had been influenced by something more than 
fear to abandon his native place and his little 
property. The attorney-generars empty* 
nanded recommendation was not likely to have 
induced a man to condemn himself to exile for 
such a length of time. However, whether from 
the apprehension of suffering the legal penalty, 
as a party in the plot, or from the dread of tm 
great man’s vengeance, Sevos could not be 
brought to any further confession. On tliis 
occasion the rack was spared, the desire for a 
further revelation not being sufficiently strong 
on the part of the authorities to induce them 


suspicion that he was not altogether innocent ; 
he was accordingly removed to Dijon ; but 
even there, it was not till he was threatened 
with the rack that the truth was elicited from 
him. 

** On the 19th of February, 1724,'’ said he 


As soon as the news of Sevos’s reappearance 
reached Frillet, he quitted his sanctuary, and 
loudly arraigned the parliament of Dijon, not 
only for their proceedings against liimself, but 
also for having broken Antoine Pin upon the 
j wheel for the murder of a man who was proved 


Antoine Pin and I went out for a day’s ' never to have been murdered at all. In spite 


drinking ; and when the wine-houses were all 
closed, we went together to my house, where I 
invited hiin to sleep. I undressed, and was 
abotit to step into bed, when I received a vio- 
lent blow upon the head. I fell to the ground, 
exclaiming that I was killed ; and as I did not 
stir again, no doubt Pin thought 1 was. 
However, I was only stunned. He then rifled 
my pockets, in whicn I had about forty dollars, 
and afterwards dragged me to the stable, and 
covered me with mahure. There I lay and 
listened till 1 heard Kn go away; then 1 went 
back to the house, and festening the door, I 
staiiched the bldod that flowed from my head 
as well as I could With did ragft- In the mom- 
teg I botihd it Up, and ^tfaonght 'Hie what I 
should dbi biit the feat 6f Atitpin^ so entirely 
oysreanse hk; that I durst not kSire the house, 
i^yen on^ tSyo dodt ; ana *fdr ti^ whole 
days tea 1' Sat'te^rTk^ ter his 

mum, aduch I mcwneiilirtk fete 
sever, hei came ted ' mfite ; adt ten ^ t 


of this, however, they arrested him, and insti- 
tuted investigations, which led to the convic- 
tion of several other persons as parties in the 
conspiracy of which he had been the contriver: 
I and now that the tide was apparently turning 
against him, there is no telling how far tiie 
tongue of Joseph Sevos might have .been 
loosed, had he not, just at this juncture, moit 
unexpectedly died in prison. Nevertheless^ so 
strong was the evidence against Frillet, that he 
was condemned to death, and his property 
mulcted to the amount of 6000 livres, for the 
benefit of the Vallet family. 

Nine hours had the parliament of Dijon sat 
before they could agree upon the sentence. 
The Whole town had been in commotion for 
days ; and all seemed anxious for the execution 
of a man who had proved hiifeseif such: an op* 
pressor; "j^bis vangeftil feeling was doomed to 
he diSatteifftM. *Z%oiiensenoe^f death agidnst 
coafemuted^ b}^4telteg into baosA* 
manrlor Icw-yeate Hfe ' teceived the intiaBii^ 



Remarkable Foreig^mH MrntAiM Perecnal Acts. 


tlbti yemefii atftetattbh oe^tpisteo^^ 

8i£i|iet« ' ctf' Opd^^nvdbosf^ 

jiSMce ktid lie^had *oiilarttg€ld^«<ilurt? ha 

sK^d hd(^ liy ^ tto eorrupti^ tiisttr>dtadi 

B^lhred l^is On the daV appomted for Us 
quitting the prison^ that life was ir^^uired of 
nbe by a Judge incorruptible— he eapired 8ttd« 
deftly aid they were throwing open the gates to 
set him free. His coac^utors in crime suffered 
various degrees of punishtnent^ and the iiqured 
Vallets received the 8000 livres. 

LOCAL AND PERSONAL ACTS, 

DECLARED PUBLIC, 

AND TO IfE JUDICIALLY NOTICED. 

{Concluded from p» 564.] 

214. An Act to empower the Midland Rail- 
way Company to extend the line of their Not- 
tingham and Lincoln Railway at Lincoln, and 
to make a branch railway to their Lincoln sta- 
tion. 

21.5. An Act to authorize certain deviations 
in the line of the Syston and Peterborough 
Branch of the Midland Railw^ay, and the forma, 
tion of a road or approach to the intended 
Manton station thereof. 

216. An Act to authorize the purchase by 
the York and North Midland Railway Com- 
pany of the interests of the shareholders in the 
Market AVeighton Canal, and the purchase of 
the canal coiumunicating therewith called Sir 
Edward Vavasour^s Canal, of the Pocklington 
Canal, and of the Leven Canal, all in the East 
Hiding of the county of York. 

217. An Act to facilitate the effectual drain- 
age of certain districts witliin the Commission 
of Sewers for the limits extending from East 
Moulsey in Siurey to llavensbourne in Kent. 

218. All Act for enabling the York and 
North Midland Railway Company to make a 
station at Hull, and certain branch railways 
connected with their railways and the said 
station ; and for other puqioses. 

219. An Act for enabling the Y'ork and 
North Midland Railway (Company to make a 
railway from tkeir Church Fenton and Har- 
rogate branch to Knaresborough and Borough- 
bridge. 

220. ^n Act to enable the Edinburgh and 
Northern Railway Company to make a devia- 
tion and extension of their branch railway to 
Dunfermline, to make another railw^ay from 
their Strathcarn Deviation Railway to the 
Scottish Central Railway, and to make an 
alteration in the manner of constructiiig the 
said branch and Stratbearn deviation across 
ccortain roads. 

221. An Act for making a railway from 
Southport through Wigan to Pendletou near 
Manchester, wiUi sever^ branches, to be cjallad 
"The Manchester and Sondiport Railway/* . 

222. An Act to inc<Hrpoaftte the Chester and , 

fikkenhead Railway noth ijm Bii^eiihisa«]^ .; 
J^cashirR, and Cwsfaire Junction j 



branch thw .railway^ ^ for 

224* • M Aot to^enahle tliif 
C!otnpany«to make a deviation ia^fl^eir.,, 
line, and .tp im|u:ove the Junction, wi^bV 
Edinburgh and Northern Railway n^ 
Markincbt ^ j 

225. An Act to empower the Eastern X^niojil 
Railway (ISompany to make a railway f]i;'om the 
Eastern Union Railway at Mannmgti;ee 
Harwich, with branches tliereout; and for 
other purposes. 

226. An Act for making branch railways 
from the Great Western Rsulway to Henby and 
to Radstock ; to widen certain portions of the 
Great Western Railway; to enable the Great 
Western Railway Company to purchase or 
amalgamate with the Birmingham, Wolver- 
I hampton, and Dudley Railway, and to purchase 
I the Wycombe and Great Western and Uxbridge 
Railways ; and for other purposes. 

22/. An Act to authorize certain alterations 
in the line of the Liverpool, Manchester, and 
Newcastle-upon-Tyne Junction Railway ; and 
for other purposes. 

228. An Act to empower the London and 
North-western Railway Company to enlarge 
their stations at Liverpool and Crewe ; and for 
other j)urpQ^es. 

229. AdLAiCt to authorize the sale of the 
Paisley and Renfrew Railway to the Glasgow, 
Paisley, Kilmarnock, and Ayr Railway Com- 
pany, and the improvement of the said railway 
by that company. 

230. An Act to enable the South-easterii 
Railway Company further to widen the London 
and Greenwich Railway, and to enlarge their 
London Bridge Station. 

231. An Act to authorize certain alterations 
in the line of the Waterford and Limerick 
Railway ; and to amend the act relating 
thereto ; and for other puiposes. 

232. An Act for making certain line^ of 
railway in the county of Lancaster, to be called 
" The Oldham Alliance Railway.” 

233. An Act for making a railyvay, and 
branch railways in the county of Chester, to be 
called ** The Manchester ana Birmingham and 
North Staffordshire Junction Railway.^’ 

234. An Act to enable the Glasgow, Paisley, 
Kilmarnock, and Ayr Railway Company to 
make certain branch railways in the county of 
Renfrew ; and for other purposes. 

235. An Act to enable the Eastern Counties 

Railway Company to make a railway from 
Wisbech to Spalding. . j 

236. An Act to authorize the qonsoUa^tion 
kitp one undertaking of the Os^ford and 
filetoUey Junction Rwway Company and 
Buckingham and Braekley Juxmtiozi Railt^ay 
Company, and to enable company so to j^e 
iqK^nsohdiated to xnakeeEtqosi^ lipie^ ^ 

and/ Aylaebtugr^ ^ 

inti9tho4Uty,of Oxfem*. > .. . ^ 

P?. A» Art, to ciutlo tin 




iiiiiKd'%riiAh ) tnlMiltl^c 

Chtmton r A ittfei ti ydy -cartfifaA> ' ' 

23S« A^ Act to enable the Cheirt^r^^aAd diniiiSfi^^ deioi^^ 
iI^i(fiiQad>'IUSlway^ 

lim^f ^sSliray pmthim^ Isinc^ theinhwf 

liblylieiady^atid to^ coiHti^e towards the eix- lanta^Aici^^ti^^^ and fer .establiAdil^ 

pense of constructing the said harbour. ' and ^regubtin|^ a jnarket ^ and market plaxwi 

239« An Act to incorporate the Edinlmi^h* therein. 
jJheith, and -Granton Kailway dompany with * 252. An Act for pavtng.» lighting, watching; 
lihe l^mbwgh and ^Northern Railway Com- cleansing, and otherwise improving tlie tcwirr 
pany. and neighbourhood of Tunstdl, in the coun,^ 

^ ^^240.- An Act to enable the Liverpool, Man- of Stafford, and for improving and regulating 
Chester, and Newcastle-upon-Tyne Junction the market place and markets therein. 
lUiSway Company to^^m a railway from the 253. An Act for better paving, cleansingc 
IBurhley branch of 'die Manchester and Leeds draining, regulating, lighting, and improving 
Railway in the township Of Habergham Eaves, the district of Rrithmines, Mount Pleasant, 
htt the pariah of Whalley, in the county of Ranelagh, Cullenswood, MilltowTi, Rathgar, 
■Rancaster^ to the East Lancashire ' Railway in and Haroldscross, and such other portions ot 
Ihe same townshij) ; and for other purposes. the parish of Saint Peter ndthin the barony of 
An Act to authorize a certain alteration Uppercross, in the county i)f Dublin, and for 
in the line of the Reading, Guildford, and otherwise promoting the health and conveni- 
Reigate Railway, and to amend the act relating ence of the inhabitants. 

the^o. 254. An Act for the further improvement of 

242. An Act to enable the South Deran the borough of Belfast. 

Railway Company to extend the line of the! 255. An Act for improving the streets and 
South Devon Railway to Torquay and to [public places, and erecting a toivn hall, and 
^ im proring the markets, in the township of 

Blackburn, in the county palatine of Lancaster. 
256. An Act for paving, lighting, watching, 

^ ^ ^ ^ draining, cleansing, and improving the towm of 

4o subscribe towards, lease, or purchase the Saint Ives, and the neighbourhood thereof, in 
< 0 aid railway. the county of Huntingdon. 

-244. An Act for authorizing the sale of part 257* An Act for paving, lighting, cleansing, 
of the Brighton and Chichester (Portsmouth %vatering, regulating, and otherwise improving 
Extension) Railway to the London and South- ■ the town of Portsmouth, in the county of 
western and the London, Brighton, and South Southampton, and for removing and preventing 
Coast Railway Company, and to the use by the : nuisances and annoyances therein, 
last-mentioned company of part (Wandsworth j 258. An Act for lighting, paving, cleansing, 
to London) of the London and ffouth-westem \ sewering, drainings regulating, and improving 
Railway. ! the town and neighbourhood of Bingley, in the 

■ 245. An Act for making a branch railway 'West Riding of the county of York, and for 
from the Glasgow, Airdrie, and Monklands other purposes connected therewith. 

Junction Railway at or near Whitevale Street, 25ft. An Act for constrnctmg arid mainfain- 
' Glasgow, to ‘’4;he Edinburgh and Glasgow jing a bridge across the rh^er Slaney, near the 
Railway at omear Cowlairs ; and to amend { towm of Wexford, with approaches, and for 
the acts relating to such railways. taking down the present bridge there. 

= 246- An Act to enable the Edinburgh and 260. An Act to amend the several acts re- 
' Bathgate' Railway Company to deviate a portion lating to Swansea harbour. 

Sbf their main line, and for other purposes. 261. An Act for better suppljnng with water 

247. An Act to ntake certain deviations in ! the borough of Liverpool and the neighbour- 

thUafUthoriaeddmeofthe ** Manchester, Buxton, ■ hood thereof, and- for authorizing the mayor, 
'Matlock^ and Midlands Junction Railway," and ^ aldermen, and burgesses of the said borough 
to wrneftd the act relying thereto. to purchase the iJverpool and Harrington 

248. An Act to enable the Royston and Waterworks, and Liverpool Waterworks. 

Hitchw Railway Company to lease or sell their 262. An Act for better 8upp}}dng with w^er 
toej and to authorize the said company to enter the inhabitants of the town and neighbourhood 
into contracts and completeHsrrangements 'with of Leeds in the county of York. 
tfee^Gsrot-Noithertf Railway Company. ^1163. * An ■ Act for * making docks at J arrow 

' 249* 'An Act to ametid'^tiie ^^aets rriating^to Slake in the river Tyne, 
the Londoh^f^ Sc^h^iwes 264. An Act to authorize the Birkenhead 

^50. Ao^ A^ to Dbckf Ckymtmssxoners.^ cem^^ 

55th year of Itts Georgef the Bock arid criher wtitts ^ Birkenhead iuC^e 

county'of Ghesti^;iidtfdll^i^^ 

worklMiuse iri >^265;^ Ah Act ritriend the actg re- 

cotaatytff Somers^v aa^ litiliftidthe 

Stth^eartSf Ina said late Majesty to amend and to mak^ further Tfwtivisfo respeet*^ to 


jmxnam ; ana lor otner purposes. 

243, An Act to amend the 'Exeter and Ex- 
fRouth Railway Act, 1846, and to enable the 
London and South-w'estern Railwav Comnanv 



LoealanA^-ermmal NeUnd^ > S9§& 


tktt «onstructii£li' bf tlttJiif ilirlvliiuf w^.¥Ioo{{r| cntuai Ivoni^' ^ 




‘ 279> An Act' t(>< enalile toe MancHacMiV 


Le6bumter..>q#s4i;^,^^ 


nunater 


Shtiffielc}, and Lincolaalure .B^wa; 


concerns sama compel 
28^ An Act for, the. better. dr^nage ot 


tp.aellitWwater < not xaamred.;/w 


^8^ A.n Act for, the. better. dr^Mge otlaiM^^ tbff Ffrrf*"* nnd Mrrrlfmftrffl# 

cq|r^d Crow .,aad. Fodder. Canal^^and 4o xxtake^additionalv worloi^n^^ 

G^yl^it ‘Washs and Deeping Fen Wash^ in the nexion with such canala. 
several parishes of Crowland, Spaldings ,, and 2$0»^ An.Aot for wklening - and impiXHd^ 

Pinchbeck, the hamlets of Cowbit and Pesikhill, Cannon Street, and for making: a new strMr 
atid the extra-parochial place or lands^ called from the west end of Cannon Straet . to QtUeeiiit 
Deeping Fen, or Deling Fen Welland Washes, Street, and for widening and improving Queen 
all in the county of Lincoln. Street, and for eifectingt^pther iroprovementenin^ 

263. An Act to change the . name of the the city of London. 

Liverpool Fire and life Insurance Company, 281. An Act to amend an act .for improving^ 
and for other purposes relating thereto. the navigation from the Hythe at Colchester to 


2G9. An Act to enable the National Mercan<- Wivenhoe in the county of EsseXy and^fotf 
tile Life Assurance Society to sue and be sue^l better paving, lighting, and improving the* 
in the name of a nominal party, and for other town of Colchester.; and for making a new* 


purposes relating to the said company. 


channel and deepening • the river Colne from 


270. An Act to. enable the Coventry, Wivenhoe to Ram's Hard leading towarda^the. 
Nuneaton, Birmingham, and Leicester Railway sea. 

Company to sell and transfer their railway, 282. An Act for better supplying wkh watot? 
works, and interests to the London and North- the inhabitants of the borough of Leicester, 
western Midland Railway Companies, or either and certain x^arishes and. x>laces adjacent 
of them ; and for other purposes. thereto, in the county of Leicester. 

271. An Act to enable the Saint Helen’s 283. An Act for removing doubts as to thor 
C^al and Railway Company to make branch purchase of lands by the Dock Company at 
Railways to Warrington and to Blackbrook, and Kingston-upon-Hull in certain cases. 

to make certain iterations in their railway, 284 An Act to purchase and define the 
and also to take a lease of the Rainford branch manorial and market rights of Stockport, to 
of the London and North-western Railway. • establish public parks, to purchase or lease 

272. An Act to enable the Great Northern . water-works, to build bridges, and to make 
Railway Company to make a railway from | other communications within the borough of 
Saint Alban’s to the Great Northern Railwav Stockport. 

at Hatfield, and tliehce to the town of Hertfora. 285. An Act for establishing a general 


273. An Act for making a deviation in the 
liiie of the Taw Vie Railway, fijr making 
brandies therefrom to the towns of Bideford 
and South Molton, for enlarging the dock, and 
for amending. the acts relating thereto.. 

274. An act to enable the Edinburgh and 
Northern Railway Company to improve the 
Ferry between Ferry-Port-on-Craig and the 
North Shore of the river Tay. 

275. An Act for consolidating the Lynn and 
Ely, the J’ly and Huntingdon, and tlie Lynn 
and Dereham Railway Companies into one 
company, to he called “The East Anglian 
Rilways Company.” 

27C. An Act for enlarging, the present 
sti^on of the London, Brighton, and South 
Coast Railway Company , at or near London 
Bri^e, and for the division of the present 
station between the London,* Brighton, and 
South Coast and the South-cas&m Rilway 
Complies, for the separate accommodation of : 
the traffic of such two railway companies.: 

2J7. An Act to enable the. Edinburgh and 
Northern Railway Company to < construct 
branch railways to Saint Andrew’s and New- 
buxgh harbour, and to divert and alter the 
levfds of ; certain turnpike, roads im .the« Jine.:^f 
thaa Newnftttiilailway 

2%Ei^ An Aet to euaypowep: tha. Iai^on ! iaA^ 


cemetery at Wolverhampton m the county of 
I Stafford, and for making certain direct roads 
I and approaches to the said Cemetery from the 
I town , of Wolverhampton and the neighbour«>^ 
liood thereof. 

286. All Act to enable the Great Northern 
Railway Company to . make a . branch railway 
near Sutton in Lincolnshire. 

287. An Act to enable the Great Northern 
Railway Company to make certain aLterationff 
in the line and levels of their railway between; 
London and the neighbourhood of Grantham. 

2SS. An xVet to enable the East Lanoadiiitt^ 
Railway , Company to- alter the line and levels, 
of their railway, and to* make a branch railway 
therefrom; and for other purposes relating^ 
thereto. 

289. An Act to enable the East LancasUret 
Railway Company to extend Uhe Liverpo<d>t 
Ormskirk, and Preston, and the Blackburn and 
Preston lines of their railway, into Prestonr 
and for other purposes relating thereto. 

290. An Act to enable the Northenc 

Counties Union. ^ Railway . Company to > make 
cerCam? . alterations f im^; railway in. thw 
parishesi of Aysgsrthvr and. in i thaj 

North Riding pfShe^coaitasyj^^^ 

t 294«. AisAct&smaki|iig>toy€|Fa^ xntil- 

wigr betweeisiRexiistoOBpj^^ ^lsoeii%MNi)f 



sece 


IfOtfo^ and Qitef»^ Printer. 


t^jbf itmUod 1/fae fio^:¥orkdiiKwX>oiicaflta:, 
andr^olev RaSbrojt^ kad j&r: aMitihomiiig:' ^tbej 
pamhawe of rpait JSttiefBfiid, Bodhediaiii^; 

tkdnaley, l/^akdfield» Huddersfield, tand.>Gofile< 
BiSilway, and of the Dun Navif^ation 
Dearhe and. Dove Canal* 

.JS92* An Act: for enabling the Wear Valley 
Railway Company to purchase ^ or lease tiie 
]%dK>p Auckhmd and Weardale Railway^ tlie 
Wear and Derwent Railway, the Weardale 
Rxtension Railway, mid the Shildon Tunnel, 
and to raise an adchtional sum of money ; and 
for other purposes. 

i ; 293. An Act for establishing a general 
cemetery for the interment of the dead in the 
parish of Newbury near the town of Newbury 
in the county of Berks. 

* 294. An Act to empower the London and 
North*western Railway Company to make 
divers branch railways in the county of Lan* 
caster ; and for other purposes. 

295. An Act for ^e consolidation of the 
Duifryn, Llynvi, and Forth Cawl Railway 
Company with the Llynvi Valley Rmlway 

29fi* An Act for forming and regulating 
** The Timber Preserving Company and to 
enable the said company to purchase and work 
certain letters patent. 

297* An Act for improving and regulating 
the harbour of Sutton Pool within the port of 
Plymouth in the County of Devon. 

PRIVATE ACTS, 

PRINTED BY THE QUEBN^S PRINTER, 

And whereof the Printed Copies rimy he given 
in Evidence. 

1. An Act to enable the minister of the 
parish of Dalkeith in the county of Edinburgh 
to feu his glebe lands lying in the said jiarish. 

2. An Act to empower the devisees of the 
Most Noble Francis Duke of Bridgewater, de- 
ceased, to appropriate to building purposes a 
portion of Cleveland Square, in the parish of 
Saint James, Westminster, and to improve the 
approaches thereto. 

3>. An Act to divide the parish and rectory 
df .Doddington, otherwise Dornington, into 
three separate and distinct parishes and 
rectories, and to endow the same out of the 
revenues of that rectory, and to make pro- 
vision for the further division of such rectories 
and parishes; and for other purposes con- 
nected therewiriu 

4. An Act for dividing, allotting, and in- 
chisii^ certaiti open marshes and waste lands 
in the township of Terriagton in the county of 
Noorfolk.' ■ r- 

5. An Act for facilitating the proof of the 

vnU of dm Right Hoitoiarabk George Obrien, 
liito Earl Df Egpemontc Olid of Cocker* 

mouth, in oettam actiohailiirlselOnd. > 

fii An Act for mdiangiiig^^^^ estates 

belonging' to RdbcaEi/l^eUeit Imiig; Rsq^ for' 
freehold >eBtileB jfi 


Chnreiifnan ' Lobg« : deceased, Wad < for: huthb* 
leasing of the setdedi estates: 

An Aqt fen;>exc3iaiiging:eeitain detai^^ 
mnitionW shnsate id the coUnty^ol i SuihWdaad of > 
tha enthUed estate of Foyntbfield,ibelongim|g ito. 
Sir iGeorge Gun Munrh, Knight,^ for' the lands 
of UiMe^' situate in the county of Cromaity^ 
belonging to James Matheson, Esq., cim* 
tiguoua to the said estate of Poyntzficdd, and 
for securing the purchase of other lands, to be 
entailed, and to form, along with the said lands 
of Udale, parts of the said entailed estate of 
Poyntzfield. 

8. An Act to rectify an error in an act of the 
last session, intituled An Act to enable die 
Trustees appointed by Mrs. Jane Ferguson, 
deceased, to sell the lands of LavcrocklaWj and 
also certain subjects situate in the village of 
Ormiston, vested in them in trust, and to 
apply the price to be obtained, and certain 
trust monies in their hands, in the purchase of 
other lands, for the purposes of the said trust. 

9. An Act for exchanging hereditaments sub- 
ject to uses declared by the will of Anthony 
Compton, Esq., deceased, for hereditaments 
belonging to the Right Honourable Henry Earl 
Grey, for selling and exchanging other hercr 
ditaments subject to the same uses, and for in- 
vesting the net proceeds to arise from such 
sales and exchanges in the i>urchase of other 
hereditaments, to be settled to the same uses;* 
and to authorize the granting of leases of part 
of the hereditaments subject to the uses of the 

I said will. 

« 10. An Act to enable Edward Legh and Mary 

Anne his wife, and others, to make and autho- 
rize sales, exchanges, and also building and 
other leases, of estates at Newington otherwise 
Newington Lucies and Levrisham respectively, 
in the county of Kent ; and for other purposes. 

1 1 . An Act to enable Charles Gordon Duke 
of Richmond and Lennox to borrow ii certain 
sum of money upon the security of his entailed 
estates, for repayment to him of a portion of 
the monies laid out by him in the improvement 
of these estates, 

12. An Act for enabling certain estates in 
Ireland of the Right Honourable M^illium Earl 
of Devon to be sold, and the proceeds arising 
therefrom, after payment of certain charges and 
incumbrances, to be applied in payment or to- 
wards reduction of the charges and incum- 
brances affecting the family and other estates 
in England late of the said j^rl of Devon ; and 
for authorizing the raising by mortgage of the 
estates in Ireland, until sold, of a limited sum 
of money, to be applied, und^ the direction of 
the High Court of Chancery in England, in or 
towards permanently improving the said estates 
in Ireland; and for making provision for the 
liquidation and payment iff the principal nsoniee 
and interest; and for other purposes. 

13* An : Act fivr enaUing the sale and eon- 
veyahee of eertain cottsjges^^ig^rdens, and otlver 
ixopreved lands cOmpri 4n the 'will of the 
Bight able J idih ^Wxttiaiai Earl of 'Dod^* 

ley^Meocaeed^:«i^ but the wJe iniBiisB 

uses of the said will ; and for other fpvpoiei*^ 





• d4i' An Adbior .iiiiillioriiing 'die^ sak aad ek- 
clmnge of oei^d ^lBads^: coUieries; heredila*^ 
identBvniM Tnini]sg^>. t^^ part tdf the 

eiltate)of John'^^Bowas late Eari ot StrathinoF^ 
and Jbr enabling 'the .^lufit the 

chhiges afifcctiog' the inheritance : of the edme 
lands and hereditaments; and for^ other pur*> 

l&. An Act to incorporate the president and 
tralstees of Huggens’s College at Northileet in 
the county of Kent, and to enable them the 
bietter to carry on the charitable designs of the 
said college. 

16. An Act to increase the number of 
tnsstees for the management of the Dollar In- 
stitution of John M^Nabb’s School, and to in- 
corporate the tnistees. 

17 . An Act for enabling conveyances to be 
made of the estate and interest of Elizabeth 
Goddard (who is of unsound mind) in lands 
wd tenements a partition or division whereof 
is directed by a decree of the High Court of 
Chancery made in a cause “ Whitmore v. 
QoddardJ^ 

18. An Act to authorize the sale of an estate 
called MoiTant’s Court, otherwise Morant’s 
Court, otherwise Madam’s Court, in the county 
of Kent, late the property of John Fry, Esq., 
deceased, and for applying the monies to arise 
by such sale in payment of incumbrances 
aSecting the said estate, and for investing the 
residue of such monies for the benefit of the 
parties beneficially interested in the said estate. 

19* An Act for exonerating the trustees of 
the deceased George Paterson, of Castle Huntly, 
Esq., the elder, of their expenditure in making 
improvements upon the entailed estates left by 
him; for enabling them to acquire certain 
lands contiguous thereto, and to grant feus; 
and for certain other purposes. 

20. An Act for authorizing the sale of so 
much of the entailed lands and estates of 
punduH, in the county of I^nlithgow, belong- 
ing to James Dundas, Esq., as may be required 
to pay the debts atfecting or that may be made 
to affect the said estates ; and for enabling the 
said James Dundas to borrow money upon the 
security of the said lands and estates, for re- 
payment of a portion of the monies laid out in 
the improvement of the said lands and estates, 
and in building a mansion house and ofiiices for 
the same. 

21« An Act for authorizing the granting of a 
new lease of certain coal mines and heredita- 
ments in thetcounty of Duiham, late the estate 
of John Lyon, Esq., deceased. 

22. An Act to vest in trustees ^certain lands 
in the vicinity of Glasgow which 'belonged to 
the late Colin Gillespie, for the purpose of sell- 
ing. a portion thereof to f^y off the debt affect- 
ing, the same, and of partitioning the feuing out 
the remainder for the benefit of his heirs. 

> g3. An Act for extending the time for enrdll- 
ing (porsuant to the sletote did and 4t^ 

idle :4th,. e. 74,) a dsed exeeisted m^thej 
Gd3bli^tof;New;S^ for tlmpmrftoBecii 

cnloegingjfA' beierftewf hesadilaiiie^ 

estate 


An^ Act fev ve4tni^ thb dmipeiijrioi^ 

pTopriotors of Noftham Bridge ahd^RoaiQte 
tain lands ih lAe towh alsd 
ampton, and for ^empovrhriiig Ihem^to sell thd^' 
same. 

25. An Act for enabling the trt^jtees of ih^> 
will ‘ of George Gharies Imhe, Esq., deceased, 
to cany iOto efiTeet a contract for the purchasd^ 
of the life estate and interest of Hannan Rooks,' 
widow, in the real and personal estates of tb^ 
said George Charles Rooke, respectively devisedv 
and bequeathed by his and for raising ' 
money for that purpose ; and for pa 3 rraent of " 
the debts of the said George Charles Rooke, and 
of the legacies and arrears of annuities be- 
queathed by his said will ; and for other pur- 
poses incidental thereto. 

26. An Act for enabling leases, sales, and 
partitions to be made of certain estates in the 
county palatine of Lancaster heretofore belong- 
ing to John Penson and Molly his wife. 

27. An Act to enable the trustees of a charity 
called the Leeds Free Grammar School to sell 
parts of the trust estates belonging to the said 
charity, and to purchase other lands, for the 
uses and purposes of the said charity ; and for 
other purposes. 

28. An Act to empower the Dean and ' 
Chapter of Westminster to sell and exchange 
certain lands and hereditaments in the parishes 
of Paddington and Saint George Hanover 
Square, in the county of Middlesex, and to lay 
out the monies to arise from such sale in the pur- 
chase of other lands and hereditaments ; and 
for other purposes. 

29 . An Act to vest certain estates in the 
county of York in England in Alexander 
William Robert Bosville and Godfrey Went- 
worth Bayard Bosville, and in Skye and North 
Uist in Scotland in the Right Honourable 
Godfrey William Wentworth Lord Macdonald, 
and to enable the said Lord Macdonald to sell 
paits of the said estates iii Scotland, for the 
payment of debts ; and for other purposes. 

30. An Act for authorizing the sale to the 
Right Honourable William Baron Ward of 
certain freehold and copyhold hereditaments 
in the county of Worcester devised by the wiH: 
of Thomas Pickernell, Esq., deceased, and for 
directing the investment of the purchase money 
in other hereditaments, to be . settled in like 

anner. 

31. An Act for authorizing leases to be 
granted for quarrying and mining purposes of 
certain estates in the Isle of Purbeck in the 
county of Dorset, subject to the uses of the 
will of Maria Sophia Richards, Spinster, de* 
ceased. 

32. An Act for enabling the TunstaH 

Market Company to selirii^ir estate and wind 
up their concerns, and for dissolving the eom^ 
pany... ^ '■ 

, .33. An Act to enable the ; trustees and^ 
exeentors of thesrill asid *«ecxilicii .<»^ 

Saint Aubyn/Barinet, decease^ to tarn a anini 

money ^towatdst.ahal^u^ of/his debts 

by ' mprtgage^^of >BBvt8ed^idstate9;u^i:^^]hd 

oonntji if Devons i|iiBfoad;:«f^^ 



596 > Idst of PnvatoiAotsinolPrinUdi>-^Stgi>p^^ CoutUi Lord Chancellor. 


tbs reversion 2n« fee simjHe m tne s^i^,>;^lue^ 
ditommtSA ^ fpr^ tb^it; 

ujader the wift of lbe E^ 

Anhy^ d<^*eiige4>; to 
wilTai^ codicil of .tbe siaud Sir Jobn 
$Biiit Aub>p» 80.^s to convert-such lea^olds 
iij^.a fee simplle estate in ppssession ; and -for 
oi^r purposes. .. 

34i. Aa Act for the better support and better 
rspalation of the Hospital of the Holy Jesus^ 
founded in the Manors in the town and county; 
of. Newcastle-uppn^-Tyne* at the costs and 
charges of the mayor and burgji^ses of the 
to«m of Newca8tle-uppn*/ryne, ili the county of 
the town of Newcastle-upon-Tyne aforesaid, 
and - for confirming sales and other dispositions 
made of estates formerly part of the possessions 
of the said hospital; and for other purposes; 
and for repealing an act of the last session of 
parliament for the same purposes. 

35. An Act to authorize the construction of 
a canal on the estates devised by the will of I 
the late Mn Jonathan Passingham, for the 
transport of bricks manufactured on siich | 
estates, and to enable the trustees of the will to j 
complete the purchase of an adjoining estate : 
contracted for by them ; and for other 
purposes. 

PRIVATE ACTS, 

NOT IPHTNTIBB. 

36. An Act to dissolve the marriage of 

Robert Montgomery Martin, Esq., with Jane 
Avis Francis Martin, his now wife, and to 
enable him to marry again ; and for other | 
purposes therein mentioned. ( 

37. An Act to extend the Relief given by an i 

act of the 6th and 7th years of the reign of her 
present Majesty, intituled ^^An Act to declare' 
that certain Persons therein mentioned are not 
Children of the Most Honourable George ; 
Ferrars Marquis Townshend.” j 

38. An Act to dissolve the marriage ofj 
Thomas Brooks with Mary his now wife, and ; 
to enable him to marry again ; and for other j 
purposes. 

RECENT DECISIONS IN THE SUPE- 

RIOR COURTS. 

RXFO&TEO BY BAJLItlSYEaS OF THB SBVEKAl. 

COURTS'. 

Harlr 

mils V. Nash. July 26th, 1847. 

EVIDENCE OF UNINTERESTED PARTNERS. 

AMU having. been filed by the plaintiff for 
contribution from his co-partners in an un* 
successful adventure^ Held, that the evi- 
dence of those defendants who had dis- 

- cZuimeif and had beenreleased by 

the plainUffftfm by hintj was 

fidmissible for thk purpose ; af lestabUshing 
the fact offtheco*^jMsrtne^ , 


decree of 

the.Maetar of the Rolls, .and involved a p]?e* 
bminaiy ; evidence of. 

^vvo of the paj^fTB, who were 

iiow made defendants by order of Lord Chan^; 
ce&ee ' L^dhtuWfcy td the v pf 

^J^rdsnip^lM. J^aster.^^ (1 Phil. . 

594).. ;lneoul was filed for a. partnership ac« 
miu;it,>and. for tba^purpose of making the estate 
of a Mr. deceased, and ^one of the aU 

leged partner^ liable for a certain proportion 
of the loss., sustained in a corn speculation 
stated to have been entered into by the plaintiff, 
conjointly with Nash, Carpenter, Webb, and 
Sheppard, who were respectively to have par- 
ticipated in given proportions in the profits, if 
any, of the transaction, and to have contributed* 
in like manner to any loss which might be sus- 
tained. Ibe adventure having been unsne- 
cessful. Carpenter paid his portion of the' 
ficiency, and an account had been settled 
tween the plaintiff and Webb (who had beccune * 
insolvent) and Sheppard ; money had been paid 
by the latter two, and they, upon being released 
by the plaintiff from all his demands upon 
them, had released all their claims in the part- 
nership affair. The object of the bill was to 
obtain from the executors of Nash his propor- 
tion of the loss, and the Master of the KoUs 
had permitted the evidence of \Vebb and 
Sheppard to be read for the pprpose of c^ta- - 
blishing the fact of the partnership. An ob- 
jection was taken, that they had such an 
interest in the suit as would disqualify them 
from giving evidence in the cause, but the 
learned counsel contended that they were 
mefiply forint parties, and might therefore, by 
the practice of the courts of equity, be made 
witnesses. 

Mr. <7. Russell and Mr. iSmy^Ae, contr^, sub- 
mitted, that the plaintiff could not, by releasing 
two of several partners, obtain evidence from 
them whereby the remaining co- partners might 
he damnified. They argued that the defendants 
were substantial parties, as they had an interest 
in the subject-matter of the suit. Another 
objection was, that there was no order that 
their evidence should be read, but simply an 
order to admit it, saving all just exceptions. 
They cited Murray v. Shudwelly 2 Ves. & fiea. 
401 ; Blackett v, Weir, 5 Barn. & Cres. 385 ; 
and Exparte Benfield, 5 Ves. 424. 

The ijord Chancellor, without calling for a 
reply, said, he had no doubt from the state- 
ment that the evidence was receivable^ To 
prevent it there; must be an interest resultitig^ 
from the suit, and not merely a remote con- 
tingent interest. After stating the facts, his 
lordship said the suit had terminated as 4o the 
one who had p»d his< share. 7'he other two 
had been released by the plcdntiff and had >di»-* 
clsdmed all interest.^ It might have been dif« 
ferent if there had beennny^ profits; Their dis- 
claimer would enable ibe tplain tiff to reimburse 
himself out. of the % estate of rNash, and it 
beared to his^ lordsibSpi; therefore^^ that. ^ me*: 
iSliuert»Briofl!ho:R^^^ coaohMm^ 

when tbit 

fecrived. .. 



- - TT . J 

JSOHCITOB^? & 8 ll&OT. <? 73»*-TT4|t.TXCl^ft8v 

^’ Tb Md^ coitirt Ya* ^ereisw'^ tht potoist 
. ^»tw« it by the dth sM, 6fthM7 ^\^Vict; c. 

' 73; of direetinyihaf the eemoe^tf in ariMed 
elerk ishall be taken ta commence b^oref^thc 
filing of the ejidacits required by the Bt^ 
eect.y some ground forthe non^complidnce 
fcith the regul&tionsofihe act must be shown, 

.Mr,. To//cr moved, iUader the 9th sect, of the 
6 $5 7 Viet. c. 78, .that the service, of an aiticled 
jolerk, whose articles bore: date in Feb^ 1846, 
might be directed to commence from the date 
of ^e ai'ticles, notwithstanding the omission of 
the solicitor to whom be was articled to file the 
. affidavit of the execution of the articles required 
by the act, within six .months after their execu- 
He dwelt ;|ipoii the hardship of the clerk 


1 19 ' 

ilibWMy to prove' the idlowahce df the 
and the execution df a release by^the bank^^ 
ahd to re-examine the on Ae iriMtV 

rotatories upon which he had already beemme- 
amined; or upon other interrogatories for ti^it 
purpose. The motion- was supported by 'TO 
Affidavit that the omission to obtain the exem- 
lion of the release was 'purely accidental. He 
referred to Milward YzAikinSy (cited in a note 
to Cox V. Allingham, Jac.‘339-) 

Mr. Russell, for the defendants, opposed Ifce 
motion, and cited Vaughanv. Worraly 2 Swanst. 
401. 

June 19. His Honour this day ordered, that 
the jdaintiff should be at liberty to examine the 
bankrupt on the same interrogatories on which 
he had before been examined, or to examine 
other witnesses to prove the certificate atld‘ re- 
lease, but that the plaintiff must pay the costs 


tion. 

having to suffer for the neglect of the attorney, . -jri-r-- 

but could not adduce any other reason for the j the application and of the former examma* 
non-compliance with the . statutary requirements j between solicitor and client 

than inadvertence. 

Xord Langdale said, that for aught he knew 
the attorney might be answerable in damages 
to the clerk, but before he could interfere, some 


ground for interference .must be shown him. 
To .hold that in any case of inadvertence, the 
rule might be dispensed with, would make it 
absurd, as would be seen by supposing such a 
provision to be inserted in the act. 

©tcc^^CI&aiicrllar Stnfgbt JBnicc* 

.Bousjidd V. Mould, June 12 & J9, 1847. 


Vire-^^anrdlor 

Fishery, Fisher. April 21 & 22, 1847* 

PARTIES. — EVIDENCE. — INSOLVENT. 

The court refused to make an order for ex- 
amining an insolvent who had been plaintiff 
in the original suit, although his assignees 
had, in consequence of the defect, filed a 
supplemental bill for hke same objects, und 
asked leave to examine him. 

This was a motion, on behalf of assignees, 
who were plaintiffs to the supplemental bill,- for 


EVIDENCE. COSTS. BANKRUPT. 

AND PURCHASER. 

A bankrupt from whom a purchase had been 
made was examined as a -witness for ike 
plaintiff in a suit instituted hy the piir^ 
chaser. Upon an objection being taken to 
his evidioice, on the ground of his interest 
in the surplus of his estate, the cause v-as 
ordered to stand over, A release was thfm 
executed, and liberty was given, to the plain- 
tiff to prove the exeetttion, and to examine 
the bankrupt upon the old interrogatories, 
or upon the new, the plaintiff paying the 
costs as between, solicitor and client, 

..This suit was instituted, by the purchaser 
from the assignees of Joseph Mould, a .bank- 
rupt* of his interest.in a mortgage debt* secured 
upon certain leasehold premises, x>f . which the 
moi^agor was a tenant in cQnunon with some 
of the dfifiendants. .The bill was filed for the 


vRvrkfiT? leave to examine the insolvent, who was plain- 


puxpose of obtaiiiip^ 
debt. The plain tif 


aent of the mortgage 
• examined the bank- 


riipt as a witness to prove .bis, interest,, at. the 
.time.otthe bankruptcy^ in the. mortgage, debt, 
buti tbe.cguse coming on to be^beard,,,an 

was taken to bis mdence being regd* in 

tT^^ sujrpluB, undj^r , tbi? ja»d.;it;| 
wdatwcoordiu^ly ordered libat the cause nbicml^ 
staUd over. With liberty for the pliuntiff to ex- 


tiff to the original bill, the object of both bills 
being identical, viz., for an account of costs 
due from the defendant, as agent, who had re» 
ceived them for the plaintiff, (the insolvent,) 
his principal. The issue raised between the 
parties was, as to the fact of agency at the time 
when the costs were received. 

Mr. .and Mr. Sidney Smith Sip- 

peart d in supi)ort of the motion, and contended 
that the insolvent’s evidence was admissible, 
his interest having ceased from the date of the 
insolvency, or of the filing of the supplemental 
bill by his assignees. 

The motion was opposed by Mr. Bagshawe, 
who submitted that the insolvent still remained 
liable in respect of the costs, and bis. evidence 
was not therefore receivable. If he were not a 
party, the present special application was unne- 
cessary. Upon both grounds, therefore, it 
ought to be refused. 

ITie following cases were cited: — Hewatson 
V. Tookey, 2 Dick, 799 i Armiter v. Szvaiiton, 1 
Amb, 393 ; Mutteux y. Mackreth, 1 Yes. J. 
142 ; JSwer v. Atkinsoft, 2 Cpx^ 3Q3 ; The Cor- 
potation of Colchfister y, t-tt— , 1 .P. Wms. 
695; v. . Ma/inj?, 4 Miidi. 17t; 

Hidktt, 2 S. & §. 496 ; 

,liOrd ^ntingtqwer Y. Sh^born, 

^86 i mdtitime 10 Bun: m; 

Biohertson v. Southgate, 5 Hare,''223. 





Sir^t^iss^ 0^ «twr46^v 

Ulcered judgnsent as foUows srr^ll^A 
fil|aoif4e8i}y ^oneiVi nierdy uone^of i folro^^' w 
more or less expense. It is clear that th», aa^ 

. siigiaeesj although at llbeity to drop the UUit^ 
> l^ye not done’to, but have adopted^^iL They 
- liiight have commenced a ne^r suit^ and then 
(dley might, as a matter of course^ have :^ex- 
amined the insolvent as a witness, saving just 
exceptions. Having, however, thought proper 
to adopt the suit, they will have to take the 
consequences of doing so. The question is, 
whether the exclusion of the insolvent’s evv' 
dence is one of those consequences of the 
adoption by them of the original suit — whether 
the insolvent, upon these pleadings, is, for any 
purpose, to be considered as a party. If he 
is^ he cannot be examined ; if he is not, then 
he is a competent witness for the assignees in 
their supplemental suit. First, than, is he a 
party ? Will he be liable for the costs ? Now, 
the practice is well settled, that where a sole 
plaintiff becames bankrupt, and his assignees 
do not choose to adopt the suit, the defendant 
may dismiss the bill, but without costs. Wheeler 
v.malinsy 4 Mad. 171; and JLord Hunting- 
tower V. Sherborny 5 Beav. 380, are authorities 
for that proposition. And it has been admitted 
by the defendant’s counsel, that the insolvent 
does not remain a party upon the record as to 
any demand for costs in the cause. Then, as 
to his interest in the result of the suit, it ap- 
pears that all the interest and liabilities of the 
insolvent have been transferred to his assignees. 
Then, does he remain a formal party to the suit ? 
It is admitted that his name must remain in the 
original suit, and that all future orders and 
decrees will be entitled in the original suit ; but 
this does not appear to answer the question. 
The original cause was instituted by, and in the 
. name of the insolvent, and his name will still 
be used therein as a means of describing that 
suit ; but the question is, whether the original 
smt is not merged in the supplemental, and 
the insolvent as completely discharged as if the 
assignees had filed an original bill. Although, 
for the purpose of describing the original suit, 
the name of the insolvent must be still used, 
^ will not have to be served with any proceed- 
ing in the cause, nor, in the event of his death, 
will liis person^ representatives be necessary 
p^ies to any future proceedings. In the ab- 
sence of autnority upon the point, my conclu- 
sion would have been, that the insolvent had 
ceased to be a party, and that the assignees 
had, in truth, sujmressed the proceedings in the 
original suit, ancT that nothing remained but 
the supplemental suit. I do not, however, 
to go beyond the caee before me, nor to 
say what my decision would be in the possible 
case, of the banUroptey hoiug disputed. Ao^tn- 
son Y. SgydhgnH, .5 Pam* 223. The remain* 

S ' ^ quastipn is 

ected by the 

and j^titer v,. In the former of these, 

c^s, Sh Lloyd unada an o]^der 

similar to the one now iwked, .which tbc Lord 
Chancellor had^^difinh^ffe^ . J canpot but 


ihinb,l on; 1‘eading that case, thait tha^X^ord 
Chancdior so the ground suggested fay 
DichenSy namely, the iusolvent or benk- 
vimt,i!eiumne/a in name only, but 

liamle for costo. . In; JSiser Atkinsoni Cox, 

three .persons were made p^i^S ; ^ the 
three filed thn bUb and the three became b^nk- 
rupt. Application was made by the assignees 
for leave to. examine one of the three. Ihe 
Master of the Kolls, in that case, after observ- 
ing that the bankrupt was clearly a good wit- 
ness, ordered the original bill to be amended 
by striking out the name of the bankrupt whom 
the assignees desired to examine, and that 
being done, the assignees should be at liberty 
to examine the bankrupt as a, witness in the 
suit. The Master of the Rolls thought that the 
regular course, and I cannot think tne right to 
examine a witness depends upon the question 
whether he was a sole plaintiff, or whether 
there were others joined witli him as co- 
plaintiffs. If, however, in this case, the plain- 
tiffs were to amend the bill by striking out the 
name of the insolvent, there would then be no 
cause in existence. It has been said, indeed, 
by Mr. Bagshawe, that if the insolvent is not a 
party, a special application would not be neces- 
sary. If, however, I were at liberty to act upon 
my own opinion, I should not be deterred by 
that observation from making the order prayed 
at once. It is quite enough to show that a 
special application is necessary, inasmuch as no 
case has occurred in which the order has been 
made, although the case musL be one of com- 
mon occurrence. I think, therefore, that the 
proper course will be, not to make such an 
order as that which is asked, as, by doing so, 
I should be opposing the order of the Lord 
Chancellor, and that of the Master of the Bolls ; 
but I strongly recommend an application to the 
Lord Chancellor, who, probably, may think it 
a fit case in which to make the order. 

Motion refused, with costs. 


CPyc^rqucr. 

Vollans V. Fletcher. Trinity Term, May 26, 
1847. 

RAILWAY COMPANY. — LETTER OF APPLICA- 
TION. — LETTER or ALLOTMENT. — STAMP. 

A party applied by letter for shares in a pro* 
jected railway company y and received in re* 
ply a letter, stating that ten had been al* 
lotted to him, and that he must pay the 
deposit into a banker^ s named by a certain 
day, or the committee might cancel the aU 
lotment : Held, these letters were ad* 
missible in emdence without a stamp. 

Assumpsit for money bad and received for 
the plaintiff’s use : Plea, ntm assumpsit. 

At the trial before Pollock, C. B., it appeared 
that the ^action was biwoghVpn the authority of 
y.JSpgiHsutc^p 1$ & W* 601 ; 

agajm^, a d^actor of a projected rail- 

way 

to ^xei^^ 





t^iV'Bhar^6 aMbtted to hktti Th^ |>)aifttifr ptKN 
poaed to givo m evid^ite^e^dfollowihg i 

**^6 the ProVisidnd C6mihitltee' 'of the ‘Btr-^ 
niingliaiii. West BkimMch, 

^nd Walsall J ah Aidri l^^ ' ' ’ 

** Gentlemen, — t requef’st that ' you wiH allot 
me shares of 20/. each, in the abb^e-hanied 
con^paiiy, and I hereby undertake t6 accept the 
same or any less number yoil may allpt me, to 
pay the deposit of 2/, 2^. per snarf thereon, 
and to sign the parliamentary contract and sub- 
scribers’ agreement when required. 

J, W. T. VoLt ANS.” 

To that letter the following answer was 
sent, — 

“ ilbt transferable. 

“ Birmingham, West Bromwich, Wednesbury, 
and Walsall Junction Railway. 

“ Provisionally registered. 

“ Capital 200,000/. in 10,000 shares, of 20/. 
each. Deposit 2/. 2s. per share. 

Allotment, No. 348. Ten shares. Deposit 

21 /. 

Birmingham, 29th Oct. 1845. 
Sir, — We are directed to inform you that 
the committee of management have, in com- 
pliance with your application, allotted to you 
ten shares in this undertaking, and that the 
deposit of 2/. 2s, per share, amounting to the 
sum of 21/., must be paid to one of the under- 
mentioned bankers, on or before Thursday the 
6th day of Nov. next, who upon receipt there- 
of \Vill sign the voucher at the foot of this 
letter. 

** In default of payment of the above-named 
deposit by the day mentioned, the committee 
reserve the jiower of cancelling the allotment 
without notice. 

“ This letter, with the banker’s receipt, must 
be exchanged for scrip certificates, which %vill 
be granted upon your executing the subscribers* 
agreement and jjarliamentary contract, without 
which no person will be recognized as a sub- 
scri])er or be entitled to any interest in the 
undertaking. 

We are. Sir, your obedient servants, 

“ W. H. Rekcs, Solicitor. 

W. R. Kettle, Sec. pro temp.” 
(Here followed the names of several bankers.) 

It was objected, on behalf of the defendant, 
that the above letter amounted to an agreement, 
and should have been stamped accordingly. 

The learned judge was of that opinion, and 
nonsuited the piaintiiF, reserving leave to move 
to enter a verdict for him. A rulfe nisi haying 
been granted, • 

Crowder and Balt showed cause. The letter 
of application and the letter of ajlotraent were 
evidence of a cow /rac/ between the company and 
the plaintiff, and therefore required an agree- 
ment stamp, under the .65 Geo. 3, c. 184, sche- 
dule title agreement.” There wiis a plrbpositiou 
on the part of the plaitsfiff'tb take ati- allotlnent’. 
of 30 shares, of any less^mijrhbef,‘ahd an iagfeb- 
meut by the coinpaUy tbaHbt tep> Thglanibkjte*, 

spebt 


RbbiissM aaye^'liliat 

it wa» thus ^rticulatly penned to obidate * 
objdstbn which ingenuity might mise to ; 
■outof it.”-'’* ■? 

rJUartiny in support of the Tule. The 
of aj^lication and the letter Of allotment dotiO^ ^ 
constitute the contract, which only arises updi4« 
the plaintiff’s acceptance of the snares allotted^ 
His letter contains a request for shares, * to* 
which the company reply by offering some upon 
certain terms, which must be complied wilh' 
before there can be any valid contract between^^ 
the parties. Until the payment of the deposit 
into the banker's, there is no evidence of the 
plaintiff’s assent to accept the shares upon the 
conditions stated. A mere proposal in writing 
for a contract does not require a stamp, Penin-v 
fold V. Hamilton^ 2 Stark. 475 ; Edgar y. Bluk, 

1 Stark. 464 ; Drant v. Brown^ 3 B & C. 665* 
In this case, if the plaintiff had refused to pay 
the deposit into the bank by the day named, it 
is clear that there would have been no contract. 
This clause of the Stamp Act was under con« 
sideration in Vaughan v. Brine, 1 Man. & G^ 
359, and Beeching v. Westbrook, 8 M. & W. 
411. 

Pollock, C. B. We are all of opinion that no 
stamp was requisite. The true test is this, was 
the plaintiff at liberty on receiving the letter of 
allotment to refuse to accept the shares on the 
terms mentioned. We think he was: and 
therefore^the rule must be absolute to enter a 
verdict for the plaintiff. 

Alderson, Rolfe and Platt, B.’s concurred. 

Rule absolute.**- 

CTourt of KebiclD. 

Eopparte Hall, in re Carey. July 5 & 21, 1847. 

OFFICIAL ASSIGNEE. — OMISSION. — COSTS. 

A proof of a debt having been made and b 
dividend declared, but the name of the cre^^ 
ditor having been omitted in the dividend 
list, whereby the whole estate had been du- 
tided among the other creditors, the official 
assignee was held to be personally answer^ 
able for the amount of the proof to whioh 
the creditor would have been mtitled had hi8“ 
name been included in the list, and for the 
costs. 

The fiat in this case was issued on the 4th 
of April, 1842, and creditors’ and an official 
assignee were duly appointed, Mr. Belcher 
being the latter. 'Flie petitioner, James Hall, 
was a creditor, and proved for 353/. 14.9. 2rf,, 
and his affidavit of debts was filed with the ' 
proceedings. The official assignee delivered ; 
to the commissioner a list of the bankrupt’^ ' 
estate, the amount of debti^ and dividend, " 
omitting the name of the' petitioner. The 
missioUer, acting bn tMs, ;dedared a dividend / 
of in the pbundi; ‘The sbficiWs to tKci • 

fiat, upon this, made out the Usual list for tlm' 
official assignee to ihake but riitidettd warrat^'^ 
and,' bn the solicitor Of the p^ition^ 
for his warrant, he wha told that hia name diS^ 

i i ^ i.. ,1L. L.,..L 

' » Ste'C/ai'ite p, S&t 



tortile and thei «offi£^1ibri{^^ 
pj^Byitig ' 'd dednmtion' t^t Mr. Bd 


_ iiHuit jEnmdi^^ alkip^ ^ Mtdv d]^< baid4B«Msdnfiaid^^ 

plfaying ei ded^TitionV tlmt Mk apB^ 

ofiffiiddtad JK^n 31^ Sii*: tliiAi iupky.^whd dmotlttfr^of 

a^Ueation^*^ »chuKdi w not «axceed tbe sum attti4S« 

coated alld^te^rpenmr iiunirrrai^^ to'4bb «>f the 

by thb' *p(^tioiier in rende^^ t6>^obtai|r estate^ &c.» and shall t^nm the wanaht»^tK>^^ 
pan^nt of the ,divideiloKh offickl ass%p[iee fQr.4eiivery ; to the creditors.^ ' 

The aS^^vit of thevicleTk to the official ae- ^ 1 takeitUiis could not be done without the 
sigiiee jBtated4hati^acaordhig to the praolicedn lists being pierfected in the presence' pf t1bj& 
VaiAmptcy, the ecffiehor to the estate ought to official assimee.* MyV^mpression is, that it la. 
inaiie out correct li^ of the creditors, €or which the duty of the officisl assignee not to sign 
hec^r'is pfdd^ and the> official .assignee ^has vno list without ascertaining that it is correct. Tli&t 
means ofknowmg whether the list is correct^, is my impression. I am very much confii^ed 
without refening toathe origiiial< proceedings or in the view I take of the mattSr by Mr. Pon- 
hio^fnrivatd' memoranda, lie ake swore tliot blanque, who concurs with me, who is so weS 
the name of the petitioner had been purposely acquainted with the practice and the whole 
omiUed, under the mistaken idea that.the word I course which this matter has taken. There- 


^* exh<*” inserted in the margin- to denote that | fore, the official assignee, not asking thkt th^^ 
his proof had been cjffiibited meant that^ it hadJ solicitor may be brought here either to take 


bean expunged. 


I the whole burden, or to share it whh him, 1 


-Mr. Bacon and Mr. irtiZes, on behalf of the am afraid that I must charge the respondent, 
official assignee, called the attention of the ^ The petitioner can have only as much as- he 
court to the 1 & 2 W. 4, s. 22, appointing ! would have had^ had his debt been included, 
official assignees ; and to- the rules of Novem- TTie petitioner must ha%^e the dividend h^ 
bur, 1842, which described in . detail theiir would have had if this dividend had been cal- 
duties. From these it was to be inferred that culated, and the respondent will recoup him- 
the {official assignees were merely the ^ official | ^elf out of the estate which has come in or 
accountants in bankruptcy, and, as such, could may come in. The petitioner's equity is only 
not be justly held responsible for an omission to have such amount as he would have had, if ' 
such as that which had occusrediu the present the debt had been included in the calculation, 
case*. The next thing will ‘be to make good to the 

Mr. ititsseZ^ and Mr. T^llotson, on behalf of assignee what he pays. There is not the 
the petitioner, insisted that the official assignee slightest ground for the imputation of negli- 
was appointed exclusively for the purjjose of gence. I make the order without the slightest 
protecting the funds, and distributing them imputation upon him. He is, I understand^ 
properly, and that, as it was by his negligence an excellent officer. This is an unlucky slip, 
the omission had occurred, he was the party j of which he may nOt have been the original 
reitlly liable. author. There is no offensive imputation upon 

liie asked the coune^ for the j him. I am afraid the official assignee must 

official assignee, w'hether it was desired tliat the I pay- the coats.- 1 make, this order with the 
e<^itor to the hat should be served with this j greatest respect; Mr. Fdnblanque is the 
petition^ so- as- to< enable the- court to decide highest possible testimony upon that subject, 
whether such- solicitor, if a party to the error, I and he considers him to be an excellent officer. 


shouM share ^thereapcmsibility i 


{ 1 do not kno%v what order ^he court would 


■ TlVe reapondentk counsel, after taking time have made if the solicitbr bad .been brought 
tb^^nsider the suggestion the court, i^aid here. I hope that in future official asasigneea 
tbe^ client was willing to leave that to the ' will consider it their duty to ascertain that the 
they did not desire it. lists agree. I have no doubt that there! iemm 

Ilie Chief Judge, The . official assignee de- another official assignee, wheidter inrtowiiL or 
djiuea to >fVBk-that the matter should -stand over country^'who, under the same circumstances, 
for tbe the petition upon the solicitor would not have fallen into the same erfor. ^ I 

ta the fiat* The 24tbVclause of the Order of trust, however.;, that nohV it will b4- well known 
12tfa November* 1842,.-ppints out the^mode of that the court has put that com^uctipn upesi 
losdcing A divide^, aM^^ follows4~ the oxder^ thatthe assignee must ascertain 

llikt where a dividend has been, or may be, himself that every creditor-is incliidsd. 
deidared,- the spl^itoc .ehqli prepare lists .and so 

on, .and then ‘Uhe official.assipee shall ex- ANALYTICAL DIGE^IT OF CASBS» 

and UBfOJlTSD IN AS.I. TB« TOOBT*. 

shall pri^tot At the e^cpsnse of the estate, 

s<^edule; Btid'mm '^nd\^;.i^a n^r- i. .4 V,«. 

rant for t < . « 

warrant the iiame.4i9flA-^ilMBtor« to which the «f 

wuiibCKo{«Mbi*sB4Wlitii*in«fi i«it#»-&t, suutn4«w>ei/'«WTW( 




m 


PfMfitM''mWnn t)w f^a*’jy. 4* 4.^^ s* ^1. . Jfip^ 

Wt^rKSSikiin*” rtAi»JMBd«nt^4lW«i<».-4>£i* . 

xidoioR ja0imea»'a« In fiwft o|v wti : >4,„Sjgtvm or 

tiiM ‘^JBdwwd Imqwiwc* ^4mim (/ 

'Wtdlii lUpInt 4^4iidaot 411^ t-B^dfllcwq^ enpport of « motion for Jcavo to ex^ an 

4^ D. Sf L, 9Sfi» $• C, 16J4>& pewance after the retxirn of dona and. ,fic^ 

W>( 94« mventus to a writ of distringas* should show 

Aj^.see Appemf^nee, 4} Ifistriugast Ij distinctly that everythhm had been done to 
IfjtetMnAt&i Executors, some goods of the oefendanL Pinn^ v. 

AMBNDMKNT. ' » 34 L. O. 182. 

1. Copy oftofitu—A writ of capias and copy 
served were directed lo the ** sheriffs ** of 


AAREST. 


Bfiddlesex^ instesld of " sheriflT.” The defend- 
ant in consequence applied to adjudge at 


1. Judge* s order^^Appeal to ecmrf.~A parly 
arrested by order of a judge may apply for his 
discharge either to the court or to anotlwr 


chaihbers to 1je discharged out of custody, jndge, and may, on such application, use feffi- 
trhichthf judges refused, and ordered the writ davits to contradict or explain those on which 
aild copy to be amended. On motion to the order was granted, and he may appeal ljo 
rescind the judge’s order: Held, that though the court against the decision of such latter 
the capias might be amended, the copy could judge. 

not, and that the defendant was entitled to be If the judge secondly applied to should differ 
discharged, inasmuch as he was not served from the first, or if it should appear on fresh 
with a true copy of the writ as amended, affidavits that the person arrested was about to 
ifoore V. M^Ghan, 4 D. & L. 267. Elngland at the time those affidavits were 

2. Writ of summons.— Vlie court will amend made, though he was not so wlien the order 
alias and iiliirics writs of summons, by in- was made : Qf/fpre, whether in such cases the 
dorsing thereon the day of the date of the fiibl [judge or court ought to discharge him. 

writ of summons and of the return thereto, in An affidavit that deponent has been in- 
order to sa\ e the Statute of Limitations, not- formed and believes ” that a party is about to 
Avithstanding the 2 W. 4, c. 39, s. 10. Cw/cer- quit England, is insufficient to wairant an 
well V. Nugre, 13 M. & W. 559. urder for arrest. Where an order lo hold to 

3. JVril of summons.— Statute of Limitations, hail has been improperly made by a judge, the 
—The court will amend a writ of summons by court will not set aside the capias, but only 
inserting therein the character in which the discharge the defendant out of custody, 
plaintiffs sue, or the defendants arc sued, if it Where a defendant, against whom a capias 
appear that the debt would otherwise be barred bus issued under a judge’s order, apjilied to 
by the Statute of Limitations. Christie and the court to have the money returned, on 


the Statute of Limitations. Christie and 
another, assignees of Yeld, a bankrupt^ v. Bell 
and another ,, public ofieers, 34 L. O. 13G. 

And see Arrest, 2 ; Ejectment, 3. 

APPEARANCE. 

1. Sec. stat, by plaintiff in person . — ^Where 
a plaintiff sues in person, he may m person 
appear for the defendant, sec. stat., although 
that case is not provided for in the forms given 
in the schedule to the 2nd section of the Uni- 
formity of Process Act, 2 W. 4, c. 39. Smith 
V. Wedderbmme, 16 M. & W. 104; S. C. 4 

U. & L. 296. 

2. Sec. stat. — Where, upon service of a writ 
of summons on a defendant, he denies that he 
is the party named therein, and the jierson 
serving the writ consequently omits to make 
the indorsement on the writ within the time 


the court to have the money returned, on the 
ground that he was not about to quit the 
country, and the affidavits in answer were con- 
tradictoiy, the court referred the matter to the 
Master for inquiry. Graham v. Sandrinelli 2 
Talbot V. Bulketey, 4 I). & L. 317. 

2. Variance of writ and copy. — Amendment, 
— Where, in a writ of capias, and in the copy 
thereof served on the defendant, it was directed 
to the sheriffs, instead of the sheriff of Middle- 
sex : Held, that this was an irregularity; that 
though the court or a judge might amend the 
writ, they had no power over the copy; ahd 
that the defendant was entitled to his discharge, 
though the writ was amended, on the gronifd 
of the variance from it of the-copy. Moore v. 
Magan, 10 M. & W. 95. 

3. PlaintifTs death. ^Ca. sa . — defendant 
arrested 


• J U O Hir rp o W o ai. ® entitled to be dis- 

required by Reg. ^ charged out of custody by reason of the plain- 

court will, upon affidavit of these facts, permit tiff’s death, after the delivery of the writ to the 


him to make the indorsement, notwithstanding 
the lapse of the specified time, so as to enable 
the plaintiff to enter an appearance for the de- 
fendant according to the statute. .Bterrom v. 
Gabriel, 4 D. & L, J07. 

3. At what time to bs 
8th day after seryice ^ 
on ai^ day betweep thp I 
and the Wednesday next 
last day for enterioM att^fWMrance thereto is 

tibMaiule 


sheriff, and before 

D. & L. 279. 


arrest. Hllis v. Qrlfftth, 4^ 


Case citSil in the jutiffment : Cleve v. Vere, Cro. 
Oar. 457. * 

entered.— Where the 

- ^ - ‘See 4j 

Of eQiirt>Qft ^Mter Tsnfc S'W. 4* heio^ /orer-ij Ckargiug m executum, w JnftntiM ''afririiiMM* 



Anafytieal Cant t 

i defendsDt ; 

|»MulJ<)n,j4ini:;it -SRPW^ - 

iiPIier of b^iT^%ipt3 to 

gnnted an interim ord^ for jprq^claoj^ ^ 
court refused tp allow him tp pe charged .vpH 
^^Ution. Simon i(i. 49* 

CQGICOVIT^ 

, J(tes/afwn.--^A cogpovit was attested .thus : 
5— " Duly executed by the above-named Sv 
in the presence of me, the undersigned S- B., at- 
torney on behalf of the said B. G,, expressly 
nwed by him, and attending at his request ; 
tod I do hereby declare that 1 subscribe my 
name as witness to the due execution hereof by 
the said B. G., and aa his attorney ; and that 
previous to the execution hereof by the said 
B. G. I informed him of the nature and effect 
hereof. S. B., Attorney, Birmingham.*’ He/d, 
tofficitot. Phillips Gihhs^ 4 D. & L. 275* 

COURT BARON. 

Constitution of. — ^Irregularity. — Waiver. — ! 
An omission to state in the plaint, in a Court I 
Baron, the nature of the action, is a mere irregu- i 
larity, which may be waived. j 

In a suit in a Court Baron, the proceedings j 
were alleged to have been taken at a court held 
before /i., the steward of Me ^atdcour/, a free 
suitor thereof, and B. and C. and others, free 
suitors of the said court P Held, that the coirt 
was properly constituted, it being alleged that 
A. was a free suitor. ^ 

Held, alsQ^ that A* wias properly described as 
steward of the courts though it was not alleged 
that he was steward of the manor. 

Held, also, that the court was properly de- 
scribed ; and that it was sufficient to set forth 
the names of two only of the free suitors who 
attended. Brown v. Gill, 2 C. B. 861. 

Cases cited in the judj^nient ; Jones .Tones, 

5 I\T. & W. 523 ; Chetwode v. Crew, Willes, 
614 ; liisliop V. Kaye, 3 13. & Ad. 605; Rex 
V. Mein, 4 T. R. 480. 

DEMURRER, STRIKING OUT. | 

On a rule for strikii^^ out a demurrer, under 
Reg. (Ten.; HiL 4 W. 4, r. 2, the court set it 
aside^ and struck out the pleadings connected 
with it, the defendant to pay plaintiff’s costs of 
preparing for -trial and attending to try the 
caiise^ aim Of %he application to set aside the 
demurrer, and take short notice of trial, or 
jad{^tot''tp^to;for plaintiff on the Whole re-^ . 
cprA J^rn4^lei/, 16 M, & W. 54, 

^'"‘WSTRTNGAS. 

1. Wfi(ft state. — An affidavit ' 

for t^e puVpo^^' bbtaining a distringas to 
compel, must stat^,^ endeavour toi 
serve spjgU^ons at the defendantfa^ 

residency, ato ^st specify^whei^stoexeMdOn^^ 
was. Aivdietosggsjobteined on affidavits mt’! 
descsribhig btlwv resu{dnce was set aside 
motion* :t ‘ i 

The UrRiii^ OpRtldi description in not su 
by a stateino^^^^at^^e copy "8f 


Ctmmm Law Cowrit 

t^at'^^eiidant afterwards told 

2J?*, 

tnngas may issue withiiA a reasonable 
the expiration of a previtos writ of summons. 
Peyton v. Wood, 4 D. St L. 19; S. C. 15 
M.&WoQOS. ■ /■ ■■ J 

RJBCTMENT. 

1. Service, — On a motion for judgment 
against the casual ejector, where other ttoh 
personal service is relied on, the affidavit 
should state in terms tliat the deponent “ served 
the said B., Me tenant in possession, 

8c c., and then detail the facts which it b spuglit 
to substitute for personal service. Doe d. 
Pigott V. Roe, 4 D, & L, 88.. 

2. Service. — Secretary ofraUwoyeompany.— 
Personal service of a declaration in ejectment 
on the secretary of a railway company who are 
in possession of land sought to be recovered, 
is, under the 8 & 9 Viet. c. 16, s. 135, sufficient 
for a rule absolute for Judgment against f he 
casual ejector. Doe a. jSurf^ess w Roe, 4 
D. &L. 311. 

3. Consent rules» — Adverse titles.— Amend- 
ment . — Where two jiersons delivered separate 
consent rules in ejectment, each claiming to 
defend as landlord, the one for the whole of the 
premises claimed in the action, the other for a 
part of them, specifically named in the rule, 
under adverse titles, the court ordered iiie 
consent rules to be amended by confining them 
respectively to such parts of the premises as 
were really in the occupation of each party or 
his tenants. Doe d. Lloyd v. Roe, 1 5 M. & W. 
431. 

4. Particvlars . — In an action of ejectment 
for alleged breaches of covenants contained in 
a lease, the defendant is entitled to ])articulars 
of the breaches of covenant on which the plain- 
tiff relies. Doe d. Moystyn v. Eyton, 33 L. O. 
527. 

r*: Affidavit. — On an application for judt;- 
ment against the casual ejertoi" where proceed- 
ings have been taken under 4 Geo. 4, 0. 28, it 
does not render the affidavit irregular fo 
that a year's rent is due, if the affidavit also 
allege that there is no sufficient disti^ess GU lto 
premises to .satUfy .tojf .9'yiear’^ JEtae 

dem. Farmery v. Roe, 34 L. O. 81. 

,1 ABROR. 

^s5tyRmeii/*iii^crtm^/ case . — ^"llie eoukt; to 
motion and r esasonable grounds slfoto Waffle 
davit, permitted tbs jlaintiff in error-^ik'^fi 
criming case to aasigR errors without stteWdi^ 
id person. Murray it. [The Queen, ' 

) >. 'JljyiDENCB. 

Pleading . — ffTtoaetipn of tmspasif '^toii 
thrdb defebddntiii; vcrdlift^Ti* fod.M 

the^laintiffa^iy^^Oof the defenaanijl/' 

lye willing to g|Rf«|pp the advantage tofelP 

i-cc*r brsJL 



Anal^t\ca^^ Digest Cause lAsUtr^Middiesex^ 


tctfftet in liifi faVD^^ in^ Ord^ th^ tert&inftlci;^ 
fftv^n itjL tfyldeilice for tbe defence on 
n ftubfii^uent trial xAiidti \^ere not admia^tble 
on tibe foriner trial by reason of an erroi^ oom- 
imttM in tbe pleadinjfs. Spenber V. Harrison 
etnA others, 33 Xi. O. 2S4. 

, EXECUTIOX. 

!• Speedy. — A verdict having paaaed for the 
plaintiff at the trial of this cause, which took 
lace in the vacation, the judge granted a certi- 
cate for immediate execution. The same day 
the plaintiff gave notice of taxation of his costs, 
and on the following day taxed them, signed 
judgment, and issued execution ; Held, on 
motion to set aside the judgment and siibse* 
quent proceedings, that the plaintiff was regular 
in the course that he had pursued, and that he 
was not hound to take out anile for judgment, 
or to wait four days before proceeding to sign 
judgment. Alexander v. Williams, 4 D. & L. 
132, 

2. Arrest after death of juthjrnenf creditor . — 
A writ of ca. sa., issued in the life-time of the 
judgment creditor, may be executed after his 
death. Ellis v. Griffith ^ Id M. & W. lOO. 

Cnsj^srited in tin* judgniont ; Clove v, Veei,Cro. 

Car. l.>9: ThorDUghgood's ca&e, Noy, 7X 

3. Married wonwn. — Where an action is 
commenced against a fe7ne sole, who marries 
during the pendency of it, and the plaintiff ob* 
tains judgment against her in her name when 
sole, and she is taken under a ca sa. sued out 


"cmolt «nch jtidfgffient, the coort tvi& net 
cnar^ her' out W custody On the ^ound thn 
dke has no separate property. Bevnon v. JtMiga, 
t5M.&W. 566. 

CaM cited in the judgment : Doyley v, WUta^ 
Cro. Jac. 323. 

EXECUTORS. 

Scire facias. — Judgment . — ^Where executors 
move for judgment on the sheriff’s return of 
**niV^ to a writ of scire facias, the affidavit in 
support of the application must stats that pro- 
bate has been taken out. Vogel and another, 
executors of Ann Vogel, v. Thompson, 34 L. O. 
232. 

FI. PA. 

See Sale. 

HABEAS CORPUS. 

Accused party. — Coroner . — ^Where a prisoner 
is committed for trial under a magi«itrate’s war- 
rant, on a charge of murder, queere, whether 
this court can grant a writ of habeas corpus to 
bring him before the coroner sitting upon the 
body of the deceased. Setnble, per Coleridge, J.^ 
that they can. Such power wUl, at any rate, be 
exercised only where a case of necessity is 
shown. And this court refused the writ where 
the ground suggested was, that the party 
charged was to be identified before the coroner, 
and It was not shown that such identification 
could not be effected without producing the 
party. In re Cook, 7 Q. B. G53. 

[To be concluded in the next number.] 


NISI PRIUS CAUSE LISTS. 

KEMANETS FROM TRINITY TERM, 1847. 


Quteti’s 13cnr^. 

Middlesex. 


Sir H. Sydney 
JoltDSou, Son, and W. 
S. D. Ttamer 
!M. Fraser 
Adlingtoo and Co. 

end II 

JUfoisoil, Son, and W. 

C. J. J ones 
Becke 

Jnq. dLfffiris 
JXIinamfi Mi Pnrkeir 

teii!' 

Thomss Foller 

Letts 


(yiibiU S. J. 

RoXA Cl 

D-ivies S. J. 

Williams S. J. 

Bastone and another, exe- 
cutrix, &f. 

Fuide’j S. f, 

Crowther,ndxaor.,&c.(inj.) 


The Queen 
Becke ^ 
Moon (staged) 
Clerk (mj.) • • 
Neal (inj.) 
Flower 
Cowburn 
Bretin 
Tbe Queen 

m ^ 

Tod 


S.J. 

S.J. 


Macdonald (stayed) 
C^ope (stayed) 

Wiikinson (staved) 
White way (hij.) 

Hoss 

Wm. Toogood 
Edvrards and another, sur 
viving executors 
Craufurd 

Pansh and another 
Connop 


Hughes 
Ward ' 
l^askelyne 

Stmpsbn end another 
Bunn 

Tfau' JniEttos of I>evora 
King ^ t Ml 

Cutler and others 




Dt. Bolton 
Prom. Chester 
Prom. Mewai d 
Prom. Mordon end P. 

( 

Dt. Chadwick 
Prom. Campbell end 

• it * 

Dt. Williamson end IL . 

ScJ. fa. Wadeson 
Dt. Heltne and Johnson 
Ce. I^wis 

K. , 

’ ’Keftraey antt Co. 
Sb^ Btirfprfj' 
■rvodi. ind L, 

lodt.' itiubkMaoii ** 

Soi Fa Chilton and49ik.ii 

. f, r 

Pro. Fraaman and B. 





WpntuBT 

JMdget aad €3o« 
Swan 
C« Hobson 
*Weston 
Mawe I 

Pickering and Co. 
jC. Robson 
^Yiclc^ 

John Bell 
Harbin and W. 
Mortimer 
W. Lane 
Vallance and B. 


The Quoan 

^Knodnr ; S. J. 

Goodchiid 

George and awothfe S. X 

fOngo^ p.J. 

Gibbs ^ 

'Piekering 
X>oe.dem Jobbins 
Millie 
Hoare 
Johnson 
Baylis 

Lane and others 
Galt 


^IS.X 
S. J. 
S. J. 

S. J. 
S. J. 
S.J. 


' Johnson and others 

.Cinrlkig 

Riehara 


. _ nllpkdfe 
« Jobniroii; 
i Border 

Meux and another 
Gnat WesUm Rail* Go. 
Stlverlock 
•Wyld 
Vaaghan 


Tns. E« Lewis in jwrsDn 
'£• Lewis deft*s^ at- 
Dt In person [temsy 
Dt*. Lmris 

labow 

CtnUslie and P. 
Phillips 
Ca. BoUon and Go. 

Ejt. Colley, Smith and Go. 

Majfdes and Qo* 

Ca. Newbon and £. 

Pro. Sargent 
Pro. Hastings 


Hooper. Esq., and another Ca. Kilgour and P. 


S. J, Raworth 


Pro. Leete 


Parnell and T. 

King, elk. 

Alston, elk. 

Pro. Pbillipps and N. 

Strutt 

Parratt 

S. J. Blunt 

Pro. Elmslie and P. 

Jos. King 

Bidowell 

Gudge 

Dt. Stuart 

Haynes 

The Queen 

S. J. Irers and others 

Norris 

Gray and B. 

Doe ex. several dems. Pro- 



tbero and others 

Stiles * 

Tro. Eject. W. Smith 

Geo. Hall 

Winter 

Ackers, Esq. 

Dt. Abbott and Co. 

Geo. Brown 

Curlewis 

Angell 

Pro. In person 

R. K. Lane 

Smith and others 

Williams 

Covt. Gregory and Co. 

J. Benson 

Hamilton 

Sandfbrd 

Wilkinson 

Wright and B. 

Rogers 

S. J. Grazebrook and another 

Tres. Rhodes and L. 

Cell and H. 

Collings 

S. J. De Burgh 

Pro. Keane 

J, Aldridge 

Banting 

Meryweatber 

Pro. Baker and Co. 

•Wameford 

Doke of Branswick 

and 



1 Loneburg 

Pepper 

Ca. Crokor 

Te^lple 

Nicholson 

S. J. Knill 

Pro. Brace 

Stokes and Co. 

The London and Black- 



! wall Rail. Co. 

S. J. Scott and another 

Covt. Tvrrell 

John Bell 

Hoare^ 

S, J. Coupland 

Ca. Walker and G. 

Smith and Co. 

Reynolds 

Smallbone 

Dt. Raven 

Archer 

1 Lloyd, jan. 

S. J. Pvne 

Dt. Philp 

Grores. jun. 

1 Groves, admor., &c» 

Bell 

Pro. Chester and Son 

Scerd 

1 Wellsted 

Hodgson 

Dt. Beetholme 

S. J. and F. Lewis 

Bradshaw and another Manning 

Pro. In person 

Richard Hunt 

! Smith & another exors. &c. T r ae6 1 1 

Pro. King and A. [B. 

Lewis and L. 

Townshend 

Blaokbouse 

Tres, or Case Bucknoll and 

Dolman and S. 

Doe dem Howerson 

Franks 

'IVes. and Ejt. C, Robson 

W. Smith 

Grainge 

Oldfield 

Pro. Townshend 

Hall 

BurreU (a pauper) 

North 

Ca. Nelson 

Wm. Day 

Daw'son 

S. J. Macken 

Pro. Wright and Co. 

Wameford 

Duke of Brunswick 

and 



Luneburg 

Crowl 

Ca. Croker 

Hodgson and B. 

Oakley 

Gooch 

Tre. 9 . Hird and Son 

L. Norton 

Bingham, sen. 

Fisher 

'J'res. E. Clark 

Abbott and Co. 

Guest 

Charlton and another 

Pro. Weeks 

Thomas M. Pmrker 

Cterk 

Weiss 

Pro. \Vh if combe 

Same 

Same 

Morrison 

Pro. Hindman and H. 

Finch and Co. 

Cornii^ 

Hill 

Dt. Rickards and W. 

Wood and B. 

[Doe dem Hump& snothar Cullum 

Ejt. Jennings and Go. 


T^E EDITOR'S LETTER BOX. 

The Le^a/ jtlmauac, Yearbook, and Diary, 
for 1848^ m state. Any further 

infomatioii to Im cibnlained in should be 
sent UJtmbdiMfy, The pxospectus is now 
reedy; 

I5he H. fliinli^; Jje 

business ^ xxu^l^ 


■otprtBfctP i pSai f itww^ the f 
^•reioe weoid Mnply mak.it op. 



The observations on the Stamp Act from a 
Correspondent at Walsall are acceptable. 

#3r Several complunts have been recdvcd 
of the late or irregular delivery, and delay in 
the transmission by post, of The Xf^al 
Observer. Our leaders please to uMiee 
that a- change baa taliuia place in the publishing 
af the woirk. .Orders triundd nosr k* addrctaed 
to-Sfessra. A^-MmniistNlr Son, Law Booksellers 
and PoMMieiiiiy Sib BaU Yard, liaeola’a iifp. 
'Thaivtiie-'y .■ 

wffl'be aeiit byihit 
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DIGEST, 


SATURDAY, OCTOBER 30, 1847. 


Quod magis sd nos 

Pcrtinet, et nescire malum est» agitamus/* 

Horat. 


OPERATION OF THE COUNTY 
COURTS ACT, 


Those who have been vaunting of the 
successful operation of the County Courts 
Act appear to have been somewhat pre- 
mature in their announcements. The act 
has not been long enough in force to have 
given it a lair trial under any circum- 
stances, and the result, so far as tiie experi- 
ment has been tried, can scarcely be con- 
sidered matter for unqualified congratula- 
tion. Indeed, when the evidences of 
success are inquireil into, it will be found 
that they consist exclusively of a reference 
to the number of plaints entered and dis- 
posed of since the establishment of these 
courts. The new tribunals, say their ad- 
mirers, number their suiters by tens of 
thousands, and are, therefore, eminently 
successful ; and although many who argue 
thus have probably omitted to take into 
account the number ot cases disposed of 
in the several Courts of Request, which 
were abolished and the jurisdiction trans- 
ferred to the County Courts, it must be 
admitted that, in one sense at least, the 
conclusion founded on an estimate of the 
multitude of suitors is not altogether ill- 
founded. The income of the various 
officers connected with the County Courts 
has been heretofore derived from the ^y- 
ihent of fees, and, of course, the nmltipli- 
cation of plaints proportionaWy increased 
the amCunt of their incomes. The adopdon 
of this olijectionable and long exmdenaned 
in rehitkm to the oflioeirs the. 

CcMjnty created infeitd 

much exaggerated, are currrenf, as ettdt 

VoiL. xxnv; No. 1 , 025 . 


ingenuity manifested in construing the 
schedules and rules so as to multiply the 
number of payments — the indisposition to 
relinquish the claim to a fee in any par- 
ticular case — and the sordid spirit displayed 
generally by the officers of every grade. 
Whether the complaints arising from this 
source are well or ill founded, they have 
become loud enougl) to reach the govern- 
ment ; and we understand her Majesty is 
about to issue an order, with the advice of Imr 
Privy Council, directing that fixed stipends 
shall in future be paid to the judges, clerks, 
and bailiffs of the County Courts, in lieu of 


fees. By this proceeding, it must be ad- 
mitted, the new courts will be placed on a 
better and more satisfactory footing, and a 
scandal removed from the administration 
of justice. 

The order for t!je substitution of fixed 
salaries instead of fees is authorised by the 
?39th section of the act, which provides, — 
** That it shall be lawful for her Majesty, 
with the advice of her Privy Council, to 
order that the judges, clerks, bailiffs, and 
officers of the courts liolden under this act, 
or any of them, shall be paid by salaries 
instead of fees, or in any mafmer other 
than is provided by this act/’ And the 
following section provides , — ** That the 
greatest salaries to be received in any case 
by the judges and derks ei' the courts 
holden under this act, .6hattbe 1,200/. by a 
judge, and 600/. by a clerk, excliisivf of 
aU salaries to his clerks eiii|>loye(l in the 
business of the courts, apd 
ihcideutal to his ^ce t^ 
it dlkH be 
her 









cape deem t defray trawHiiig 

ex^^eiises^ referen< 5 e to tlie aisse and 
cfr^mstaacibsi bf It will be 
bbi^rved that) ialthoogh t\x& maximum 
salbHea of judgea and clerks ai*e limited ib 
l»20(M!i and 600/. per annom, respectively, 
there ia no specification of the salary mt* 
the high bailifi^ wbo^ it is found in practice, 
has very onerous duties to perform, which 
frequently render it necessary for him to 
employ a number of assistants. We have 
not yet learned whether it is intended to 
pay the bailiffs, as well as the judges and 
clerkS) by salary, nor have we heard 
whether it is proposed to pay the judges 
and clerks in every instance the maximum 
amount specified in the act. Considering, 
however, that the business of the courts 
imperatively requires the exclusive atten- 
tion of those functionaries, the amount 
specified in the act can scarcely be deemed 
extravagant in any case, and by substitut- 
ing those sums for the fees, the emoluments 
of both judges and clerks in man}' of the 
metropolitan and other populous districts 
will be reduced one half. The districts in 
which there is the smallest amount of busi- 
ness too, are, for the most part, those in 
which courts are hoiden at the greatest 
number of places, and in those districts 
there will necessarily be more time ex- 
pended in travelling than in more populous 
localities. Perhaps, on the whole, it would 
not be either just or expedient to regulate 
the salaries of the judges or other officers 
by the amount of business transacted in 
each particular district. The view which 
lier Majesty's advisers take on this point 
will be best understood when the order is 
published. it may be regarded as a 
fortunate incident that the advisers of the 
Crown are enabled to effect an alteration 
of t4\is nature without legislati ve assistance. 
There are other amendments, however, 
equally important and necessary, whicii 
can only be effected through the instru- 
inentalityvf another act of parliament. 

In a recent number (awte, p. 621,) wC; 
quoted a leading article from the Times,] 
founded on a police casoy from which itj 
appeared that ^ poor se^vai^t girl had beenj 


we^dbumei is supposed to aixttb 
under the 30lib;Becti(in of the mot^ which 
pravjklesnthat if the clerk or his partner 
slitall act as: treasurer, or high bailiftV os 
forany^pctr^ itir ihe c^ he sha|}i»r 
be liable to A pehalt}' of frO/. Now, whadU 
ever may have been the intentions of the 
legislature las to the employment of legal 
advisers in the new courts, we are by iio 
means certain that the superior courts of 
law would bold, that a person filling up 
plaints for suitors in the County Courts did 
not act as an attorney for tliose suitors, 
and therefore the apprehensions of the 
County Court clerks — even were they to 
fill up plaints gratuitous!}’— ^rnay not be 
quite so absurd as it is supposed. We fully 
j concur in the conclusion to which the 
I writer in the l\me$ has come, that “ a 
; County Court professing to administer 
justice without professional intervention is 
: a mere delusion, unless it contains within 
' itself, not only the means of cheaply and 
I rapidly determining plaints, but of assisting 
suitors in taking the proceedings that may 
be required.” If it w'ere practicable, how- 
ever, we can conceive no system more ob- 
jectionable than that of the public provid- 
ing legal assistance and advice for suitors. 
It would requhe a large army of paid 
law'yers, the estimate for whose salaries, 
we tear, would not form the most popular 
. item in the Chancellor of tiic Exchequer*^ 
budget. Every person conversant with 
the practice of an attorney knows, what 
lengthened communications it is often ne- 
cessary to have, even with iiilciiigcnt and 
educated clients, before the nature and 
particulars oi’ their claims Can be obtained 
with sufficient accuracy to justify tlie first 
step in ai» action — the issuing of a writ of 
summons. The analogous proceeding in 
the County Courts requires, at least, as 
^inucli preliminary investigation. The 59th 
section of the act provides, tiiat the plaint 
slaall be entered sUiiiny tike stibslancf of the 
action, and thereupon the summons, stating 
the substance of the action, shall be issued 
under the l^ehJ of the court ; whilst the 
rules of practice for carrying out the act 
direct, that where the claim exceeds 6 A,' 


defrauded of half^a-crown by one of the j the plaintiff' shall deliver certain copies of 
harpies who swarmi abg^Ut the new courts the statement q/' the jmtiiculare of tike de* 
under the papie of pgepts, uppn pr^tenpe mand or cause of action, one copy of which 
of assisting her to fill up a plaint for the is to be annexed to the punimons. 
recovery of a small sum due to her for person undertaking J;or£U up the plaint! 
wages. It is stated, .arid Wie bdieve cor- and particulars of demas^ correctly, lauste. 
reetJy, the , clerks refusq; tq fill iliereforo,*be folly i|>oiuiessed of the natAile 

plaants, apddecla*^ they would of<,the plamtilTs claN# M well ^s; of 

a penalt}^fo^ so doing,*’ The liability to a] precise items of which it fis comiiesed* 



Operation of the OomOp CoiP^ and Tenant. W 

Thia can ■ only ibe obtained by a petkmal Wg plaiatfei but tlite f 
dommunicatiott with the plaintiff, nt 'atMfie tliat- the 'cause* of 

one< equally well informed as to< the footsj tvh/.y ’ * 1 , * ‘ *1 

and Ih a dourt where several hundred ^ ^ 

blaints are entered in a week, it may be ^ ^weper aqd his cu^tomer^ every ordec 
oDuoeived how large a staff of offiders would ^ of gopas constitutes a dkitftidt 

be requisite to conduct thie preiiminary in- which the tradesDUM^i 

vestigation; the time of the officer* be it enter a separate plainirf 

remembered, being at the command of the therefore, claims to any amount 

suitors, a proportion of whom, it is not tm-^ recovered in the new courts, only* 

reasonable to suppose, may be stupid and ^**6 that the contract sought to ba 

wrongheaded. It is not in the preliminary by each particular plaint does not 

proceedings alone, liowever, that the suitor f ^^^ed 20/. Be this right or wrong, if it 
requires assistance. A suitor — like the continue, is it not quite monstrous 

maid*servanc whose case properly and pro- ^ jurisdiction so extensive and im- 

fitably excited our contemporary’s atten- should exist without any power of 

tioli— •unacquainted with the law, tlie prac- ? A he most able and experienced 

tice, and the forms of proceeding, would judges of the superior courts^ sitting 

require advice and assistance at every chambers or at nisi prius, constantly 

stage, and if these were given gratuitously ^ judicial errors, which are remedied 

at the public expense, they might and an application to the court sitting 

would be claimed by eveiy suitor. The banco. As we have repeatedly had 
evil would be cruelly aggravated b}' the Occasion to observe, a considerable pro- 
remedy suggested. It is not to the officers portion ot each lerm is occupied in the 
of the court the suitors must look for common law courts in entertaining and dis- 
assistance, but to professional advisers cussing applications of this tiaturc. It is 
selected freely, and remunerattjd reason- disparage the judges of the County 

ably with reference to the time and atten- Courts to say that they are not infallible 
tion expended on the causes entrusted to any more than other judges, and it is quite 
them. Whether the remuneration should plain that, acting independently of each 
come wholly from the pockets of the un- >thcr as they do, and having no oppor- 
sucoessful suitor W'e shall not stop now to' tunities for consultation or the interchange 
discuss. It is quite obvious that the in j opinion upon points of difficulty as they 
adequacy of the fees now allowed to prac- arise, there can be no approach to unt- 
titionersiii the County Courts operates, in forinity of decision amongst this numerous 
the great majvorby of cases, as a [irohibition body of judges, unless an appellate jurtsdic- 
against the employment ot professional as- tion be established. That it will come to 
sistance, and not only impedes the useful this may be pretty safely predicted. It 
w'orking of the; act, but, to repeat the is to be lioped the alteration will not be 
forcible language of the 7'imcSy renders the delayed until the administration of justiiife: 
adminisiration "of justice in the County i» the new courts becomes a bye-wordv ’ 
Courts a mere delusion.’' 


When tins matter comes to be considered qF LANDLORD AND TiSI^ANt, 

by those wljose province it is to suporin- 
tend the administration of justice, as we, 

trust it may be before the next se ssion of| i>etbrmination of ybably tenancy.,. 
parliament, there is another branch of the Tub question whether a tenancy from 
subject which must not be ^allowed to year to year can be legally deternlined by 
escape attention. The avowed* intention a notice to quit expiring at the end of thfer 
of the legislature was, that the County first year, or whether it enures for tiro' 
Courts should not have jurisdiction in any years certain, is one on ‘Which gr^at dtftp 
case where the subject-matter in dispute ference of opinion has long prevailedi ' Tlie', 
exceeded 20/* The act has received a point has been exprefs^ly- debided^'^^l^^^ 
construction, however, which enables^ a Court of Queen’s Bfettch,' in 'a case vety-^ 
plaintiff'claiming more chan 20/# to divide 

his claim- into separate parts, and bring ; Upon ihe authority of 
distinct suits for the recovery of each part* ^ . 2 Blac. SW j ' Seddon p^". 

TSie eSrd section of the act* (9 & 10 Viet, a^fop, ‘6 T. RV 
c.d6,Vit is ttue. prohibits the division ?pt z ^ 

a cause of ad$ion ** for the purpose of tnul- ^er^pf Hsrifirdshiret 1 

fi B 2 V 
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dos 

recently * reporfa ^';^ an^ It^e ' jii^^ent ; )^olll£ll 

iotjuBStes that, it oaknpwn to, tl^ | d^ifairminatiati, 'W Catiei 


^urt tb^bi^a deci^pn iiii|^h£ 
at Tariance with an iinpre^op.Wnich pad 
pirevaousl^ prevailed in Westminster 1^11, 
and wluch, perhapst derived some counte- 
nance hrom an opinion supposed to he en- 
tMtained by the late Lord Tenterden. 

The facts upon which the judgment of 
the Cdtirt of Queen’s Bench was founded 
were shortly as follow; — The defendant 
(Smaridge) held a house and land under 
an agreement with the lessor of the plain- 
ttff> (Clarke,) for a term which expired at 
Xiad^*day, 1842. After that dais Smaridge 
continued to hold without any express 
agreement, and paid the accustomed rent 
due at Midsummer, which was accepted 
by Clarke. Before ^lichaelmas, 1842, 

Clarice gave the defendant notice to quit 
at Lady-day, 1843, and the defendant re- 
faaing to quit pursuant to this notice, an 
action of ejectment was brought. 

On the part of the defendant, it was 
contended, that a new tenancy from year 
to year commenced after Lady*day, 1842, 
and that such a tenancy must necessarily 
be for two years certain ; and in support 
of this view several cases were cited, which 
were afterwards disposed of in the judg- 
ment of the court, upon tlie ground that in 
all ^diose cases it appeared either by the 
pleadings or the evidence, that there was 
to express contract, preventing the legal 
determination of the tenancy at the end of 
the first year. The case of Bishop v. 

Moward^ was especially relied upon, in 
.which Lord Tenterden appears to have dif- 
fered from, although he deferred to, the 
lopiiuoii of the otJier judges of the Court of 
<biieelk s Bench. 

- = ; The court, in noticing the case of Bishop _ . 

observed, that it did not touch j justice enjoys no exception from the rtile 
question when a yearly tenancy may j that what is the subject of too much 
W'deicrm hied, but only went to show that ' familiarity must become contemptible. 

imlding over and subsequent payment We must, however, protest, at tlie outsdt, 
lof rent as rent, a tenancy from year to year against the incipient disposition 
is created. Upon the princip^ point Uie to appeal to the mob of a public 
^tort^ aft^r deliberation, laid it down, as a against the clecision of one of the County 
of jaw, th^t /Va ttoancy f^^ year to Court Judges. Thosesuitorsmostdistih- 
y^ i«,3l^termin.ajt>lja guished for their busy and meddling pirb- 

quit pensities may be always keeping 

half a,year tpe, thq, y^is/' indebent agitatioh oh the subj^Ot of ale^l 

There is no reasem, it was why the jfndghien^ by wHicIlorie of the^^ 
tenancy should not be determined at the he^essariTy, jbe ‘ l^ ddndt ^l|y 

as the tod of the pracitiice sotl 6f 

any subsequent year, upIfeWl thd 'topell^^ 


tfphiv ah df hi! the 

the ‘ court declairod^ that ' Ir would' *be 
absurd in principle^ and ihcohsisteiit 
the nature of the contract, to hoTd^ dhrat * a 
tenancy exists from year to year, detto^ 
minable by a half year’s notice by either 
party, and yet to hold that neither can jgiee 
such notice during the first year.” Upon 
these grounds, judgment was entered for 
the lessor of the plaintiff in the action of 
ejectment. 

PUBLIC INTEllFERENCE WITH 
JUDICIAL DECISIONS. 

Not satisfied with the power of taking 
the law into their own hands by acting piv- 
fessionally for themselves, there is a por- 
tion of the public that would seem dis- 
posed to interfere with the office of the 
judges. In a case of recent occurrence 
at the Westminster County Court, a de- 
cision which w’e believe to be as strictly 
legal as we are sure it w’as perfectly con- 
scientious, has aroused the ire of some ini’- 
dividuals who have got up a public meet- 
ing to call the judge to account for the 
course he thouglit proper to follow\ We 
are not surprised that parties whom the 
legislature has flattered into the belief 
that they are fit to be their ow’n profes- 
sional advisers or advocates, should carry 
their atnbition so far as to imagine that 
they ought to be their ow^n judges. 

It is in the natural course of things that 
the public should fail in respect towards a 
tribunal which the legislature has teken 
care to deprive as far as possible of ell 
dignity; for even the administratioii' of 


2 Bam.. & Crea. 100. 


corrup''fing (>r 

the gentlemen adting' as judges of 
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jr.,,a«^,«KM4»y t^ A] S^t^ Cam 'o % ; 

tiedf ‘ TETiO^ ing.c^ Pdriieito Actions^ uAtHPfaiMiiM 


i^nl^nt«,wer^ jbe TWS^dt 

wj^ aflimnist^r th'Q law p rigTit to 
protwtcd against impertinence which th _ 
p^tinot> popsistently with their own dignity, 
either answer or take notice oF. it has 
hl^n long the boast of this country that 
the'^jAidges are made independent of the 
Crown itself, and surely, if they may not 
be taken to task by her Majesty the Queen, 
they ought <} fortiori to be preserved from 
the dictation of his sometimes unreasonable 
majesty the People. 

Questioned, as it is, in a manner w^e 
wholly disapprove, vve have not thought it 
necessary to enter at all into the consi- 
deration of ykr. Moylans\sx\w, which has 
given offence to those, some of whom— ras 
he owed his present appointment to their 
suffrages — must, we suppose, be called his 
constituents. Tlic danger and folly of 
making the office of judge Selective, as it 
was by the act under which Mr. Moylan 
was origliialiy placed on the judicial bencli, 
might have been very awkwardly illustrated 
in this case, had a gentleman of less 
firmness occupied Mr. Moylan s present 
position. We think him perfectl}^ right in 
declining to compromise the dignity of 
the office he holds by tendering any 
explanations to a self-constituted court of 
appeal, of ivhoso incompetence and want of 
jurisdiction he must be thoroughly satis- 
fied. Had there been any reasonable 
grounds for believing that he had acted 
either partially or illegally, there are pro- 
per means fur representing his conduct in 
the quarter qualified to deal with it ; but 
the attempt to get up an excitement 
against him, through the medium of a 
public meeting, is so obviously indecent, 
that we cannot help suspecting motives 
of private malignity. The Lord Chan- 
cellor and the Secretary of State have, it 
is said, received communications from Mr. 


Ifotes. By "W* Finlason, Esq:, of tlii 
Middle Temple, Special Pleader, 
don: Stevens and Norton, 1847'. 

211. . 

This work is designed to elucidate the 
principles of pleading as exemplified ini 
cases of most frequent occurrence in praq* 
tice. Mr. Finlason observes that— 

It is unnecessary to point out the advan* 
tages incident to the plan upon which these 
pages have been composed ; advantages, s0 
well illustrated in the Ztcading Ca^es of the 
late Mr. Smith. It was conceived that such a 
plan (affording at once the best means of elu- 
cidating principles f and of illustrating theit 
jiractical operation^) would be especially appli- 
cable with respect to pleadings in which the 
principles and the practice are peculiarly asso- 
ciated, and in which a work on such a plan 
appeared likely to .be of some use both to the 
student and the practitioner.” 

*The author, in illustrating the system of 
pleading, has referred not only to the new 
rules and the decisions thereon, but to the 
earliest authorities on the subject. For 
this purpose he has resorted to the older 
reports and Year Books. He says. 

It was deemed j)roper to confine this selec- 
tion of cases to subjects of most common occ«r- 
rence in practice j such as the nature and apr 
plication of the action on an account stated# 
for money had and received, for use and.occui* 
pation, and of debt for rent, together with 
inode of pleading the usual defences m the 
latter actions, and in actions on bills of ex- 
change — the form of pleading certain defences 
partaking of the nature of accord, &c. 

As it may appear that the notes extend to 
a length not, in every instance, exactly pri>- 
portioned to tlie intrinsic importance of' the 
cases illustrated, it may be obsjerved thatr^this 
has arisen not only on account of the reason 
already referred to, but from an anxiety to 
elucidate thoroughly the principles involved, 
and to render the notes as complete possible, 
Jiloyldns assailants ; but w6 are sure these ^7 those principles to every practical 

liigli officers of state will suppom: the judge likely to arise.^ 

of the Westminster County Court in a Mr. Finlason has' also treated of tfiit 
firm discharge of what he has reason for large amount of litigation which has arisen 
believing to be bis duty. It is, at all events, on the liability oF Provisional Comihittiie- 
moilt unfair to endeavour to damage him men and the perplexing problem in 
in general estimation at a public meeting, difficult departinentof jpleading--^theji^- 
\where an accurate estimate of all the cir- ftss'Co ac/tons. « 

/xurpsiances could not be jTormed, uriless 


..attention ^as draw to all the proceedings 
^d the tipoh vWSiich 

fpiinded. ; ^ _ 


The 'Heading csses^Viitolected^^ 
ere^h^ following 

y. Pale, 3 ,Crok^ 69. 
JR^coeA Y. iPo^ 

Chamberlyk v. Delarwe, ' 
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^iftf^rstake v}MbVg^til ^ 'ri'R., 

V.’ King, Cfd; Hlz. 775‘. ' ” ' 

ji^oods V. Duke qfArggll, 8 Jur. 62. 

Lake 'V. Samb, 9 iwr. 29 &, 

« 

The notes ate able and topious. 


NEW STATUTES fiPFECTINOx ALTERA- 
TIONS IN THE LAW. 

JOINT STOCK COMPANIES. 

10 & 11 ViCT. c. 78. 

An Act to amend an Act for the Repfistration, 

Incori>oration, and Regulation of Joint Stock 

Companies. [22d July, 1847*] 

By the 7 & 8 Viet. c. 1 10, it is enacted, that 
on the complete registration of any company 
being certified in the manner prescribed in the 
said act it shall be lawful for such company, 
amongst other things, to purchase and hold 
lands, tenements, and hereditaments in the 
name of such company, or of the trustees or 
trustee thereof, for the purpose of occupying 
the same as a place or places of business of the 
said company, and also (but nevertheless with 
a licence, general or special, for that purpose, 
to be granted by the committee of privy conn- 
dl for Trade, first had and obtained,) such 
other lands, tenements, and hereditaments as 
the nature of the business of the company 
may require : And whereas doubts have in 
certain cases arisen as to the meaning of tlie 
said provision, and it is expedient that such 
doubts sliould be removed, and that further 
provision should be made as to the granting 
of such licences as aforesaid by the said 
committee of privy council : Be it therefore 
enacted — 

1. That any company, having obtained cer- 
tificate of complete registration, being desirous 
of holding lands, may apply to the Board of 
Trade for a licence, who may, if they see fit, 
grant the same. 

2. That accounts of licences, renewals, ex- 


'Winded j * < > im* < • f 

Aikd if the said e6th})aBy be dissolved, 
itfoorpdrlded'by act 6f parliament, ol* bytt^ 
chartei' or by the Queen’s lettere patent, oir be 
in any way withdrawn or supposed to be 
dtinrn firom the operation of the said act, the 
promoters of the company shall forthwith give 
notice thereof to the registrar of joinUi^^k 
comfiatiies. 

6. If any alterations are made in particulars 
registered, they shall be returned within a 
month to the registrar, under a penalty of 20L 

7. That it shall not be lawful for the pro- 
moters of any company, or for any person 
connected with any company, at any time be- 

j fore such company ha*? obtained a certificate of 
'complete registration under the said recited 
act, to issue or ])ublish or in any manner ad- 
dress or cause or suffer to be adarea^'cd to the 
iniblic, or to the subscribers or others, any 
prospectus or circular, handbill or advertise- 
j ment, or other such document relative to the 
I formation or modification of the company, 
containing any statement at variance uith the 
particulars which may have been returned to 
the registrar of joint-stock companies under 
the said recited act or this act, nor to issue, 
publish, or in any manner address or cause or 
suffer to be addresscil to the public, or to the 
subscribers or others, any such pni'^pectus, 
circular, handbill, or adverti'«*eT> ent, containing 
any statements of particulars which are by the 
said recited act or by this act directed to be 
returned to the registrar of jomt-stock com- 
panies, until such particulais have been so re- 
turned; and if any prospectus or circular, 
handbill or advertisement, be issued, pub- 
lished, or addressed to the public, or to the 
subscribers or others, contrary bento, any 
]>romoter of the company shall be liable for 
each and every such issue or publication to 
forfeit any sum not exceeding 20i. 

8. Penalties under this act to be sued for as 
under recited act. 


tensions, &c., be annually laid before Parlia- 
ment. 

3. That licences panted before the passing 
of this act be’deemed valid and effectual for the 
purposes therein expressed. 

4. That so much of recited act as requires 
the return to the office for registration of joint- 
stock companies of a copy of every prospectus, 
&c., be repealed. 

5. That in addition to the particulars which 
the promoters of every such company as afore- 
said are by the said act required to return to 
the said office for the registration of .)omt-stock 
companies, when and as from time to time 
they shall be decided on, such promoters shall 
also return# and they are hereby required to 
return, to the said office, the follomng addi- 
tional particulars, so soon as the same shall be 
decided on ; (that is to say,) 

First. The amount of the proposed capital 

^ of the company s 

Second. The amount and numbw of the 


INJUSTICE AND IMPOLK^Y OF CON- 
VEYANCING STAMPS. 

To the Editor of the Legal Observer^ 

We have several law societies (metrojiolitan 
and provincial) expending their energies in 
attempting to effect reforms in our civil and 
criminal jiirisjfnidence, and that with regard 
to which are very difficult of 

remedy, inabtnuch as they are the almobt natu- 
ral products of extremely artificial agencies 
employed in the maintaining a highly artificial 
state of society. 

The attention of these societies should be 
directed to one grievance of considerable mag- 
nitude, affording a wide margin for alteration, 

' and to which, pnder a vigorous effort, there is 
good hope that they will be successful. I 
allude to the Stamp Act, 65 Geo. ,3, c. 184. 
** Momtrunk and of which, we may 

truly say, lumen ademptuma* To no- 




4|i]^ 9St t^e and? 

the difficulty of its interpretation^ ta^i.an in-; 
?ia£ its 
for ft imrtyi 

fttnfc. vsjry ■. :g€^nerftl ftpidflmipiTTsWtftssft -of 

^Qimh- frbreft years since be ixw^agi^d eert^n 
'C^^ybplf premises to secure ;£ 23 P i,,tHe,;inwt- 
gSgeSj died ; his executors want ttp > divide the 
^tatei and my client is novy eallnd upoa j|o 
pay off the incumbrance. To do thi8j,,he is 
-compelled to effect a transfer;, andf in order 
to rcover the expenses of the new transaction, 
and ftn arrear of interest^ to borrow the fur- 
ther . sum of £60, and charge new premises. 
Now just look at the table of fees, under 55 
Geo, 3, aforesaid,—- 

t. • £ dL 

^ iipecial deed of covenant to sur- 
; render and for title . .115 0 

(A follower, with difficulty avoided) 

V Admission of the trustees of the 

legal estate ... . . . 10 0 

Surrender by them and execu- 
tors, and further charge, and 
further security (£60), 306\, 

35^9, . . . • 3 5 0 

One follower stamp . . 15 0 

Admission of the new mort- 
gagee' .... 100 


£8 5 0 

or nearly 15 per cent- on the further amount 
borrowed ! this £8 5.9. Od, (to say nothing of 
•the sheep-skin) he has paid. Now add the 
solicitor's costs to the Chancellor of the Ex- 
chequer's ; then tell your client, that when 
his six months’ covenant becomes due, the 
same thing may again occur. I have known 
^^ores of small transactions like this one, in 
which the solicitor’s fees have been volun- 
tarily reduced nearly one-half, and that ])rin- 
dipalJy on account of the excessive amount of 
stamps, 'ilie Gliancellor of the Exchequer 
may de[»end upon it that it is a triangular evil, 
and also “ roljs him the exchequer;” for if 
excessive ])unishments amount to an abroga- 
tion of the/ enactment which inflicts them, so 
these excessive stamp duties Inive the like 
effect, by stifling transactions which \vould 
otherwise bring money into the treasury. 
Watmlf^ CJciiiiberA^. J. P. 


advocacy pPj ATJ’QRNEYS in toe 
INS6i;V]gNT\^l8itdR^^ 

.x-y '.Sj 

Referring to an artiicto in. last 
ber, p. r^ipgi to,tbe)^e£e^t ,c^nge 

in the law by which the insolvency business 

j R^ug^ta’/s R^t has ^e^n 

ferred from the Raukrupty,. fo tl^e Insolvent 
Debtors’ Court, we hwe to notice the claim 
which we expected would be made on the part 
of the attorneys to be heard in those cases in 
which they have been accustomed to appear 
before the bankruptcy commis8ioxier8, |iow 
transferred to the insolvency commissionei^. 

In the matter of Mewbum, an insolvent, (Mr. 
Lewis f the solicitor, appeared to oppose the 
application. 

Mr. Commissioner Harris declined 'to hear 
him, observing that his learned brethren i^d 
himself had decided that no attorney could 
allowed to act as an advocate in that court; 

Mr. Lewis, without commenting upon “f he 
decision of the court, begged to observe that 
he had oflered a brief to counsel, who declined 
accepting it in consequence of the fee which 
jthey had fixed upon as their own rate of re- 
j muneratioii not being inarke.fl upon it. 

The Court observed that it had potbing 
whatever to do w'ith the ^ arrangements' ^of 
counsel, and refused to listen to Mr. Leviisi ’ 

Another question then arosfe. The aiiipctat 
of the insolvent’s debts was £467 ; but seforpff 
reduced it to below £300. l^'he cominissioaier 
doubted whether the sets-off could be allowed 
any asscssment^in the amount of debt,. 
case was therefore adjourued to the .$l0th 
I instant, when the matter will be arguedn^y 
counsel. 

We understand that tbje geutlerqep of the 
bar, practising in this court, ^ baye arifaisged 
that the usual fee of two guinei^Sj^hppld ip the 
eases in question be reducecl tq pnp guiitpa. 


LECTURES AT GRAVS 

I 

iiEAL TROrEhTY AND CONA^YANCINO. 

. ^ : Th e Lecturer on the.. La>v of -Real Property 
. «md CopTOynneing will deliver his introductory 
lecture iii Gray’s Inn Hall bn Thursday, the 
' November, 13,47, at half-pa^ 7,. pqd will. 

* ; pi^ipiinue tiie. course, of lepture^ exercise?,,^ land 
; qu ^every Monday, :a«d 

, and . mdusive of, , Thuf 
Oftflembey at the 


f fifii mu In 

' (fetlafftstfeas. 


ANNUAL REGISTRATION OB' A'rTQR- 
NEYS. 

I 

W E have to remind! the London agents « tihat 
it will fadflitate the ’di^har^ of the duty of 
the antiiial they Will tibw 

iti the ‘ declfttatibiift^ bf/ their 
their own. Tiie*dxa^iba#6n' of rbsitiyi thotthknd 
hamCB ’ will of; = cntitse^f^eqhtoWB a^'^eeneidejESible 
^>eifod of; tiinei ' Th& cbrtMcetbs afreyW Jttiber- 
ei^lentv Wi^eady be 

completed till hR\js'beefe{>ac» 

■^illyhjWi’--*"^! Uir •■-ir*/ ..r>.7ri 

An alphabetical list MbOllld aedddipany the 
ttiClaSnUOfiS. *' * •" "" ' ' 



ei2 


JSxamina* 

■ v.v .■ 


q^' Attomeys^r* 


mCHAElAlAS HFM SXAMIN A3ia£l i 
OFATiOK^^ K ; 

l!%e Exmiam appointed. Cor the eanunina^ 
tkm pf person* applyini? to be * adndtted attor. 
HBjnV have fined Tuesday, the Ifth day of Nov. 
ifttct, at httiftpast''nine in the forenoon, at the 
Hldlbf the Inebrporated Lenv Society, in Ohan«^ 
Lane, to tahh the examination. 

Tiie articles of clerkship and assignment, if 
any/ with answers to the questions as to due 
service, according to the regulations approved 
by the judges, must be left with the secretary, 
081 or before Tuesday the pth Nov. 

Wliere the articles have not expired, l)ut will 
expire during the term, the candidate may be 
examined conditionally, but the articles must I 
be left 'within the first seven days of term, and 
answers up to that tirae>. I 

A paper of questions will be delivered to j 
each candidate, containing questions to be an- j 
swered in writing, classed under the several 
beads of — 1. Preliminary. 2. Common and 
Statute Law, and Practice of the Courts. 3. 
Conveyancing. 4. Equity, and Practice of the 
Courts. 5. Bankruptcy, and Practice of the i 
Courts. 6. Criminal Law, and Proceedings 
before Justices of the Peace. 

Each candidate is required to answer all 
the Preliminary Questions (No. 1.) ; and it is 
expected that he should answer in three or 
more of the other heads of inquiry , — Comfnon 
La^ and Equity being two thereof. 


otat^tsa oj Me JUQft Coa»rf« ; 


L/erdChan. 

■;:f; J^v/: 

Si^mring^: aitd 

Chwiice^ • • 

; Baiik^ptoy and Xb.^olvency, c. 102 • 
TitheaAnien^ttikt,^^^ , . ^ ,, 

Hemovalof Ppoi^ e.Al(> . « . « • 
Copyhold^ Gbrntnissibn Continuance, cv 
101 . . . . . • ....... 

Rating Stock in Trade Exemption CoxLr 
tinuanoe^ c. 77 • • . • «. 

Administration of Poor Laws, c; 1G9 • 
Colonial Copyright, c. 95, . 

City of London Small Debts Court, 
c. Ixxi. (Local) . . . . • 

Highway Rates, c. 93 . • 

Turnpike .\cts Continuance, c. 105 
Canal Carriers, c. 94 . 

Ecclesiastical Jurisdiction, c. 9S . 
Commons Iiiclosure Amend ment, c. Ill 
Marriages of Quakers and Jews. c. 58 . 
Carriage of Passengers by Sea, c. 103 
Joint Stock fJompanies, 


xxwm 


c. / i> 


m 

4U.: 

43t 

437 

469 

456 

471 

499 

500 
522 
540 
560 
562 
5S1 
610 


RECENT 


DECiSlONS IN* THE SUPE- 
RIOR COURTS. 


REPORT!: D IJY 


BARRISTERS 

COURTS. 


OF THE SEVERAL 


The number of candidates who have gi%'en 
notice of admissiofi for next term, including 
those who hav’^e obtained leave to add their 
nameis, is - - - - - - 200 

Of these, 41 have been already examined 41 

The number remaining to be examined 159 
But this will probably be largely reduced 
from various causes. 

THE LEGAL OBSERVER EDITION 

OF THE 

OF THE LAST SESSION. 

The 26 Statutes effecting Alterations in the 
Law passed during the last Session, which have 
been printed verbatim in the jiresent volume of 
the Ley€d Observer are as follow: — 

Page. 

l>rainage of Land, 10 Viet. c. 11 • . 94 

IncloBure of Commons, 10 Viet. c. 25 . 120 
Removal of Poor, 10 & 11 Viet. c. 33 . 313 
Abolition of Mastership m Chancery^ 
c; 60 . . . . . . , . . . . 236 

^ Threatemng Letter 66 • . • . 266 

Ckstody of Offenders, c« 67 . - . . 28T 

House of Commons Goats Taxation, 

^ • • • • • • a • c . “ ' If' ■ •.■639 

Juvenile Offenders, c. 82, 392 


Horn CbaiurllDr. 

Varfj/ V. Duncan. August 3 Sc 4, 1847* 

MISTAKE. — TAKING ISSUE PRO CONFRSSO. 

JVhrre defe admit llnd ohfaini tf an order that 
the plaintiff' should proceed in trial of an 
issue by a certain time, nr that in default 
the issue should be taken pro confesso as 
ayainst the plaintiffs and the plaintiff 
omitteds Ihroiiyh 7nistakf\ to yire notice in 
time of the trials an order to take the issue 
pro confess!) was refused^ and an extension 
of the lime for trying the issue teas granted 
to the plaintiff. 

The proceedings on the motion in this be- 
half before the Vice-Chancellor of England are 
reported antey ]). 407. 

Mr. Cooper, with whom were Mr. Walker 
and Mr. Elmsley, now rno\'ed for leave, which 
had been refused by his Honour, to make abso- 
lute an unsuccesijful order obtained by the de- 
fendant on the«9th of February, 1847, to. the 
effect that an issue, directed to be tried forth- 
with by an order of the 4th of November, 
1846, might be taken, pro confesso, in favour 
of the defendant if the plaintiffs should not 
proceed to the trial at the Middlesex Sitrings 
after Trinity Term then next. The last-raen- 
tioned order was for a new trial of an issue 
which had been orij^Dully directed to be tried 
by an order of the ldtb of December, ' 1844. 
Notice to proeeed^^widi; such new trial fovlli- 
witk having ^beeos^'-^enud by iSm deirndiuA 
upon the plaintiff, and the latter not having 



CkmeeUori^Bolls^ 
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80 ^proceeded, the defenaant oDtained the order 
liriufdi ^he 

'V3d8i>Chancelloir hra refused this siiQtio]i.^upm^ 
rounds that the camaon b^ 


tiff’s solicitor h^d niade a a ^ 

^_,i€e bv not giving notice tff tri^in ^e, 
aStl^ng that he was unawatv 'k^ the Order 
IttBftly obtained by the defenchmt^ and i 3 |>on >t^ 
nounds that the plaintiff had used every en- 
devour to rectify the mistake by immediately 
applying to a judge at chambers for leave to 
enter the issue mnc pro tunc, which conH not 
be obtained in consequence of the defendant’s 
r^sal to consent^ notwithstanding the plain- 
tiff’s offer to defray all expenses. They cited 
the case of Cashome v. Barsham,^5 Myl. & Cr. 
113, the principle of which was recognised by 
the Master of the Rolls in the case of Har- 
grave v. Hargrave, 8 Bearv. 289. Subsequently 
to the Vice-Chancellor’s refusal of the defend- 
ant’s motion, his Honour had granted liberty 
to the plaintiff to proceed to a new trial of the 
said issue, at the sittings after Michaelmas 
Term next. 

The Lord Chancellor, without hearing Mr. 
Bethell and Mr. Schomherg, who ap})eared for 
the plaintiff*, saicl, that the present case was 
very much op]) 08 ed to that of Casborne v 
Barshfm (supra), where it was evident the 
plaintiff* did not intend to go to trial. Here 
the plaintiff' wa*s anxious to proceed, and the 
defendant wished to take advantage of a slip. 
Now the court would always relieve where 
such slip could ])e satisfactorily accounted for. 
Undoubtedly there hail been here great igno- 
rance or negligence, but as soon as tlie error 
was discovercti, every step was taken to re- 
medy it. The motion must be refused with 
costs. 

IColls (STontt. 

HoMcks v. Howard. July 22 & 23, 1847- 


BREACiJ OF TRUST. — ANSWER TO DEFEND- 
ANT. — INOUIRY. 

The answer of a trustee, who had h abided 
ov*^ a trust fund to a co^defendant in 
the suit, hi/ whom it had been ajiplied to 
discharge iiahilities of the trustee to him’- 
self, is not admissible for the purpose of 
raising a case for inquiry as to whether 
the co-defendant had not notice of the 
trust. 

This was a suit to re, cover a trust fund 
under the following circumstances. The fund 
originally consisted of a pronussory note dated 
the l6th of August, 1938, and payable four 
years after date. The trustees were Mr. 
iSLnightly, a clergyman resident in Warwick- 
ahire, and Mr. Howard, a solicitor, practising 
at Cheltenham. Shortly before the time when 
the note became payable, an intgfition was 
fJormed of changing the trustees ;%ut as the 
change had not been completed at the time 
^hen 'the note became due, it was determined 
that thn money should he received by the old' 
tttrastees^ and by them vcver ^ 




ones. Tor this purpose a hill for £4fi)IS0, 

'tad payable seitimldl^s iKsie si;^, was trana* 
blitted on the 6th of -Aii^st, 1842, to 'Mr* * 
Knightly, by whom it ^ w indorsed ^nd 
war^d to Mr. Howard, with disectiona also < 
to indorse it ;and forward itto Messrs. 
clay and Co. in l40ndou. Mr. Howard re*; 
ceived the bill on the l6th of August^ and uyi 
the same day gave it to a Mr« Ridler« 
managing officer of the Cheltenham and Glou- 
cester Banking Company. The bill becanp 
due on the 23rd, and the proceeds were tfam 
carried to the private account of Mr» Ho\mrdn 
On the 29th Mr. Howard and Mr. Knightly 
sent an order to Mr* Ridler to invest the pro- 
ceeds of the bill in the names of the new 
trustees. At the time when the bill was on-, 
ginally given by Howard to Ridler, Howard 
had a credit given him by the bank for up- 
wards of £1,500; but this credit rested upon a 
bill accepted by Howard; in the interval be- 
tween the I6th and 29th, bills to the amount 
of £700, accepted also by Mr. Howard, were 
dishonoured, and there were at that tinoe 
known to be bills to a considerable amount 
accepted by Howard and soon to become due* 
Under these circumstances, suspicion as to 
Mr. Howard’s solvency was aroused at the 
bank, and Mr. Ridler replied to the order of 
Messrs. Knightly and Howard, that he could 
not allow Mr, Howard to draw out the pro- 
ceeds of the bill until the overdue bills were 
paid. Mr. Howard subsequently proved un- 
able to meet his liabilities to the bank. The 
present bill was filed by the new tmstees to 
recover the amount against Mr. Howard, and 
the bank, whom it was sought to make re- 
sponsible for the proceeds, upon the ground 
that Mr. Ridler, at the time when the bill was 
given to him, knew that it was trust property, 
Mr, Ridler positively denied the knowledge 
thus imputed to him. He admitted, however, 
the following circumstances, which it was 
contended raised a sufficiently suspicious case 
against him to justify inquiry. These circum- 
stances were ; — That Howard had asked Rid- 
ler to take charge of the bill for him ; that he 
knew Knightly to be a clergyman, and there- 
fore that it was unlikely that a bill which re- 
quired to be indorsed by him and Mr. Howard 
sliould be Mr. Howard’s own money, and that 
he had afterwards said that a great deal of 
the money in the hands of attorneys was the 
money of other people, not their cjjvn. 

Mr. Howard, by his answer, stated that He 
had distinctly communicated the fact of 'Ike 
bill being trust property to Mr. Ridler at the 
time of giving up the bill to hhn, and that it 
was carried to his account at the stdvice exf Mr* 
Ridler, and only to prevent the inconvenience 
of haying to get JVfo. Knightly’s ord<^ for 
subsequent investment of its proceeds, 
was so soon to take place. Mr. Howard !c;ottld 
not be examined as a ntoess m 
because the right of the pftdnttff ngrtart ^ttie 
bank depended ixpon Us 
Mr. Howard, who , was therefore an indiiqjKliu 
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Bui mr^si^^B 
urged .tl^e i^i^tra^ o$ tb^ an- 
swers was a sufficient reason for the court to 
direct an issue, tOi t^'^^ 
not the bank had notice of the trust at the 
time when tli^ note was dejpo^it^. 

Mr. Tamer end Mr. Qaodwe for the plain- 
tiffs. 

Mr. Kindersley and Mr. Smyth for Mr. 
Howard. 

Mr. Roupell and Mr. Heaihjield for the 
bank- 

Lord Lavadale, after stating the facts of the 
case, said that the plaintiff "was under great 
difficulty in establishing his case against the 
bank^ the answer of Mr. Howard had been 
drawn to his notice, but that answer could not 
be read against a co-defendant. There were 
indeed cases where the answer of one defend- 
ant might have an effect against another ; hut 
it could not be read as evidence against him. 
The defendants, therefore, were oUiged to re- 
sort to the answer of Ridkr, and though they 
seemed to admit tliat they could not succeed 
on Bidler’s answer alone, said that Ridler’s 
answer disclosed such a case, as w'ith the 
statements on Howard's answer would induce 
the court to direct an inquiry. His lordship 
then examined the admissions above stated on 
Ridkr’s answer, and ended by directing the 
bill to be dismissed as against the bank. 

(Sydjequcr. 

Hooper v. Treffry. Trinity Term, May 25, 
1847- 

J40?4£Y PAID. I^AILUKK OF CONSIDERA- 
TION. BILL. OF EXCHANGE. 

The defendant havirty some hark to dispose 
of applied it) the plaintiffs to find him a 
purchaser. The plaintiffs showed a sam- 
ple to T., tc^//o agreed to purchase the bark 
at £7 per ton, provided it was equal to 
sample. The defendant shipped the bark, 
sent the plaintiffs the invoice, and request- 
ed them to accept a bill of exchange for 
the price of the bark. The plaintiffs at- 
cepted the bill upon a del credere commis- 
sion. The hark was found inferior to 
sample, andT. repudiated the contract. 
The plaintiffs having paid the hill of ex- 
change when due: Held, that they were 
entitled to recover the amount of money 

^ paid for the defendanfs use. 

As^mpfit for money paid. — Plea non as- 
suhipsit. 

At the trial before the Lord Chief Baron, 
it appeared that the defendant, having some 
bark to dispose of, applied to the plaintiffs, 
who tvere bark and leather factors, to find him 
a purchaser. TOe plaintif& shoived a sample 
to one Thompson, a dealer In bark, at Edin- 
burgh, itho- agreed to purcheLile the bark at £7 
f^r tori, provided it wia eqiial to sample. The 
defendant shipped the bark, and sent the 
plaintiffs the invoice of it, and requested them 

accept a bill of e^phangej^. payable to the 


iCifdSr' of Bdliatiiqftiet and' Od..* fbr 
beh^g the piiee ctf ftie 

upon the •offer of a 'del cre^re ednUhisSliM^ 
I accepted bill; On thO ai*riVtd of thd 

Thompson foihid that it was inferiot ' to t]^ 
saUiple, and^ tefused ' to accept it. llie plaitl<^ 
tiffs having been Called on to pay the amoiftit 
of the bill of exchange, brought the pre^ttt 
action to recover from the defendant 'the 
amount So paid. The learned judge left it to 
the jury to say whether the bark corresponded 
with the sample, and they found it did not, 
I and returned a verdict for the plaintiffs for the 
amount of the bill. A rule nist having been 
obtained to enter a nonsuit on the ground that 
the action was not maintainable against the 
defendant, 

Gurney and Baddeley showed cause. The 
consideration upon which the plaintiffs ac- 
cepted the bill having failed, they are entitled 
to recover the amount as money paid to the 
defendant’s use. It is said that there is no 
privity between the plaintiffs and the de- 
fendant, and that the plaintiffs ought to have 
sued Thompson, but the fact of the bill having 
been accepted by the plaintiffs at the request 
of the defendant is sufficient to enable them 
to maintain this action. 

Crowder in support of the rule. Tlie action 
is improperly brought against, the defendant. 
Thompson is the person who is liable to re- 
pay the plaintiff, and he could then re- 
cover the amount so paid as special damage 
in an action against the defendant for his 
1 breach of contract. Between the jilaintiffs 
and defendant there is no privity whatever. 

Pollock, C. B, The rule must be discharged. 
The bill was drawn by the defendant and ac- 
cepted by the plaintife at the defendant's re- 
quest. That is sufficient to create a privity 
between them. The bark turned out to be 
inferior to the sample, and Thompson in con- 
sequence rejuidiated the contract, so that the 
consideration upon which the plaintiffs ac- 
cepted the bill wholly failed, and as they WTre 
compelled to pay it when due, they are en- 
entitled to recover back the amount as money 
paid to the defendant'K use. 

Alder son, Rolfe, and Platt concurred. 

Rule discharged. 

iSankruptej). 

In re Glover. 20th October, 1847- 
TUADER debtor’s SUMMONS UNDER 1 & 2 
VlCT., C. 110^ — PRACTICE. — SUFFiCIKNCV 
OF NOTICE. — SUFFICIENCY OF BOND. 

A notice accotnpanying affidavits of suffi- 
ciency by sureties need not state that the 
sureties are housekeepers or freeholders* 
When a bond proposed to be given under 
the stat. 1^2 VicU, 110, in addition to 
the ordinary condition prescribed by the 
ktatMe, contmned the words, ** or shall be 
released by the plaintijf in such action P* 
Held, that these words were surplusage, 
and did not invalidate the bond* 

The trader (Glover) was served with a copy 





fflf d ^ tbii: 9. notioe>; 

mg[uiri^ li^i|ied^ jpw^ant ^ acL^t, par*- 
Bj^Wt ^ ;tUe 1 , Mci., :c;. 11^ B, ao4 
wappseii^ to ffiOeic .i^ fiibond with,twoi^uue- i 
)^8v llia diebtor ^otice <>£ bis uatj^ntiq^ 

.pi^aent suchjbond to the comimssioner for ^ 
approval this day, whic^ noti^o was a<5- 
qpoipwied by office copieSsyof affidavits of 
rafficiancy by the sureties iu the usual form. 
Tbe bond being submitted to Mr. Conimis- 
isioner Evans for his approval, — 

The solicitor, on the part of the summoning 
^btor, objected, that the notice accompany- 
ing. the affidavits of sufficiency was bad, in- 
asmuch as it did not state that tlie sureties 
were housekeepers” or “ freeholders,” pur- 
suant to the rule of the common law courts in 
matters of bail. [Reg. Gen. T. T„ 1 Will. 4, 
r. 2.] In support of this, objection^ be cited an 
wonymous case, 1 DowUn^i^ p. 160, in which 
it was expressly held, that altliough a notice of I 
bail was accompanied by an affidavit, in which ! 
it was stated that the bail was “ a house- | 
keeper,” the bail might be rejected, as it was ! 
not stated in the notice also. There was a j 
second objection to the form of the bond, j 
The act of parliament provided that the bond 
should be conditioned to pay such sum or | 
sums as shall be recovered in any action or 
actions which shall have been brought, or I 
shall hereafter be brought, for the recovery of 
such deljt, together with such costs as shall . 
be given in the same, or to render himself to j 
die custody of the gaoler of the court in which j 
such action shall have been or may be brought, ^ 
according to the practice of such court, or , 
within such time or in such manner as the I 
said court or any judge thereof shall direct, 
after judgment shall have been recovered in - 
such action and in the bond now presented 
a further condition was added, contemplating ■ 
that the trader may be released by the sum- 
moning creditor from his debt. 

Mr. Commissioner Evam\ without calling’ 
on the debtor’s solicitor, said, I am not dis- 
posed to give eifect to an objection like that 
taken to the notice of sureties, unless 1 felt 
constrained to do so by some authority. The 
rules of the common law courts, in matters of 
bail, are not binding in tliis court in reference 
to trader debtors’ summonses, and no rules 
have been framed by the commissioners <jf this 
court under the statute 1 & 2 Viet., c. 110. I 
do not think the omission of the word house- 
keeper” in the notice of sureties material. As 
to the second objection, the bond contains the 
.condition required by the act of parliament. 
Some other words are addecl Vhich do not 
abridge the liability of the principal or his 
sureties, and may be treated as surplusage. 
If there is no onjection to the sufficiency of 
the sureties, I shall approve of the bond. 

The solicitor for the summoning creditor 
said, he was not prepared to deny that the 
sureties were sufficient. 

Gommissioner Then I approve 

of the bondi 
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PRACTICE. ; 

■ [CofieludedfrotitpaffedOB^Mte.^ 
INQUIRY, WRIT OF. 

Upon the execution of a writ of inquir}r 
refxted to the sheriff in an action for a malicious 
prosecution, in which the damages are under 
40s., a certificate under the stat. 3 & 4 4, 

c. 24, B. 2, to entitle the plaintiff to cqsts^ 
should be signed by the under-sheriff in the 
name of the sheriff and not in his own name. 
Stroud V. WattSi 2 C. B. 929. 

INTERPLEADER. 

Payment of money out of court pending writ 
of error, — Property taken in execution being 
claimed by the assignees of the debtor, who had 
become bankrupt, the sheriff sued out an inter- 
pleader rule, and an issue was directed, the as- 
signees to be plaintiffs, and the execution cre- 
ditor defendant; the money levied being, in 
the meantime, paid into court. On trial of the 
issue, the assignees recovered, but, the defend- 
ant having tendered a bill of exceptions, error 
was brought in the Exchequer Chamber. The 
court gave judgment, quashing the writ of error. 
The assignees then moved this court to make 
an order under the Interpleader Act, 1 & 2 W. 
4, c. 68, for poy merit of money to them ; but, 
before cause shown, the defendant brought 
error in the House of Lords. 

There being no proof that the last writ of 
error was frivolous, this court refused to make 
such order, pending the writ. King v. Birch^ 
7 Ci. B. 669. 

IRREGULARITY. 

Waiver. — haches, — Assignees of a bankrupt 
applying to set aside proceedings on the ground 
of irregularity, must come to the court within a 
reasonable time after notice of the irregularity. 

An original writ of fi> fa. and a testatum writ 
were issued out on the 23rd of Feb., and on 
the same day the defendants goods were seized 
! under the testatum writ. On the 26th, the 
i original writ, with the return of nulla bona, was 
j filed in the proper office of this court. On the 
I 25th, a fiat in bankruptcy was issued against 
the defendant, and on the 10th of March cre- 
ditor’s assignees were appointed. The plaintiff 
having made up the roll, on the face of which 
the original writ appeared to be regularly re- 
turned before the issuing of the testatum 
the defendant’s assignees applied to a judge at 
chambers, on the lOth of March, to ha-ve the 
roll amended by inserting the true date of the 
return of the ^a., and were ref^irod 

by the judge to the court: that this, was 

at most an irregularity,, and that a motion made 
on the 5th of May fqr that pnrposfi waa.too 
late. Buiierworth. y* Pulliams, ^ P* &. P. 

C(^rt Barm. 

..ISfeUB* 

tS Wrii"6f 
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counsel to the pleadings keed not appear 
the issue delivered. 

An issue in a cause to be ; tried before the 
sheriff pursuant to the stat. 3 & 4 4, <c. 42, 

s. 17, delivered svith a blank for the isitfe of the 
writ of trial, is defective. The defendant should 
apply to a judge at chambers to amend the 
issue at the plaintiff’s expense. It is no 
^und of Direction, that a blank is left for the 
rtfhtm Of the writ of trial. Jefferies v. YahlousJci '^ 

2 C. B. 924. 

judges’ notes. 

Sherffs* Cowrt. — 'Phia court cannot aid a 
party in obtaining a copy of the notes taken at 
a trial. 

An application for a rule that a defendant 
might be furnished with a copy of the notes 
taken by the judge of the Sheriffs of London’s 
Court on a 'former trial between the same 
parties, was refused. Parkkurst v. Gosden, 2 

C. B. S94. 

judge’s ouder. 

!• Rule of Court, — A motion to make a j 
judge’s order a nile of court, and for the costs j 
of the application, is absolute in tlic first in- 
stance, if made upon the affidavit required by ! 
Reg. Gen. T. T. 3 Viet. ^ Black v. JLoice^ 4\ 

D. &: L. 2S5. 

2. Judgment, — Attestation of conjCTj?.—- Hie j 

orders of the judges” of 12 th June, 1845, | 
printed mi/c, voL 14, p. 335, is not a rule of .i 
court, but a mere regulation for the guidance! 
of the judges at chambers ; and, therefore, | 
where a judge’s order for judgment bad been 
obtained on a written consent, signed by a de- 
fendant, and attested by an attorney acting also 
for the plaintiff, the court refused to set aside 
the order and judgment signed thereon. Dixon 
V. Sleddon, 15 M, & W. 427. 

And see Arrest ^ 1 . 


AQit tob tale ill afifilMtig; in tbe Tetm 

&dowi»g,^for aniaMainos to hear the appeiifli; 
Reg, v. ^^tiees if ^Qkeshire, 4 D. & L. 94. 

Cases cvthd in the jiidgfmeiit : Rex v. Jiistieea<ff 
Pemhfokesbire, 2 B. & Ad. .t91 ; Keg. v. Jiao, 
tices of the West Riding of Yorkshire, 1 G. fle 
D. 706 ; 2 Q. B. 505. 

3. Shareholder in a bridge , — Poor-raSa. — 
Commissioners were ap]K>inted by statute for 
building a bridge, the tolls to be vested in them, 
with power to contract for the building and re- 
pairs, and to convey the tolls to the parties with 
whom they contracted, charged with certain 
payments. The commissioners contracted ac- 
cordingly with certain subscribers, who agreed 
to build and repair the bridge ; and the com- 
missioners agreed, when the bridge should be 
built, to convey over in ]ierpetuity all the tolls, 
&c. to the subscribers, their executors, &c„ to 
hold as tenants in common and not as joint 
tenants, or as such subscribers should appoint. 

The bridge being built, the coinmissionerB 
b}'' indenture reciting the contract, assigned to 
the trustees in fee the bridge and tolls, upon 
trust to yiermit and suffer the snbscri])ers, thehr 
heirs and assigns, to take the tolls, and to have 
tlie sole management thereof, and to appoint 
receivers, Ike,, on condition that ilic substa*il>ers 
should make certain annual and other pay- 
ments, keep the l^riclge in repair, imy salaries, 
&c., and should in the last i»lace, yearly for 
ever, share all the residue of the tolls, ’ &c. 
among the 5ni1)scriber8 for the tiiiie being, and 
their respective heirs find assigns, prr>]>ortion- 
ably to their several shares and interests, as 
tenants in common and not as joint tenants. 
Proviso, that if the trustees, their heirs and as- 
signs, should adjudge that the subscribers had 
made default in the payments, &c., tliey should 


JUDGMENT AS IN CASE OF NONSUIT. 

A defendant is entitled to move for judgment 
as in case of a nonsuit, although the cause, on 
being called on for trial, ivas struck out of the 
list in consequence of neither plaintiff' nor de- 
fendant apj)earing. Allot t v, Bearcroft, 4 D. & 
L. 327. 

MANDAMUS. 

1. A parish clerk was dismissed from his 
office on a charge of misconduct by the incum- 
bent in Noy. 2841, who died in the year 1844. 
The clerk made written fipplications to the in- 
cumbent in the year 1843»and 1845, but could 
obtain no answer. A rule nisi for a mandamus 
to the incumbent to restore him to the office 
was obtained in January last, and it was stated 
»on the affidavits that the poverty of the appli- 
cant was the reason why an earlier application 
had not been made. 

He/d, that under the facts of this case, the 
application fair a mandamus waE not made to 
the court in propfet time. The Qheen r, XJifford. 
^ L. O. 228. 

Daekes, — Qt^er sessiQ^ the Epi- 

phany quarter sessions^ upon Objection to a nbi 


I not, during such default, ])e permitted to re- 
! ccive or solely manage the tolls, l)ut the trus- 
I tecs should receive and manage, the same, and 
I do whatever the subscribers ivere required to 
j do. 

I The subscribers entered into receipt of the 
I tolls, which 'W'ere taken, in part, at a toll-house 
[at one end of the bridge, in the parivsh of 
Putney. ?J, C, was proprietor of a small share, 
and was clerk to the subscribers, but was not 
appointed to represent them in any other man- 
ner ; nor was he an inhabitant of Potney. In 
a poor-rate for that parish, he and many other 
7 >ersons were assessed together as owners and 
occupiers of ’part of the bridge, which was 
situate in Putney. TJ, C- did not appeal ; and 
being summoned before a justice of one of riie 
metroptffitan police courts, disputed his liability, 
and contended that some persons were impro- 
perly insetted in the assessment, and (as the 
fact was) that some proprietors were on^ed. 
llie justices declined isstzmg a distress warrant. 

liiis cmirt giMteS a mandaixms, mailing 
upon the justice to. issue such warrant. 

Held^ hy Lord Denpiati, C; J., and Patteson, 
J., that H. C. might be distrained upon for 





the aad owit ebteift contrihuMoaes he; 
could, lirora the. said . euheceibere. Hy.Miir 
liaiua aud WighXwww that U. C: was at Ub 
e^U^ hahle foii aoiaie pordea o£ the. rate» and 
havipg appealed, . could not notr contend' 
that he was rated for . too munh, or that oth^ 
persons were improperly joined with hiin ns 
subscribers, or omitted. Reg. r. Paynter, 7 Q. 
B, 255. 

MARRIED WOMAN. 

See Execution, 3. 

MISDIRRCTION. 

Arrest. ~New trial, — In case for maliciously, 
and 'Without reasonable or probable cause, 
causing the plaintiff to he arrested on a capias 
under the stat, 1 & 2 Viet. c. 110, s. 3, the 
order for* which had been obtained upon an 
affidavit not fairly disclosing the natun* of the 
contract, for tlie alleged breach of which the 
defendants were suing, the judge having stated 
that, in his opinion, the plaintiff had failed ‘to 
make out a want of reasonable and jirobable 
cause, told the jury that, to entitle the jdaintiff 
to a verdict, they must be satisfied that there 
was a total want of reasonable and probable 
cause, and that the defendants had acted with 
malice : Ilekl, a misdirection. Gibbons v. 
Alison, 3 C. B. 181. 


!df. tsxi^ life;, on^ th^ gikrand'^ik# 

perly executed, the court will^ oo naotioia; ^ 
the lessor of the pkdniiffi tagive particulswii^ cf 
the alleged defects in the executioKu .Boe^di^ 
Lord Bgrwumt r. WiUiamsy*! 6Sd. 

See EjectmeTit, 3. 

PAUPER. , 

1. Misconduct in suit. — suing in /brmtf 
pauperis, neglects to proceed to trial pursuant 
to notice, the defendant is entitled to the costs 
of the day, under the rule of H. 2 W. 4, r. 110, 
but not to dispauper A. 

Notice of trial having been given and the 
cause enteised, d.*s attorney’s clerk was, by a 
blunder in issuing the jury process, prevented 
from passing the record in due time. The 
court ordered A. to pay the costs of the day. 
Hodges v. TojjHs, 2 C. B. 921. 

2. Release. — Lateness ofmetion. — plaintiff 
sued in forma pauperis, and after action 
brought, executed a release to the defendants ; 
the release having been pleaded jpwiif darrien 

I continuance, the court set it aside on the appli- 
j cation of the plaintiff’s attorney. 

I It is not too late to apply on the 8th of June 
j to set aside such a plea which had been de^ 
I livered on the 22nd of April. Wright 
Burrougkes, 4 D. & L. 220. 


OUTLAWRY. 

Want of proclamations. — Judgment of out- 
lawry, for not a]>pearing to answer an indict- 
ment for high treason, was reversed after the 
lapse of 116 years, on writ of error sued out by 
a co-heir of the outlaw, because it did not 
appear by the record that proclamations had 
been mtule, or a writ of proclamation issued. 

Judginenl, that the outlawry be reversed, 
and the cc-heir, plaintiff in error, be restored | 
to all thifi^^s which he hath lost, ^c. Ty7ite v. ; 
The Queen, 7 Q. B. 2lG. 

PARTICULARS OP DEMAND. 

1. The plaintiff’s particulars of demand 
claimed “the sum of 450 /., for his services as 
clerk or manager to the defendant, from Aug., 
1837, to Oct., 1830, inclusive, after tlie rate oi 
200/. j)or animra.” The proof was an agree- 
ment by the defendant that the plaintiff, who 
was the manager of a banking company, should 
have a certain per centage, by way of commis- 
sion, on Jill business he should introduce to the 
defendant : Held, that the particmlars were not 
sufficient to let in such a deiqp.nd, and that the 
defendant was, in strictness, entitled to u non- 
suit. Law V. Tho7H]}Son, 15*M^. & W. 541; 
S. C. 4 D. & L. 54. 

2. In an action on the indebitatus counts by 
a broker, to recover the amount of shares pur- 
chased for the defendant, and commission on 
the same, the court obliged him to futpish the 
dates of the fiurchaaes within the compass of a ' 
few days, and the name of the parties front 
whom purchased. JBerkel^ v* De Vere^ 4 
D. & L. 97. 

a. Defects in execution of power^ In. 
xnent brought by remaihder<*man aigaipB.t l^see 


PEREMPTORY UNDERTAKING. 

Enlargement. — On a cause being called on 
for trial, the ydaintiff, who had given a peremp- 
tory undertaking to tiy, applied for its post- 
ponement, on the gi'ound of the absence of a 
material witness. Pending the aj)plication, it 
was discovered that, o^v^ng to some defect in 
the entry of the record, the cause could not be 
tried ; and it was accordingly struck out of the 
list. The court discharged a rule absolute for 
judgment as in case of a nonsuit, which was 
subsecjuently obtained, and enlarged the plain- 
tiff’s peremptory undertaking. Rogers v. 
Vmidercom, 4 D. & L. 102 . 

Cases cited in the judgment : Ward v. Turner, 
5 Dowl. 22 ; Petrie v. Cullen, 2 D, & L. 604 ; 
7 M. &u G. 1020 ; 8 Scott, N. R. 705 ; Lumley 
V. Dubourg, 3 D. be L. 80 ; 14 M. & W. 295. 

PREROGATIVE OF THE CROWN. 

Venue, — ^Tiie prerogative of the crown to 
change the venue in an action can only be 
exercised by the crown officers in actions 
coming within the class of personal in the 
sense of transitory. • 

Qtucre, Whether in a rule to show cause the 
Attorney-General has, officially, in this court, 
a right to the final reply. Hilton v. Lord Gran-- 
ville, 34 L. O. 134 . ,, 

PRIVILEGE. 

, See Arrest, 4. 

PROCESS. 

1. Description of defendant— The 
writ of eaxnmons^ served on tJb,e .(lefend^jit4fl^ 
scribed him as " J- late of B., 
i of York, but no»r in the 
YqA:** Hdd, sirfScienV it flojt 



tW there vaf nqt..a 
witiuh the <aty of iforJi 


^ . : 

i}iat ^or^ ensile }th ip , A^cq^iity ^ nmifhrmg, n oms^^mirotoTdt to a becrater 

JBalmmy* M. 8f p3j Icr^ 8jM^:yt^^8pac»ri;^;teflie^ it*i»^itO:f^ 

. 2. 2)w(T»;E^on qf*_q^cna^^ pf tiaga^ide^ tbaijea«^>t]^t after tha 

summons the descri[>tmn of the detmaw^^ death one of ;tba parties^ James v. CVaii#> 

residence was, Claphaiq, in the county, qf - — 

Surrey,’* Held, on a iqptipn to ^eet aside jhf 
writ and service thereof, tW this description 
W^ sufficient, there being no evidence before 
the court of the description of place Clapham 
was. Bowditch v. Toulmin, 31 L. O. 230, 


15M. &\V. 379, 

STAYING PltbcSBDINGS. 

1. Second action. — Where a plaintiff sued 
in debt for Work and labour, and obtained a 
verdict, which was afterwards set aside, and a 
new trial ordered, and instead of 
again to trial, he commenced a frest 
formH pauperis, in respect of the same subject 
matter in assumpsit, declaring ^on a special 
contract ; the court made absolute a rule to 


QUAKE IMPBDIT, 

See Sfrikinff out Counts. 

REPLICATION. 

To a declaration in debt for goods sold and 
delivered, and on an account stated, the de* j stay proceedings in the second actioq until the 
fendant pleaded, that by a certain indenture ; former was discontinued or determined. Haigh 
bearing date, &c., (profert,) the plaintiff released ‘ v. Paris, 4 I>. & L. 325. ^ 

to the defendant the debts and causes of action ; Case cited iu tbo judgment? Thrustout d. Park v. 
in the declaration mentioned. The plaintiff re- I ' Troublesome, Andrews, 297. 
xffied non est factum, on which issue was ; ^ ^ i » i- * , ^ 

jdned: HeW, that the plaintiff, under this re- L rime to plead after d^^%$sal of summons 

plication, could not give in evidence that 

Sebt for which the action was brought was not order for time to plead , takes out a sum 

included in the release, but should have new 
assigr ad. Jubb v. Ellis, 3 D. & L. 364. 

RIGHT TO BEGIN. 

1, Life Policy. — In an action on a life policy, 
the declaration averred, that a certain state- 
ment by the insured that he had not been 
afflicted with certain disorders which were 
named, (amongst which was rupture,) was 
true. The defendant pleaded that the state- 
ment was untrue in this, to wit, that the in- 
sured had been afflicted with rupture, con- 
cluding with a verification 


mons for j>articulaTS, which is dismissed after 
the expiration of the time given for pleading, 
he is entitled only to the remainder of the same 
day for pleading. HJengens v Perry, 15 M. & 
W. 537. 

Cases cit4f)(i in tbe judgment: Hughes v, Walden, 
5 H. & C. 77ti, 11. j Vernon v, lludgitis^ 1 
JVI. U, W, 152. 

3. Second action for same cause. — Where, in 
an action of debt for %vork and Ijibour, the 
plaintiff obtained a verdict, but the court 
1 granted a new trial, on the ground that he 


.luuijix wiLix ei vcxiiiuauuii. i ^ i i i i ' n i 

Replication rfc •«/««<?. HeZrf. that the plain J ‘i‘:c F<?d epeci-Hy, and 

Iff. begin. Jshhu v. Bates '«’>diout discontinuing that action. 

5 M & \V 589 I another for the same cause in as- 


tiffs were entitled to 
4 D. & L. 33 : S. C, 13 


he 
action. 


^ . , . . . , , T nee sumpsit, declaring s]>eeially ; tlie court stayed 

Cases cited in/he judgment; Geacli v. Inga1!,t4 ; action until the 

■ former was disposed of. Haigh v. Paris, 16 
M.&W. 144. 


Hawlins v. Desbrougb, 3 C. & 


M. & W. 95 
P. 321. 

2. In an action by payee against maker of a 
promissory note for lOOZ. and interest, the de- 
fendant pleaded, as to parcel of the monies, 
pleas the issues upon which lay on the defend- 
ant 5 and to the residue, payment of a sum of 
mohey into court, and that the defendant was 
not indebted in a greater amount ; to which 
the plaintiff replied, that the defendant was in-| 
debted to him in a greater amount, and issue j 
was joined thereon : Held, that the plaintiff was 
entitled to begin at the trial. Booth v. Millns, 
16 M. & W. 669 ; S. C. 4 D. & L. 52. 

Case cited in the judgment ; Cripps r. WelU, 
C. & Mar. 489. 

SALE under FI. fa. 

A motion to i^turn auction; fees, 
&c., on the ground^that the goods were trans- 
ferred by the shc^, by biU of sale, to the 
plaintiff who employed the aqctiopeer, and that 
the auctioneer wae employed by the latter, 
should be made against the eheriff, and not 
^'Tainst thq pfaintiff in the action. Buahell vt 
4 Dj, & li. 


Case cited in the judgment; Tbursfout d. Park 
V. Troublcbome, Audr. 297, 

See THal, 4. 

STRIKING OUT COUNTS. 

Quare impedit. — Rules of H. 1\, 4 JV. 4.— 
Tlie rules of Mil. T. 4 W. 4, do not apply to 
actions of (fuare impedit. In yuare impedit, 
the declaration contained 6 counts, all founded 
upon the same title, but taking it up from dif- 
ferent periods. • The court refused to put the 
plaintiff to his election upon which of the 
counts he would rely, Tolson v. Bishop of 
Carlisle, 3 C. B. 4l. 

TIME TO PLEAD, 

1, Pleading peremptorily i — A judge's order 
made by consent for further time to plead 

peremptorily,” does not preclude the defend- 
ant from afterwards applying by summons for 
further' timd. Beetadisy ^ : Baiiey, 4 D. & L, 

*271. 

2 . Effect of pererhptoay ord^. — An order 





peremptory** does not pre- 

(diide we .dnfi^dmt'fMpa^ agiin^^dpplyild^by ^ ...., 

spBiBibilsj.for fltrdidrtiawt' -aiKd if .hei'ttdte^bflt liiid'ip 

Kiioh> ibcther winmonsr jud^^ei^ for the parish of a: Maiy-I^SlTatild^ in thef^btil^ 

wtot of a |>l0s ^ter ^e aummons ^ returnable’, of mddSes^, , \rifliitt the jurisdiotibh ’ Of fha 



iii>«a. i._-.ii.L f*iVj - J.s*kT4 Hl 


Seazley r>. Be{%, 1*6 M; & W; 


is irregular 

58. 

See Sta^inff Proceedings^ 

TRIAL, NEW, 

— W^^rcarselSis^i^'STirTbOTSgh coun - ©n tte aefendant thm 

court on a writ of trial issuing out of the Codrt ^thdrawmg hw plea of not guilty. Beg.V. 
of Common Pleas at Lancaster, a motion for a ? <*• B- 274. 

new trial cannot be made to a judge sitting in , ?: baci — Construcfyon of under., 

danco at ^yestminste^. under the 4 & 5 W.4, he undertaking to give material evi 

c. 02. s. 26. Bury v. Peers, 4 D. & L. 163. upon bringing back the venue to 

2. Sioniny judSment qft^ first four days of county m which it was onpnaUy Imd, is satis- 
term.~-tes.re was given to a ^fenlnt to Lve 

foraneiv trial after the first four days of a duces to the establislung of matter which_ may 

term ; but the name of the case was not in- *” “®“®’ f “ the county to which tht 
irt causc IS restored, or tending to enhance the 

serted m the ^ew trial notice paper, nor C. J.f and Maule and 


C^tr^l Ciiipiiial Coiitt Heldy tW the? ' Infl 
was pf bperiy found by the grand ^ury ' of th^ 
Ceni^ Criminal Cbiirt, and, on certionifi; 
might' be removed to the Court of Ctuebh’is 
Behch at Westminster, mid judgment be pr^ 


the 


was any notice of the circumstances given t if iS 

the plamtiir. The plaintiflF signed judgment S'®®T * % r 

on tlie Stli day of the term. A rule for a non-j*^®* undertaking binds the plaintiflF to 

suit or new trial was afterwards sensed on the 

plaintifl's attorney. A rule was granted to 

- order to maintain the action, or which tends to 


discharge 
over 


attorney. A 
tliat rule, but was 


largo mat rule, out was ordered to stand i 2~7 IiT'a 

till the merits of the first granted rule ^ i ri* q 

should he disposed of. The defendant's pro- S®* although the course of the pleadings or 

per course would have been to have moved to “®y 


set aside the judgment. Lloyd v. Berkovitz, 16 
M.& W.31. 

3, Short notice. — ^Where a defendant is under 
terms to take short notice of trial if necessary^ 
it lies with the plaintiff to show the necessity 
of a shorter notice than the ordinary one. And 
where the defendant being under such terms, 
the plaintiff delivered a replication on the 1 4th 
of May, which on the 19th he aliandoned, and 
delivered another with the similiter added ; on 
the 21 St obtained an order to try before the 
sheriff; on the 23rd delivered the issue with 
notice of trial for the 28th; and on the latter 
day tried the cause as undefended, and ob- 
tained a verdict, the court set it aside with 
costs, on the ground that the plaintiff had had 
time to give the ordinary notice. Drake v. 

Pickford, 15 M. & W. 607. , . . a - r 

4. Stay of proceedings. — Countermand . — und^taking to bring no action. ^A warrant of 

Where the plaintiff’s replication concludes to a judge of Queen’s Bench issued, directed to 
the country, he may at once give notice of trial, governor of a gaol, constables, &c., dir^t* 

although issue is not formally joined between . them to apprehend and take a P^ty agaiu^ 

the parties. * whom a bill for a misdemeanor had been xouna 

Where a rule nisi contains ^ stay of proceed- quarter sessions, ‘*and him safe^ ^ 

ings, this only restrains the parties from pro- that he may become bound and find 

ceeding on with the action, but* does not pre- sufficient sureties to answer the indictment, and 
dude them from countermanding their notice be hither dedt with according to law. 


material. 

Therefore, in an action for crim. con., an act 
done in Middlesex in furtherance of a plan for 
hiring lodgings at Bath, for the purpose of 
facilitating the commission of adultery there, 
was held py Tindal, C. J., and Maule and 
Cresswell, ^.*s, to be a sufficient compliance 
with an undertaking to give material evidence 
in Middlesex ; dissentiente, Erie, J. Clark v. 
Dunsfordy 2 C. B. 724. 

Cases cited in tbe judgment : Santler v. Heard, 
2 VV. 13la. 1031 ; Svyaine's case, 1 Siderf. 405 ; 
Lawson v. Mangles, 2 M. & Hob. 427 ; Clark 
V. Heed, 1 N. II. 310; Guard v. Hodge, 10 
East, 32 ; GiUing v. JDugan, 1 C. B. 8 ; Bind- 
ley r. Bates, 2 C. & J. 659 ; 2 Tyrwb. 746. 

WARRANT. 

Sureties to answer indictment. — Discharge on 


of trial. Mullins and others v. Ford, 34 L. O 
63. 

TRIAL, WRIT OF. 

Several issues, — Waiver, — A writ of trial di- 
recting the issue” to be tried, when there are 
several issues joined, is irregular; but if the 
defendant appears at the trial, he waives the 
irregularity. Towitrs v. Turner, 4 ]>4 & L. 177^ 


VENUE. — — o - — 

In fee margin df aii Indictment for pub- thereby each part of it may be reifdilf 


Held, a bad warrant, for not directing^ that 
the party should be brought before some judge 
or justice to be bound. / 

And this court discharged the pa^ without 
imposing the condition th^t tip action should 
beprought. iHe^. v. ZJpwfieyVT Q. B- ?SlL' . ^ 

{The '‘Table of iCo^taute 
Qompriee taCorencea. to 1ha;aev6;ra^^^ 
this 4 >Digest efich[ 
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Common Law I^iB. 


COMMON J«AW €W3:iN©S,. 

' ®inina»ii^1Hcnr;' ■"•■■ ■ 

In and after MicJtadmat Terntp 184t7« 

^ in Term 

MIDDLUEX. . I.ONPPN» 

Wednesday . Noir. 10 1 Friday . Nov. 12 
Wednesday . Nov, 17 ] Friday . . Nov,_19 

After Term,: 

MIDDLESEX. LONDON. 

Friday . , , Nor. 26 | Saturday . • Not. 27 

The Court will sit at ten o’clock in the forenoon 
on each of the days in Term, and at half-past nine 
precisely on each of the days after Term. 

The causes in the list for eacli of the above sitting 
days in Term, if not disposed of on those days, will 
he tried by adjouviiment on the days following each 
of such sitting days. 

On Saturday the S7th Nor., in London, no 
causes will be tried, but the court will adjourn to a 
future day. 

For the Queen's Bench and Exchequer 
Sittings see p. 576, ante» 

COMMON L.4.W CAUSE LISTS. 

<Qutcn*6 13cuc|^. 


P Middieeexo — Quilt u..CiHts,rr.JKi}li|% v-. 

f LondmK — 

; L ondm 

I WUUiuil, 

LofM2b}i..--4^iins V. Hendecio^^ . , 

J^ndoiU'^IleQdeaipex y., Jfiyided^ac^^ 

L(nuion.----Mi tchsJX , m* Sjqorerr- Cockburn» 

Tried during HUary Teiym^ XB47. 

Jlfidd/esei?.— Flower v, Baper.» Words worth. 

Easter Tlgrm, 1847. 

A/tddteejf— The Queen v.Maiy Nixon — Seijeant 
£. C . Jones. 

London, — Curling v. Young aqd others — Hum- 
firey. 

London , — Newton and another v. Belcher — Crow- 
der. 

London . — Burrows and another v, Gabriel and 
others — Same. 

Kent, — Lilley, a pauper, a. Elwin— -Serjecmt Shee. 

iS’arrcy. — Parratt v. Newte — Serjeant J2. C. 
Jones. 

Bedford. — Doe d. Crawler v. Gutteridge — 
O’M ally. 

Sujfolk . — P ye v. M um ford— A nd re ws . 

N^orfolk. Angeratein v. Caius College, Cam- 
bridge — O' Mally . 

Lincohi. — Huntley r. Russell and another — 
! Whitehurst. 


NtW TKIALS. 1 

Remaining undetermined at the end of the Sittings 
ufterTrinity Term, 1847. 

Ililury Term, 1846. 

London, — The Queen v, F. Kensington — Mr. I 
Whitehurst. j 

Easter 'Tei'ni^ 1846. ! 

Fm-it.— Worth and another v, Gresham — Dun- 

das* 

Liverpool.-^Doe d. Hayward z‘, Tinslay— Cromp- 
ton. ' j 

Michaelmas Term, 18-46. i 

London .—Herring v. Meteyard. — W • H. W'atson. j 
London. — Simpsou r. Margitson — Same. j 

YcrL — Lockwood v. Wood — Same. i 

Liverpool, — Jiobsou and others v. Gamer,— 
Knowles. 

Ketit . — Nunn v, Jackson — Serjeant CbannelL 
Kent. — AbsoJon v. Marks. — Peacock. ^ 

Stirreu, — Carruthers v. West. — Cbarnock. 

Norwich. — Linford, a pauper, v- i’itzror — 
O’Mally. 

Carmar^/ien.— Bowen v. Owen and another — W. \ 
H. Watson. j 

Devon, — Harrison v. Bankart — Crowder. 

Gyrnwull. — Stovenjs v, Jeacocke — Cockburn. | 

Wilts, — Robins r. Fennell and others — Crowder. I 
J^merset, — The Queen v- Chorley — Seijeant j 
Kinglake. 

Triek durin<i: Michaelmas Term^ 1846. I 

Middlesex, — Greville v, Stultz and others in 
error— Barstow. 

LRlary 1847. 


Tl aru’ick. — Bower v. Wood — Sam^ 

Lancaster. — Turner and anotlier i. ifiirtley — Mar- 
tin. 

Durham. — Wren t?. Heslop and another - 
Knowles. 

Durham. — Wright v. Gibson — Saint'. 

Citu, IW/r.— Nicol v. Alison— Same. 

For/C*. — Pollock, tlie younger v. Stahb^s — Baines. 

York. — Kilner and another v, Preston — Same. 

Yark — Lee and others v, Dawson — Same. 

Lively ool. — Walker v, Mellor and auotber— W. 
II. Watson. 

Li yerpoo/,— Yates v, Fenton — Knowles. 

Flint . — M'Killock v, Cooke — 'rownsbend. 

Chester. —Hutton v. Swan wick and another — Chil- 
ton. 

Worcester . — Cheshire v. Hair — Gf>d3on. 

Ilei'e/ord. — Doe d, iiuck, a pauper, ». Rimall and 
others — Same. 

Gloucester. — Parratt v. Lambert — Same. 

Somerset. — Robertson and another «. Norris — 
Crowder. 

Somerset. — I’he Queen v. Inhabitants of Tything, 
East Mark — Cockburn. 

Somerset. — The Queen v. Inhabitants of Tytliiug 
M core — Same. 

Tried during Easter Term, 18-17. 

Middlesex, — I-evi v. Irwin— Charnock. 

Trinity Term, 1847. 

JMiddlesei, — Clayards ?*. Dethick and another— 
Miller. 

London. — AVallinglon v, Lambert, Bart, (sued, 
&c.) — Chamber^. 

London . — (jrampton v. Green— Peter sdorff. 

Leitdon.— Russell t. Smith— W. H. Watson* 


Middlesex . — Hiebardson v, Berkeley — Knowles. 
Middlesex . — Coales v. Simmohds— Seijeant Sbee. 
Middlesex , — Normnnsel v, Creft — ^W. II. Watson. 
Middlesesu — Doe d. Sumiier Nash— -Peacock. 
Midd /esex.— The Queen «. Long,, jEsq .— iimnlrey* 
Middlesex , — Seme n* Watson— F* Thesiger, . 
Middlesex , — Seme v. Button end otherfr— Serjeimt 
Allen, 

Middlesex , — Blaudell v. DrianmonijU'^BinnLW^, 
Middlesex.— Jones end sgotbac e^^unMuedptliers 
-*Sir F, Thesiger, ^ 


SPECIAL CASES AMD DEMCKRERS* 

Michaelmas Term, 1847. 

AVliitmore and. Co. — Morris, Bt., 'c, Duke of 
Beaufort, dem. 

: J. Lewis. — Lewis Harris, dem. 
i ft»d Soikb— Howard e, Clarkson, dem. 

y EJmsIie end P, — Coiwop and another, executors, 
l^c. X, Levy; dem; 

Williamson.— Hiltoiir«*fWbitdiiesd, special ease. 
\ Hawkins— -Maldoii ni Fjmmj t^seisl case» 





Atkinaon. — 

Wire itnd Cb>^TOIl«'^j ■ 

JofanBOci vnd 

Bflfrkfer and a. aiid' CfaiifCiBr nf 

St. Baal and otbdrs; dbm; 

Asbley;---Ba7er t; 

Dufaar.— Harvey n. Sayer, dem. 

AsTiley. — Groves e. Bamatt and another, dem. 

Everest and Co. — King v. Marman and others, 
dem. 

Johnson and Co. — Hall e. Bainbridge, special 
case. 

Philpot. — Mgrrell e. Biddle, special case. 

Butt. — The Right Hon. H. Hobhouse v. James, 
special case. 

Lewis.— Nathan », Lazarus, detn. 

AngfdK — A.ngell, plainiiif in person v, Harrison 
and others, dem. 

Fysoii and C. — Phillips v. Curling, special 
case. 

Pemberton. — Mills v. Blackall, dem. 

Bigg and Co. — Jones, executor, &c, -v. Meares, 
executor, <S:c., special case. 

J. and C. Rogers. — Banks v. Newton, error. 

Fluder, — Meares v. Prangley, dom. 

Wright. — Fillitor v. Phippard, arrest of judgment. 

Ilushaiul an<l W. — Reeves and another v. Pedlar 
and another, dom. 

SaiiK?. — Barber v. Lemon, dern. 

White. — Doe d. Lord v. Kingsbury, special case. 

Mortiinei-. — N ewbntt v. Salmoiid and others, dem. 

Aloultrie, — I lunipbreys v. Cooke dem. 

’Dickson Co. — Laurie, Iviit., and others, Kirk, 

dem. 

ParkinsjOii.-'-f lenshaw v, Fletcher and another, 
dem. 

Clowes 6c Co. — Doe d. Snaiie v. Nevill, special 
case. 

Fitch. — Ward and others v. Liddiman, dern. 

Tribe.- Bailey r. Harris, dem. 

I’odd. — Allwood V. Jolide, Clerk, and another, 
special oast*. 

Corfield. — Cook v. Cell, dem. 

Lewis liiid L. — Bunn r. Lind, dem. 

L.uttly and B. — The Surrey Iron Railway Com- 
pany V. Chaplin, dem. 

RavenscrutV. — I lalinn, ’infant, v. Taylor, elk., dom. 

Stretton. — Lock «. Neale, dem. 

Gregory and Co.^ — VVilliaiusou, admix., ice. v. 
Davies, dom. 

Gough. — Jiowers t». Nixon, dom. | 

Hodgson anil B. — Cochrane u. Young, dem. ' 

Kennedy. — Jones v, Greatley, dem. 

C.Bell. — Clegg and others u. Deardeu, special 
verdict. 

Hughes and Co.— Berkeley and another v, W. 
Ingram, dom. 

Westmacott and Co. — Spencer and another v. 
ilaggiadur in error, error. 

Sawyer and B. — Doe d. several ^dems. Patrick v. 
Royle, elk. and wife, special case. 

Roy &c Co. — Doe dem. Smith v. Biskin, special 
case. 

Williamson & H. — Dails v. Lloyd and another, 
special case. 

flTommott 

Hemanet Paper of Michaelmas Term, 1847:. 

Enlarged Rules* 

To 1st day.— Strickland v. Hawkins. 

... . . Field s. Msdeenzie, pub. offi. 

To 6th day. — Harngs and another v. Attwood. 

Satte v. Sanssu 

New TridU ^ Mkikaekmas Term, last* 

JfidEd/^MSjr.— Shaw and others v. Clarkson. 


;j London.— Hartley v. CUnnmings and another* 
t London.— Hartley md^ansdm’#J >Cninzmiiga and 
Another. • . 

London.— Baker and another e. Flaskitt. 

London, — Mollett e. Waekerharth and others. 
London.— Angle V. Gilpin. 

London * — Maxey a. llioinas. 

5urrs3^.— Couling v* Coxe. 

(Part heard, Mh June.) 

Cornwall, — Doe (Lor0 v, Crago. 

Cornwall, — Coodie v, Cayzer. 

Derby, — Cox, surviving, See. v. Glue. 

Derby* — Same v. Saint. 

Derby, — Cox, surviving. See, v, Moualey. 

Derby. — Batho and another v. Batthyany. 
Warwick. — Valpy and others, assignees, ficc. v* 
Sanders and another. 

TTtirioick. — Tunnicliff v. Tedd. 

Trials of Hilary Term last, 

Middlesex, — Doe (Miller) v, Claridge. 
Alidd/cicx.— Varney v. Hickman. 

Middlesex, — Streeter v. Bartlett. 

London, — llitchin v. Groome. 

LondoTfc— Smith and others, assignees, v, Watson. 
Londtni. — Gay and another v. i^ander. 

Jjoridon. — Miles w. Pope. 

London , — Beaumont v. Brengeri. 

London. — Brown v. Cbajtmaii. 

Jjtm.doTi, — Baker v, Sayer. 

London, — Adliiigton v. West. 

New Trials (ff' Easter Term last, 

Middlesex. — Morgan and another, ex. v, Earl of 
Abergavenny. 

Middlesex, — Thompson v. Stocken. 

Middlesex. — Iluniev. Davis. 

Middlesex, — Goddard v. Dobson and another. 
Middlesex, — Finney v. Tootell. 

Middlesex, — Murray and others v. Hall. 

Middlesex* — Lindas v. Brad well. 

London. — Nickels i». Ross, jun. 

Lo7i.doH.-^Same v. Same. 

London Humphreys v. Shuttle-worth. 

Lo74pdo?i..-~GoodUike v. King. 

London. — Green v* Morson and another. 
London.--.!] op wood v. Thorn. 

London, — Ingram v. Symons. 

London, — Barker v, Grifiilhs. 

London, — Perry v. Parr. 

LoTido]^.— Blackie v* Bidding. 

Surrey . — Eyre v, Scovell and others. 

Denbigh, — Beech v, Jones. 

Chester . — ChaddocA v. Wilbraham and another. 
Chestei '. — Worthington v. Warrington. 

M*Leod v. Reynolds. 

Salop, — Doe (Bather) v. Brayne and another. 
Hatits. — Ansel) v, Richards. 

Sornej'set , — Card v. Case. 

Norfolk, — Garrard ti. Tuck (in dower.) 

Suffolk. — 'Iborpe v. Barber and another. 

Suffolk. — Vipan v. Gay and others. 

Suffolk, Same v. Same. 

Brecon, — Griffiths v* Powell. 

Liverpool* — Howden v* Staudisb, Esq. 

New Trials qf Trinity Term, last* 

Middlesex. adm. v* Ward. , 

London. — Alexanders. McKenzie, pub. offi. 
London. — Belcher & others, assignees, v.Pstten. 
London.— Doe dem Royle and others v. AlluMm*- 
LondTon.— Bame e. 'Same. 

Jfiddissex.— Young Geiger* ' 

iHidd/Me^^Some e. Same. ■ '• nr:-— 



Common tjaw Cduse 


CUR. AD, VULX^ 

, Paiteson and others v, HoUand and others. 

To stand over till the sci. /am in Queen's Bench 
is disposed of. 

Brown and others v. Mallett; 

Demurrer JPiip^ ef Michaelmas Term^ 1847 • 
Wednesday 10th Nov, 

Joel V. Deen. 

Leigh V. Eafl of Balcarras and others. 
Hodgkinsou v« Taylor. 

Smart and another v, Sandars and others. 

Jones V. Snwkins. 

Dicker v, Jackson. 

Tamlyn v, Woolcock, 

Owen V, ChulHs, 

Sulivan v. Prole. ► 

Hutson V, Pratt. 

Follett and another, assignees, v. Hoppe & others. 
Cocks t*. Pur day. 

Pilbrow V. Pilbrow's Atmospheric Uailway and 
Canal Propulsion Company. 

Harris v. Marten, sued, &c. 

Smith r. Kenrick. 

Hayward r. Bennett. 

Engstrom and others v. Brightmau and others. 
Balding and ux. v. Crowther. 

Smith v. Mnrsack. 

Croggon V, Ward and another. 

Peter v. Daniel. 

Tripp V. Shrapnell. 

Mortimer and others r. Hartley and others. 
lExr^nitttr of 

PEKEMPTOay PAPER. 

For Michaelmas Term, 18 t7. 

To be called on the first day of the Terra, after the 
motions, and to be proceeded with the next day, if 
necessary, before the motions. 

Rule Kisi» 

7th June, lo47. — Hyland, jun,, v. Small and 
others — Mr. Martin. 

29th April, and 8th IMay, 1847.— Rogers tu 
Trevethan — Mr. Ball, jMr. Needham. 

25th 3Iay, 1847. — Thompson r. Langridge — 
Mr, Bramwell, Mr. Willes. 

1st June, 1817. — Hallett, jun., v. Vigne — Willes, 
Attorney- G ene i nl • 

9th June, 1847. — Howard v. Deacon— Lush, 
Wordsworth. 

8th June, 1847. — Evans and others r. Powis — 
Air, Brown, Air. Bramwell. 

11th June, 1847. — Green v, Crockett — Skinner. 

DEMURRERS. 

MicJiaelmas Term, 1847. 

For Judgments 
Duncail Benson. 

(Heard 5th May, 1847.) 

Chamberlain The Chester and Birkenhead 
Railway Company. 

(Heard 8th May 1847.) 

For Argument, 

Grifi^tbs V. Pike. 

(To stand over until special case settled.) 
Duke, Kt., and others v, Forbes* 

. (Pf rt hj^ard 7tb June» 1847.) 

Grout V, ^ntboyeq, sued, 8cc« 

Spindler and wife v. Grellett, 

Wortbingtbii e. Wnnklyn. 

Graham and others, assignees, v, Allsep*' 

' Jarvis e, Dilreks. ' ^ 

Alder and another, aesigDee^ 8co«, evmaii 
and another. 


Higgs V, Mortimer. , y 

Hoper V. Hanson, 

Hamsden e. The Manchester South Juoctioii and 
Altringhain HaUw^ Company, 

Hasluck V, The Eastern Counties Hailivay Co. 
Porral and others v. Jones and another. 

Earle Oliver.. 

Price and an.other, executors, v* Woodbouse and 
another. 

Kemp V- Nash, (sued with Hutton and another,) 
Kemp V, Hutton and another, (sued with Nash.} 
Bryant e. Bobbett. 

Bates V, Townley and another. 

(Proceedings stayed until security given for pay- 
ment of defendant's costs.) 

Kirkwood and another v, Musgrave. 

Brown and another v, Wliiteway and others, 
(iravatt v. Ward, 

Collins p. Ozauue and others. 

Dorrington v. Carter. 

Ricketts and others v. Phillips. 

Craig i\ Levy, (in error.) 

Parker, executor, v. Harrison. 

Eyre r. Waterhouse. 

Earl of Lindsey r. Capper and others. 

Brine v. Bazalgette. 

Pratt r. Pratt and others. 

Austen v, Kolle. 

Hewes v. Angell. 

Sedman r. Walker, Esq., lind Stephenson. 

Sadler and others v, .Tohnson, 

Davis (qiii tam) p. Arden. 

Bass V, Miller. 

j liernamun and another, assignees, &c, i*. Geach. 

1 Heale r. Clarke 

Biill|iett and others e, Doswell. 

James v. Woodbouse and another. 

Aloon V, Durden, jun. (sued, «S:c.) 

Davis V, Durden, jun., (sued, &c.) 

Ulph V. Mines. 

Coupland v. Clmllis. 

He ward r. Ashley. 

Arthur v, Beales. 

Whitmore v. U alker, 

Gathercole r. Minll. 

Bennett v, Buil. 

Creft r. Clark. 

Sladden and another r. Jennings. 

SPECIAL CASES. 

For Michaelma:i Term, 1847 . ^ 

For Jtulgmeut, 

Wilson V* Eden, Bt., and others. 

(Meurci 4th June, 1847.) 

Hull V. Lack. 

(Heard 11th June 1847. J 

For Argument m 

Baddeley, elk, v, Gingell, by order of Boron 
Parke. • 

Doe d. Barton v. White, by order of Kisi Prms. 
Doe d. Knight v, Spencer, Ditto. 

Harries v. Hooper, Ditto. 

Lee V. Stone and others, by order of V, C, Knight 
Hroce. 

Taylor v. Dawson, Es<|., by order of A’iii PriuSm 
Saikeld, oik. v- Jobdaton and ctbera, by order of 
the Lord Cbanceller, ' 

Galloway and another v* Cole, by order of NUi 
Prius. 

Hamalrnttoin e; Duckworiir aiid another, by rale 
of court. 

MaTahe. Davieaasid cdh6ra,^h^ order of iVIfiiVit/r. 
Sduth Eastern Railway Comf^y r. Fieldford and 
otbera, by order of Baron Alderson. 



Common Law Cause Lists*— Mestifg 

Tobin, Knt, v, Simpson, exor., &c., by ordor of 
Justice Erie. 

Morgan, admix.. &c.. y. Jeffreys, by order of 
JaiticoEHe. ' ^ 

Molton and mfe, &c., v. Cftairoaz, s^c. 

&c., special verdict. 

Belcher and others, assignees, &c., e* Bellainy 
and another, exors., &c.,by order of Baron Alderson. 

Hamilton and others v. Spottiswoode, by order 
of Baron Parke. 

Graham and others, assignees, &c., w, Allsop, 
by order of Baron Alderson. 

Shiell V. Ward and others, by order of Nisi Prius. 
Doe d. Knight v. Samson and others, by order of 
Nisi Prius, 

Furness and another v. Law, by order of Nisi 
Prius. 

The Royal Mail Steam Packet Company v. 
Acraman and others, by order of iVi«i Prius, 

NEW TRIAL PAPER. 

For MUKaelmas Term, 1847. 

FOR ARGUMENT. 

Jifoved Ea Her Term, 1847. 
jMiddlesea?, Lord Chief Baron, — Hitchcock, ad- 
ministrator, &c. V, Beavan— Mr. Martin. 

Loudon, Lord Chief Baron,— M.VL&on v, Owen and 
others — A ttorney- C eneral. 

London, Lord Chief Baron, — Rail! v, Denistown 
and others — Attorney-General. 

London^ Lord Chief Baron, — Entwistle and another 
V. Dent and others— Sir F, Kelly. 

London, Lord Chief Baron.— Hesletine v, Siggers 
— Mr. Crowder. 

London, Lord Ch ief Baron.— OWive v, Booker— 
Mr. Crowder. 

London, Lord Chief Baron, — Ollive v, Booker— 
Mr. Watson, 

London, Lord Chief Baron, — Green and others, 
assignees, v. Laurie, Knt., and others — Mr. Martin. 

Lotnhm, Lord Chief Baron —Alexander and an- 
other r. Booker — Mr. VVatson. 

London, Lord Chief Baron, — Barber, on aiHdavits, 
V, Grace — Mr. Wliitehurst. 

Londtm, Lord Chief Baron, — Pell v, Jones — Ser- 
jeant Allen. 

London, Lord C*h ief Baron , — Phillips and another 
(on affidavit) ??. Fisher — Mr. James. 

Liverpool, Mr, Baron Baylifte v. Butter- 

worth— Mr. Knowdes. 

Liverpool, Mr, Baron Rolfe , — Caine v, Horsfall — 
Mr. Martin. 

Liverpool, Mr. Baron Rolfe. — Broadbent and 
others li, Fernley and another — Mr. Martin. 

Liverpool, Mr. Baron Rolfs, — Whitwell v, Harri- 
son — Mr. Watson. 

Gloucester, Mr, Jtustice Maule> — Christy and 
others (oil affidavits) v, Powell and others — Mr. 
Whateley for defendant Pidgeoti. 

Lewes, Lord Chief Justice IFi/dc. — ^Biddle, execu- 
tor, &,c., V, Biddle. — Serjeant Shoe.* 

Kingston, Lord Denman, — Hooper and anothenv. 
Williams — Serjeant Channel!. 

Kingston, Lord Denman.— Boileau v. Rudlin — • 
Sergeant Shee. 

Kingston, Lord Denman, — Robinson v, Harman— 
Mr. Chambers. 

Kingston^ Lord Denman,— Newry and Enniskillen 
Railway Company v, Edmonds*— Mr. Bramwell. 

Chester, Mr, Justice Wiliiams.r^Bntea v* Townley 
and another — Mr. Welsby. 

ChestSTf Mr, Justiee Voltwum , — Bates *». Townley 
and another— Mr. Townsbend. 

{Xrrdigtin, Mri ' */mtiee' Jf^ghtmim*f^I)oe d, lMtwia 
Bmaafan* ■ - 


^pm^,—Prpfes^ 

Winchester, Mr, ^Justice Oresswell.—Newlyn v* 
Shadwell — Mr. Codeburn. 

Dorset^ Mr. JtMf ice Ohsitie<lj.<--^Saint {on affidavit) 
vl Oox^ — Mr. Ccckbum. j 

Taunton, Mr, Justice Williams.— VFzit and an* 
other V, Baker — Mr. Crowder. 

Taunton, Mr, Justice Williams,— Wait, and an- 
other V, Baker.— Mr. Butt. 

ALoved after the day of Easter Term^ 1847. 

AIiddlesex,—Mr, Baron A ider^on.— Wilkins v. 
Grant — Mr^Crowder. 

• London, Mr, Baron Alderson, — Chapman v* 
Geiger. — Mr. Bramwell. 

Aloved Trinity Jerw, 1847. 

Middlesex, Mr. Baron Parke,— Manning v, Bailey 
— Mr. Chambers. 

Aliddlesex, Air, Baron Parke, — Jacobs v. Hyde — 
Mr. Hake. 

Loudon, Lord Chief Banm. — Chilton e. The 
London and Croydon Railway Company — Mr. Hill. 


MEETING OF PARLIAMENT. 

Tub new parliament will assemble “for the dis- 
patch of business” on the ISth of November. 


DISSOLUTIONS OF PROFESSIONAL PART 
NERSHIPS. 

From Sept.^^lst, to Oct, 22nd, 1847, both inclusive, 
with dates when gazetted, 

Beetham, Francis, and Charles Foulger, 2, Tanfield 
Court, Temple, Attorneys and Solicitors. Oct. 
15. 

Cooper, William Bush, and George William Whit- 
aker, 17, Hatton Garden, Bampton, and Wit- 
ney, Solicitors. Oct. 1 • 

Cornthwiiite, Daniel, and John Hilditcb Adams, 14, 
Old Jewry Chambers, Attorneys. Oct. 5. 

Lamb, Henry, and Henry John Nettlesbip, Ketter- 
ing, Attorneys and Solicitors. Sept. 24. 

Newstead, Charles, and Wormley Edward Richard, 
son, Selby, Attorneys and Solicitors. Sept. 
28. 

Terrell, James, Bartholomew Yard, Exeter, Solici- 
tor, and Edward Hunt Roberts, late of the 
same place, but now of 170, Fore Street Exeter, 
Solicitor and Conveyancer. Oct. 15. 

Wilkinson, Josiah, and Oswald Lee Rascb, 2, Ni- 
cholas Lane, Lombard Street. Oct, 1. 


THE EDITOR'S LETTER BOX. 

The improvements lately announc^, in re- 
gard to the Reports of Recent Decisions, and 
the more convenient arrangement of the Con- 
tents of the Work, will commence next week 
with the New Volume. The Reports, Analytical 
Digest of Cases, New Rules and Orders, Cause 
Lists, Sittings, and Special Business of the 
Courts, will be classified together in the latter 
part of each Weekly ’Nunaber: thus afibrdixig 
the greatest facility of reference. The first jiart 
will contain the Fsirliamenta:i^ or Legislai^ve 
matter, and all Origined Ad^tiples wd 
sertationg... 

The title page and contents of yoL ^ Will 
acmnDpany .tte lygxtinniiiber^ . . 
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Metropolitan and l^rorincial Law Association, 41, 
92. 141, 169, 291, 375, 392, 423, 437, 457, 492 
502, .562, 583 

Milford’s Chancery Pleadings, 314 
Mortgage security, further stamps on, 49 
Mosfdev’s Treatise on the Law of Countv Courts, 

491 ■ 

Mutual Insurance Societies, 49.3 


. Principles of Equity. Digest of. 1J7 
Private bill legislation, 113 
acts, list of, 594 
PSfivy Council Appeals. 905, 206 

Digest of Cases, 247 
Prisoners* legal advisers, 543 
Profession, representation in parliament, 236, 361 
results of tiie last session, 281 
remuneration of, 557 
Promotions in the Law, 256, 408 
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